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MEMORANDA. 

1835.— On  the  first  day  of //iTary  Term,  the  following  Gentlemen,  having  been 
appointed  His  Majesty's  Counsel,  were  called  within  the  bar :  William  Burge,  Daniel 
Wakefield,  Henry  Joha  Shepherd,  Christopher  Temple,  Walter  Skirrow,  John  Miller, 
C.  H.  Barber,  George  Spence,  Thomas  Joshua  Piatt,  Fitzroy  Kelly,  Richard  Torin 
Kindersley,  Edward  Jacob,  and  James  Wigram,  Esquires. 

On  the  same  day,  the  Honourable  Sir  fVilliam  Elias  Taunton,  Knt,  one  of  the 
Judges  of  this  Court,  died.  He  was  succeeded  by  John  Taylor  Coleridge^  Esquire, 
Serjeant  at  Law,  who  was  afterwards  knighted. 

On  the  23d  o£  April,  Lord  Lyndhurst  resigned  the  Great  Seal,  which  was  put  in  com- 
mission. The  Commissioners  were,  the  Right  Honourable  Sir  Charles  Christopher 
Pepys,  Master  of  the  Rolls ;  the  Right  Honourable  Sir  Lancelot  Shadwell,  Vice  Chan- 
cellor of  England;  and  the  Right  Honourable  Sir  /.  B,  Bosanquet,  Knt.,  one  of  the 
Judges  of  the  Court  of  Common  Pleas. 

During  Easter  Term,  the  Right  Honourable  Sir  E.  B,  Sugden,  Knt.,  resigned  the 
office  of  Lord  Chancellor  of  Ireland.  He  was  succeeded  by  the  Right  Honourable 
Lord  Plunkett.  In  the  same  Term,  Sir  F.  Pollock,  Knt.,  resigned  the  office  of  Attor- 
ney-General, and  he  was  succeeded  by  Sir  John  Campbell,  Knt.  Sir  JVm.  W,  FoUett,  Knt. 
at  the  same  time  resigned  the  office  of  Solicitor- General,  and  was  succeeded  by  R. 
M,  Rolfe,  Esq.  one  of  His  Majesty's  Counsel,  who  was  afterwards  knighted. 

In  the  same  Term  Basil  Montagu,  Esq.,  Robert  /Alexander,  Esq.,  and  Thomas  Starkie, 
Esq.,  of  Lincoln's  Inn,  having  been  appointed  His  Majesty's  Counsel,  were  called 
within  the  bar. 

1836. — In  the  early  part  of  Hilary  Term,  the  Lords  Commissioners  resigned  the 
Great  Seal,  and  the  Right  Honourable  Sir  C.  C.  Pepys,KnU,  Master  of  the  Rolls,  was 
ii])pointed  to  the  office  of  Lord  High  Chancellor,  and  was  created  a  Peer,  by  the  title 
of  Baron  Cottenliam,  of  Cottenham,  in  the  county  of  Cambridge. 

Henry  Bickerstelh,  Esq.,  one  of  His  Majesty's  Counsel,  was  also  appointed  Master 
of  the  Rolls,  and  was  created  a  Peer,  by  the  title  of  Baron  Langdale,  of  Langdale,  in 
the  county  of  Westmoreland, 
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Fbankum  v.  Earl  of  Falmovth  and  Another. 

r^  ASE  tor  diversion  of  a  water-cQunei    The  dedaraiion  alleged  that  tii»  Since  tlw 

plaintiff  wa«  poesessed  of  a  water  grist-miU,  al  WMkamptan,  and  6y  wl%^Uie  gL 
reoion  thtreof  ovighi  to  have  and  enjoy  the  water  of  a  oertaui  stream^  whick  n«ral  inm  in 
of  right  ought  to  have  run  and  flowed  to  the  said  mill  to  supply  the  same  ^mtdti  wmter- 
with  water;  yet  the  defendants,  wron^fuUy  and  injuriously  intending  to  2UJJ^^*^J.° 
injure  the  plidntii^  vcttrngfuHy  diverted  large  quantities  of  the  water.    PUaa^  f«et  of  divir- 
1st  Not  guilty :  2dly.  That  the  plaintiff  ought  not  by  reason  of  the  possession  JlSiilt.^*" 
of  the  mill  to  have  had  or  enjoyed  the  benefit  of  the  water  so  diverted.  3dly.  mdmita  the  right 
That  the  Earl  of  Falmouth  was  seised  of  land  contiguous  to  the  stream,  at  a  whic?S2pUun* 
higher  part  of  it  than  the  mill,  and  because  the  water  was  penned  back  SJ*^'  "* 
by  the  plaintiff,  and  by  reason  thereof,  flowed  injuriously  through  the  said  "wrongfull^r^in 
lands,  the  defendants  thtercfore  diverted  it;  4thly.  That  the  water  which  was  ftHtttSSrf" 
diverted  ought  not  to  have  run  or  flowed  to  the  mill.   The  second  and  fourth  feet  ofputting 
pleas  concluded  to  the  country:  the  third  plea  concluded  with  a  verification ;  igg^     ^ 
and  to  that  there  was  a  replication  that  the  water  was  not  injuriously  penned 
back  by  the  plaintiff.    At  the  trial  at  the  last  summer  assizes,  before  Alder- 
ton,  B.,  the  plaintiff  failed  in  making  out  a  right  to  the  water  in  respect  of  his 
mill,  which  had  only  been  built  within  twenty  years,  but  it  appeared  that  he 
had  a  right  in  respect  of  his  land.     The  jury,  under  the  direction  of  the 
learned  judge,  found  a  verdict  for  the  defendants  on  the  general  issue ;  and 
on  the  second  and  fourth  pleas :  and  for  the  plaintiff  on  the  third  plea ;  and  a 
special  finding  waa  indorsed  on  the  postea  under  the  Stat,  a  A  4  IFt7/.4,c  4^, 
8. 28,  as  foUoiws : — "  That  the  defendants  wrongfully  and  injuriously  diverted 
and  turned,  and  caused  and  procured  to  be  diverted  and  turned,  divers  large 
quantities  of  the  water  of  the  stream  in  the  declaration  mentioned,  from  and 
out  of  the  usual  accustomed  and  proper  course  and  channel  thereof,  and  also 
hindered  and  prevented  a  large  part  of  the  said  stream  of  the  said  water* 
course  from  running  and  flowing,  as  it  ought  to  have  done,  in  and  along  its 
usual  accustomed  and  proper  course  and  channel,  and  from  supplying  water 
necessary  for  the  proper  enjoyment  of  the  plaintifi^s  premises,  as  they  existed 
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before  the  pbintiiTg  mill  was  erected^  and  thereby  ifyared  the  aame^  and  thej 
i  the  damages  at  25/."  (a). 


Earl  of  Jusiiee,  in  Michaelmas  Term,  having  obtained  a  rule  to  shew  eanae 

why  the  verdict  should  not  be  entered  for  the  plaintiff  on  the  ganenl 
issue,  on  the  ground  that  since  the  rule  Nil,  Term,  4  Wm,  4,  the  geneial 
issue  in  cases  like  the  present,  merely  puts  in  issue  the  doing  of  the  act  by 
the  defendants,  and  admits  the  right  in  respect  of  which  the  plaintiff  sues. 

« 
Talfaurd,  Serjt.,  and  R.  V,  Riehardi^  now  shewed  cause. — ^The  plea  of  not 
guilty  puts  in  issue  that  the  defendant  wrongfully  did  the  act,  as  well  as  that 
he  in  fact  did  it,  and  allows  the  defendant  to  go  into  the  question  whether 
the  act  was  wrongful  or  not.  If  the  plaintiff  had  no  right  at  all,  the  act  of  the 
defendant  could  not  by  possibility  be  wrongful.  Supposing  no  mill  had  ever 
existed,  would  it  be  contended  that  under  the  general  issue  the  plaintiff 
could  be  entitled  to  recover:  it  would  then  be  quite  impossible  that  he  could 
have  any  right,  and  consequently  he  could  suffer  no  wrong  in  respect  of  a 
right  which  had  no  existence.  If  the  word  ''wrongfuF'  had  been  omitted^ 
the  deckration  would  not  have  been  good :  if  so,  the  allegation  cannot  be 
treated  as  inducement  merely,  for  it  is  a  material  part  of  the  pleading. — 
[Lord  Dennum,  C.  J. — ^Have  you  not,  by  the  present  form  of  pleading,  ad- 
mitted that  there  was  a  vMy^LiitUdaiB,  J. — ^If  under  this  you  put  in  issue, 
the  plaintttTs  right  as  well  as  the  fact  of  diversion,  is  not  the  new  rule  of 
pleading  superseded?] 

Curwood  and  CarringUm,  amirdr^^j  the  old  rule  of  pleading,  the  pliun- 
tiff  vras  bound  to  support  every  part  of  his  inducement;  and  there  would  be 
no  benefit  to  be  derived  from  the  new  rule,  unless  he  is  compelled  now  to 
restrict  his  proof  to  the  single  fact  put  in  issue.  The  intention  of  the  rule 
was  to  take  every  thing  as  admitted,  except  the  fact  chaiged  to  be  done  by 
the  defendant ;  and  therefore  all  inducement  must  be  taken  to  be  admitted  if 
not  specifically  denied.  The  express  words  of  the  rule  are  not  that  the  plea 
is  a  denial  of  the  wrongful  act,  but  of  the  wrongful  act  alUped  to  have  been 
committed  by  the  defendant  Cur.  adv.  vuit. 

The  Court  said,  on  a  subsequent  day  in  this  term, — ^We  have  consulted 
with  the  other  judges,  and  are  of  opinion  that,  under  the  general  issue,  the 
mere  fact  of  diversion  is  put  in  issue;  and  that  the  word  *'  wrongfully"  in 
the  declaration  does  not  put  the  right  in  issue.  Rule  absolute, 

(a)  6  Cv. «  Payne,  619. 

Seally  V.  Powis. 
I.  To  make  a      A  CTION  on  a  bill  of  exchange  for  61/.  against  the  defendant  as  executor  of 
nJ^^l^  ^^  acceptor.    Pietu,  general  issue,  and  ne  unquef  executor.    At  the 

iart,  it  if  not      trial  before  Lord  l>mmdri,C.  J.,  at  the  ilftVifl/Me«  sittings  after  ]Mi  MichaeimM 

CMential  that  .      . 

the  dealioff  with  the  chattelf  of  the  deeeaMd  should  he  in  the  character  of  executor;  therefore, 
when  a  partr  had  nceiTed  poiMMion  of  goods  from  the  widow  of  a  decjased  pmmi.  heing 
aware  at  Si  time  that  they  w^  Uie  property  of  the  deeeaMd  .—Held  that  it  waa  iuffidenUy  an 
intermeddling  to  make  him  liable  ai  an  executor  rfc  «oii  lor*.  •  .    v   u# 

2.  A  poiiMrion  of  goods  which  the  defendant  had  recaved  from  the  d«eeaaed  in  hu  hfo- 
time  under  a  colourable  sale,  may  be  sufficient  to  charge  him  as  an  executor  de  son  tart 

3.  No  new  trial  wiU  be  granted  mtraky  finr  the  purpose  of  reducing  the  amount  oT  ^ 
in  an  action  on  a  bill  of  exchange. 
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Term,  evidence  was  given  by  the  plaintiff  to  shew  tUb  defendant  liaJUe  as  an  JQi^^imA. 
executor  tie  ton  tort.  It  appeared  that  rent  being  due  to  the  landlord  of  the 
deceased,  at  the  time  of  his  death,  the  defendant  called  on  him,  introducing 
himself  as  the  friend  of  the  deceased,  and  saying  that  he  came  from  the  widow. 
It  was  also  proved  by  a  carman,  that  on  5th  June,  I8S2,  in  the  lifetime  of  the 
deceased,  he  took  a  van-load  of  goods  worth*  more,  as  he  said,  than  one  hun- 
dred pounds,  from  the  house  of  the  deceased  to  another  house,  and, thence  to 
the  house  of  the  defendant,  and  that  he  was  paid  for  doing  so  by  the  defend- 
ant: it  was  shewn  that  on  two  other  separate  occasions,  the  one  on  the  19th 
/«/y,  and  the  other  a  few  months  after  the  death  of  the  deceased,  which 
happened  on  the  Yth  /v/y,  other  goods  of  the  deceased  had  been  conveyed 
from  the  house  where  he  had  resided,  to  the  house  of  the  defendant.  There 
was  also  evidence  to  shew  that  the  deceased  was  in  insolvent  circumstanceSf 
and  was  about  to  arrange  for  the  payment  of  a  dividend  only,  amongst  his 
creditors;  and  tliat  some  of  the  goods  had  been  afterwards  seen  in  the 
defendant's  house.  It  was  also  in  proof  that  the  widow  went  almost  imme- 
diately to  the  house  of  the  defendant,  and  that  in  a  few  months  she  married 
him.  Fw  the  defendant,  witnesses  were  called  to  shew  that  the  goods  had 
been  fairly  sold  to  the  defendant,  in  the  first  instance,  by  the  deceased  him- 
self, to  relieve  his  necessities;  and  in  the  other  instances,  by  the  widow;  and 
a  receipt  for  33/.,  which  was  said  to  be  the  full  value  of  the  goods,  was  put 
in.  The  learned  judge  lefl  it  to  the  jury  to  say  whether  they  thought  that 
the  sale  in  the  lifetime,  on  the  6th  June,  was  a  bond  fide  sale ;  and  whether 
the  defendant  was  fully  aware  at  the  time  when  he  bought  the  goods  in  the 
instances  afler  the  death,  that  they  were  the  goods  of  the  deceased ;  and,  if 
thejr  thought  so,  he  directed  them  to  find  a  verdict  for  the  plaintifiH — The 
jury  found  for  the  plaintifl^  and  said  that  they  did  not  oonsidier  that  the  sale 
in  the  lifetime  was  a  bond  fide  sale. 

/.  Hendere&n  moved  for  a  new  trial  (n),  on  the  ground  of  misdirection ;  and 
that  the  verdict  vras  against  evidence.  The  point  is,  whether  the  acts  of  the 
defendant  were  suflkient  to  constitute  him  an  executor  de  eon  tori.  The 
circumstances  proved  on  the  trial  did  not  amount  to  an  acting  in  the  aflbirs 
of  the  deceased  in  the  character  of  executor ;  and  it  is  in  respect  of  such  acts 
CMily  that  a  man  can  be  made  liable  as  executor  de  eon  tort.  In  Feminge  v. 
Jarrai  (Jb),  it  was  held  that  if  a  person  sets  up  in  himself  a  colourable  title  to 
the  possession  of  the  goods  of  the  deceased,  though  he  may  not  be  able  to 
establish  a  completely  strict  and  legal  title,  it  is  sufficient  to  exempt  him 
from  being  charged  as  executor  de  eon  tort  In  the  present  case  there  was 
not  sufficient  to  charge  the  defendant,  if  he  believed  that  he  was  justified  in 
the  acts,  though  he  might  be  mistaken  in  point  of  law.  The  question  of  his 
knowledge  of  the  ownership  of  the  goods  was  made  a  part  of  the  direction  to 
the  jury  ;  that  question  was  not  raised  by  the  evidence,  nor  was  it  material ; 
it  was  assuming  the  fact  that  the  widow  had  no  right  to  sell  the  goods ;  and 
the  evidence  goes  rather  to  shew  that  she  had  a  rig^t,  for  as  it  was  proved 
that  money  passed,  and  that  the  full  value  was  paid,  the  presumption  was  the 

(a)  See  thii  case  alio  reported  jhM^^  the  iint  trial,  wbeie  the  jaiy  were  dw- 

upon  a  qaestion  ariring  io  the  Bail  Court,  charged  by  the  jadge  without  cooient. 
as  to  the  allowaooe  to  the  plaintifi;  who  (6)  1  &p.  S85 

sacceeded  io  a  second  trial,  of  the  coiU  of 
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Ku^i  Bmtk.  other  wmy.  The  defendant  «mkl  have  od  knowledge  of  the  fact  one  way  or 
the  other.  From  the  direction  to  the  jory,  acoooipanied  as  it  was  by  the 
obeervation,  reepeciing  the  bcmd  fidtM  of  the  sale  in  the  lifetime  of  the 
deceased,  they  might  hare  supposed  it  a  presumptbn  of  law  that  the  defendant 
had  knowledge  that  the  goods  were  the  prsperty  of  the  deceased,  neoiessarily 
arising  from  proof  of  the  aets  done ;  whei»  it  is  clear  that  there  cook)  be 
no  such  prasumption.  As  there  was  no  direct  acting  in  the  character 
of  executor,  it  was  incumbent  on  the  frfainiliir  to  have  brought  hoom  to  the 
defendant  the  fact  of  knowledge. — [Lord  Dmimtam,  C.  J. — ^I  roeaat  to  IcaTe  the 
fact  of  knowledge  to  the  jury.]— This  case  is  n>t  like  Padgfi  r,  PrUtt  (c). 
There,  all  the  acts  done  were  in  the  character  of  executor ;  whereas  here  it 
was  distinctly  in  ^ndenoe  that  the  defendant  thought  he  was  acting  in  his 
own  right  with  rsspect  to  these  goods.  Nor  is  it  like  the  case  of  Etheardi 
V.  Harben  (d),  where  there  was  legal  fraud  as^  against  creditors  in  the  acts 
of  the  party  made  liable  as  executor  lir  son  tort.  In  Comym.  Dtp.  tit. 
Administrator,  c.  2,  it  is  laid  down  that  **  if  a  man  give  or  sell  the  goods  of 
the  intestate  to  Ai,  that  dees  not  make  A;  executor  de  $&n  tort^  This  is  not 
a  case  of  collision  of  OTidenee  on  both  sides,  but  a  primd  faei9  case  on  the 
part  of  the  plaintiff,  completely  aMwered  by  the  defendant.  There  is  also  a 
question  of  amount :  on  the  part  of  the  plantiff,  the  bill  whi^h  was  for  5U. 
was  merely  put  in  and  read.  Three  witnesses  for  the  defendant  stated  that 
on  three  several  occasions  the  plaintiff  had  admitted  that  only  2ft/.  were  due ; 
there  was  no  evidence  whatever  in  reply  or  explanation  of  this  from  the  plain, 
tiff  The  jury  having  found  their  veidict  for  the  fiill  anHwntf  that  is  also 
ground  for  a  new  trial. 

Lord  DRvrMAN,  C-  J. — ^I  was  impressed  with  the  hardship  of  this  case 
against  the  defendant,  and  therefore  I  refused  a  speedy  execution ;  but  I 
could  not  possibly  doubt  that  the  evidence  was  fit  for  the  jury,  upon  the 
question,  whether  the  defendant  dealt  with  the  goods  knowing  that  they  were 
the  goods  of  the  deceased ;  his  intimacy  with  the  deceased,  and  with  the 
deceased's  widow,  and  his  subsequent  marriage  with  her,  were  suflfeient  to 
convince  any  one  that  he  could  not  have  been  ignorant  upon  that  point; 
his  mistake  of  the  law  dees  not  make  any  diflerenoe  in  the  case.  I  certainly 
thought  it  a  strong  finding  of  the  jury,  that  the  sale  before  the  death  was 
not  a  bond  fide  sale ;  but  that  is  immaterial,  because,  if  he  did  deal  with  the 
goods,  sold  aAer  the  death,  knowing  that  they  were  the  goods  of  the  de- 
ceased, he  is  liable  as  an  executor  de  90ii  tart.  As  to  the  amount,  and  the 
allegation  that  26/.  only  were  due,  there  was  certainly  some  evidence^  but 
very  slight,  on  that  subject,  and  not  suflfeient  to  justify  the  jury  in  cutting 
down  the  amount  of  the  bill  It  is  with  soma  regret  that  I  say  that  there  is 
no  ground  for  disturbing  the  verdict. 


LiTTLSDALX,  J.— I  am  of  tlw  same  opinion.  Tliere  is  a  degree  of  hardship 
in  a  case  like  this,  because,  if  a  man  deals  with  only  5/.  worth  of  the  pro- 
perty of  the  deceased^  he  may  be  fixed  ynih  a  debt  of  1000/.;  we,  however, 
can  only  consider  the  case  as  it  stands  upon  the  record.  I  think  that  enough 
has  been  proved  to  shew  that  the  defendant  was  executor  dt  ton  tort.  The  jury 

(e)  8  Term  Rep.  97.  (<l)  9  Tern  Rep.  607. 
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found  that  the  sale  on  the  6th  of  June  was  not  a  ^ftond  y(iir  sale,  if  so,  as  to    JBa^Bej^ek 

that  the  defendant  was  olearij  executor  de  twi  tort    As  to  the  other  goods, 

they  remained  in  the  defendant's  possession  after  the  death  of  the  deceased, 

and  there  was  an  intermeddling  sufficient  to  constitute  him  an  ^mteaUor  d$  son 

tort    Some  expressions  used  by  the  plaintiflr  were  ^  vm  m  widenee  under 

the  plea  of  the  general  issue,  to  shew  that  only  25/.  were  due ;  and  though 

the  bill  is  for  51/.,  and  part  might  have  been  paid  off,  there  cannot  in  this 

case  be  a  new  trial,  merely  for  the  purpose  of  reducing  the  damages. 

Williams,  J. — ^I  do  not  see  that  the  Lord  Chief  Justice  could  have  done 
other  than  what  he  did :  an  explanation  might  have  been  given  of  the  circum- 
stances ;  but  there  deaily  was  a  dealing  with  the  goods  of  the  deceased^ 
and  the  jury  have  thought  that  it  was  with  a  knowledge  of  the  fact  that 
they  were  so.  Rule  refused. 


Prudhomme  V.  Fraser. 

\  CTION  for  libel.     The  alleged  libel  was  contained  in  an  article  intituled  vnm%  in 

"  Domestic  Servants,*'  and  published  in  a  mcxithly  magazine.  The  declara-  ^^rLn«ral 
tion  alleged  that  the  plaintiff  was  a  cook  and  household  servant  of  Earl  Grey,  l"^^*!^ 
and  that  the  libel  was  published  **  of  and  concerning  him  as  such  cook  and  pUintifl;  and 
household  servant."    The  article  contained  a  great  many  reflections  upon  the  ^^  ^S^^  ^ 
bad  practices  of  servants  in  general,  and  these  were  severally  set  out  in  the  great  part  of 
declaration,  and  to  each  was  added  the  inuendo,  ''meaning  amongst  others  the  ^^^  ^  ap^j" 
plaintiff"    That  part  of  the  article  which  specially  related  to  the  plaintiff  *^^^T^ 
personally,  described  him  as  having  induced  the  tradesman  who  supplie<l  the  though  thm 
family  with  charcoal,  to  take  back  a  bill  for  charcoal  which  he  had  brought  in,  J^^Jj^Tu^ 
and  to  increase  the  amount  of  it,  so  that  out  of  the  increased  amount  he  wasc  ^ 


should  be  able  to  pay  a  sum  of  money  to  the  plaintiff.    At  the  trial  before  ]^^^im  ^uT 
Lord  Denman,  C.  J.,  at  the  MiddUt0X  sittings  after  kst  Michaeimas  Term,  the  "j^f^ 
the  jury  found  a  verdict  for  the  plaintifl^  with  50/.  damages;  but  also  found  HSStbattte 
that  the  part  of  the  article  which  spoke  of  servants  in  general,  did  not  relate  ^JS^dto  the 
to  the  plaintiff  cottaofthat 

part 

Erie  now  moved  to  set  aside  this  verdict,  and  to  enter  a  verdict  for  the 
defendant  generally ;  or  that  the  entry  of  the  verdict  for  the  plaintiff  might 
be  confined  to  such  part  only  of  the  declaration  as  specially  applied  to  the 
plaintiff;  and  that  on  all  the  other  parts  the  verdict  might  be  entered  for  the 
defendant.  The  statement  of  the  plaintiff's  character  is  a  strong  inducement, 
made  for  the  purpose  of  shewing  that  the  libel  was  published  of  and  concern- 
ing him  in  that  character;  only  one  small  part  of  the  declaration  applies  to 
the  plaintiff;  the  rest  of  it  applies  solely  to  servants  in  general,  and  cannot 
possibly  have  any  reference  to  the  plaintiff:  yet  it  is  that  latter  portion  which 
is  thrust  into  the  declaration  by  means  of  these  inuendoe.  By  making  the 
averments  that  these  several  remarks  upon  servants  are  applicable  to  the  y 

plainti^  he  has  rendered  them  material :  yet  they  are  negatived  by  the 
finding  of  the  jury.  The  verdict  ought,  therefore,  to  be  entered  for  the 
defendant  generally,  for  the  main  part  of  the  declaration  is  found  for  him. 
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JRi^  Bnek,  In  SelUrt  t.  Till  (a),  the  declaration  alleged  that  the  plain  tiff  was  treasurer  and 
collector  of  certain  tolls,  and  that  the  defendant  spoke  of  and  concerning  him 
as  such  treasurer  and  collector  certain  words,  "  thereby  meaning  that  the 
plaintiff,  as  such  treasurer  add  collector,  had  been  guilty  f*  and  the  Court 
held  that  the  plaintiff  was  bound  by  the  inuendo  to  prove  that  he  was  both 
treasurer  and  collector.  In  Smiih  v.  Cory  (6),  the  words  were,  **  he  lived  by 
swindling  and  robbing  the  public:"  tfiiMfi^,  ''that  the  defendant  thereby 
meant  that  the  plaintiff  had  been  and  was  guilty  of  felony  and  robbery."  The 
words  were  proved  as  laid ;  but  they  appeared  to  allude  to  a  transaction  from 
which  it  might  be  inferred  that  the  defendant  only  meant  to  charge  the 
plaintiff  with  a  fraud.  Lord  EUenhorough  thought  that  as  the  plaintiff  had 
selected  to  fix  this  particular  meaning  on  the  words,  he  was  bound  to  shew 
that  they  were  spoken  in  the  sense  he  had  ascribed  to  them.  In  Flower  v. 
PMey{e),  it  was  held,  that  where  in  an  action  of  slander,  the  whole  of  the 
words  laid  in  any  one  count  constitute  the  slanderous  charge,  the  whole  must 
be  proved.  Here  the  inducement  applies  to  the  whole  of  the  matter  alleged 
in  the  declaration,  as  well  that  which  is  actionable  as  that  which  is  not,  for  it 
is  all  stated  to  have  been  spoken  of  and  concerning  the  plaintiff  as  a  house- 
hold servant ;  and  then  as  the  inuendo  is  clearly  too  extensive,  as  a  great 
portion  of  the  allegation  is  not  actionable  at  all,  it  is  bad  in  part,  and  conse- 
quently bad  altogether.  In  Heriot  v.  Stuart  (d),  the  plaintiff  was  described 
as  the  proprietor,  editor,  and  publisher,  of  the  True  Briton,  he  proved  only 
that  he  was  the  proprietor  and  publisher,  and  Lord  Kenyon  was  of  opinion 
that  though  he  need  not  have  put  upon  the  record  an  averment  that  he  was 
the  editor,  yet,  having  done  so,  he  was  bound  to  prove  it;  in  the  following 
term  a  new  trial  was  applied  for,  when  two  of  the  judges  agreed  with  Lord 
Kenyon  ;  but  Lawrence,  J.  having  intimated  some  doubt,  a  etet  proceeeue  was 
the  ultimate  result  of  the  cause.  These  arguments  aflbrd  ground  for  the 
application  to  enter  the  verdict  for  the  defendant  altogether.  But  as,  at  all 
events,  the  verdict  must  be  altered,  and  part  entered  for  the  defendant,  it  is 
material  that  it  should  be  done  in  such  a  manner  as  to  give  the  defendant 
the  costs  of  the  part  really  found  for  him ;  and  that  in  the  present  case  is 
very  important,  where  so  little  of  the  declaration  is  found  to  apply  to  the 
plaintiff,  and  so  much  is  irrelevant.  The  defendant  says  he  is  not  guilty  of 
the  matters  laid  to  his  charge ;  there  are  many  matters  stated  in  this  declara- 
tion to  all  of  which  the  general  issue  has  been  pleaded ;  and  that  is  a  divisible 
plea,  which  puts  all  the  different  parts  of  the  declaration  in  issue.  This  point 
was  considered  in  some  degree  in  Cox  v.  Thomaeon  (e) ;  and  the  principle  of 
that  case  is  applicable  by  analogy  to  the  present.  The  plaintiff  has  chosen 
to  say  that  the  whole  of  the  libel  is  relevant  to  him,  and  the  defendant  was, 
therefore,  prevented  from  applying  to  get  any  part  of  the  declaration  struck 
out.  Cur.  adv.  vulL 

The  Court,  on  a  subsequent  day,  said.  This  is  a  rule  to  have  costs  on 
those  parts  of  the  declaration  which  the  jury  found  did  not  apply  to  the 
plaintiff,  and  which  the  defendant  contends  are  divisible  from  the  part  found 
for  the  plaintiff     We  think  the  defendant  is  entitled  to  the  costs  of  thost 

(a)  4  Bam.  &  Cren.  665.  (if)  1  Etp.  487. 

(6)  S  Camp.  461  (c)  8  Crom.  &  Jenii,  498. 

(c)  2  Etp.  491. 
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parts  of  the  proceedings.    But  the  questkHi  cyf  this  right  to  oosts  has  not  £mv*«  BetiA, 

yet  oome  before  the  Master.     It  is  unneoessaiy,  therefore,  to  make  any  pn^^l^m 

rule  upon  the  subject,  for  when  the  case  does  oome  before  him,  he  will  no  v. 

doubt  act  upon  the  opinion  we  have  now  expressed.  nAssa. 


Hall  v.  Miimolbton. 

7UAULE  ttpfi^ed  kit  time  to  move  for  a  new  trial  in  an  action  tried  before  On  the  mocioii 

the  Undersheriff  of  Dtrby,  on  the  ground  that  tbere  would  not  be  f^a^^ 

time  within  the  first  four  days  of  the  term  to  obtain  the  notes  of  the  under-  o^»  <»«••  triad 

sheriff,  which  in  Mamfield  v.  Bforey  (a),  and  Bumey  v.  Mawsan  (b),  the  theriffor 

Court  had  held  to  be  necessary.  jn^  «f  »»^ 

lofsr  or  coort 

The  Court  said,  they  wished  to  consider  whether  that  rule  should  be  under  the  3  & 

strictly  abided  by ;  or  whether  the  undersheriff  should  not  be  put  in  the  same  ^  nl^'xhe*  ^ 

situation  as  a  judge  at  Nin  Prius,  and  not  be  called  on  to  produce  his  notes  Coiut  require 

until  the  rule  ntn  had  been  granted.  ^the^n^ 

Upon  a  subsequent  day,  the  Court  said, — We  think  it  proper  that  there  *v*",^?lJ^^ 

should  be  an  applicatio^i  to  the  undersheriff  for  his  notes  before  the  motion  is  duced,  tocether 

made,  or  for  a  stotement  of  the  reasons  why  he  refuses  to  give  them.    The  ^jj^"   them* 

Court  of  Exeheqtter  has  pursued  this  course  in  a  case  which  came  before  it,  or  that  it  should 

and  of  course  we  wish  to  adopt  the  same  rule,  in  order  that  the  practice  may  ^  Ip^u^Uon 

be  uniform.  !>•*  Men  mede 

Rule  nin  for  a  new  trial  ailerwaids  granted,  on  the  notes  and  affidavit  asu^entof 

being  produced  (c).  tj«  ^^^!^^^ 

f  ueed,  so  that 
(a)  1  Adol.  &  EUif ,  847.  only  require!  that  it  should  appear  that  the   the  omission  to 

(6)  1  Adol.  &  Ellis,  848,  a.  notes  have  been  applied  for,  and  that  the   produce  them 

(O  Id  another  case  f'ilfiof^Nioitf  J,  moved      omission  to  prodooe  them  iboald  be  ac-   maybeao* 
by  Wigbtman,  the  Coort  said,  that  the  rale      counted  for.  counted  for. 


Exparte  Jones,  a  Prisoner. 

JjjMAULE  moved  for  a  Habeoi  Carpus  to  bring  up  a  prisoner  from  Car-'  AhabtaM€orpu$ 

digan  jail,  to  vote  at  the  election  of  members  of  parliament  for  the  bring  up  a  ^- 

Gounty  of  Radnor.  toner,  in  a 

The  Court  said  that  there  was  no  foimdation  for  the  application.    It  had  S^^Lpoleof 

no  analogy  to  the  case  of  witnesses  who  were  brought  up  by  the  authority  ^^  ^^ 

of  the  Statute.    The  sheriff  would  have  no  remedy  in  case  of  an  escape.  member  of  par- 
Rule  refused. 


Spbnce  and  another,  Executors  of  John  Spence,  v.  Albert. 

A  SSUMPSIT  on  promises  to  the  testator,  and  also  on  an  account  stated  In  assumpsit  on 
with  the  plaintiffs  as  executors.    PUa,  general  issue.    At  the  trial  at  SSJSJ^  ^i" 
the  sittinga  aller  last  Miehaehnas  TVrm,  the  plaintiffs  were  nonsuited.    The '  defendant  on  a 


titled  to  his  coits  under  the  23  Hen.  8,  c.  15 ;  and  SmiAe,  that  the  Court  hat  ho  iuriidiction  to 
depriTe  him  of  them  hy  the  8  &  4  W.  4^  c.  42,  a.  31  (a>. 

(a)  Thii  point  wai  exprettly  decided  in  the  Excheqaer  in  A$hUm^.  PoynUr,  1  Gale,  58. 


Ahunw, 
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Master  hang  allowed  the  deibadant  costs,  Ahxander  obtnned  a  rule  to 
shew  cause  why  the  Master  shouki  not  review  his  taxation. 

Baa  shewed  cause.— UadonMedlj,  before  the  late  Statute  (b),  the  exe- 
cutors in  such  a  case  as  this  would  have  been  subject  to  costs.  Dowbiggin 
V.  Harn9im  (e) ;  Jobtan  v.  Farster  (d);  Siaier  v.  Lawsan  (#).  -The  Uw 
Amendment  Act  does  not  give  the  CourU  any  power  over  those  costs. 

AUxander,  in  suppdrt  of  Oie  rule.— There  is  no  question  but  that,  |h«. 
vjously  to  the  Statute,  the  defendant  would  have  been  entitled  to  his  oosU ; 
but  by  the  terms  of  the  act  an  express  discretion  is  given  to  the  Court;  and 
this  is  a  case  in  which  the  Court  ought  to  intiirfei^  as  the  Cammm  Plm9  did 
in  Lytm9  v.  Barrow  (/).  There  is  a  discretion  to  be  exerdsed  by  Oie  Court 
in  all  cases,  whether  of  that  description  in  which  the  phuntiffs  wowid  be  liable 
to  costs  before  the  Statute  or  noU  CWr.  ado,  vwli. 

Lord  Denman,  C.  J.,  on  the  last  day  of  term,  stated  that  the  judges  had 
been  consulted  on  the  point  aigued  in  this  case,  and  tlHit  the  rale  must  be 
dischaiged.  Rule  discharged. 

« .(*)  *  *  *  Will  4,  c  48,  ■.  81.  By  wfaieh      would  be  liable  if  Mch  plaintiff  wei«  loiDg 
In  ever^  acUon  brooffht  bv  any  executor      in  his  own  riQht  npon  «  oavie  of  aecie*  «e- 

Slli-S?*"^™^'  *°  "^^^  *^'  ^^^  teitator  or      croing  to  himself;  and  the  defendant  shall 


iooh   executor  or  admtoiBtrator  have  jiid^ent  fdr  soch  costs,  and  they 

shall,  unless  the  Ck>urt  in  which  snch  action  shall  be  reeoveied  in  like  manner.'* 

IS  brought,  or  a  judge  of  any  of  the  supe-  (c)  9  Barn.  &  Cress.  666. 

noreouru  thall  otherwise  order,  be  liaMe  (d)  1  Barn.  &  Ad«.l.  6. 

topay  cosU  to  the  defendant  in  case  of  being  («)  1  Bam.  &  Adol.  aBS. 

DODsuited.  or  a  verdict  passing  against  the  (/)  10  Bing.  568.  . 
plaintiff*  and  in  aU  other  cases  in  which  he 

Scrivener  v.  Watlino  and  Morlby. 

Adeclarationm  J^ELLY obtained  a  rule  to  shew  cause  why  the  declaration  should  not  be 
eaf€  is  a  rari-  ^et  aside  as  ag^ainst  WatHng,  with  costs,  on  the  ground  of  a  variance 

maoe  from  a        between  the  form  of  the  declaration,  which  was  in  an  action  on  the  case,  and 

wnt  TO  an  ac-        i  •         «  •  •  .  . 

tion  oapro-        the  writ,  wDich  was  in  an  action  on  promises. 

muM ,  and  will 
be  set  aside 

with  costs.  PUut  was  to  have  shewed  cause,  but  was  stopped. 

Per  Ctirtom.— This  has  already  been  decided  to  be  such  an  irregrularity 
as  vitiates  the  declaration.  Rule  absolute. 

Holder  v.  Raith. 

The  defendant  A  SSUMPSIT  for  board,  lodging,  and  aecedsaries,  •  and  goods  supplied 

to^te"i^  ^  ^®  defendant  whilst  an  infant.    The  sum  claimed  was  228/.,  and  the 

43  6e(k3,  e.46^  defendant  had  been  arrested  for  iSOil ;  but  upon  a  reference  made  eaiiy  in 

thece^  been  ^^  cause  by  a  judge's  order,  in  whioh  was 'a  speoial  directien  "  that  the  costs 

*  ??*!?*•  ^  of  the  action^  of  the  reference,  and  of  the  amrfl,  i*ere  to'«abrde « the  ev«nt  of 

arbitration  an-       ...     .7:  i.     «    .         ,  .  i     i  i    i        .i 

teied  into  be-    ^e  suit  m  like  manner  as  upon  a  verdict,    the  arbitrator  had  awarded  to  the 

^M  wtee*in    P**"*^'ff  ^'^^y  ^^'    ^'  mle  baring  been  c^rta^dd  by  Oawd»r,  calling  upon 

the  order  of  ^reference,  there  is  a  special  direction  **  that  the  costs  of  the  action,  of  the  reference, 
and  flf  th^  award,  are  to  abide  the  erent  of  the  Mdt  ia  4ikeBMinier  aavpoivairahttct,*' 


defendanC  or  defeDdanU  to  be  amsted  and  other  cases. 

held  to  special  bail  in  such  amoant  as  (6)See/'amv.ilc/<>ii,  8Moore,605;S.C. 

aforesaid ;  and  provided  soch  eonrt  shall  1  Brod.  &  Bing.  978 ;  Sherwoodr.  Taj^or, 

therenpoDp  by  a  rule  or  order  of  the  same  6  Biog.  880  $  8.  C  8  Moore  &  Payne,  641 ; 

coart,  direct  that  such  costs  shall  be  al-  Thompson  ▼.  Atkintont  6  Ban.  and  Cresa* 

lowed  to  the  defendant  or  defendanU ;  and  I9S ;  8.  C.  9  Dowl.  Sc  RyL  S47. 

theplaintiffor  plaintiiis  shall  upon  soch  mle  (c>  8  Bam.  A  Cress.  481. 
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the  plainttff  to  shew  cause  why  the  defendant  should  not  be  dowed  his  costs    ^i^^fek> 
to  be  taxed  iiiider  the  43  Geo.  3,  c.  46,  s.  3  (a),  ^^ 

KeUy  now  shewed  cause. — The  defendant  derhred  almost  the  whole  Of  his 
subsistence  during  a  period  of  more  than  a  year  from  theneoessanes  suppliefd 
to  him  by  the  plaintiff,  and  for  which  this  action  was  brought ;  he,  at  the  time, 
associated  with  noUemen  and  gentlemen  of  the  ISrst  distinction ;  and  repre- 
sented that  he  was  entitled  to  a  fortune,  when  of  age,  of  80,000/. ;  there  was 
therefore  nothing  vezatious  in  the  arrest,  it  has  been  distinctly  held  {h\ 
that  the  Statute  applies  to  those  cases  only  where  there  has  been  a 
recovery  by  veMict  and  judgment;  and  that  unless  that  has  been  the  case, 
the  Court  will  not  interfere  in  the  manner  reqtured.  This  case  is  quite 
distinguishable  from  the  cases  where  there  is  a  verdict  taken  subject  to  a 
reference,  for  there  the  amount  awarded  by  the  arbitrator  has  reference  to 
the  verdict  previously  found ;  and  the  judgment  is  founded  on  the  verdict, 
and  not  on  the  award :  here  there  could  be  no  recoveiy  by  verdict  and  judg- 
ment, because  the  reference  was  made  before  verdict,  and  the  words  of  the 
Statute  are  express  on  that  point.  Besides,  the  Court  cannot  interfere  in  the 
manner  prescribed  by  the  Statute. 

Crwoder^  called  on  to  support  his  rule.— This  case  differs  in  the  circum- 
stance, that  the  order  of  reference  specially  directs  that  the  x!OSts  ai«  to  abide 
the  event  in  like  manner  as  upon  a  verdict.  The  cAct  of  that  direction  is 
to  give  the  Court  a  jurisdiction  over  the  costs,  so  as  to.  enable  them  to  carry 
into  eflSBOt  the  provisions  of  the.Statute.^Lonl  Dtmmmy  C  i,*^Bai  can  the 
Court  aooepi  of  such  jnrisdictian?] — I  submit  they  may,  and  this  view  is 
borne  out  by  the  case  of  ITmim  v.  DethU  (e),  in  which,  idthoagh  it  was  held 
that  Uie  defendant  was  not  entitled  to  Us  ooste  under  lihorStatiile,  the  words 
relied  on,  "  in  like  manner  as  upon  a  verdict,''  were  not  inserted  in  the  order 
of  reference.  Upon  the  efiect  of  those  words,  mdKing  the  leoovery  in  the 
present  case  tantamount  to  a  recovery  by  verdict  and  judgment,  the  present 
rule  is  founded. — [Lord  Dmumtm^  C.  J.— Does  not  die  case  of  jKisimy.  BetbU 

(a)  By  that  statote, "  in  all  acdons  where-  or  order  being  made  as  aforesaid,  be  disabled 
m  the  defendant  or  defendanu  shaU  be  sr-  from  taking  ont  any  ezecntion  for  the  snm 
rratedaad  held  to  speoial  bail,  and  "wherein  Tecowred  in  any  snoh  action  nntens  the 
the  plaintiff  or  plaintiffs  shall  not  recover  same  shall  exceed,  and  then  in  such  snm 
flie  amomit  of  the  snm  for  which  the  de-  onlv  as  the  same  shall  exceed,  the  amount 
fendant  or  defendants  in  enob  action  shall  oftbe  taxed  cosn-of  the  defendant  or  difend- 
have  been  so  arrested  and  held  to  speoial  ants  in  soch  action;  and  in  case  the  sum 
bail,  soch  defendant  or  defendanu  shall  be  recovered  in  any  such  action  shall  be  less 
entitled  to  coett  of  soit,  to  be  taxed  accord*  than  the  amount  of  the  costs  of  the'd^fend- 
ing  to  4he  enstom  of  the  court  in  which  ant  or  defendants  to  be  taacd  as  stfbrtsald, 
such  actions  shall  have  been  brought ;  pro-  that  then  the  defendant  or  defendants  shall 
Tided  that  it  shall  be  made  appear  to  the  be  entitled,  after  deducthii^  the  sum  of 
satisfaction  of  the  court  in  which  such  money  lecovered  by  the  plaintiff  or  plain- 
action  is  brought,  upon  motion  to  be  made  tills  in  such  actbn  from  the  amount  of  hb 
in  court  for  that  puipose,  and  upon  hearing  or  their  cosu  so  to  be  taxed  as  aforesaid, 
the  parties  by  affidavit,  that  the  plaintiff  or  to  take  out  execution  for  such  costs,  in  like 
plaintiffs  in  such  action  had  not  any  rea-  manner  as  a  defendant  or  defendants  may 
sooable  or  probable  cause  for  causinr  the  now  by  law  have  execution  for  costs  in 


10 
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Kinf(t.  Bfnek  decide  the  present  application  ?  It  is  clear  that  the  Cburt  there  pat  it  upon 
the  ground  that  the  reference  to  arbitration  was  before  verdict,  and  so  there 
could  not  have  been  a  recovery  by  verdict  and  judgment]. — ^This  provision 
was  made  expressly  to  give  the  Court  jurisdiction;  and  if  that  is  not  the 
case  it  is  entirely  nugatoiy. 


Pnr  Ctiriom.— We  should  have  had,  in  the  present  case,  no  power  to  have 
<»rdered  a  verdict  to  be  entered  for  the  pkiintiff :  and  if  not,  we  cannot  give  the 
defendant  the  benefit  of  the  Statute.  The  provisicMi  in  the  order  of  reference 
is  inoperative,  so  far  as  it  purports  to  give  the  defendant  the  costs  of  the 
action,  to  which  alone  the  Statute  applies :  for  the  Statute  is  confined  to  cases 
of  recovery,  which  must  be  grounded  upon  a  verdict  Without  an  express 
agreement  in  the  order  of  reference,  by  which  the  parties  had  expressly 
reserved  the  power  of  giving  the  benefit  of  the  Statute  to  the  defendant,  the 
Court  has  no  jurisdiction  to  exercise  a  power  only  given  to  them  by  the 
Statute ;  and  it  is  even  doubtful  whether,  even  if  such  a  power  were  reserved, 
♦iio  rniirt  would  be  justified  in  exercising  it 

Rule  dischaiged  with  costs. 

Dob  dem.  Smith  and  Payne  v.  Webbbr. 


The  74Ui  rate 
H.  T.2Wm.4, 
extends  to  gire 
the  defeodAnt 
the  CMti  of  an 
issue  found  for 
him  on  a  de- 
mise in  eject* 
ment,  which 
the  ksBtir  of 
the  plaintiff 
ahandoned  at 
the  trial,  though 
the  eridence 
was  equallf 
appHcahle  to 
the  demise, 
upon  which  he 
succeeded.    It 
is  not  necessary 
under  the  terms 
of  the  rule,  that 
the  eotts  should 
be  confined  ex- 
clusively  to  the 
issue  found  for 
the  defendant; 
but  the  ques- 
tion of  amoont 
is  entirely  a 
question  for  the 
Master,  with 
which  the 
Court  will 
not  interfere. 


jgJECTME^T  commenced  previously  to  HtL  Term,  4  WiL  4.  Two  sepa-^ 
rate  counts  on  two  demises:  1st,  by  Smith;  and  2dly,  by  Payne. — 
At  the  trial  it  appeared  that  Smiih  was  a  mortgagee,  and  Pajfne  the  mort- 
gagor: but  the  claim  was  rested  entirely  on  the  demise  by  Smiih,  A  verdict 
was  found  for  the  lessors  of  the  plaintiff,  on  the  demise  by  Smith,  and  for  the 
defendant,  on  the  demise  by  Payne,  The  Master  having,  in  his  taxation  of 
oosts,  allowed  to  the  lessors  of  the  plaintiflT  197/.  and  deducted  therefrom  for 
the  defendant's  costs,  137^,  making  his  a/loeaiur  for  the  plaintiff  602.,  a  rule 
was  obtained  last  term  on  the  behalf  of  the  lessors  of  the  plaintiff,  to  shew 
caiue  why  the  Master  should  not  review  his  taxation,  upon  the  ground  that 
he  was  wrong  in  having  allowed  oosts  to  the  defendant. 

Erie  now  shewed  cause.  Whether  the  case  is  to  be  governed  by  tne  rule  of 
Hilary  Term,  4  Wili.  4,  or  the  previous  rule  of  Hilary  Term,  2  mii.  4  (a), 
it  is  equally  clear  that  it  is  a  case  in  which  the  defendant  should  be  allowed 
his  oosts ;  because  as  demises  are  laid  in  the  declaration  by  both  Smith  and 
Payne,  the  defendant  could  not  know  until  he  came  to  trial  what  the  relative 
rights  of  each  party  were ;  and  was  bound  to  be  prepared  with  evidence  to 
rebut  the  title  of  both ;  and  although  the  lessors  of  the  plaintiff  certainly 
at  the  trial  abandoned  all  right  to  recover  on  the  demise  by  Payne,  there 

have  BO  failed  to  establish;  and  be  shall 
be  liable  to  the  other  party,  for  all  the 
costs,  occasioned  by  such  count,  plea, 
avowrv,  or  cogniiaoca,  including  those  of 
the  evidence  as  well  as  those  of  the  plead- 
ings :"—/2«5rtt/a  Generaiit,  Hil.  Term,  8 
Will.  4,  sec.  74.  By  which  "  No  cosU  shall 
be  allowed  on  taxation  to  a  plaintiff  upon 
any  counts  or  issues  upon  which  he  has 
not  succeeded ;  and  the  costs  of  all  issues 
foaod  for  the  defendant,  shall  be  deducted 
from  the  plaintiff's  costs.** 


(a)  Regula  GenereUia,  Hil.  Term,  4 
Will.  4.  By  which  it  is  ordered,  that 
"  upon  every  trial  where  there  is  more 
than  one  count,  plea,  avowry,  or  cogni- 
zance upon  the  record,  and  the  party 
pleading  foils  to  establish  a  distinct  subject 
matter  of  complaint  in  respect  of  each 
count,  or  some  distinct  ground  of  answer 
or  defence  in  respect  of  each  plea,  avowry, 
or  cognizance,  a  verdict  and  judgment  shall 
pass  against  him  upon  each  count,  plea, 
avowry,  or  cognizance,  which  be  shall 
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had  been  a  fonner  ejectment  on  a  demise  by  Payne ;  and  the  defendant  was,  JD^  Bemk, 
therefore,  justified  in  preparing  his  evidence  to  meet  the  case,  as  it  stood 
upon  the  demise  by  him :  and  no  intimation  had  been  given  of  the  nature  of 
i^ith^M  title.  If  the  latter  rule  does  not  apply  to  this  ejectment,  the  same 
thing  is  to  be  done  under  the  previous  rule,  which  in  Cow  v.  ThamoBon  (6), 
was  held  to  apply  to  every  taxation  occurring  subsequently  to  its  fwomulga- 
tion.  It  was  in  the  discretion  of  the  Master  as  to  the  quantum  of  costs  to  be 
allowed,  and  having  executed  that  discretion,  his  aOowanoe  of  costs  to  the 
defendant  was  right 

Crowder,  in  support  of  the  rule.— The  rule  of  the  4  WilL  4,  clearly  does 
not  apply  to  this  action,  even  if  it  applies  to  actions  of  ejectment  at  all :  for 
this  action  was  commenced  before  the  rule  came  into  operation.  The  Master 
ought  not  to  have  allowed  the  defendant  his  costs,  because  the  evidence  ad- 
duced was  equally  applicable  to  both  demises ;  and  was,  in  fact,  used  by  the 
defendant  in  answer  to  the  demise  by  Smithy  after  the  title  of  Payne  had 
been  abandoned  at  the  trial.  This  is  not  a  question  whether  the  defendant 
is  to  be  allowed  his  costs  upon  the  present  finding,  but  whether  the  costs 
allowed  were  applicable  to  the  issue  found  for  him. 

Lord  Dbnh AN,  C.  J. — ^The  question  turns  upon  the  words  <tf  the  74th 
rule,  whether^  the  costs  in  question  are  costs  of  an  issue  found  for  the 
defendant.  The  rule  lays  down  a  beneficial  principle,  to  which  we  think  the 
defendant  is  ^ititled ;  and  it  only  remains  to  consider  whether,  in  the  present 
instance,  the  Master  has  done  wrong  in  allowing  the  amount  he  has  to  the 
defendant ;  that  was  a  question  entirely  for  him,  upon  a  review  of  the  evidence 
and  circtmistances  which  occurred  at  the  trial,  and  upon  that  question  he  has 
exercised  a  discretion  with  which  we  think  we  ought  not  to  interfere. 

LiTTLBDALB,  J. — ^Upon  the  construction  of  the  rule,  it  does  not  appear  to 
me  that  there  is  any  necessity  that  the  costs  should  be  confined  exclusive^ 
to  the  issue  found  for  the  defendant.  If  so^  the  question  of  amount  is  entirely 
for  the  Master ;  i^,  in  this  case,  he  has  determined  it  by  allowing  a  certain 
amount  to  the  defendant;  which  determination  we  ought  not  to  diaturb. 

Williams,  J.— I  am  entirely  of  the  same  opinion.  I  think  the  Master  is 
right  in  the  principle  upon  which  he  has  acted.  All  the  objection  arises  from 
the  assumption  that  he  is  mistaken  in  his  application  of  the  rule. 

Rule  discharged  (e). 

(6)  8  Crom.  A  Jovii.  498.  (e)  See  tbe  cmb  rapoited,  on  an  afipHoa- 

tioo  for  a  new  trial,  in  1  Bam  A  Adol.  119. 

Cappbr  v.  Dando. 

J\AN80Nwp^aieA  for  leave  to  enter  up  judgment  on  a  warrant  of  attorney  Wliera  the  de- 
given  by  the  defendant,  to  secure  the  re-transfer  by  him  of  stock  which  ^^!^^S^ 
had  been  transferred  into  his  name,  for  a  particular  purpose,  which  had  been  torney  requint 
answered.    The  defeasance  required  the  r&-transfer  to  be  made  on  demand :  drae  mn^ 

mand,  before 
jadgment  can  be  eotered  np,  tbere  niut  be  en  aeCiu]  demaod  upon  a  penon  capable  of  gi?ioff  a 
•ttbetantial  answer;  therefore  a  demand  made  upon  an  inaane  person  is  not  sulBcientto  aatfio- 
riie  the  judgment  to  be  entcied  up.    The  only  remedf  is  by  an  applioatiOD  to  equity. 
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£i^^idk  tint  had  lien  complied  with,  as  ftr  as  was  possible;  but  though  lliedsniMid 
had  in  <fbfni  haen  made,  it  was  made  mnder  circomstanoes  which  might  not, 
paiiHps,  be  deemed  sufficient  to  dlow  the  plaintiff  to  enter  up  jndgmeot. 
Itedefendant  had  beoome  insane.  In  the  case  of  BaxUr  v.  Tke  Eari  pf 
Porttmmiikia),  the  Coart  held  that  the  defendant  could  not  set  iq>  hb  own 
insanity  as  an  answer  to  an  action  on  an  exeouted  contract;  and  in  this  case 
the  contract  was  executed  during  the  sanity  of  die  defendant,  ahd  at  the  time 
when  hehadghren  the  authority  to  aign  judgment:  the  demand  is  a  mere  form, 
and  nothing  more.  The  parties  i^pplying  are  trustees  fer  the  wife  and  chil- 
dren €i  the  defendant. — [LUUedaU,  J.— If  you  enter  up  judgment  you  may 
take  the  body  of  the  defendant  in  execution,  a  course  which  we  cc«ld  not, 
mide^  these  circwnstanoes,  allow  you  to  pursue.] — ^The  parties  are  willing 
to-nndertake,  as  part  of  the  mfe,  that  no  process  shidl  be  issued  against  the 
person  of  the  defendant. 

Pigr  Cbrumi.— *There  must  be  an  actual  demand ;  and  that  demand  must 

be  made  upon  a  person  who  is  capable  of  giving  a  substantial  answer,  which 

cannot  be  the  case  where  the  party  is  insane.     T)ie  demand,  therefore,   in 

this  case,  was  not  sufficient  to  authorise  us  in  allowing  judgment  to  be  entered 

up.   The  only  remedy  is  by  an  application  to  equity:  the  trustees  themselves 

have  brought  before  the  Court  the  feet  of  insanity. 

Rule  refused, 
(a)  ft  Ban.  ft  Ciw.  170. 

Low  V.  Burrows. 

Jf^!rS)Mi.^^**  A  CnON  against  the  defendant  as  acceptor  of  a  bill  of  exchange,  of  which 

dmtion,  in  an  the  7)laintiff  was  drawer,  for  36/.    Plea,  as  to  the  sum  of  20/.,  part  of 

bm^a/  the  36/.,  that  it  was  for  the  sale  of  a  cow,  which  the  plaintiff  warranted  was 

change,  there  soiuid,  whereas  the  cow  was  unsound,  and  died ;  and  as  to  the  remainder,  that 

tion  t^  MO-  ^^'^'^  ^'^  ^^  consideration  given  for  the  bill,  concluding  with  a  verification. 

iideration  was  JUpHeaHon,  as  to  the  first  part  of  the  plea,  no  warranty;  and,  as  to  the  last, 

u  out  unS^  that  the  defendant  did  receive  consideration,  to  wit,  two  cows  sold  and  deli- 

Lidooncfndinff  v©*^  ^J  ^  plaintiff  to  the  (tefendant,  at  his  request,  concluding  to  the  coun- 

to  the  country,  try.    At  the  trial,  before  Lord  Dennum,  C.  J.,  in  London,  at  the  sittings  afler 

STiSMed^oas  ^^  Mieha$bnas  Term,  the  bill  alone  was  put  in,and  relied  on  m  proof  of  the 

to  miSe  it  ne-  plaintiff's  case,  and  no  evidence  was  given  of  consideration.    The  defendant 

^n%  to  S^^®  evidence  fer  the  purpose  of  throwing  suspicion  upon  the  bill,  but  the  jury, 

I»ro7ethe  pai^  under  the  direction  of  his  lordship,  gave  a  verdict  for  the  plamtifi^  on  the  issue 

dermtionaet '     as  to  the  considention. 
out. 

Bail  moved  for  a  new  trial. — ^It  is  not  necessaiy  to  set  out  the  consideration 
at  length,  but  if  it  be  set  out,  it  is  necessary  to  prove  it  precisely  as  alleged  ; 
and  here  the  bill  only  was  put  in  and  relied  on,  in  proof  dT  the  plaintiff's  case. 
In  Grem  v.  Armittead,  at  the  sittings  in  London,  after  last  TrmUy  Term^ 
before  Aldereon,  Barcm,  where  there  was  a  plea  of  no  consideration,  and 
a  replication  that  there  was  consideration,  and  setting  it  out  at  length,  it  was 
held  necessary  to  prove  it  as  alleged,  although  the  cause  was  undefended.  It  is 
necessaiy,  therefore,  for  the  plaintiff  to  prove  a  consideration  given  for  the 
bill,  corresponding  precisely  with  that  alleged  in  his  r^Jication,  particularly 


Boa&owt, 
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M  eyideiioe  vnB  given  by  th&  defendant,  wkidi  went  to  e$tablttli  a  mat  of.  g^^  Bnek 
oonBiderationu    At  all  eTents,  the  plaintiff  was  bound  to  give  evidenee  of  some        ^LoiiT' 
description  of  oonaideratipi^  for  aHhough  the  particular  oonoideration  boing     ^^^l'^ 
under  a  seiiieeif  it  might  poaaibly  not  be  neceaaaiy  to  prove  it  precisely, 
yet  88  a  consideration  is  alleged,  the  all^^tion  cannot  be  iqected  aUogether« 
As  no  evidence  whatever  of  consideration  was  given,  there  must  be  a  new  trial. 

Per  Cfunamj-^The  question  is,  whether  the  f^aintiff  was  bound  to  pvove  the 
particular  consideration  alleged  in  his  rq)liGationt  That  question  dqiends 
upon  whether  the  replication  concluded  with  a  verification,  or  to  tho  country* 
It  turns  out  that  the  Replication  in  this  case  did  conclude  to  the  country,  and 
the  description  of  die  consideration  alleged  is  laid  under  a  m/tW.-  no  new 
matter  was,  therefore,  introduced  upon  the  record,  and  it  was  not  necessary 
for  the  plaintiff  to  go  further  than  ha  did  in  evidence. 

Rule  refused  (a). 

(a)  Id  aaollMr  case  of  Morgan  ▼.  CreMi"  Martin  obtained  a  rale  to  leC  aside  a  noo* 
vaell,  which  was  precisely  similar,  eieept      smt,  and  afterwards  made  die  rate  iAaolate» 


that  there  was  no  stalemeDt  of  4he  parti-     do  caaae  beiag  shewa*. 
calar  conoderation    on   the   replicatioD, 

PiTT  ^.  Coombs. 

A  RULE  had  been  obtained  by  Mr.  /V//,  the  pkuntiC  calling  upon  the  1.  Moneygifen 
defendant  to  shew  cause  why  the  sum  of  47/.,  which  Mr.  PiU  had  been  pJ^i^hiTu- 
compelled  to  pay  in  order  to  procure  his  discharge  from  custody  luider  an  arrest  Dormtioa  f rom 
for  costs  by  Uie  defendant,  made  whilst  he  waa  on  his  way  home  from  attending  nst,  nay  be 
the  trial  of  a  cause  in  which  he  was  a  party,  should  not  be  repaid  to  him  with  25^11^11^'*^ 
costs.     It  appeared  that  the  arrest  took  place  in  1883 ;  and  that  in  the  long  cation  to  the 
vacation  of  that  year  judgment  was  signed  against  Mr.   Pitt;   that  m  Jj^JSrii** 
MiehaUmas  Term  he  applied  to  the  Court  to  set  aside  the  judgment,  upon  the  amst  who 
which  the  case  was  referred  to  the  Master,  who  made  his  report,  and  proceed-  ^  g^. 
ings  were  taken  to  set  it  aside :  and  that  there  were  various  other  proceedings  pUcation  should 
in  the  Court  until  the  rule  was  obtained;  and  in  the  course  of  those  proceedings  outdeUr^or* 
costs  had  become  due  from  Mr.  Piti  to  the  defendant.  if  deiaf  has 

occurred,  it 
must  be  satis* 

Plait,  in  shewing  cause,  objected  that  office  copies  of  the  defendant's  isctonirac- 

affidavits  had  not  been  taken ;  but  on  reference  to  the  officer  of  the  Court,  the  Sbs  Court ' 

Court  said,  that  the  practice  of  doing  so  had  not  been  strictly  adhered  to  of  3.  The  Court 

late  years :  upon  which  he  went  into  the  rule.    Even  if  the  arrest  was  in  feet  ^ts'due  from 

illegal,  and  the  money  obtained  from  Mr.  Pitt  was  imprc^rly  so  obtained,  the  ^^^^''^^^^ 

Court  will  net  make  this  rule  absolute^  because  there  has  been  extreme  dehty  a«t  off  miatt 

in  making  the  application :  it  is  now  too  kte :  it  ought  to  have  been  made  ^^^^  ^^^^^ 

within  a  reasonable  time;  there  must  be  some  limitation  to  i^ppUcaticMis  of  this  by  the  Utter, 

sort,  for  it  is  not  for  a  party  at  any  time^  however  long  afterwards,  to  seek  to  ^bOTatimi  from 

undo  that,  in  which,  by  his  taking  no  steps  to  repudiate  it,  he  has  made  his  «n  illegal  ar- 

opponent  thii^  he  has  aotpiiesced.    At  all  events,  the  Court  will  not  order  this  Jurad^by^ 

money  to  be  given  to  Mr.  Piti,  without  setting  off  against  it  tha  costs  due  ^^^  ^ 

from  him  to  the  defendant  ^The  practice 

of  requiring 
that  a  party  obtaining  a  rule  eiij,  is  boimd  to  take  oAo»«opifls  of  the  affidaviti  of  the  other  party 
on  aheiriiig  cause  ii  aot  adhend  to. 


Coombs. 
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Lord  Dnof  AN,  C.  J.-— We  think  that  this  utmI  wbs  improper ;  it  eonee- 
qiientlj  i^pears  tome  that  the  sum  which  was  required  to  be  pidd  by  Mr.  AV/ 
iti  order  to  purchase  his  liberation,  was  improperly  extorted  from  him :  I  do  not 
mean  by  extorted,  an'  extortion  in  the  improper  sense  of  that  word,  but  the 
money  was  received  from  him  while  under  duress.  It  was  argued  on  the 
other  hand,  that  this  application  was  too  late.  Looking,  however,  at  all  the 
circumstances  of  the  case,  we  think  that  the  delay,  in  the  present  instance, 
has  been  accounted  for.  Judgment  against  Mr  Piii  was  signed  in  the  Itmg 
vacation  d*  1833.  In  Miehaeinuu  Term  he  came  to  set  aside  that  judgment. 
The  judgment  was  irregular,  but  in  the  mean  time  it  was  made  regular,  and 
the  Court  are  bound  to  look  at  it  as  it  now  stands.  As  he  came  into  Court 
for  this  purpose  as  speedily  as  he  could  afW  the  decision  upon  the  irregularity 
of  the  judgment,  the  delay  appears  to  be  accounted  for.  A  demand  has  then 
been  made  that  the  costs  due  from  him  may  be  set  off  against  this  sum  which 
he  claims  to  have  paid  to  him.  We  do  not  think  that  in  this  Court  we  can 
take  an  account  of  the  <;osts  of  one  proceeding,  and  an  account  of  the  costs  of 
another  proceeding,  and  set  off  the  one  against  the  other.  Mr.  Ktt  will 
therefore  be  entitled  to  receive  back  the  money  paid  in  respect  of  this  irre* 
gular  arrest,  with  costs. 

LnTLEDALB,  J. — I  think  that  this  rule  should  be  made  absolute.  It  ap- 
pears from  the  statements  op  both  sides,  that  this4urrest  was  illegal.  The 
question  is  one  entirely  of  delay ;  the  proceedings  to  set  aside  the  judgment, 
and  the  Master's  report,  necessarily  occupied  time;  Mr.  JKU  then  discovered 
some  error  in  the  judgment  itself;  much  time  was  consumed,  and  I  do  not 
think  that  Mr.  Piii  came  too  late. 

Williams,  J.-*I  am  of  the  same  opinion.  Rule  absolute  (a). 

(a)  It  wai  refefved  to  the  Master  to  ny,  od  what  poition  of  the  affidaviu  oofts  were  to 

be  allowed 

NoY  V.  Reynolds. 

TheMutw,  A   REFERENCE  had  been  directed  to  the   Master  in  an  action  on  an 

upon  areference  ■™-    attorney's  bill,  but  in  the  rule  no  direction  was  given  to  him  with  respect 

ceire  tffidavita,  to  the  reception  of  viva  voce  evidence.    Upon  the  hearing  before  the  Master, 

l"^^^'  John  Druce,  who  was  unwilling  to  make  any  affidavit,  tendered  his  evidence, 

cial  direction  ^p^  voce;  but  the  Master  refused  to  receive  it,  and  made  his  report  without 

Mi^iS?iJS'  reference  to  that  testimony.    The  Attorney-General  having  obtained  a  rule  to 

tatimony.  gjj^^  cause  why  the  Master  should  not  reconsider  his  report,  and  receive  the 
affidavit  of  John  Drvee,  which  he  was  now  willing  to  make, 

ErU  and  Thomae  shewed  cause,  and  upon  speaking  to  the  Master, 

The  Court  said,  that  the  rule  of  practice  was,  that  the  Master,  upon  the 
reference  to  him  of  a  cause,  may  receive  affidavits,  but  cannot,  except  by  sp^ 
cial  direction  in  the  rule,  receive  viva  voce  evidence. 

Rule  discharged. 
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Reecr  v.  Taylor  and  another  *       ^'^igXS'^ 

npRESPASS  for  an  assault  and  ftlse  imprisonment,  and  dragging  the  plain-  J^^^JfJ^ 

tifffrom  a  certain  Bhqp,  in  and  along  the  streets  to  a  polsse  office.   P/ecw,  matters  com- 
by  both  defendants,  not  guUty :  and  by  the  defendant  Taylor,  to  the  whole  of  Pj;i^,;|[^ 
the  trespasses  in  t]ie  declaiation,  that  he  was  in  the  lawful  possession  of  the  tb«  piei 
shop;  that  the  plaintiff  was  unlawfully  therein,  making  a  great  noise  and  JJStllStiOTof 
disturbance  without  the  licence,  and  against  the  wiU  of  the  defendant  Taylor;  ^  mo  wte^ 
whereupon  the  defendant  Taylor,  requested  him  to  depart,  but  which  the  fooa«iit  to  a 
plaintiff  refused  to  do :  that  the  defendant  Taylor,  gently  Uiid  his  hands  upon  T^^^"^ 
the  plaintiff  to  remove  him :  that  the  plaintiftthereupon,  in  the  presence  of  a  upon  him  to 
poUce  officer,  assaulted  the  defendant  Taylor,  whereupon  he  hud  hands  on  J2^,^a 
the  plaintiff  and  gave  him  into  custody,  and  carried  and  took  him  out  of  the  dOagatioos  in 
said  shop,  in  and  along  the  said  streets  to  the  police  office  in  the  declaration  tbn&m/wlMro 
mentioned.— i2<!p/teafto»,  de  injuria.     At  the  trial  before  I^rd  Denman,  ^JjjJj^J 
C.  J.,  at  the  sittings  after  last  Michaelmas  Term,  evidence  was  given  of  the  an  iManlt, 
defendant  Taylor's  right  to  the  possession  of  the  shop;   that  the  P»"ntiff rPJ^'^Jf^^^ ^ 
was  unlawfully  there,  and  that  he  was  given  in  custody  to  the  police  officer,  a  ahop,  ud 
on  the  charge  of  having  assaulted  the  defendant  Taylor;  but  there  was  no  JSJTS^SStody 
evidence  of  any  charge  having  been  brought  against  the  plaintiff  at  the  police  of  a  ^<^^^ 
office,  except  concerning  the  state  of  accounts  between  the  parties.    His  piMwaamoSiier 


Lordship  directed  the  jury,  that  the  plaintiff  had  not  nuide  out  his  case  as  to  JJj^U^JJf^ 

that  part  of  the  declaration  which  alleged  the  putting  him  out  of  the  shop,  pUintifffrom 

because  as  to  that,  the  defendant  Taylor,  was  justified,  by  reason  of  his  right  55^f^*d^°*** 

to  the  possession;  but  that  the  subsequent  matter  in  the  plea  of  the  defendant  jiutiflcatjon  of 

Taylor,  relative  to  his  having  been  assaulted  by  the  plaintiff,  and  the  plain-  ^n>Mauae 

tiff  having  been  given  into  custody  and  taken  to  the  poKce  offife,  had  not  been  the  plaintiff  had 

proved.    The  jury  found  a  verdict  for  the  plaintiff  damages  Ml  dTfend^^tl^ud 

the  asaault  on 
the  defendant 

Maule  moved  for  a  new  trial,  on  the  groimd  of  misdirection. — The  plead-  waa  not  proved : 
ings  put  only  the  special  matter  in  issue,  they  do  not  state  any  excess  in  ^ugh  without 
the  assault,  nor  is  there  any  new  assignment,  so  that  the  case  entirely  it.  the  fim  part 
depends  upon  the  plea,  the  allegations  in  which  are  the  only  matters  in  mauinablflrTat 
issue.   The  replication  merely  denies  the  existence  of  the  cause  allied  in  the  ^i°^,^  ™^*~ 
plea,  but  admits  all  the  other  statements     No  doubt  that  Taylor  was  justi-  to  maintain  the 
fied  in  removing  the  plaintifl^  but  the  direction  of  the  learned  judge  was  f^priSfoMwmt, 
erroneous  upon  the  pleadings ;  that  direction  related  to  the  matter  of  excess,  it  waa  necea- 
which  was  not  the  real  question  m  the  case.     The  question  on  this  record  to  mtuS'^ ' 
had  nothing  to  do  with  any  excess ;  the  plea  only  states  what  was  necessary  ^^^^"^-^ 
for  the  defendant's  own  defence,  if  the  plaintiff  means  to  say  we  went  beycMid  ^  SembU  that 
that,  he  should  have  put  it  upon  the  pleadings. — [Williame,  J. — The  plea  it ii  not necea- 
puts  the  whole  of  the  decUuation  in  issue,  and  is  not  the  plaintiff  entitled  to  exnaa  ia^vj 
a  verdict,  when  you  do  not  make  out  your  defence  in  all  its  material  all^a-  SkiltiwM 
tions  ?     The  defence  is  mads  to  rest  upon  the  assault  in  the  presence  of  decUfation  in 
the  policeman.   If  any  one  of  the  grounds  of  defence  feils,  the  plea  altogether  J^^STb/rpS 
fails]. — ^[Lord  Denman,  C.  J. — So  I  put  it  to  the  jury.     Every  thing  beyond  of  justification; 
mere  unlawful  possession  was  disproved.] — Excess  ought  to  have  been  denoeofadla 

conabtent  with 
tfa*  dfldaratioD,  but  not  within  tht  jnitiScation,  may  be  giren  nader  d»  injuria. 
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Kui^BmA,  repliei.'^LiitUdaU,  J. — ^It  is  generally  thought  so,  but  I  do  not  altogether 
agree  with  that.  In  Cockeroft  v.  Smith  (a\  the  doctrine  laid  down  seems  to 
go  to  this,  that  on  son  ossauli  demeene  the  vblence  must,  in  some  measure, 
be  commensurate  with  the  provocation.] — ^It  was  for  the  jury  to  say  whether 
the  whole  of  the  justification  was  prored,  and  that  is  the  question  that  ou^ht 
to  have  been  put  to  them. 

Pnr  Curiam. — The  question  of  excess  does  not  arise  until  att  the  material 
allegations  in  the  plea  have  been  proved.  Defence  of  possession  is  enough  to 
justify  the  first  assault ;  but  the  assault  by  the  phiintifi*  on  the  defendant  in 
the  presence  of  the  police  oflicer,  is  a  fact  material  fer  the  justification  of  the 
carrying  along  the  streets  to  the  police  office,  and  that  feet  is  distinctly 
negatived.  Suppose  the  first  part  of  the  declaration  had  been  omitted,  and 
the  action  had  been  for  the  imprisonment  and  dragging  along  the  streets  alone, 
the  same  plea  as  now  must  have  been  put  upon  the  record,  and  if  it  had  not 
been  proved,  the  plaintifl*  would  have  been  entitled  to-a  verdict. 

Rule  refused. 

(a)  8  Salk.  648. 

The  KiNQ  V.  The  Justices  of  Cumberland* 


The  ocfHeA  »-     f^ESWELL  had  obtained  a  rule  to  shew  cause  why  a 
Sm.  2,  Z  18  '^^  issue,  to  remove  an  order  of  justices  allowing  th 

•     K    tJltmAimai^ti^t^. ^^ ! aI.^     a. 1_? _^    TT _»  J ?_     A.\ i 


certiorari  should 
the  accounts  of  the 
9. 5,  of  iotantion  overseers  of  ways  in  the  township  of  Houghton^  in  the  county  of  Cumberland^ 
etrtiorari  to  T^  iu  which  acoounts  items  for  expenses  in  defending  an  indictment  fer  the  noo- 
ofjutUMi'muit  ^V^  ^^*  private  way  had  been  allowed  by  the  justices,  although  they  were 
be  made  lix  objected  ta  Notice  of  the  explication  intended  to  be  made  to  this  Court  for 
onTii^'ezclu-  ^^  certiorari  was  given  for  a  motion  on  the  25th  of  November.  The  notice 
live  and  <>n«^7  was  dated  on  the  19th  of  November ^  but  was  not  served  till  the  following  day, 
the  rale  m'«i  bT  and  the  application  was  made  on  the  25th. 

applied  for; 

therefore,  where  ...  i  ^.    . 

Doticewu  given       W.  H.  Woteon,  m  shewmg  cause,  tcx>k  a  prelimuiary  objection.    The  notice 

riil5t1o?*oVSe  required  by  the  Statute  (a)  must  be  given  six  days  before  making  the 

23th,  and  the      motion  for  a  rule  to  shew  cause.  Rex  v.  Glamorganehire  (Jueticee)  (b).  The 

inade  on  that      case  of  Rex  V.  Kent  (Jueticee)  (c)  was  a  decision  to  the  same  eflect,  although 

f^  uffi  >nt.  Mid  ^^  '"^^  P^^^^  ^^  ^^^  ^^"^^  ^^^'  ^^  ^  notice  given  by  one  person  was  not 

the  rule  was  dit-  sufficient  to  entitle  another  to  move  for  a  certiorari.    There  is  another  objec- 

SSlhout'coita.      twn,  that  the  notice  is  insufficiently  signed:  it  is  signed  by  John  Lightfoot 

for  John  Reed  and  John  Bamee,  two  of  the  inhabitants  of  the  township,  but 

(a)  The  18  Geo.  8,  c.  18,  i.  5,  by  which  respective  gtnersl  or  quanier  seitioDi  therer 

it  is  enacted  that  '*  for  the  bkter  preveoting  of,  anless  it  be  daly  proved  upon  oath  that 

▼exatiova  delaTsand  expense  occasionod  by  the  partiea  tmng  f<mb  the  sune  have  given 

the  saing  forth  writa  of  certiorari,  for  the  aix  days'  notice  thereof,  in  writiag,  to  the 

removal  of  convictions,  jadgments,  orders,  justice  or  justices,  brand  before  whom  soch 

and  othar  proceedings  before  jastiees  of  tha  oonviotion.  Ac,  shall  be  so  had  or  made,  to 

peace,  no  writ  of  cerCtorori  shall  be  granted*  the  end  that  such  justice  or  jnatipes.  or 

issued  forth,  or  allowed,  to  remove  any  con-  the  parties  therein  coooemed.  may  shew 

viction,  judgment,  order,  or  other  proceed-  cause  if  he  or  they  shall  so  think  fit,  against 

bgs,  bad  or  made  by  or  before  anyjusti^^.  tbf.  issuing  or  mating  of  nth  certiorari.^ 

or  justices  of  the  peace,  of  any  county,  city,  (b)  5  Term  Kep.  979. 

borough,  town  coipoiate  or  liber^,  or  the  (e)  8  Barn.  Adol.  850 


of 
COMSBaLANH. 
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it  does  not  stale  that  Uiej  wouM  a|^ly  for  the  eeriiarmi:  it  is  chiefly  for 
this  seoond  peial  that  referenoe  is  made  to  the  case  of  the  King  v.  Keni 

CrmwM  called  od  to  answer  these  objections. — The  cases  cited  do  not 
apply;  the  notice  was  given  before  the  rule  to  shew  cause  waa  moved  ibr ;  the 
cases  thorelbfe  leave  the  matter  upon  the  mere  words  of  the  Statute.  The* 
notice  is  in  these  words :  **  Take  notice,  that  application  will  be  made  to  the' 
€otirt  of  King^M  Bench,  upon  Fridctyy  the  25th  of  this  piesent  Novemdeff  for 
a  writ  of  certiorari  to  remove  into  the  said  Court  an  order  of  magistrates  for 
allowing  the  accounts  of  the  overseers  of  ways  of  the  township  oiHaughion,  and 
particularly  an  item  in  the  said  accounts  of  50/.  6#.  6i.  paid  ibrlawesqpenses. 
Dated  this  19th  day  of  November,  1834.  Signed  /.  Ligkt/ooi,  sdicitor,  for 
John  Reed  and  John  BameeP  This  notice  was  served  on  the  20th  November, 
and  die  day  on  which  it  was  served,  and  the  day  on  which  the  notice  was 
made,  must  both  be  considered  inclusive.  No  doubt  that  the  day  upon  which 
an  act  is  to  be  d<Hie  must  be  included  in  the  redconing.  Castley.  Burdiit(d): 
Leicester  v.  Garkmd{e);  Hardy  v.  Ryle(J),  PeUew  v.  Hundred  of 
Wanford  (g) ;  all  these  cases  shew  that  the  first  day  should  be  reckoned  in- 
clusive. The  last  case  was  an  actkm  against  the  hundred  for  damages  by 
fire,  and  it  was  held  that  the  day  on  which  the  fire  happened  was  exclusive  of 
the  two  days  allowed  by  the  Statute  for  giving  notice  of  the'oflbnce ;  but  that 
was  because  the  party  was  not  privy  on  that  day  to  the  occurrence  of  the 
event  In  many  cases  which  occur  in  the  practice  of  the  courts,  both  the 
days  are  inclusive;  at  least  one  of  them  is  always  so.  The  four  days  for- 
meriy  required  by  the  9  Geo.  1,  c  22,  icx  a.  party  to  give  in  his  examination 
upon  oath,  have  been  held  to  be  both  inclusive ;  and  tluit  is  consonant  with  an 
old  decision  of  Harne  v.  Hundred  of  Gawtry  (h).^Littledale,  J.— When 
an  act  says  that  there  sMl  be  ten  days'  notice  of  trial,  what  is  the  rule?  is  it 
not  the  ordinary  rule  that  one  day  shall  be  exclusive  and  the  other  inclusive?] 
-^The  late  rule  of  court  (t)  is  precisely  in  accordance  with  that  view ;  then, 
upon  the  authority  of  the  cases,  the  first  day  was  clearly  mcluded,  and  by 
the  rule  the  last  day  is  made  also  hiclusive,  so  that,  in  fiict,  both  are  inclusive. 
'^LdUUdaU,  J.— What  is  the  practice  adopted  at  sessions  ?  is  it  not  one  day 
inclusive  and  the  other  exclusive?] — ^Whatever  may  be  the  rule  there,  the 
question  here  is,  whether  the  object  of  the  Statute  has  not  been  in  substance 
complied  with.  The  rule  coidd  not  have  been  drawn  up  until  the  rising  of  the 
Ck>urt  on  the  25th,  so  that  the  justices  had  from  the  20th  to  the  25th,  both 
inclusive^  in  which  to  prepare  themselves  to  shew  cause  against  the  rule.       * 

Lord  DxNMAif,C.  J. — In  the  case  of  Rex  v.  West  Riding  of  Yorkshire  ( Jus- 
tices) (J),  this  Court  held  that  the  ten  days'  notice  of  appeal  under  the  55  Geo. 

id)  8  Term  Rep.  623.  CowU,  the  same  ihaU  be  reckoned  eiclo- 

(e)  15  Ves.  Jun.  248.  sively  of  the  first  day,  and  inclusively  of 

(/)  9  Baro.  &  Cress.  608.  tlie  last  day,  onless  the  last  day  shall  hap- 

Or)  lb.  184.  pen  to  fall  oa  a  Sonday.  Cbri«»in«s  day. 

(A)  Hob.  189.  Good  Friday,  or  a  day  appointed   for  a 

(0  Regula  GeneraHt  Hit.  Term.  S  Will,  public  fast  or  tbaokseiviofr.  io  which  case 

4,  No.  8,  by  which  it  is  ordered,  that  **in  all  the  time  shall  be  reckoned  exclacivaly  ot 

cases  in  which  any  particalar  number  of  that  d»y  nlsn/* 

days,  not  expressed  to  be  clear  dayir,  in  (J)  1  Nev.  &  Man.  486. 

preacribed  by  the  rules  or  practice  u(  the 
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JTtViiBmoft,    3,  c.  68,  against  an  order  for  the  divarsioD  of  a  highway,  miut  be  computed 

Tht  Kino      ^''°®  ^"^  inclusive  and  one  day  exclusive.    The  question  in  that  case  was, 

Jofti"'   of      *^*'®***®"'  ***®  ^^^  ^y*'  °^^'^  required  by  the  Statute  was  affected  by  a  rule  of 

CtjMnaJLANo.   ^  Court  of  Quarter  Sessions,  which  required  ten  days'  notice  of  appeal, 

exclusive  as  well  of  the  day  of  service,  as  of  the  first  day  of  the  sessioos :  the 

Court  were  of  opinion  that  it  was  not;  and  held,  that  where  nothing  is  aaid  in 

a  Statute  as  to  the  manner  in  which  the  days  are  to  be  reckmed,  one  day 

must  be  taken  to  be  exclusive  and  the  other  inclusive.    I  think  that  we  must 

adopt  that  rule  here,  and  if  so,  it  is  clear  that  the  notice  which  was  given  is 

not  sufficient. 


LiTTLBDALB,  J.— The  Ordinary  practice  of  the  Court  is  to  consider  one  day 
exclusive  and  the  other  inclusive. 

Williams,  J. — ^I  am  of  the  same  opinkm. — I  think  we  must  adopt  the  rule 
lakl  down  in  the  case  of  the  King  v.  West  Riding  of  Vorkskire  (Justices) ; 
and  I  only  think  it  necessary  to  express  my  opinion  now  because  I  was  not 
present  when  that  case  was  decided. 

Rule  discharged,  but  without  costs. 

The  Kino  v.  The  Justices  of  Warwickshire. 


1.  Uodertlie5 
Geo.  4,  c.  83, 

1.  14.  (Vamnt 
Act)  a  suMe- 
auent  Court  of 
Quarter  Set- 
tioM  hare 
power  to  give 
effect  to  a  judg- 
ment pro- 
nounced at  a 
preriout  les- 
■kmaoftbeMme 
conrt,by  uauing 
proMM  of  exe- 
cution upon  a 
conriction  as 
awarded  at  such 
ptrenous  aee- 
iions. 

2.  A  mandamai 
to  the  Court  of 
Quarter  Sei- 
■iona  willjgo, 
commanding 
them  to  iMue 
auch  procesa  of 
execution  where 
there  has  been 
no  delay  in 
making  the  ap- 
plication, or  the 
delay  has  been 
satisfactorily 
acumnted  for. 


AMOS  shewed  cause  against  a  rule  obtained  last  Michaslmas  Term  for  a 
mandamus  to  the  justices  of  Warwickshire^  commanding  them  to  enforce, 
by  issuing  process,  an  award  of  conviction  obtained  at  the  sessions  on 
22d  Dee.  1831,  against  James  Smith,  who  was  convicted  under  the  Vagrant 
Act  The  conviction  was  appealed  against,  and  the  appeal  was  heard  in 
January,  1832.;  the  conviction  was  then  quashed,  subject  to  a  case.  The 
case  was  sent  back  to  the  sessions,  and  reheard  in  July,  1833,  when  it  was 
confirmed,  subject  to  a  case.  At  the  tune  it  was  confirmed,  no  application 
was  made  to  the  Court  confirming  it,  to  issue  process  in  execution.  The  case 
reserved  was  never  brought  up  for  hearing,  and  no  application  was  made  for 
process  of  execution  until  Juiy,  1834.  The  question  is,  whether  the  applica- 
tion then  made  did  not  come  too  late.  The  Statute  5  Geo,  4,  c.  83,  s.  14  (a), 
only  authdrizes  the  same  Court  of  Quarter  Sessions  which  decides  the  case  to 
issue  the  process  of  execution  upon  it.  The  same  Court  of  Sessions  which 
confirmed  the  conviction  ought  to  have  issued  the  process.  No  mconvenience 
could  have  occurred  to  the  defendant  by  such  a  course,  for  he  could  have 
obtained  a  certiorari,  and  the  Court  above  might  have  bailed  him.  In 
Rex  v.  Reader  (b)  the  defendant  was  convicted  for  keeping  an  alehouse 
without  licence,  and  was  thereupon  committed  for  a  month  as  the  act  directs ; 
after  he  had  lain  a  fortnight  he  brought  a  certiorari;  and  upon  the  return  of 
it  he  was  admitted  to  bail :  the  Court  being  of  opinion  that  if  the  conviction 


(a)  By  that  act,  an^  person  aggrieved  by 
any  act  or  determination  of  the  justices  out 
of  sessions,  may  appeal  to  the  neit  general 
or  (|narter  sessions,  &c.  upon  giving  notice, 
tie',  aad  upon  euch  notice,  &c.  such  justice 
is  empowered  to  discharge  such  person  out 
of  custody.  "  And  the  Court  at  mch  gene- 
ral or  quarter  sessions,  shall  hoar  and  deter- 


mine the  matter  of  such  appeal,  and  shall 
make  euch  order  therein  as  shall  to  the  said 
Court  seem  meet ;  and  in  case  of  the  dismis- 
.sal  of  the  appeal,  or  the  affirmance  of  the 
conviction,  shall  issue  the  necessary  process 
for  the  apprehension  and  punishment  of  the 
oiTender  according  to  the  conviction.** 
(6)  1  Stra.  531. 
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was  confirmed,  they  oould  oommit  him  in  execution  for  the  residue  of  the  time,  jsnfft  B&»tK 

A  conviction  ought  not  to  be  kept  hanging  over  the  head  of  a  man ;  it  was  ^rvrKiNo 
therefore  imperative  on  the  same  sessions  which  confirmed  the  conviction  to  r. 

have  issued  the  process.  Warwu^k^ 


■Hiai. 


Waddtngtim,  eonird, — ^The  only  question  is  wheth^  the  Court  of  Quarter 
&ssions  had  the  power  to  issue  the  process ;  they  refused  to  do  so  on  the 
ground  that  they  did  not  possess  the  power.  The  case  to  which  the  confirmation 
of  the  appeal  was  subject,  was  never  in  fact  brought  up  for  the  opinion  of  the 
Court,  the  defendant  contending  that  it  was  the  duty  of  the  prosecutor  to 
bring  up  the  record ;  and  the  judgment  upon  that  question  was  not  given 
until  Trinity  Term,  1834  :  the  Court  then  decided  that  the  prosecutor  was 
not  obliged  to  bring  up  a  record  which  was  in  his  favour.  These  are  the 
facts  of  the  case  which  account  for  the  delay;  and  the  question  now  is, 
whether  the  Court  of  Quarter  Sessions  was  bound  to  issue  the'process  at  the 
time  of  the  confirmation.  On  the  point  of  law,  the  words  "  such  general  or 
quarter  sessions,"  in  the  Statute,  apply  to  the  previous  description  of  the 
court,  they  do  not  mean  the  same  court,  that  is,  a  court  composed  of  the  very 
same  individuals,  but  the  same  tribunal,  though  composed  of  different  indi- 
viduals ;  it  is  a  mere  description  of  the  court  intended,  that  is, — ^the  court 
having  possession  of  the  conviction, — and  cannot  be  intended  of  the  same 
identical  court ;  for  if  so,  there  could  not  be  a^y  power  of  adjourning.  The 
Statute  is  not  imperative,  and  unless  it  is  so  the  nde  must  be  made  absolute. 
This  is  clear  without  authority ;  but  in  Rex  v.  Wiltshire  (Justices)  (c),  it 
was  held,  that  though  a  Statute  giving  an  appeal  to  the  sessions  within  four 
months  after  a  cause  of  complaint  shall  arise,  directs  the  justices  of"  the  said  '* 
sessions  to  hear  and  determine  the  matter  of  such  appeal,  yet  it  seems  that 
tliey  have  an  incidental  power  of  adjourning  it  to  another  sessions :  if  they 
have  power  to  adjourn  an  appeal,  it  is  clear  they  must  have  power  to  respite 
the  proceedings,  or  to  issue  process  of  execution  upon  them.  The  authority 
of  Rex  V.  Reader  is  doubtful ;  for  under  the  circumstances  there  stated,  a  man 
would  be  in  execution,  and  so  could  not  be  bailed.  In  this  case  the  con- 
viction was  not  confirmed  absolutely,  but  only  conditionally,  so  that  by  the 
words  of  the  Statute,  the  court  will  not  be  bound.  The  conviction  could  not 
be  said  to  be  affirmed  absolutely  until  either  there  was  a  decision  of  this  Court 
on  a  certiorari,  or  it  became  clear,  either  by  the  expiration  of  six  months 
or  otherwise,  that  no  steps  would  be  taken :  up  to  that  time,  the  Court  of 
Quarter  Sessions  would  have  no  full  jurisdiction  to  issue  process  of  execu- 
tion ;  and  in  this  case  process  was  therefore  applied  for  as  soon  as  the  con- 
viction was  in  law  absolutely  affirmed. 

Cur,  adv.  vult* 

Lord  Dbnman,  C.  J.,  on  a  subsequent  day,  (31st  Jan.)  gave  the  judgment 
of  the  Court.  The  question  is,  whether  the  terms  of  the  Statute  continue  to 
any  Court  of  Quarter  Sessions,  the  power  to  give  efiect  to  a  judgment  pro- 
nounced at  a  previous  sessions  of  the  same  court.  This  point  seems  to  have 
been  determined  in  Rex  v.  Neviiie  (d),  where  it  was  held  upon  a  Statute 
similar  to  the  present,  that  this  Court  could  command  the  justices  to  enter 

<c)  ]  3  Eait,  S58  id)  S  Ban.  &  Adol.  9f>9. 
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KtH^  BmA  continuanees  upon  an  appeal  from  session  to  session,  and  piiroceed  to  avaid 
execution  thereon.  The  question  turns  entirely  on  the  language  of  the  section, 
that  **  the  Court  at  such  general  or  quarter  sessions  shall  Amt  and  determine 
the  matter  of  such  appeal,  and  shall  issue  the  necessary  process."  It  must  be 
observed,  that  the  argument  against  the  present  application  proceeds  upon  a 
supposition  as  if  the  phrase  had  been  "  hear  "  only,  and  not  "  hear  and  deter- 
mine f^  we  think  that  this  latter  word  makes  a  material  diftraice.  The  order 
of  sessions  was  fett<^red  with  a  condition  which  singularly  fayoui^  the  appli- 
cation ;  for  it  was  not  known  whether  the  conviction  was  finally  affirmed  cfr 
reversed.  We  are  of  opinion,  therefore,  that  any  siibsequent  Court  of  Quarter 
Sessions  had  jurisdiction  to  issue  process ;  and  that  this  mandnmus  should  go, 
unless  there  has  been  unnecessary  delay  in  applying  to  the  Cburt  to  issue 
the  process  of  execution.  The  delay  which  in  ftiot  occurred,  has  been  satiis- 
ikctorily  accounted  for;  and  the  application  to  this  Court  m  Miehaelma$ 
Term  last  was  made  as  early  as  possible  after  the  final  decision  of  the  appeal. 

Rule  absolute. 


Perrin  v.  Kymer. 


The  Court  al- 
lowed a  freih 
affidavit  to  be 
filed  in  su]yport 
of  a  rule  nui  to 
set  aside  an 
awerd  the  day 
after  the  rule 
was  obtained. 


^HE  Solicitor-Generalf  who  had  obtained  yesterday  a  rule  to  shew  cause 
why  an  award  should  not  be  set  aside,  applied  now  tor  leave  to  file  another 
affidavit  in  support  of  his  rule ;  on  the  ground,  that  he  had  stated  a  fact 
at  the  time  of  making  the  motion,  thinking  it  was  supported  by  alRdavit, 
but  he  had  since  found  that  it  was  not. 

The  Court  expressed  a  strong  disinclination  to  depart  from  the  general  nile, 
not  to  allow  fresh  affidavits  to  be  filed  after  a  rule  obtained,  but  granted  the 
application  on  condition  of  the  affidavit  bebg  sworn,  and  filed  the  same  night. 


Clancey  v.  Piggott. 


Where  the  de- 
fendant ad« 
dreisedtothe 
plaintiff  the 
foliowing  letter, 
which  he  dated 
and  signed,  '*  I 
hereby  agree  to 
see  )rou  paid 
within  three 
months  from 
date  hereof  the 
amount  of  51. 
due  to  you  on 
account  of  Mr. 
G.M.jun.:"— 
Held  not 
sniBeient  to 
bind  the  de« 
fendant  under 
the  Statute  of 
Frauds,  the  con- 
sideration for 
the  promise  not 
V»inK  suffi- 
cienuy  ex- 


yi  SSUMPSIT.  The  first  count  of  the  declaratk»n  stated,  as  an  inducement, 
that  one  George  Moore  the  younger,  was  mdebted  to  the  plaintifi*  in  the 
sum  of  bL,  and  that  plaintifi*  had  in  his  possesskin  goods  and  chattels  of  the 
said  George  Moore  the  younger,  of  the  value  of  20/.,  which  he  held  as  a 
pledge  or  security,  and  upon  which  he  had  a  lien  for  the  payment  of  the  said 
sum  of  5/. :  that  thereupon  in  consideration  that  the  plamtifi*  would  refinquish 
and  give  up  the  possessitxi  of  the  goods  and  chattels  to  the  said  George 
Moore  the  younger,  and  would  abandon  and  forego  his  lien  thereon,  the 
defendant  promised  to  see  the  plaintifi*  paid  the  said  sum  of  5/.  within  three 
months  from  that  time.  The  declaration  then  averred  that  the  plaintifi*  did 
relinquish  and  give  up  the  possession  of  the  goods  and  chattels,  to  the  said 
George  Moore  the  younger,  and  did  abandon  and  forego  his  lien  thereon. 
Breach,  that  neither  the  said  George  Moore  the  younger,  had  paid  him  the 
said  sum  of  5/.,  nor  had  the  said  defendant  either  paid  him  the  same,  or  seen 
him  paid  within  the  above* time  or  since.  There  was  a  second  count:  in 
indehitaJlue  tueumpeii. — IHeiu.  1st  Non  assumpeii;  and  2dly.  That  the  sup- 
posed promise  in  the  first  count  mentioned  was  a  snecial  promise  to  answer 
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for  die  debt  and  deiault  of  another  person,  and  that  no  agreement  in  respect  iOf^  BentK 
of  that  promise,  or  my  memorandum,  or  note  thereof,  wherein  the  considera- 
tion of  the  special  promise  was  stated,  was  in  writing  and  signed  by  the 
party  charged  therewith,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided ;  and  the  defendant  averred  that  the  supposed  undertaking 
was  and  is  contained  in  a  certain  memorandum  or  writing,  signed  by  the 
defendant,  and  which  was  and  is  as  follows,  that  is  to  say: — "  Mr. 
Ckmeey,  March  6th,  1832,  I  hereby  agree  to  see  you  paid,  within  three 
months  from  date  hereof,  the  amount  of  61.  due  to  you,  on  accoimt  of  Mr. 
George  ifoor^,  jun.,  ofShe^ld.  John  Piggiat^  No.  4,  Windsor  Terrace^  City 
Road.^^  The  plea  concluded  with  a  verification.  Demurrer  to  the  second 
plea,  setting  out  for  cause  (amongst  other  things)  that  it  was  argumentative, 
and  a  mere  statement  of  reasoning,  and  not  sufficiently  direct  and  positive, 
inasmuch  as  a  sufficient  consideration  for  the  promise  was  stated  in  the  decla- 
ratbn,  but  no  consideration  was  stated  in  the  memorandum  in  the  plea  men- 
tioned, and  that  the  promise  set  out  in  the  declaration  did  not  require  to  be 
in  writing,  under  the  Statute.«-/otfu2^  in  demurrer. 

Austin,  in  support  of  the  demurrer. — The  agreement  is  not  within  the 
Statute  of  Frauds.  The  distinction  which  has  been  taken  in  all  the  cases,  and 
which  is  now  well  recognized,  is  that  where  a  promise  is  merely  collateral, 
and  in  affirmance  of  the  original  debt,  it  is  within  the  Statute ;  but  that  where 
ihere  is  a  new  oonsidnation  for  the  promise,  it  is  not  within  the'  Statute,  and 
need  not  be  in  writing.  The  cases  on  this  subject  are  all  collected  in  a  note 
to  1  Evan's  Staiuies,  212.  In  Buekmeer  v  Damall  (n),  it  was  held  that  a 
promise  that  a  third  person  shall  do  an  act,  for  the  nonperformance  of  which  he 
would  be  liable  to  an  action^  is  not  binding  unless  it  is  in  writing :  and  the 
promise  there  w«#  co)lalei»l,  and  within  the  reason,  and  the  very  words  of  the 
Statute.  It  is  true  that  the  opinion  of  Builer,  J.,  is  (fi),  that  the  proper  con- 
atderation  k  whether  the  proini^e  be  or  not  a  promise  to  answer  for  the  debt 
of  amther ;  for  if  it  be,  though  it  be  upon  a  new  consideration,  and  therefore, 
fltrictly  speaking,  not  a  collater^  undertaking,  yet  it  is  within  the  Statute. 
The  eases  of  Jjones  v.  Cooper  (e),  and  Matson  v.  Wharam  {d),  however, 
both  proceeded  upon  the  principle  that  a  collateral  undertaking  to  pay  the 
debt  of  aootber  is  within  the  Statute.  But  the  present  case  difiers  much,  for 
here  thene  is  clearly  a  new  consideration,  and  not  a  promise  to  pay  the  original 
debt  of  Moore  ;  but  a  promise  that  if  the  plaintiff  would  abandon  the  right  of 
lien,  which  he  then  possessed  on  the  goods  of  Moore,  the  defendant  would  see 
him  paid  ib^  sum  of  6/.  The  plea  must  on  Uie  &ce  of  it  shew  the  agreement 
to  be  within  the  Statute,  although  perhaps  it  need  not  expressly  all^e  it  to  be 
so. — [Lonl  Dmunpn,  C.  J.— Suppose  the  introductory  part  had  been  omitted, 
and  that  the  plea  had  stated  only  that  the  said  supposed  promise  is  in  the 
words  and  to  the  offset  hereinafter  set  forth.] — The  only  point,  really  of  im- 
portance to  omsider,  is  whether  the  promise  is  a  promise  which,  in  itself, 
without  reference  to  the  mode  of  stating  it,  must  fidl  within  the  Statute  of 
Frauds.   In  Williams  v.  Leper  (e),  it  was  held  that  a  broker  about  to  distrain 
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XSi^Beneh.  goods,  promising  the  landlord  to  pay  tho  rent  if  he  will  not  distnun,  is  liable 
though  the  promise  is  not  in  writing.  The  same  doctrine  was  also  laid  down 
in  Bamptan  v.  Paulin  (/),  and  Edward$  v.  Kelly  (g),  whidi  were  decided 
expressly  on  the  authority  of  W%lHam$  v.  Leper.  These  were  all  cases  of 
promises  by  an  auctioneer,  or  by  a  party  in  possessbn  of  goods  and  about  to 
sell ;  but  there  are  others  which  are  cases  like  this  of  lien :  the  first  of  these 
is  Houlditeh  and  another  v.  Milne  (A),  in  that  case,  carriages  were  sent  by  a 
Mr.  Copey  to  the  plaintifis  to  be  repaired,  they  were  then  ordered  to  send 
them  aboard  ship,  but  refused  to  do  so,  until  they  knew  who  was  to  pay  for 
them;  the  defendant  said  he  would  pay  for  them:  Lord  Elden  observed, 
that  the  plaintiffs  had  to  a  certain  extent  a  lien  upon  the  carriages,  which 
they  parted  with  on  the  defendant's  promise  to  pay ;  and  that,  he  thoug:ht, 
took  the  case  out  of  the  Statute,  and  made  the  defendant  liable  for  the  amount 
of  the  bill.  The  next  case  was  that  of  Castling  t.  Auhert  (t),  there  the  plaintifi*, 
a  broker,  having  a  lien  on  certain  policies  of  insurance,  effected  for  his  prin- 
cipal, for  whom  he  had  given  his  acceptances,  the  defendant  promised  that  he 
would  provide  for  the  payment  of  those  acceptances  as  they  became  due, 
upon  the  plaintiff's  giving  up  to  him  such  policies,  in  order  that  he  m^t 
collect  for  the  principal  the  money  due  thereon  from  the  underwriters ;  it  was 
held,  that  this  was  not  a  promise  for  the  debt  on  de&ult  of  another,  within  the 
Statute.  All  these  cases  are  considered  in  Mr.  Serjt.  WiUiamie  note  to  the 
case  of  Forth  v.  Stanton  (j).  The  case  of  Thomae  v.  Williame  {k),  decided 
that  a  promise  which  was  partly  founded  on  a  new  consideration,  and  partly 
upon  an  old  one,  was  bad  as  to  the  former;  and  being  entire,  and  in  its 
commencement  void  in  part,  was  void  altogether.  That  case  is  strongly  illus- 
trative of  the  argument  on  the  part  of  the  plaintiff,  because  it  shows  the 
distinction  as  to  what  cases  are  within  the  Statute,  and  what  are  not  so. 

Blackbftmy  contrd. — ^The  question  really  is,  whether  tHe  plea,  as  stated, 
and  which  is  admitted  by  the  demurrer,  is  an  answer  to  the  declaration :  ibr 
if  in  point  of  law  it  is  so,  then  under  the  new  rules  of  pleading,  it  would  be 
necessary  that  that  answer  should  be  fully  set  forth  on  the  plea,  and  not  taken 
advantage  of  under  the  general  issue,  as  would  have  been  the  case  before  the 
rule.  By  the  rule  (0>  it  is  declared  that  in  every  species  of  aeeumpeit,  all 
matters  in  confession  and  avoidance,  including  not  only  those  by  way  of  dis- 
charge, but  those  which  shew  the  transaction  to  be  either  void  or  voidable  in 
point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded. — 
[Lord  Denman,  C.  J. — The  new  rules  do  not  appear  to  have  made  any 
difference  as  to  the  effect  in  point  of  law  of  these  agreements,  though  they 
may  have  compelled  parties  to  put  them  on  the  record;  the  questkm  is, 
whether  this  is  not  a  valid  agreement :  we  must  decide  that,  as  we  find  it 
stated  on  the  record ;  the  plea  having  stated  what  it  is,  the  plaintiff  has 
admitted  that  statement  by  his  demurrer.] — The  plaintiff  could  not  shew  any 
other  consideration  than  that  stated  in  the  promise  itself  This  case  is,  in 
substance,  the  same  as  that  of  Saunders  v.  Wakefield  (m),  in  which  it  was 
declared,  that  an  agreement  to  pay  the  debt  of  another  must  not  only  be  in 

(/)  4  BiDg.  864.  {k)  10  Barn.  &  Cress.  664. 
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vrriiing,  but  nmst  also  contain  the  consideration  for  the  promise.     It  is    Kli^$  Bench, 
therefore  clear  that  no  evidence  could  be  given  of  a  different  consideration 
from  that  stated  on  the  face  of  the  writing  itself,  nor  any  evidence  whatev^^ 
if  the  consideration  was  not  stated. 

Austin,  in  reply.*— Parol  evidence  is  at  all  times  admissible  to  shew  an 
additional  consideration,  where  it  is  not  inconsistent  with  the  consideration 
stated.  This  is  laid  ^own  in  Sitarkie  on  Evidence  (n).  There  is  therefore  no 
reason  why  parol  evidence  might  not  be  given  of  some  additional  consideni- 
tion ;  for  though  in  Saunders  v.  Wakefield,  it  was  held  that  the  consideration 
must  appear  upon  the  writing  itself,  that  case  did  not  decide  that  the  general 
rule,  above  stated,  must  no  longer  prevail.  The  plea  here  is  insufficient, 
because,  it  does  not  go  on  to  say  that  there  is  no  other  agreement  than  that 
stated  in  the  plea. — [Litiledale,  J. — And  it  need  not  Suppose  it  had  said, 
that  the  said  supposed  promise  and  undertaking  was  and  is  contained  in  the 
said  memorandum  and  writing.  The  agreement  set  out  is  clearly  within 
the  Statute,  unless  the  plaintiff  had  taken  it  out  by  shewing  another 
consideration.] — ^Then  the  plea  would  be  bad,  because  it  would  be  aiigu« 
mentative. 

Lord  Denman,  C.  J. — ^I  am  of  opinion  that  the  case  of  Saunders  v.  Wake- 
field  is  quite  hi  point,  for  though  tiie  agreement  set  out  in  the  replication  in 
that  case  shews  that  a  written  agreement  was  given,  yet  the  agreement  there 
was  not  made  in  a  form  more  binding  on  the  plaintiff,  than  it  is  in  this  case. 
The  statement  of  it  is  adopted  as  to  matters  of  fact  in  the  demurrer.  The 
defendant  says,  I  promised  to  do  so  and  so.  The  plaintiff  demursi  to  that 
statement,  and  that  is  the  matter  in  difference  between  the  parties.  It  is  said 
that  parol  evidence  cannot  be  received  if  the  Statute  requires  a  written  agree- 
ment. The  Statute  does  require  a  written  agreement.  It  appears,  on  the 
record  as  stated  by  the  defendant  and  admitted  by  the  plaintiff,  that  there  was 
a  written  agreement  between  the  parties.  That  being  so,  there  was  no  con- 
sideration stated  in  a  manner  sufficient  to  satisfy  the  Statute  of  Frauds,  and 
the  agreement  must  fall  to  the  ground. 

LiTTLBDALE,  J. — All  that  IS  Stated  in  these  pleadings,  is  stated  in  those  of 
Saunders  v.  Wakefield,  But  then  it  is  said  there  is  no  statement,  that  there 
was  no  other  agreement  than  the  one  mentioned  in  the  pleadings.  That 
statement  is  not  necessary  here,  as  the  description  of  the  agreement  given  in 
the  pleadings  on  the  one  side,  is  adopted  in  those  on  the  other.  It  is  said  that 
there  is  a  new  consideration.  That  does  not  appear  on  the  pleadings  as  they 
now  stand,  for  it  is  stated  that  the  5/.  are  due  firom  Moore,  so  that  the  promise 
appears  to  be  in  respect  of  an  old  debt,  and  is  therefore  within  the  Statute  of 
Frauds.  Then  the  promise  and  the  consideration  must  be  in  writing.  It 
would  appear,  at  first,  that  there  was  a  new  consideration,  but  the  defendant 
in  the  beginning  of  his  plea,  says,  that  it  was  a  special  promise  to  answer  for 
the  debt  of  another,  and  he  then  states  it :  he  says,  that  **  it  was  and  is  con- 
tained in  a  certain  memorandum  in  writing,  which  was  and  is  as  follows,  that 
is  to  say."  That  would  have  been  sufficient  if  he  had  stopped  there,  but  he 
on  to  set  out  the  agreement,  so  that  he  must  be  bound  by  it    The 
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Kii^Beneh.  goods,  promising  the  landlord  to  pay  tho  rent  if  he  wiU  not  diatFain,  ia  liable 
though  the  promise  is  not  in  writing.  The  same  doctrine  was  also  laid  down 
in  Bamptan  v.  Paulin  (/),  and  EdwartU  v.  Kelly  {g\  which  were  decided 
expressly  on  the  authority  of  WiUkmu  v.  Leper.  These  were  all  cases  of 
promises  by  an  auctioneer,  or  by  a  party  in  possession  of  goods  and  about  to 
sell ;  but  there  are  others  which  are  cases  like  this  of  lien :  the  first  of  these 
is  Houlditeh  and  another  v.  Milne  (A),  in  that  case,  carriages  were  sent  by  a 
Mr.  Copey  to  the  plaintiffs  to  be  repaired,  they  were  then  ordered  to  send 
them  aboard  ship,  but  refused  to  do  so,  until  they  knew  who  was  to  pay  lor 
them ;  the  defendant  said  he  would  pay  for  them:  Lord  Elden  obaenred, 
that  the  plaintifls  had  to  a  certain  extent  a  lien  upon  the  carriages,  which 
they  parted  with  on  the  defendants  promise  to  pay ;  and  that,  he  thought, 
took  the  case  out  of  the  Statute,  and  made  the  defendant  liable  for  the  amount 
of  the  bill.  The  next  case  was  that  of  Castling  ▼.  Albert  (t),  there  the  plaintiC 
a  broker,  having  a  lien  on  certain  policies  of  insurance,  eflected  for  his  prin- 
cipal, for  whom  he  had  given  his  acceptances,  the  defendant  promised  that  he 
would  provide  for  the  payment  of  those  acceptances  as  they  became  due, 
upon  the  plaintiff's  giving  up  to  him  such  policies,  in  order  that  he  might 
collect  for  the  principal  the  money  due  thereon  from  the  underwriters ;  it  was 
held,  that  this  was  not  a  promise  lor  the  debt  on  default  of  another,  within  the 
Statute.  All  these  cases  are  considered  m  Mr.  Serjt  Williame^e  note  to  the 
case  of  Forth  v.  Stanton  (j).  The  case  of  T%omae  v.  Willimne  (A),  deckled 
that  a  promise  which  was  partly  founded  on  a  new  oonskleratk>n,  and  partly 
upon  an  old  one,  was  bad  as  to  the  former ;  and  being  entire,  and  in  its 
commencement  void  in  part,  was  void  altogether.  That  case  is  strongly  iDus* 
trative  of  the  argument  on  the  part  of  the  plaintiff,  because  it  shows  the 
distinction  as  to  what  cases  are  within  the  Statute,  and  what  are  not  so. 

Blackburn,  eontrd. — ^The  question  really  is,  whether  tKe  plea,  as  stated, 
and  which  is  admitted  by  the  demurrer,  is  an  answer  to  the  deckratkn :  for 
if  in  point  of  law  it  is  so,  then  under  the  new  rules  of  pleading,  it  would  be 
necessary  that  that  answer  should  be  fully  set  forth  on  the  plea,  and  not  taken 
advantage  of  under  the  general  issue,  as  would  have  been  the  case  before  the 
rule.  By  the  rule  (J),  it  is  declared  that  in  every  species  of  aeeumpeitf  all 
matters  in  confession  and  avoidance,  including  not  only  those  by  way  of  dis- 
charge, but  those  which  shew  the  transaction  to  be  either  void  or  voidable  in 
point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded.-^ 
[Lord  Denman,  C.  J. — The  new  rules  do  not  appear  to  have  made  any 
difference  as  to  the  effect  in  point  of  law  of  these  agreements,  though  they 
may  have  compelled  parties  to  put  them  on  the  record;  the  questHxi  is, 
whether  this  is  not  a  valid  agreement :  we  must  decide  that,  as  we  find  it 
stated  on  the  record ;  the  plea  having  stated  what  it  is,  the  plaintiff  has 
admitted  that  statement  by  his  demurrer.] — ^The  plaintiff  could  not  shew  any 
other  consideration  than  that  stated  in  the  promise  itself.  This  case  is,  in 
substance,  the  same  as  that  of  Saundere  v.  Wakefield  (m),  in  which  it  waa 
declared,  that  an  agreement  to  pay  the  debt  of  another  must  not  only  be  in 
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writing,  but  must  also  contain  the  consideration  for  the  promise.  It  is 
therefore  clear  that  no  evidence  could  be  given  of  a  different  consideration 
from  that  stated  on  the  face  of  the  writing  itself,  nor  any  evidence  whatev^^ 
if  the  consideration  was  not  stated. 

Austin,  in  reply.*— PanA  evidence  is  at  all  times  admissible  to  shew  an 
additional  consideration,  where  it  is  not  inconsistent  with  the  consideration 
stated.  This  is  laid  ^own  in  Starkie  on  Evidence  (n).  There  is  therefore  no 
reason  why  parol  evidence  might  not  be  given  of  some  additional  considera- 
tion ;  for  though  in  Saunders  v.  Wakefield,  it  was  held  that  the  consideration 
must  appear  upon  the  writing  itself,  that  case  did  not  decide  that  the  general 
rule,  above  stated,  must  no  longer  prevail.  The  plea  here  is  insufficient, 
because,  it  does  not  go  on  to  say  that  there  is  no  other  agreement  than  that 
stated  in  the  plea. — [Litlledale,  J. — And  it  need  not.  Suppose  it  had  said, 
that  the  said  supposed  promise  and  undertaking  was  and  is  contained  in  the 
said  memorandum  and  writing.  The  agreement  set  out  is  clearly  within 
the  Statute,  unless  the  plaintiff  had  taken  it  out  by  shewing  another 
consideration.] — ^Then  the  plea  would  be  bad,  because  it  would  be  argu- 
mentative. 

Lord  Denman,  C.  J. — I  am  of  opinicm  that  the  case  of  Saunders  ▼.  Wake- 
field is  quite  hi  point,  for  though  the  agreement  set  out  in  the  replication  in 
that  case  shews  that  a  written  agreement  was  given,  yet  the  agreement  there 
was  not  made  in  a  form  more  binding  on  the  plaintiff,  than  it  is  in  this  case. 
The  statement  of  it  is  adopted  as  to  matters  of  fact  in  the  demurrer.  The 
defendant  says,  I  promised  to  do  so  and  so.  The  plaintiff  demursi  to  that 
statement,  and  that  is  the  matter  in  difference  between  the  parties.  It  is  said 
that  parol  evidence  cannot  be  received  if  the  Statute  requires  a  written  agree- 
ment. The  Statute  does  require  a  written  agreement.  It  appears,  on  the 
record  as  stated  by  the  defendant  and  admitted  by  the  plaintiff,  that  there  was 
a  written  agreement  between  the  parties.  That  being  so,  there  was  no  con- 
sideration stated  in  a  manner  sufficient  to  satisfy  the  Statute  of  Frauds,  and 
the  agreement  must  fall  to  the  ground. 

LiTTLEDALE,  J. — All  that  is  stated  in  these  pleadings,  is  stated  in  those  of 
Saundere  v.  Wakefield.  But  then  it  is  said  there  is  no  statement,  that  there 
was  no  other  agreement  than  the  one  mentioned  in  the  pleadings.  That 
statement  is  not  necessary  here,  as  the  description  of  the  agreement  given  in 
the  pleadings  on  the  one  side,  is  adopted  in  those  on  the  other.  It  is  said  that 
•there  is  a  new  consideration.  That  does  not  appear  on  the  pleadings  as  they 
now  stand,  for  it  is  stated  that  the  5/.  are  due  from  Moore,  so  that  the  promise 
appears  to  be  in  respect  of  an  old  debt,  and  is  therefore  within  the  Statute  of 
Frauds.  Then  the  promise  and  the  consideration  must  be  in  writing.  It 
would  appear,  at  first,  that  there  was  a  new  consideration,  but  the  defendant 
in  the  beginning  of  his  plea,  says,  that  it  was  a  special  promise  to  answer  for 
the  debt  of  another,  and  he  then  states  it :  he  says,  that  **  it  was  and  is  con- 
tained in  a  certain  memorandum  in  writing,  which  was  and  is  as  follows,  that 
is  to  say."  That  would  have  been  sufficient  if  he  had  stopped  there,  but  he 
then  goes  on  to  set  out  the  agreement,  so  that  he  must  be  bound  by  it    The 
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goods,  promising  the  landlord  to  pay  the  rent  if  he  will  not  distrain,  is  liable 
though  the  promise  is  not  in  writing.  The  same  doctrine  was  also  laid  down 
in  Bampian  v.  Pauiin  (/),  and  Edwards  t.  Keily  (g),  which  were  decided 
expressly  on  the  authority  of  WiiHanu  v.  Leper,  These  were  all  cases  of 
promises  by  an  auctioneer,  or  by  a  party  in  possession  of  goods  and  about  to 
sell ;  but  there  are  others  which  are  cases  like  this  of  lien :  the  first  of  these 
is  Hotiidilch  and  another  v.  Miine  (A),  in  that  case,  carriages  were  sent  by  a 
Mr.  Copey  to  the  plaintiffs  to  be  repaired,  they  were  then  ordered  to  send 
them  aboard  ship,  but  refused  to  do  so,  until  they  knew  who  was  to  pay  for 
them;  the  defendant  said  he  would  pay  for  them:  Lord  Eldan  observed, 
that  the  plaintiffs  had  to  a  certain  extent  a  lien  upon  the  carriages,  which 
they  parted  with  on  the  defendant's  promise  to  pay ;  and  that,  he  thought, 
took  the  case  out  of  the  Statute,  and  made  the  defendant  liable  for  the  amount 
of  the  bill.  The  next  case  was  that  of  Ckutling  ▼.  Albert  (t),  there  the  plaintifl^ 
a  broker,  having  a  lien  on  certain  policies  of  insurance,  eflected  for  his  prin- 
cipal, for  whom  he  had  given  his  acceptances,  the  defendant  promised  that  he 
would  provide  for  the  payment  of  those  acceptances  as  they  became  due, 
upon  the  plaintiff's  giving  up  to  him  such  policies,  in  order  that  he  might 
collect  for  the  principal  the  money  due  thereon  from  the  underwriters ;  it  was 
held,  that  this  was  not  a  promise  for  the  debt  on  default  of  another,  within  the 
Statute.  All  these  cases  are  considered  in  Mr.  Serjt.  Williame^e  note  to  the 
case  of  Forth  v.  Stanton  (j).  The  case  of  Thomas  v.  WiUiame  (*),  decided 
that  a  promise  which  was  partly  founded  on  a  new  consideration,  and  partly 
upon  an  old  one,  was  bad  as  to  the  former;  and  being  entire,  and  in  its 
commencement  void  in  part,  was  void  altogether.  That  case  is  strongly  illus- 
trative of  the  argument  on  the  part  of  the  plaintiff,  because  it  shows  the 
distinction  as  to  what  cases  are  withm  the  Statute,  and  what  are  not  so. 

Blackburn,  eontrd, — The  question  really  is,  whether  tRe  plea,  as  stated, 
and  which  is  admitted  by  the  demurrer,  is  an  answer  to  the  declaration:  for 
if  in  point  of  law  it  is  so,  then  under  the  new  rules  of  pleading,  it  would  be 
necessary  that  that  answer  should  be  fully  set  forth  on  the  plea,  and  not  taken 
advantage  of  under  the  general  issue,  as  would  have  been  the  case  before  the 
rule.  By  the  rule  {l),  it  is  declared  that  in  every  species  of  aeeumpeit,  all 
matters  in  confession  and  avoidance,  including  not  only  those  by  way  of  dis- 
charge, but  those  which  shew  the  transaction  to  be  either  void  or  voidable  in 
point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded.-^ 
[Lord  Dennum,  C.  J. — The  new  rules  do  not  appear  to  have  made  any 
difference  as  to  the  effect  in  point  of  law  of  these  agreements,  though  they 
may  have  compelled  parties  to  put  them  on  the  record;  the  question  is, 
whether  this  is  not  a  valid  agreement :  we  must  decide  that,  as  we  find  it 
stated  on  the  record ;  the  plea  having  stated  what  it  is,  the  plaintiff  has 
admitted  that  statement  by  his  demurrer.] — The  plaintiff  could  not  shew  any 
other  consideration  than  that  stated  in  the  promise  itself.  This  case  is,  in 
substance,  the  same  as  that  of  Saunders  v.  Wakefield  (m),  in  which  it  was 
declared,  that  an  agreement  to  pay  the  debt  of  another  must  not  only  be  in 
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writing,  but  must  also  contain  the  consideration  for  the  promise.     It  is    K!i^$Bendi. 
therefore  clear  that  no  evidence  cmild  be  given  of  a  different  consideration 
from  that  stated  on  the  face  of  the  writing  itself,  nor  any  evidence  whatev^^ 
if  the  consideration  was  not  stated. 

AuMtiny  m  reply.*— PanA  evidence  is  at  all  times  admissible  to  shew  an 
additional  consideration,  where  it  is  not  inconsistent  with  the  consideration 
stated.  This  is  laid  jown  in  Starkie  on  Evidence  (n).  There  is  therefore  no 
reason  why  parol  evidence  might  not  be  given  of  some  additional  considera- 
tion ;  for  though  in  Saunders  v.  Wakefield,  it  was  held  that  the  consideration 
must  appear  upon  the  writing  itself,  that  case  did  not  decide  that  the  general 
rule,  above  stated,  must  no  longer  prevail.  The  plea  here  is  insufficient, 
because,  it  does  not  go  on  to  say  that  there  is  no  other  agreement  than  that 
stated  in  the  plea. — [Littledale,  J. — And  it  need  not  Suppose  it  had  said, 
that  the  said  supposed  promise  and  undertaking  was  and  is  contained  in  the 
said  memorandimi  and  writing.  The  agreement  set  out  is  clearly  within 
the  Statute,  unless  the  plaintiff  had  taken  it  out  by  shewing  another 
consideration.] — ^Then  the  plea  would  be  bad,  because  it  would  be  argu- 
mentative. 

Lord  Denman,  C.  J. — ^I  am  of  opmim  that  the  case  of  Satmdere  v.  Wake- 
field  is  quite  in  point,  for  though  the  agreement  set  out  in  the  replication  in 
that  case  shews  that  a  written  agreement  was  given,  yet  the  agreement  there 
was  not  made  in  a  form  more  binding  on  the  plaintiff,  than  it  is  in  this  case. 
The  statement  of  it  is  adopted  as  to  matters  of  fact  in  the  demurrer.  The 
defendant  says,  I  promised  to  do  so  and  so.  The  plaintiff  demura  to  that 
statement,  and  that  is  the  matter  in  difference  between  the  parties.  It  is  said 
that  parol  evidence  cannot  be  received  if  the  Statute  requires  a  written  agree- 
ment The  Statute  does  require  a  written  agreement.  It  appears,  on  the 
record  as  stated  by  the  defendant  and  admitted  by  the  plaintiff,  that  there  was 
a  written  agreement  between  the  parties.  That  being  so,  there  was  no  con« 
sideration  stated  in  a  manner  sufficient  to  satisfy  the  Statute  of  Frauds,  and 
the  agreement  must  fall  to  the  ground. 

LiTTLEDALE,  J. — All  that  is  stated  in  these  pleadings,  is  stated  in  those  of 
Saundere  v.  Wakefield.  But  then  it  is  said  there  is  no  statement,  that  there 
was  no  other  agreement  than  the  one  mentk)ned  in  the  pleadings.  That 
statement  is  not  necessary  here,  as  the  description  of  the  agreement  given  in 
the  pleadings  on  the  one  side,  is  adopted  in  those  on  the  other.  It  is  said  that 
there  is  a  new  consideration.  That  does  not  appear  on  the  pleadings  as  they 
now  stand,  for  it  is  stated  that  the  5/.  are  due  from  Moore,  so  that  the  promise 
appears  to  be  in  respect  of  an  old  debt,  and  is  therefore  within  the  Statute  of 
Frauds.  Then  the  promise  and  the  consideration  must  be  in  writing.  It 
would  appear,  at  first,  that  there  was  a  new  consideration,  but  the  defendant 
in  the  beginning  of  his  plea,  says,  that  it  was  a  special  promise  to  answer  for 
the  debt  of  another,  and  he  then  states  it :  he  says,  that  **  it  was  and  is  con- 
tained in  a  certain  memorandum  in  writing,  which  was  and  is  as  follows,  that 
is  to  say."  That  would  have  been  sufficient  if  he  had  stopped  there,  but  he 
then  goes  on  to  set  out  the  agreement,  so  that  he  must  be  bound  by  it    The 
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plaintiff,  by  demurring,  admits  that  the  agreement  "  was  and  is  aa  loHows,^  as 
stated  in  the  plea.  That  identtHes  the  agreement  Now,  it  appears  to  me, 
jAat  the  agreement,  as  stated  in  the  plea,  does  requure  a  memorandum  in 
writing,  and  a  consideration  to  be  stated  within  the  terms  of  the  Statute,  and 
that  no  consideration  is  sufficiently  stated  here.  The  plea  is  a  suffiokut 
answer  to  the  declaration. 

.  ^WiixuMB^  J.— »I  am  of  the  same  opinion.  This  case  is  similar  to  that  of 
SavnderM  v.  Wakefield.  It  is  an  undertaking  within  the  Statute  of  Frauds,  and 
the  undertaking  set  out  in  the  plea,  is  like  that  in  the  replication  in  Saunders 
V.  IVak^eld,  with  the  addition  of  some  other  matter,  without  which  the  plea 
would  have  been  clearly  good,  and  the  ailditional  matter  does  not  vitiate  it. 
Saunders  v.  Wakefield  di^>oses  of  the  question. 

Judgment  ibr  defendant 
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Watson  v.  Waltham  and  others. 

^RESPASS  for  breaking  and  entering  the  plaintiff's  dwelling-house,  mill, 
and  premises,  situate  in  the  parish  of  Cottingham,  in  the  county  of  York, 
The  third  Plea  stated,  that  the  premises  in  the  dedaration  mentioned,  were, 
and  from  time  immemorial  had  been,  a  customary  tenement  of  the  manor  of 
Skidley,  and  demisable  by  copy  of  court^roll :  that  before  the  commencement 
of  the  suit,  to  wit^  on  the  2d  Ma^,  1829,  the  plaintiff  was  seised  thereof  in 
his  demesne  as  6[  fee,  at  the  will  of  the  lord  of  the  manor;  and  being  bo 
seitied,  the  plaintiff,  out  of  the  Court  of  the  Lord  of  the  Manor,  did  duly 
surrender  into  his  hands,  according  to  the  custom  of  the  manor,  the  said 
premises,  to  the  use  of  Timnas  Owsi  Atkinson,  his  heirs  and  assigns, 
actording  to  the  custom  of  the  manor,  for  ever,  upon  the  trusts,  and  to  and 
for  the  intents  and  purposes  expressed  and  declared  of  and  concerning  the 
same,  for  securing  the  payment  to.  the  defendant  Waltkam,  of  200/.,  and 
interest,  at.5.per  cent,  per  annum,  in  and  by  an  indenture  of  tJhe  same  date, 
made  between  the  plaintiff  of  the  first  part;  the  defendant  Waltham,  of  the 
second  part;  and  the  said  Thomas  (host  Atkinson,  of  the  third  part;  that  by 
this  indenture,  in  consideration  of  200/.  paid  to  the  phiintiff  by  defendant 
Waltham,  and  of  ten  shillings  paid  by  Thomas  Owsi  Atkinson,  the  plaintiff 
directed  that  the  said  Thomas  Owst  Atkinson,  his  heirs  and  assigns,  should 
stand  and  be  seised  of  and  interested  in  the  said  premises  upen  the  foUowing, 
amongst  other  trusts,  vis,  that  in  case  the  plaintiff  or  his  heirs,  4^.  shoidd  on 
the  2d  of  November  then  next,  pay  to  the  defendant  fF^/rAom,  bis  ezecutore, 
&c.  200/.  with  interest  at  5  per  cent,  per  annum,  then  upon  trust  to 
resurrender,  and  reassure  to  the  uae  of  the  said  plaintiff,  his  heirs,  ^. ;  but 
in  case  default  should  be  made  in  payment  of  tliM&  principal  sum  of  200/.  and 
interest,  or  any  part  of  the  same,  contrary  to  the  true  intent  and  meaning  <^ 
the  said  indenture,  then  upon  trust,  that  the  said  Tkomas  Qwst  Atkinson, 
his  heirs  and  assigns,  should  at  any  time  or  times  tbereafter,  when  the  said 
defendant  Wakkam  should  think  proper,  sell  and  dispose  of  the  premises, 
and  ^ould  surrender  and  assure  the  same  when  sold  to  the  purchaser: 
Covenant  that  the  said  premises  should  remain  and  cc^tinue,  and  be  to 
the  use  of  the  said  Thomas  Chest  Atkineon,  his  heirs  and  assigns,  but 
premises. 
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neverthd^s  upon  and  for  the  several  trusts,  intents,  and  purposes,  therein-    JRi^B^ 

before  eiqpressiMl  of  and  conoenmig  the  same,  and  shoulld  and  might  be 

«coordingly,  peaeeably  and  quietly  held  and  enjoyed;  and  ^tie rents,  issues, 

and  profits  thereof,  received  and  retmed  aooordingly,  without  any  let,  suit,  or 

famdranoe.    The  plea  then  averred,  ^t  ^ne  plaintiff  had  ^  paid  the  ^um  ef 

fiOO/.  or  any  part  thereof;  and  the  same  sfHl  remained  wholly  due  and  unpaid. 

Wherefore  the  defendants,  at  the  said  time,  when,  Ac.,  in  the  dedaration 

mentioned,  as  the  servants,  and  by  the  command  of  the  said  T%ma§  Ow§i 

Atkimmiy  under  and  by  virtue  df  the  «aid  indenture,  broke  and  entered  the 

said  premises  in  the  dedaration  mentioned,  the  outer  doors  being  open, 

which  are  the  trespasses  complained  of.    The  plaintiff  demurred  generaDy 

to  the  plea,  on  the  ground  that  it  -ffid  not  vppoiT  on  the  plea,  that 

Thonuu  Owit  MtktHMon  was  'ever  admitted  by  the  lord  of  the  manor  as 

tenant  of  the  premises,  or  that  the  lord  of  the  manor  ever  granted  any 

seisin  thereof  to  Thomas  Ow9i  AtkmMon,  to  hold  unto  him,  his  heirs  and 

assigns  for  ever,  at  the  will  of  the  lord,  according  to  the  custom  of  the 

manor;  and  that  it  did  not  appear  on  the  plea,  fliat  the  plaintiff  ever 

dielivered  to  ThrnnM  OwH  AMnson  tbe  possession  of  the  premises,  or  that 

liie  plaintiff  was  ever  dispossessed  thereof,  or  of  his  legal  estate  and  interest 

therein,  and  right  to  the  possession,  and  to  withhold  the  same.    That  it  did 

not  appear,  that  TkamuM  Ow9t  Atkinson  had  any  possession,  right,  or  legal 

interest  in  the  plremises,  to  justify  the  defondants'  entry  and  trespass  then^. 

That  (^  plea  Was  a  bad  and  inforaial  plea  of  leave  and  licence ;  and  also, 

that  i^  did  not  appear  with  sufficient  certainty  that  the  2001.  was  due  from 

the  plaintt^  to  the  defendant  Waltkam,  at  the  time  when,  Ac. 

KnowieSf  in  support  df  the  demurrer.— -The  plea  is  no  answer  to  the 
declaration :  it  does  not  fitate,  ifadt  nomas  Ourst  Aikmson,  the  surrenderee, 
was  ever  admitted ;  and,  by  the  surrender  alone,  no  estate  passed  to  him.  All 
Hhe  cases  on  Hiis  subject  are  coUeeted  in  Rex  v.  Lady  Mikhnay  (a),  in 
which  it  was  held,  that  a  surrenderor,  by  way  of  mortgage,  b^ore  the  admit- 
tance of  the  surrenderee,  was  still  tenant  for  the  purpose  of  forfeiture,  and 
his  Surrenderee  was  not  entitled  to  be  admitted.  In  Berry  v.  Green  (&), 
the  Court  held,  that  a  man  could  not  enter  without  admittance,  for  after  the 
surrender,  and  before  admittance,  he  who  made  the  surrender  continued  in 
possession.  The  meanings  of  which  is,  that  he  may  have  trespass  against  any 
other  person,  as  wefll  against  the  surrenderee  as  against  others.  The  deed 
dedaring  the  uses  makes  no  difference,  for  if  no  interest  passed  without 
admission,  that  iroidd  be  of  itself  no  -answer ;  the  deed  being  but  a  part  of 
the  surrender.  ^  Afthough  it  will  not  be  contended  that  il//b'n«ofi  took  the 
legal  estate,  it  will  be  said,  thsit  the  deed  amoiuited  in  law  to  a  licence  to 
enter,  'nie  words  are  ^lese,  '^  and-  the  plamtiff  does  hereby  expressly  agree, 
that  J%mnas  OwH  Atkinson,  his  heirs  and  assigns,  shall  stand  and  be  seised 
of  the  esthte  in  the  said  mill  and  premises,  upon  the  trusts  mentioned.^ 
This  cleariy  gave  Atkinson  no  greater  estate  theh  the  surrenderor  had;  the 
covenant  goes  oil  in  these  woi^,  **  and  the  plahitiff  does  hereby  further  covenant 
and  agree,  that  sfB  the  premises  shiJl  remain,  contiirae,  and  be  to  the  use  of 
the  said  Thtnnatf  Owst  Atkinson,"^  and  then  he  covenants  for  quiet  enjoyment. 

la).»  Bmtb.  &  Adol.  254.  (6)rCro.  EUlx  849. 
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On  this  latter  oovenant  the  defendants  mainly  rely.    This  amounts  merely  to 
a  licence,  which  does  not  entitle  the  surrenderee  to  enter  upon  the  copyhold ;  if 
he  could,   admittance  would  be  useless,  because  every  surrender  indicates 
a  power  to  enter,  and  a  surrenderee  cannot  enter  before  admission. — [Lord 
Dennum,  C.  J. — ^Admission  is  not  necessary  to  oxifer  the  right  of  possession, 
suppose  the  surrenderee,  before  admission,  were  to  make  a  lease.]— Uncier  the 
language  of  this  covenant,  a  lessee  of  the  surrenderee  would  not  be  entitled 
to  enter :  this  is  a  mere  contract  for  the  quiet  enjoyment  which  might  ^ve  a 
right  of  action,  but  nothing  more,  to  Atkintan.    If  the  deed  is  to  be  taken  to 
be  a  licence,  or  a  power  coupled  with  an  interest,  it  becomes  very  important  to 
see  whether  the  power  has  been  strictly  pursued.    If  Atkinson  had  a  power 
to  enter  for  one  purpose,  and  he  altered  for  another,  that  entry  is  not  good. 
The   plaintiff  has  done    nothing  more  than  break  a  covenant,  and    the 
defendants  cannot  set  up  that  as  a  justification  for  doing  what  the  law 
does  not  entitle  them  to  do.    If  the  entry  was  under  the  alleged  power,  it 
should  have  appeared  upon  the  face  of  the  plea.    Clearly  the  plaintiff  did  not 
intend  to  authorize  any  entry  until  admittance :  for  the  words  of  the  trusts  are, 
"  that  in  case  the  plaintiff  shall  pay  the  sum  of  200/.,  then,  upon  trust, 
to  reiurrender  and  r€€U9ur€  the  said  premises  to  the  plaintiff,''  and  there 
could  be  no  resurrender  or  reassurance  without  admittance.    The  trusts  then 
go  on,  "  but  if  default  shall  be  made  in  the  payment  of  the  said  sum  of  200/., 
then,  upon  trust,  that  the  said  nomas  (host  Atkinson,  his  heirs  or  assigns, 
shall,  at  any  time  thereafter,  when  the  said  defendant  WaUham,  his  heirs  or 
assigns,  shall  think  proper,  sell  and  dispose  of  the  said  premises  by  public 
auction  or  by  private  contract,  and  surrender  the  same;''  this  shews,  that 
there  was  the  same  contemplation  of  an  admittance  running  throughout  the 
deed.     The  plea  alleges  an  entry  by  the  defendants  on  behalf  of  Atkinson, 
as  upon  the  nonpayment  of  the  money ;  but  it  does  not  state  any  request  to 
do  so  on  the  part  of  the  defendant  WaUham,  which  is  a  condition  precedent : 
nor  does  it  expressly  allege  that  the  entry  was  for  the  purpose  of  sale,  which 
is  the  only  puipose  for  which  it  is  given  by  the  deed. 

Cresswsll,  in  support  of  the  plea. — The  plea  is  a  sufficient  answer  to  the 
action.  It  is  said  there  was  no  legal  estate  vested  in  Atkinson  until  ad- 
mittance ;  but  the  existence  of  a  l^al  estate  in  him  was  not  necessary,  for 
the  justification  of  the  entry  depends  entirely  upon  the  covenant  for  the  quiet 
enjoyment  of  Atkinson,  if  the  plaintiff  did  not  pay  the  money  secured ;  and 
the  nonpayment  of  it  is  distinctly  alleged  in  the  plea.  The  case  of  Berry  v. 
Oreen  only  decides,  that  the  surrenderee  would  be  a  trespasser  if  he  entered 
before  admittance,  without  a  sufficient  justification,  which  there  is  in  this 
case.  The  plea  does  not  depend  upon  estate,  but  on  the  power. — [Lord 
Dennum,  C.  J. — You  must  bring  yourself  within  the  power.] — [Littledale,  J. — 
There  is  no  power  of  entry  here  reserved.] — ^Here  is  no  special  demurrer,  and 
no  expitess  power  of  entry  was  necessary,  for  the  plea  states  sufficient  to  bring 
the  case  under  the  deed  on  which  the  justification  rests.  The  trusts  in  tlie 
deed  amount  to  something  more  than  leave  and  licence,  and  give  a  right  to 
take  the  rents  and  profits  for  the  benefit  of  the  cestui  que  trust ;  but  it 
would  not  have  been  pn^r  to  have  pleaded  leave  and  licence,  for  that  would 
be  only  an  excuse  for  the  trespass :  and  here  the  parties  mean  to  say  they 
have  a  valid  justification  for  what  they  have  done. — [Little€Ude^  J.^p^uppose 
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you  had  alleged  tliai  you  entered  for  the  purpose  of  selling,  eould  they    Xm^^«*. 
have  alleged  that  you  entered  for  any  other  purpose?] — ^To  avoid  circuity  of 
action  that  would  not  be  tolerated.    That  principle  was  recognized  in  Dean 
V.  Newhali(e),  and  in  Mr.  Serjt.  Williams'*  note  to  Turner  r.  Daviee(d), 
The  Coiu*t  will  adopt  tha^  course  in  the  present  instance. 

Knowlee,  in  reply. — ^The  question  now  is,  whether  it  is  sufiicienUy 
averred  in  the  plea,  that  the  defendant  entered  for  the  purposes  of  the 
deed,  and  under  the  authority  therein  contained,  for  that  is  the  only  entiy 
which  is  authorized  in  this  case.  The  covenant  for  quiet  enjoyment  reoogw 
nizes  the  trusts  of  the  deed ;  it  is  therefore  subject  to  those  trusts. — [Lord 
Denman,  C.  J. — ^The  trust  is  to  secure  the  repayment  of  the  money,  and  if  it 
is  not  repaid  to  sell] — ^The  operation  of  the  deed,  if  the  200/L  is  not  repaid, 
is  to  sell  the  property;  but  Atkinson  is  not  authorized  to  enter  upon  the 
estate  until  the  conthigency  of  nonpajrment  arises ;  but  by  the  plea  it  does 
not  appear  that  the  contingency  has  ever  arisen. — [Lord  Denman,  C.  J. — 
There  is  nothing  to  give  a  power  of  entry  except  in  case  of  nonpayment.] — 
The  plea  no  where  says,  that  Atkinson  ever  was  pot  in  possession.  The 
only  power  to  do  any  act  is  in  the  former  part  of  the  deed,  and  the  power 
there  given  to  him  has  not  been  strictly  pursued.  No  question  in  this  case 
arises  upon  the  subject  of  circuity  of  action,  relied  on  by  the  other  side. 

Lord  Deniian,  C.  J. — ^This  is  an  action  of  trespass  for  entering  certain  pre- 
mises: the  defendants,  in  their  plea,  justify  the  entry,  as  servants  of 
Atkinson,  who  it  is  alleged  is  a  trustee,  and  as  such  had  a  substantial  right 
to  enter  under  the  operation  of  a  deed.  Now  the  facts  are,  that  Atkinson  is 
a  trustee  under  a  mortgage  of  the  premises,  and  if  the  money  was  not  paid  at 
the  day  prescribed,  he  had  power  to  sell ;  but  by  the  terms  of  the  deed,  he 
was  only  authorized  to  sell  if  the  defendant  Waltkam  thought  proper  to 
request  it.  Now,  it  does  not  appear  that  defendant  Waltkam  has  ever 
thought  proper  to  sell,  or  given  a  request  to  do  so.  The  power  to  sell  has 
therefore  never  been  called  into  operation.  Atkinson  is  to  enjoy  the  premises 
quietly,  but  it  is  only  in  accordance  with  the  trusts  of  the  deed,  and  it  does 
not  appear  that  he  entered  on  the  premises  for  the  purpose  of  availing  him- 
self of  his  rights  under  the  deed.  The  power  to  sell  does  not  necessarily 
imply  a  right  to  enter :  a  purchaser  might  not  have  been  found.  Judgment 
must  be  given  for  the  plaintiC 

LiTTLKDALE,  J. — ^It  appears  on  the  plea  that  Atkinson  never  was  admitted 
to  the  premises  in  question.  It  is  said,  on  the  part  of  the  defendants,  that 
there  is  a  power  of  entry  generally ;  and  if  it  had  not  been  for  the  subse- 
quent qualification  in  the  deed,  they  would  have  had  such  a  right.  It  appears 
by  the  statement  in  the  plea,  that  the  defendant  Waltkam  was  the  lender  of 
the  money,  and  Atkinson  a  trustee,  for  the  purpose  of  selling  and  disposing 
of  the  premises  whenever  the  defendant  Waltkam  thought  proper  to  direct 
the  sale ;  but  there  is  no  allegation  that  he  ever  gave  such  direction.  All 
the  preceding  part  of  the  deed  is  governed  by  the  qualification,  which  overrides 
the  former  part  of  the  deed.  It  seems  to  me,  therefore,  that  judgment  must 
be  for  the  plaintiff  on  this  state  of  pleading. 

(c)  8  Term  Rep.  168.  (<l)  2  Wms.  Sannd.  U9. 
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JOi^s  B^kA        Wnuuma,  J. — ^I  mq  of  the  iame  opinion.    It  is  obtenrable  that  there  is  no 
^U^^ff      power  of  eotiy  directly  set  out  in  the  plea. 

Judgment  ibr  plaintiff. 


Waumak. 


PeSB  r.   HUMPURBY. 


The  owner  of 
chaUeb  ttolen, 
who  proMcutee 
the  thief  to  coD- 
victioD,  mBj 
recover  their 
T«lue  in  trofer 
from  apenon 
who  purchased 
them  from  the 
thiefhyateiiil 
JIde  tale,  but 
not  in  market 
orert,  and  told 
them  again  in 
market  overt 
before  the  con- 
rictioo,  notice 
of  the  felony 
haTing  been 
ffiT^n  whilst 
we  J  were  in 
hit  poMewion. 


^BOVER  for  three  oxen  and  a  heifer.    Plea,  the  gei»ml  issue.     At  the 
trial  at  the  summer  assises  for  NorthamiOon^  1834,  a  verdict  was  taken 
Ibr  the  plaintiff  by  consent,  subject  to  the  opinion  of  the  Court  on  the 
following  case :  On  the  24th  A^gust^  183%  three  oxen  and  one  heifer,  the 
property  of  plaintiff,  were  by  his  direction  delivered  to  one  SUphen  Raw^d- 
ihwaUe,  then  a  servant  employed  by  him,  to  drive  from  A^hby,  SL  Lexers,  to 
NarihampUm  market.    RowndihwaiU  drove  away  the  cattle  finom  AMby^  but 
instead  of  taking  them  to  Nartkampton^  he  sold  the  three  oxen   to  the 
defendant  on  the  high  road  (but  not  in  market  overt),  the  same  day,  for  iht 
sum  of  28/.  lOt.,  which  he  received,  and  absconded  with  the  money.     The 
purchaee  was  made  on  the  part  of  the  defendant  band  Jidi.    The  heifer  was 
not  sold  to  the  defendant,  but  was  left  by  Rtnmdtkwaiit^  together  with  the 
three  oxen,  in  the  possession  of  the  defendant,  under  a  contract  of  agistment, 
after  a  refusal  oa  the  part  of  RaundtkwaiU,  to  sell  the  same  to  the  defendant 
for  the  siun  ai  7/.    Raundihwadle  was  afterwards  apprehended  and  pro* 
secuted  by  the  plaintiff,  for  feloniously  stealing  these  cattle,  and  was  duly 
convicted  of  felony  on  the  prosecution  of  the  plaintiff  at  the  Summer  Assises, 
held  at  Nortkamptm,  in  /u/jf,  1833,  and  was  for  such  offence  transported  for 
life.   The  oxen  remained  in  the  defendant's  possession  till  the  26th  Nopember, 
1882,  and  the  heifer  till  the  6th  Febmary,  1833,  on  whidi  days  respectively, 
the  defendant  sold  and  disposed  of  them  in  market  overt,  the  oxen  for 
80/.  lOt.,  and  the  heifer  for  10/.  15«.,  and  received  and  appropriated  to  his 
own  use  Uie  price  of  each  respectively.    On  the  26th  A%igtui,  1832,  the 
plaintiff  discovered  that  the  sakl  cattle  were  in  the  posaession  of  the  de- 
fendant, and  on  the  same  day  he  (the  plaintiff)  went  to  the  defendant's 
house,  and  gave  the  defendant  personally,  notice  that  the  said  three  oxen 
and  the  heifer  bek>nged  to  him  (the  plaintiff),  and  had  been  feloniously 
stolen  from  him  by  the  said  Rmmdtkwaiity  as  above  mentioned,  and  the 
plaintiff  at  the  same  time  demanded  the  possession  of  the  said  cattle,  but 
the  defendant  refused  to  give  them  up.    If  the  Court  shall  be  of  opinion 
that  the  plabtiff  is  entitled  to  a  verdict  for  the  value  of  the  oxen  and  heifer, 
then  the  verdict  is  to  stand  for  the  plaintiff,  with  40/.  damages.    If  for  the 
value  of  the  heifer  only,  then  the  verdict  for  the  plaintiff  to  stand  with 
10/.  16#.  damages ;  otherwise,  a  nonsuit  to  be  entered. 

N.  R.  Clarke,  for  the  plaintiff. — ^The  questions  in  ^his  case  are:  \st 
Whether  the  plaintiff  can  maintain  an  action  of  trover  for  a  conversion  in 
the  interval  between  the  time  when  the  property  was  stolen  from  the 
plaintil^  and  the  time  when  the  thief  was  convicted;  and,  2d]y,  Whether  be 
can  do  so,  the  property  having  been  purchased  bam  fide  by  the  defendant, 
from  the  felon*  though  not  in  market  overt,  and  having  been  sold  by  the 
.defendant  in  market  overt  before  the  conviction  of  the  felon.  The  other  side 
will,  probably,  rely  upon  the  case  of  Horwaad  v.  Smith  (a),  where  it  ww 

(a)  8  Term  Rep.  750. 
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held  that  the  owner  of  goods  stolen,  who  has  proiMscnted  the  ^km  to  con-  JDNjVBw**. 
viction,  cannot  recoTer  the  TaJue  of  them  in  trover,  from  a  person  who  yvbm, 
puivhased  them  in  market  overt,  and  sold  them  again  before  the  convktion, 
notwithstanding  the  owner  gave  him  notice  of  the  robbery  whilst  they  were 
in  his  possession.  In  that  case  there  had  been  a  purchase  m  market  overt, 
which  makes  a  material  distinctkm ;  and  BuUer,  Justice,  says,  that  the  reason 
trover  was  not  maintainable  was,  because  the  {daintiff  had  no  property  m  the 
chattels  whilst  they  wete  in  the  defendant's  possession,  since  hit  right  did 
iiot  accrue  until  after  the  convictron,  and  before  that  time,  the  property  had 
.  been  altered  by  the  sale  in  market  overt ;  so  that  it  could  not  be  %M  that  the 
defendant  converted  the  property  to  his  use,  when  he  had  parted  with  them 
before  the  time  when  the  property  was  revested  in  the  plaintiff.  In  the 
present  case,  the  property  ftever  was  divested,  so  that  the  reasons  for  the  judg- 
ment do  not  apply.  The  law  says,  that  if  the  purdiase  be  in  market  overt, 
the  title  of  the  vendor  cannot  be  disputed ;  but  if  the  pwchase  be  by  way 
of  private  bargain,  there  is  no  such  protection  to  the  purchaser,  and  he  can 
only  take  such  a  title  as  his  vendor  has.  In  Parker  v.  Patrick  (b),  it  was 
determined,  that  if  goods  be  obtained  by  fraud,  and  pawned,  without  notice, 
and  the  owner  prosecute  the  offender  to  convktkm,  and  get  possession  of  his 
goods,  the  pawnee  may  maintain  trover  for  them,  the  Court  saying  that  the 
case  was  distinguishable  from  that  of  felony,  where,  by  positivie  Statute  (c),  the 
owner,  in  case  he  prosecutes  the  oflender  to  conviction,  is  entitled  to  restitu- 
tion. The  propositicm  that  where  there  has  been  no  sale  in  aonricet  overt,  no 
property  can  pass,  is  reoogniied  through  all  the  cases. 

AmM,  eanirdf-^-'The  case  of  ff&rwood  ▼.  Smith,  is  an  authority  for  the 
defendant.  The  real  question  is,  whether  the  action  of  trover  is  maintainable 
for  an  act  of  conversion  which  occurred  before  the  littainder.  The  judgments 
given  in  that  case  by  Lord  Kenyan,  and  Aehiuret,  J.,  dearly  shew  that  it  is 
necessary  that  the  defendant  should  have  been  in  possession  of  the  cattle  at 
the  period  when  the  attainder  happened  ;  there  is  nothing  said  throughout  the 
judgments  of  the  G>urt  as  to  maiket  overt ;  ind^  it  is  distinctly  said  that, 
durfaig  the  interval  between  the  felony  and  the  conviction,  the  property 
remains  in  dubio,  liable  to  be  defeated  by  the  attainder.— [Lord  Denmem, 
C.  J. — Can  it  be  said  to  be  tia  dubio  at  all?  that  must  be  a  mistake,  or  the 
consequence  of  the  judgment  having  been  deliva^  hastily.] — ^In  €rim9on  y, 
WoodfuU{d),  which  was  trover  for  a  mare ;  it  was  shewn  that  the  mare  was 
the  phuntiff  *s  property,  but  it  appeared  that  he  had  good  reason  to  suppose 
that  she  had  been  stolen  by  a  person  who  sold  her  to  the  defendant,  and  that 
he  had  taken  steps  to  get  back  his  property,  but  had  done  nothing  towards 
bringing  the  thief  to  justice ;  Beet,  C.  J.,  refused  to  allow  the  case  to  go  to 
the  jury,  and  nonsuited  the  plaintiff  Lord  Hale{e)  lliys  it  down,  that  the  bmia 
fide  sale  of  goods  in  maiket  overt  does  not  operate  against  the  party  robbed. 
Upon  an  appeal  of  robbery,  if  any  of  the  goods  were  Emitted,  they  were  con- 
fiscated to  the  king  (/).  In  Parker  v.  Patrick,  it  was  held  that  property 
obtained  by  fraud,  did  not  pass,  any  more  than  by  felohy.  On  these  grounds 
the  plaintiff  cannot  maintain  trover  after  conviction,  where  the  possession  of 

(b)  5  Term  Rep.  176.  (e)  1  PI.  544. 

{c^  21  Hen.  8.  c.  U.  (/)  8  Hawk.  Pleas  of  the  Crown,  791, 

id)  8  Car.  &  Payne,  41  c.  8. 
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Kii^s  Btfiek    the  property  had  passed  away  froni  the  defendant  previous  to  the  donTiction. 
^^       The  actkm  should,  if  at  all,  have  been  brought  against  the  possessor  o€  the 
9.  cattle  at  the  time  of  the  attainder. 

HUMPHaST. 

N.  R,  darke,  in  reply. — ^The  purchase,  if  it  had  been  in  market  overt, 
would  have  given  a  right  of  property  to  the  defendant ;  but  here  he  obtained 
the  cattle  by  private  bargain  only.  The  Statute  says,  that  if  the  loser  of 
stolen  chattels  prosecute  the  thief  to  conviction,  he  shall  have  restitution  : 
that  must  mean  a  restitution  of  the  things  themselves,  if  in  the  possession 
of  the  party  at  the  time,  or  the  value  of  them,  if  he  has  parted  with  or  dis- 
posed of  them.  Previous  to  conviction,  the  right  of  property  would  be  in 
duhio.  With  respect  to  the  heifer  nothing  has  been  said  by  the  other  side; 
it  is  clear,  therefore,  at  all  events,  that  the  verdict  must  be  entered  lor  the 
plaintiff,  for  10/.  15#.,  the  value  of  the  heifer. 

Lord  Denman,  C.  J.^ — There  was  a  case  in  the  Court  of  Common  Pieas,  not 
long  ago,  arising  out  of  the  felonious  transfer  of  funds  in  the  Bank  of  Sng- 
land,  in  which  it  was  held  that  no  property  passed,  but  that  the  loser  could 
not  recover  unless  he  prosecuted  the  thief  to  conviction.    In  this  case  the 
property  in  the  cattle  never  was  divested  out  of  the  true  owner;  he  had 
prosecuted  the  thief  to  conviction,  and  had  done  all  that  was  required  of  hiro 
to  do  by  law.    A  difficulty  arises  upon  the  use,  by  Lord  Kenyon,  of  the 
expression,  that  the  property  is  m  duHo,  between  the  time  of  the  felony 
committed  and  the  conviction.   The  sale  in  market  overt  gives  a  prima  facie 
right  of  property.     The  case  of  Parker  v.  Patrick  is  not  a  correct  view  of 
the  law,  as  applicable  to  this  case:  to  make  that  decision  an  authority,  it 
must  be  assumed   that  the  principle  applicable  to  cases  of  fraud  must 
attach  to  cases  of  fblony ;  but  this  is  a  case  of  felony,  and  is,  therefore,  not  to 
be  governed  by  that  decision.     We,  therefore,  think  that  the  plaintiff  is 
entitled  to  recover. 

LrrTLBDALB,  J. — ^1  am  of  the  same  opinion.  There  has  been  a  conviction 
of  the  thief  by  a  Court  of  competent  jurisdiction ;  as  the  defendant  did  not 
purchase  in  market  overt,  he  acquired  no  property  whatever  in  the  cattle ; 
that  remained  in  the  plaintiff,  and  therefore  the  defendant's  subsequent  sale 
of  them  amounted  to  an  act  of  conversion. 

WaLiAMS,  J.*— There  appears  to  me  to  be  no  difficulty  in  this  case, 
Norwood  V.  Smith  merely  laid  down  that  a  party,  by  purchasing  in  market 
overt,  acquired  a  property  in  the  chattels  stolen.  In  the  present  case,  how- 
ever, the  purchase  was  in  private,  and  no  property  passed  to  the  defendant, 
in  point  of  law.  If  that  be  so,  then  the  property  never  was  divested  out  of 
the  plaintiff,  and  he  is  entitled  to  maintain  this  action  for  the  full  amount 
sought  to  be  recovered. 

Verdict  to  stand  for  plaintiff,  40/.  damages,  being  to  the  full  amount 
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A  SSUMPSIT  by  the  purchaser  against  the  vendor  for  the  amount  of  deposit  J.  A  •tgnatnro 

paid  on  the  sale  of  a  moiety  of  an  estate  sold  by  Mr.  Mtlu,  at  the  tioneer's  clerk, 

Auctimk  Mart,  and  for  the  expenses  of  investigating  the  title,  the  purchase  jj ^JtoSf  nw^ 

having  gone  off  on  defect  of  tide.    The  declaration  contained  a  special  count  W  to  a  contract 

on  the  conditions  of  sale,  and  was  adapted  to  recover  the  amount  of  the  poLny^  which 

deposit  paid,  the  moiety  of  auction  duty,  interest,  and  expenses  of  investi-  u  signed  bv  the 

gating  the  title,  which  was  found  not  to  correspond  with  the  interest  proposed  U  not  a  ti^"^' 

for  sale.    It  contained  also  counts  for  money  lent,  money  paid,  and  money  cient  signing  of 

,,  "  1  an  agreement  or 

had  and  received,  for  mterest,  and  on  an  account  stated.  memorandum 

The  defendant  pleaded  the  general  issue ;   and  at  the  trial  before  Lord  by'lm*agen?of 

Dmnum,  C.  J.,  at  the  London  Sittings  after  Hilary  Term,  1834,  a  verdict  tbeiellerto 

was  found  for  the  plaintiff  for  85/.  16#.  8c/.,  being  the  amount  of  the  deposit,  tute'of  Fntuda.' 

and  the  moiety  of  the  auction  duty,  on  the  count  for  money  had  and  received;  2.  Qh.  whether 

and  for  the  defendant  on  the  special  count,  subject  to  the  opinion  of  the  ^I^^tuffictent, 

Court,  on  an  application  to  be  made  to  increase  the  verdict  for  the  plaintiff  by  •^®°  *^  w/**" 

adding  the  amount  of  the  expenses,  30/.  11«.  2^/.,  and  interest,  6/.  19#.  8</.  shewn  upon  the 

A  motion  was  afterwards  made,  upon  which  the  Court  granted  a  rule  to  shew  |]JJ*ci*J,|['tJlj* 

cause  why  the  damages  given  on  the  verdict  obtained  in  the  cause  should  knowledge  of 

not  be  increased  by  the  addition  of  the  sum  of  30/.  lit.  2d.,  for  the  plaintirs  s**^^L 

costs,  or  such  other  sum  as  the  Master,  on  taxation,  should  find  to  be  due,  of  deposit  mo- 

and  by  the  further  sum  of  6/.  19#.  8rf.  for  interest,  and  that  in  the  mean  Swe^rt'ctefT 

time  proceedings  should  be- stayed,  with  leave  to  the  parties  to  state  a  case  for  ^^^^^  v**  P^^ 

the  opinion  of  the  Court,  on  the  points  in  question.     A  case  was  stated  to  the  seller,  and  a 

following  eflbct:  The  defendant  was  mortgagee  of  the  property,  the  property  l««er  from  the 

was  stated  in  the  printed  particulars  and  conditions  of  sale,  to  be  sold  by  auction  seller  admitting 

by  Mr.  M7/r,  by  direction  of  the  mortgagee,  in  lots:  it  was  also  said  that  Suld"bimlde, 

descriptive  particulars  might  be  had  of  Messrs.  R,  and  M,  Browne,  solicitors,  ^d  oifering  to 

Argyle^laee,  Regeni-^treet,  at  the  Marty  and  at  Mr.  Millie  office,  St  Mil-  jSIS^SNnd 

drette-courtf  Poultry ;  and  subject  to  certain  conditions  of  sale,  and  amongst  1^7  ^^  9^.8«b 

others,  the  following,  besides  the  usual  ones:  **  That  the  highest  bidder  was  to  the'title.^So  n^ 

be  the  purchaser,  and  that  a  moiety  of  the  auction  duty  was  to  be  paid  by  the  ^«^^  ^r 

purchaser.    That  every  purchaser  should  inunediately  pay  down  a  deposit  in  sn  imperfeet 

the  proportion  of  20/.  for  every  100/.  of  his  or  her  purchase  money  into  the  ^^?^i!^rty 

hands  of  the  auctioneer,  and  sign  an  agreement  for  payment  of  the  remainder  ^r  «tt<^ion, 

to  the  vendors,  on  or  before  the  29th  of  September  next,  at  which  time  the  signedTj  the^ 

purchases  should  be  completed."  purchaser  and 

««  . »  •     •  1  -i-  •  .1  ,      .  .      .  ^^  auctioneer's 

The  said  particulars  and  conditions  were  indorsed  with  the  name  of  the  clerk  in  the 

auctioneer,  thus :  **  Millet  auctioneer  and  estate  agent,  St,  Mildred  e-court,  ^itnces^o^as 

Poultry.""  to  satisfy  the 

The  plaintiff  at  the  said  sale  was  the  highest  bidder  for,  and  declared  the  Frauds  ^for 

purchaser  of,  lot  2,  described  as  the  undivided  moiety  of  a  freehold  estate,  ^^  nceipt  of 

comprising  a  dwelling-house,  situate  No  58,  on  the  south  side  of  Chdewell-  transaction 

etreet,  for  the  sum  of  400/.    The  pkintiff  paid  the  deposit  of  20/.  per  cent,  f^^poi^t? 

on  the  purchase-money,  and  a  moiety  of  the  auction  duty,  and  receipts  were  contract,  and  is 

given  for  the  same,  of  which  the  following  are  copies : —  ordhlL^^Lope 

of  the  clerk's 
duty;  and  the  letter^  not  containing  any  of  the  terms  of  the  contract,  cannot  he  connected  with 
what  had  heen  prenously  done,  without  resorting  to  parol  eridence» 
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^^     ,  Aueium  Marty  ^  AyguUy  1832. 

ReoeiTed  of  Mr.  Henrjf  G^$b9a,  Ml.,  in  part  p»yinent  of  deposit,  mud  half 
duty  OD  property  purchased  by  him  this  day  as  per  agreement 

For  Mr.  Milii, 

ie6  16  8 

ReceiTed  of  Mr.  Anry  G^Mi,  bi.  16#..M,  the  deposit  doe  on  tte  pur- 
<Aase  oTlot  2,  at  Mr.M^V  sale,  od  the  9Mi  i#ii^iM#,  at  ^t»  Aueimn  Mori. 

Fof^.MOh, 

Jo9eph  Newman^  the  person  who  signed  the  receipts  for  BiRlU,  the  auctioneer, 
was  his  managing  clerk,  and  had  due  authority  from  him  to  give  such 
receipts. 

The  plaintiff  also  signed  an  agreement,  which  was  printed,  and  written  on 
the  back  of  the  aforesaid  particulars  and  conditions  of  sale,  of  which  the 
following  is  a  copy : — 

Auction  Mart,  20  August,  1832. 

Lot  2.— I  hereby  acknowledge  that  1  have  this  day  become  the  purchaser 
of  the  property  mentioned  in  the  within  particular,  at  the  sum  of  400/.,  and 
have  paid  into  the  hands  of  Mr.  John  MtlU  the  sum  of  80/.,  as  deposit,  and 
in  part  payment  of  the  said  purchase-money,  and  also  the  sum  of  5/.  16#.  8^/., 
being  one  moiety  of  the  auctbn  duty ;  and  I  do  hereby  agree  to  pay  the 
vendors  the  remaining  sura  of  320/1,  on  the  29th  day  of  September  next,  and 
in  all  respects  to  fulfil  on  my  part  the  within  conditions  of  sale.  Witness 
my  hand,  this  29th  day  of  August,  1832. 

H.  GosbeU, 

Witness,  Joseph  Neu:man, 

Purchase-money      -----     iC400 
Deposit  ------  80 

Balance  ramaining  due     •        .        -        «     £320 

Joseph  Neuman,  who  witnessed  the  executbn  of  the  said  agpeen^nt  by 
the  plaintiff,  was  the  said  Joseph  Newtnan,  the  managing  clerk  to  the 
auctioneer. 

The  defendant  was  the  person  by  whose  authority  the  property  was  put 
up  to  sale,  and  was  the  intended  vendor  thereof,  and  the  sum  of  150/.  was 
paid  by  the  auctioneer  to  Messrs.  Browne,  as  his  attorneys,  as  part  of  the 
deposit  money. 

After  the  auction,  a  letter  was  written  by  the  said  Messrs.  Browne,  as 
the  attorneys  for  the  vendor,  to  the  attorney  for  the  plaintiff,  of  which  the 
following  is  a  copy : — 

<'  Archer  4*  Others  and  GosbeH 
Sir^We  had  better  admit  that  we  cannot  make  out  our  title  to  the 
property  as  freehold,  so  as  to  render  it  marketable,  and  if  therefore  your  dient 
will  not  take  it  as  it  appears  on  the  abstract,  the  better  way  ibr  him  will  be 
to  relinquish  his  purchase,  and  we  presume  we  must  pay  your  charges, 
which  we  trust  will  not  be  much,  and  you  can  then  return  us  our  abstract 
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"  We  wish  for  your  cKmt's  imniediate  determination,  as  we  mean  finally    Ki»^9  iffek. 
to  settle  this  long  standing  affiar.  GomLL 

*'  We  are,  Sir,  your  most  obedient  servants, 
<'  Argyle-plae^,  3d  July,  1833.''  *"  R. /^  M.  Browne.'^ 

No  sufficient  title  ever  was  made  to  the  plaintiff. 

The  plaintiff  therefore,  by  the  action,  claimed  agaiikst  the  defendant  the 
sum  of  85/.  16«.  8i/.,  the  amount  of  the  deposit  and  money  paid  as  half  the 
auctbn  duty,  and  6/.  19«.  9d.  for  interest;  and  the  further  sum  of 
soil  1  It.  24/.,  the  expenses  incurred  by  him  in  investigating  the  title  of  the 
vendor,  and  in  endeavouring  to  get  the  purdiase  completed 

The  right  of  the  plaintiff  to  recover  the  sum  of  85/.  16t.  %d.  on  the  count 
ibr  money  had  and  received,  was  not  disputed.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  plaintiff  was  or  was  not  entitled  to  recover  the  said 
sums  of  30/.  lit.  2dL  and  6/1  19t.  8</., mentioned  in  the  said  rule  of  Court,  or 
either  of  them,  and  how  the  verdict  was  to  be  entered  between  the  parties  in 
respect  of  the  two  last-mentioned  sums. 

The  AUometf-Oeneralf  for  the  plaintiff — ^It  is  clear  the  plaintiff  is  entitled 
to  recover  both  the  sum  laid  out  in  expenses,  and  the  sum  claimed  for  interest, 
if  this  18  a  sufficient  contnuJt  to  satisfy  the  Statute  of  Frauds  (a).  It  unques- 
tionably is  so,  unless  it  can  be  said,  that  as  there  is  only  a  signature  by  the 
auctioneer's  clerk,  there  is  no  signature  of  any  note  or  memorandum  by  the 
seller  to  satisfy  the  Statute.  Two  prc^sitions  may  be  laid  down.  1st  That 
a  signature  by  an  agent  is  sufficient,  if  the  contract  be  subsequently  recc^- 
nized  by  the  principal,  although,  there  might  not  have  been  any  previous 
authority;  and  2d.  That  a  signature  as  a  witness  to  the  instrument  merely^ 
will  be  enough,  if  the  party  has  a  knowledge  of  its  contents  at  the  time.  In 
support  of  the  first  propositioni  there  are  many  authorities  collected  in 
Suffden^M  Law  of  Vendors  and  Purchasers  (6),  which  establish  the  position  that 
a  signature  by  an  auctioneer's  clerk  is  good,  if  the  contract  be  subsequently 
ratified  or  acted  upon  by  the  party.  He  is  the  person  authcHized  to  act  for 
the  auctioneer,  who  is  unquestionably  an  agent  within  the  terms  of  the 
Statute.  In  MeUiiean  v.  Shinn(e)  it  is  said,  that  if  il.,  without  authority* 
makes  a  contract  in  writing  for  the  purchase  of  goods  by  J9.,  and  B.  subse- 
quently ratifies  the  contract,  such  ratification  relates  back  to  the  time  when 
the  contract  was  made*  and  renders  A,  an  agent  sufficiently  authorised  to 
make  the  contract  under  the  Statute  of  Frauds.  The  same  doctrine  is  laid 
down  in  Soames  v.  Spencer  (d).  Now,  in  the  present  case,  the  receipt  of  the 
deposit  money  by  Ne%eman,  who  is  stated  to  have  been  the  managing  clerk 
of  the  auctioneer,  amounts  to  a  ratification  within  the  principle  contended 
for;  such  receipt  bemg  directly  within  the  scope  of  the  auctioneer's  business, 
is  of  much  greater  eflect^than  any  parol  act  could  be,  which  was  all  there 
wss  in  the  cases  feferred  io^LitiledaU^  J.'-^Jould  the  doctrine  of  ratifica- 

(a>  29  Car.  8,  c  8,  i.  4.    By  wluch  it  ii  be  io  writing,  and  signed  by  the  pnrty  to  be 

enacted.  "  That  no  action  shall  be  brought  charged  therewith,  or  some  other  person 

upon  any  contract  or  sale  of  lands,  tene-  thereantoby  him  lawfully  mthoriM.'* 

ncnts.  or  hereditamento.  or  any  interest  in  (b)  Page  00,  7  edit 

or  concerning  them,  unless  the  agreement  (cS  4  Bing.  729. 

upon  which  such  action  shall  be  brought,  or  (d)  1  Dowl.  ft  Ryl.  $2. 
tome  memorandom  or  note  (hereof,  shall 

VOL.  I.  D 
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A^^BmcI.  tioQ  have  applied,  if  the  clerk  had  been  merely  called  in  to  attest  the  con- 
tract, without  any  thing  more?] — The  case  ezpreaaly  says,  that  the  money 
was  paid  over  to  Messrs.  Browne^  as  agents  for  the  defendant  The  liability 
to  repay  the  deposit,  which  is  admitted,  is  a  proof  of  the  ratification  of  the 
contract  in  all  its  parts.  Besides,  the  contract  was  ratified  by  the  letter  of 
Messrs.  Braumey  in  which,  as  the  solicitors  of  the  defendant,  they  distinctly 
admit  that  the  defendant  cannot  make  out  a  title  to  the  property  as  ireehold, 
and  suggest  that  the  plaintiff  had  better  relinquish  the  purchase;  they  even  go 
on  to  ofler  to  pay  the  expenses  incurred.  On  the  other  point,  it  was  considered 
by  Lord  Eldan,  in  Coletv.  TrecoiAick(e),  that  a  signature  by  a  party,  in  the 
character  of  witness,  was  a  sufficient  signature  to  satisfy  the  Statute  of  Frauds, 
if  the  party  had  at  the  time  a  knowledge  of  the  contents  of  the  instrument ;  and 
that  knowledge  Newman  must  have  had  in  this  case,  fitmi  the  part  he  took 
in  the  transaction.  The  contract,  therefore,  was  sufficiently  signed  by  the 
auctioneer's  clerk,  who  was  an  agent  duly  authorized,  and  whose  authority 
and  signature  were  subsequently,  ratified  by  the  acceptance  from  the 
auctioneer  of  the  deposit  money,  and  by  the  letter  of  Messrs.  Browne  ;  and 
there  being  a  sufficient  contract  in  writing  within  the  terms  of  the  Statute, 
the  plaintiff  is  entitled  to  judgment  for  the  full  amoimt  claimed. 

Tkeeeiger^  canird. — ^It  is  admitted  that  the  signature  by  Newman,  the 
-  agent,  was  not  sufficient,  unless  there  was  a  subsequent  assent  by  the  prin- 
cipal.    Coiee  V.  TrecoiMck  merely  goes  to  that  extent. — [Littledale,  J. — ^1 
cannot  find  that  the  Chancellor  says  any  thing  there,  about  the  signature  in 
the  character  of  a  witness  merely,  being  sufficient.]— rSubsequent  assent  or 
ratification  may  be  equivalent  to  previous  authority ;  but  here  there  is  no 
such  subsequent  ratification.     There  is  this  general  answer  to  the  argument, 
that  the  receipt  of  the  deposit  amounted  to  a  ratification,  that  the  money  was 
only  received  by  the  same  agent  who  had  already  signed  the  contract,  which 
could  not  carry  the  matter  farther  than  it  was  before :  therefore,  if  the  signa- 
ture was  not  of  itself  sufficient,  the  subsequent  receipt  could  not  give  it  any 
greater  efficacy.     The  payment  of  the  deposit  was  merely  a  part  payment  of 
an  entire  demand,  and  not  any  assent  by  the  principal  to  any  previous  act  done 
by  an  agent.  The  auctioneer  is  the  agent  of  both  parties,  and  his  clerk  is  the 
agent  of  an  agent,  or  at  best  can  only  be  considered  to  stand  in  a  similar 
situation  to  his  master.     Then  as  to  the  letter  of  Messrs.  Broume ;  it  is  im- 
possible that  any  letter  from  the  vendor's  agent  can  amount  to  a  recognition 
of  authority  in  the  agent  of  the  vendee,  and  by  the  terms  of  this  letter,  it  is 
evident  it  never  was  intended  to  have  any  such  effect.     The  very  object  of 
the  Stetute  was  to  get  rid  of  parol  evidence  in  proof  of  a  contract ;  therefore 
no  "ratification,  not  in  writing,  can  make  that  a  perfect  contract  which  was 
not  so  before.    The  ratification  must  be  in  writing,  and  not  by  parol ;  and 
parol  evidence  cannot  be  resorted  to,  to  complete  the  contract    In  this  case 
it  would  be  necessary  to  resort  to  parol  evidence,  because  the  letter  does  not 
shew  in  whom  is  the  property;  and  even  if  it  were  to  be  received,  it  would  sUll 
be  necessary  to  give  some  evidence  to  supply  that  deficiency.   In  Boydeli  v, 
DrUmmond{/)  it  was  expressly  held,  that  parol  evidence  was  not  receivable 
to  make  a  contract  perfect  which  "was  not  so  in  itself 

(e)  9  Yes.  Jan.  234  (/)  11  East,  142. 


^    HILARY  TERM,  1835.  86 

The  AUomey-General  in  reply. — The  authority  of  the  auctioneer  is  not 
in  question.  The  payment  to  Newman^  which  is  stated  to  have  been  handed 
over  to  Messrs.  Brtntme,  as  agents  for  the  defendant,  was  as  much  a  payment 
to  the  defendant  as  if  it  had  been  paid  to  himself  at  once :  the  same  objection 
would  apply  to  all  payments  made  to  the  bankers  of  a  party.  The  letter  of 
Messrs.  Brmone  is  a  recognition,  because  it  expressly  states  the  inability  of 
the  defendant  to  perform  the  contract,  the  authority  to  enter  into  which  is 
the  question  in  dispute,  and  requires  no  parol  evidence  whatever  to  make 
the  matter  complete,  which  was  the  case  in  BoydeU  v.  Drummand,  Here 
the  letter  must  have  been  written  afler  some  contract  had  been  entered  into : 
it  contains  all  the  essential  requisites  of  the  contract;  names  the  parties, 
speaks  of  the  abstract  of  the  title,  and  the  charges  of  investigating  it. 
Therefore,  when  a  previous  contract  is  found  to  have  been  entered  into  by  n 
party  which  agrees  in  all  respects  with  the  matters  mentioned  in  the  letter, 
the  two  may  be  connected  together,  and  a  perfect  contract  is  made  without 
the  intervention  Qf  any  parol  evidence  whatever. 

Lord  Dbnman,  C.  J.— -This  is  an  action  to  recover  the  deposit  paid  on  the 
sale  of  an  estate,  where  no  title  could  be  made,  and  for  expenses  incurred  in 
investigating  such  title.  It  was  necessary,  in  order  to  recover  the  latter 
claim,  to  prove  a  contract  in  writing,  within  the  fourth  section  of  the 
Statute  of  Frauds.  It  is  quite  clear  no  agreement,  nor  any  memorandum,  or ' 
note  thereof,  was  signed  in  this  case  by  the  defendant,  nor  by  any  person 
previously  authorized  by  him ;  but  it  has  been  contended,  that  there  is  a 
subsequent  recognition ;  and  that  such  recognition  amounts  to  a  ratification  of 
the  contract.  In  this  case,  as  the  signature  is  not  otherwise  than  as  witness 
merely,  great  authority  would  be  required  to  shew  that  to  be  sufficient.  In  Coiet 
V.  Treeoikiek,  Lord  Eldm  indeed  says,  "  that  it  is  true,  that  where  a  party 
or  principal,  or  person  to  be  bound,  signs  as  what  he  cannot  be,  a  witness,  he 
cannot  be  understood  to  sign  otherwise  than  as  a  principal ;"  but  if  we  were 
to  extend  that  to  a  case  like  the  present,  where  the  signature  is  not  by  the 
party  to  be  bound,  but  by  the  clerk  of  his  agent,  it  appears  to  me  the 
consequence  would  be,  that  a  man  who  is  merely  requested  to  attest  an  instru- 
ment, might  be  drawn  in  as  a  party,  to  terms  which  he  never  contemplated, 
and  to  contracts  of  which  he  was  entirely  ignorant.  It  is  to  be  observed, 
that  it  has  never  yet  been  expressly  decided,  that  a  party  even  is  bound  by 
merely  attesting  an  instrument.  Then  comes  the  question,  whether  there 
was  in  this  case  a  sufficient  ratification  of  the  signature  by  the  auctioneer's 
clerk,  to  shew  that  he  was  duly  authorized  to  enter  into  the  contract ;  and 
for  this  purpose,  the  letter  of  Messrs.  Browne  is  relied  on :  but  from  the 
terms  of  it,  it  is  possible,  that  the  writer  might  have  been  entirely  ignorant 
of  the  particulars  of  the  contract :  all  that  he  might  know  upon  the  subject 
might  have  been  the  bare  fact,  that  it  was  not  to  be  carried  into  efiect.  The 
allowance  of  evidence  of  this  description  to  eflect  the  recognition  of  a 
contract,  would  be  letting  in  all  the  mischiefs  the  Statute  was  intended  to 
prevent.  We  should  not  be  justified  in  deciding  that  written  agreements 
might  be  dispensed  with  in  such  a  manner  as  this. 

LiTTLEDALB,  J.*— I  am  of  the  same  opinion.     There  is  a  great  distinction 
between  the  claim  for   the  deposit  merely,   which  wan  received  by  the 
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defendant^  and  for  which  Ntwmum  acted  aa  his  agent  in  signing  the  reeeipts, 
and  the  claim  for  the  recovery  of  interest  and  expenses.  To  sustain  the 
latter,  a  valid  contract  must  be  shewn,  signed  either  by  the  party  hinaaelf,  or 
by  a  sufficient  agent  Two  receipts  for  the  deposit  signed  by  Newman^  the 
auctioneer's  clerk,  who  had  authority  to  receive  money  and  give  Tec^ttr, 
and  a  contract  signed  completely,  as  regards  the  plaintifl^  are  relied  on  to 
satisfy  the  Statute;  and  it  is  contended,  that  NeHmum  who  signed  as  a 
witness,  signed  the  contract  as  an  agent  on  account  of  the  defendant,  his 
principal ;  but  I  do  not  find  any  such  rule^  as  that  a  signature  by  a  witness 
is  sufficient,  laid  down  in  Cohi  v.  TVeeoikiek;  that  case  merely  goes 
to  establish  the  proposition,  that  where  the  signature  is  by  the  principal 
himself,  the  form  and  manner  of  it  upon  the  instrument  are  immaterial ;  that 
difiers  much  from  tlie  present  case,  and  cannot  govern  it  It  is  then  said, 
that  the  letter  of  Messrs.  Browne  amounts  to. a  ratification.  A  ratification  of 
what!  It  cannot  be  a  ratificati<Hi  of  Newman'i  signature.  At  most  it  can 
only  be  a  ratification  of  his  receipt  of  the  deposit  mcmey.  Newmtm  having 
only  signed  the  contract,  as  witness,  a  ratification  of  the  fact  of  the  receipt 
of  the  money,  is  not  a  sufficient  ratification  of  the  validity  of  the  contract.  It 
amounts  to  a  letter  merely,  and  not  being  of  itself  a  contract,  it  cannot 
ratify  that  which  has  never  been  done. 

Wiihams,  J. — I  agree  with  the  rest  of  the  Coiul.  The  main  questicm  is, 
whether  the  writing  was  sufficiently  signed  to  be  a  binding  agreement  on  the 
defendant  To  make  it  binding  at  all,  it  must  be  shown,  that  Neumum 
was  cognizant  of  the  contents :  but  there  is  nothing  on  the  docimient  itself, 
to  shew  that  he  had  any  knowledge  whatever  upon  the  subject;  and  to 
shew  that,  by  means  of  parol  evidence,  would  be  to  let  in  one  of  the  mischiefs 
intended  to  be  prevented  by  the  Statute.  As  to  the  receipt  of  the  nx>ney, 
that  amounts  to  nothing,  because  it  is  the  ordinary  course  of  proceeding  at 
auctions.  The  question,  therefore,  'comes  to  this,  whether  the  letter  of 
Messrs.  Browne  amoimts  to  a  ratificaticxi  of  the  ccmtract :  and  that  implies 
that  every  preceding  step  had  been  correctly  done  within  the  Statute,  and  so 
was  binding.  To  do  this  we  must  assume,  that  not  only  Newman^  but 
every  clerk  of  the  auctioneer,  had  authcvity  to  sign,  not  as  witnesses,  but  as 
agents  to  the  defendant 

Verdict  to  be  entered  for  the  plaintifiT,  for  the  deposit  and  moiety  of 
auction-duty  on  the  counts  for  money  paid,  and  money  had  and 
received;  and  for  the  defendant  on  Uie  other  counts. 

The  King  v.  The  Inhabitants  of  Harborne. 


\  quQi.     i^RDER  for  the  removal  of  Anne  Smith,  the  wife  of  Henry  Smith  (who 
***"  ft?J  had  deserted  and  left  her),  from  the  parish  of  Harborne,  in  the  county  of 


tInaU(. 
tioDS  upon  1 

at  a  particular*  Stafford,  to  the  parish  of  Eaet  Haddon,  in  the  county  of  Northampton, 

time,  the  pi^ 

sumption  m  fkTOur  of  life  must  be  goremed,  and  the  weight  that  is  to  be  attached  to  it,  regulated, 

by  tne  dicumstancei  of  each  particular  case;  and  the  determination  of  the  question  is  for  a  jury 

or  the  sessions. 

2.  The  sessions  were  justified  in  presuming  that  a  first  wife  was  alive  at  the  time  of  a  second 
mafTiage  of  the  husband,  on  eridenee  beins  given  oTa  letter  from  her  dated  at  Van  Dieman*s 
Land, »  days  before  the  tim^  of  the  aeoond  marriage. 
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Upon  appeal^  the  order  was  quashed,  subject  to  die  following  case.    The    XJb^t  B^hA. 

respondents  proved  that  Henry  Smithy  being  settled  in  the  parish  of  Eaet      i^Tkino 

Uaddotij  married  the  pauper  on  the  11  th  Aprils  18S1,  and  afterwards  deserted  v. 

her.     The  appellants  then  proved,  that  the  said  Henry  Smith  had  previously  ^^^"^^i^te 

married  <Mie  Ehzabeik  Meadows,  on  the  4th  OetobeTf  1821 ;  and  in  order  to     Haeboeni. 

shew  that  she  was  alive  at  the  time  he  mairied  the  pauper,  and  consequently 

that  such  second  marriage  was  invalid,  called  the  father  of  EHtabeth  Meadawe, 

who  proved  that  his  daughter  and  Henry  Smith  continued  to  live  together 

till  1825,  when  he  left  her,  and  she  went  into  Northampton  hospital.  That  he 

had  since  received  several  letters  from  her,  dated  from  Van  Dieman^e  Land, 

and  produced  a  letter,  dated  Hobart  Town,  the  17th  March,  1831,  which  he 

proved  to  be  in  her  handwriting.    The  sessions  received  the  said  letter  in 

evidence,  and  quashed  the  order.     The  question  for  the  opinicm  of  the  Court 

was,  whether  upon  the  above  evidence,  the  sessicms  were  justified  in  presuming 

that  Eiieabeth,  the  first  wife  of  Henry  Smith,  was  alive  at  the  time  of  his 

marriage  with  the  pauper;  if  so^  the  order  of  sessions  to  be  confirmed,  if  not, 

to  be  reversed. 

Whaieley  and  R  V.  Lee,  in  support  of  the  order. — ^There  was  some 
evidence  before  the  sessions  that  the  first  wife  of  Smith  was  alive  at  the  time 
of  his  marriage  with  the  pauper,  upon  the  sufficiency  of  which  it  was  com- 
petent for  them  to  decide ;  and  they  have  done  so.— [Lord  Denman,  C.  J.— - 
Is  it  not  rather  a  question  whether  the  sessions  were  at  liberty  to  presume 
that  the  first  wife  of  Smith  was  alive;  ought  they  not  to  have  found  the' 
fact  ?] — ^They  have  done  so :  they  have  arrived  at  a  conclusion  upon  the 
subject,  and  it  is  immaterial  whether  by  means  of  a  presumption  or  of 
positive  evidence.  This  is  not  like  a  case  of  bigamy,  in  which  it  might  be 
different,  upon  the  ordinary  presumption  which  the  law  always  makes  against 
the  commission  of  crime.  Rex  v.  Ikcyninff  (a),  will  be  relied  on  by  the  other 
side.  In  that  case,  it  was  hek)  that  where  a  woman,  twelve  months  after 
her  first  husband  was  last  heard  of,  married  a  second  husband,  and  had 
children  by  him,  the  sessions  were  right  in  presuming  primd  facie  that  the 
first  husband  was  dead  at  the  time  of  the  second  marriage ;  and  that  it  was 
mcumbent  on  the  party  objecting  to  the  second  marriage,  to  give  some  proof 
that  the  first  husband  was  then  alive.  That  case  is  distinguishable  from 
the  present ;  for  the  sessions  there  presumed  the  party  dead,  and  more 
than  a  twelvemonth  had  intervened  between  the  time  of  the  last  hearing  from 
him  and  the  marriage ;  here  the  sessions  presumed  in  favour  of  life,  and 
only  twenty-five  days  had  elapsed  between  the  receipt  of  the  letter  and  the 
marriage.  The  general  principle  is  clearly  laid  down  in  Wileon  v.  Hodgee  {b\ 
fhat  where  the  presumption  of  life  exists,  the  proof  to  negative  it  ought  to 
come  from  the  party  who  asserts  the  death.  At  all  events,  the  Court  are 
bound  by  the  decision  of  the  sessions  who  have  adjudicated  upcxi  the  subject. 

Sir  John  Campbell  and  Corbett,  contrd, — Unless  it  be  made  out  that 
Rex  V.  Twyning  is  not  law,  it  is  clear  that  the  sessions  have  done  wrong : 
for  that  case  requires  that  express  proof  of  the  existence  of  the  life  should 
be  given.      The  same   principle    is   laid    down    in  Doe,   d   Knight   y. 

(a)  S  B»D.  &  AM.  SS6.  {b}  8  Eul.  SIS. 
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JBa^s  Bemik    Nepean  (e).    The  mere  presumption  of  the  contim]ano&  of  life,   is  not 

.|.^[^^^g      sufficient  to  relieve  the  party  from  giving  express  evidence  of  the  ftct;  lor 

p.  .         when  it  is  proved  that  there  is  a  second  marriage,  another  presunoption  is 

^  °of  '^       immediately  raised  in  favour  of  death,  because,  the  consequence  of  the  pre- 

Haebokhk.     sumption  of  life  would  make  the  party  guilty  of  bigamy.    It  is  oontended 

that  the  other  side  was  entitled  to  make  out  their  case  1^  gettiDg'  the 

sessions  to  raise  a  presumption  of  fact  as  to  the  life  of  the  party,  against 

the  presumption  of  kw  against   the  commission  of  crime,  which  oo  the 

authority  of  Rex  v.  Twyning  cannot  be  allowed.    This  is  precisely  like  the 

case  of  bigamy,  and  is  to  be  proved  in  the  same  manner ;  the  sessicMaB  were 

therefore  wrong  in  coming  to  the  conclusion  they  did. 

Lord  Dbnman,  C.  J. — ^The  question  is,  whether  the  sessions  were  justified 
in  coming  to  the  conclusion  that  Elitabeihf  the  first  wife  of  Hemry  Smitk, 
was  alive  on  the  particular  day  of  his  marriage  with  the  pauper,  when  it  had 
merely  been  proved,  that  she  was  alive  on  a  day  shortly  preceding  that  day. 
It  appears  to  me,  this  was  a  proper  case  for  the  judgment  of  the  sessions ; 
the  presumption  of  life  was  very  strong ;  and  there  were  no  opposing  facts. 
With  respect  to  the  doctrine  laid  down  in  Rex  v.  Twyning^  it  is  to  be 
observed,  that  was  a  case  of  conflicting  presumptions ;  and  the  sessions  came 
to  a  conclusion  opposite  to  that  to  which  they  arrived  in  the  present  instance. 
The  question  for  their  consideration  was,  whether  there  was  sufiicient  to 
justify  them  in  saying  the  party  was  alive,  and  they  said  not  At  the  same 
time,  I  think  it  right  to  say,  that  it  appears  to  me  somewhat  absurd  to  adopt 
a  rigid  presumption  of  law  upon  such  a  subject,  without  reference  to  age,  sex, 
or  state  of  h^th.  Can  the  presumption  of  life  be  the  same  in  a  state  of 
illness  as  in  a  state  of  health,  or  in  age  as  in  youth.  It  appears  to  me,  to  be 
altogether  a  question  of  fact,  whether  there  was  competent  evidence  given  or 
not.  In  Doe  v.  Nepean,  much  the  same  view  is  taken  on  the  subject;  the 
Court  there  said  that  "  absence  abroad  for  seven  years,  though  it  naturally 
leads  the  mind  to  believe  that  the  party  is  dead,  and,  therefore,  is  sufficient 
evidence  to  warrant  a  presumption  of  fact,  that  the  party  was  dead  at  the 
end  of  seven  years,  certainly  raises  no  inference  as  to  the  exact  time  of  his 
death ;  and  still  less,  that  such  death  took  place  at  the  end  of  seven  years.'' 
Rex  V.  Twyning  arose  in  the  same  manner.  In  every  case,  as  the  sessions 
find  one  way,  the  question  can  only  be,  whether  it  was  upon  evid^ice  which 
was  fit  to  be  received,  and  such  as  a  jury  or  the  sessions  could  with  propriety 
act  upon.    I  think  that  the  sessions  came  to  the  proper  conclusion. 

LiTTLEDALE,  J. — ^I  am  of  the  same  opinion.  The  sessk>ns  could  not  have 
come  to  any  other  decision  than  they  did.  In  all  these  cases,  the  time  which 
elapsed  before  the  act  is  immaterial;  Uie  only  evidence  which  is  con- 
clusive, is  that  which  is  applicable  to  the  time  of  the  act  and  afterwards. 
Suppose  a  letter  containing  an  account  of  the  dangerous  illness  of  a  party,  of 
a  complaint  which  necessarily  leads  to  death,  were  received,  could  the  pre- 
sumption in  favour  of  life  be  consistently  entertained ;  and  yet,  that  must  be 
the] case  if  the  strict  presumption  be  conclusive.  In  all  cases,  the  presump- 
tion must  be  governed,  and  the  weight  that  is  to  be  attached  to  it,  regulated, 

(c)  5  BarD.  &  Adol.  86. 


HILARY  TERM,  1836.  89 

by  the  circmmtgnceft  of  eaeh  particukr  case :  though  it  might,  at  first  sight, 
appear  that  Rtx  y.  Twymng  goes  to  establish  a  contrary  propositioii.  I 
think  this  a  clear  case  within  the  jurisdiction  of  the  sessions;  and  that  they 
have  determined  it  anrrectly.  Tlwln^bitaiito 


HAmBomm. 


Williams,  J. — ^I  am  of  the  same  opinion.  It  is  dear  that  the  onus  of  proving 
the  existence  of  the  life,  at  the  time  of  the  second  marriage,  was  on  the  appeU 
lants ;  then  is  there  any  particular  mode  by  which  they  were  bound  to  prove 
this  &ct,  or  is  it  not  like  every  other  case  to  be  proved  as  it  can  ?  There  wa» 
express  evidence  of  the  first  wife  of  Smith  being  alive  on  a  particular  day 
before  his  marriage  with  the  pauper ;  and,  if  nothing  but  express  evidence 
of  her  being  alive  at  the  time  of  the  marriage  were  receivable,  what,  except 
actual  production  of  the  person,  would  be  conclusive,  which  is  absurd ;  if 
there  was  not  evidence  to  aflbrd  a  presumption  of  her  being  alive  after  three 
weeks,  neither  could  there  be  such  a  presumption  after  one  hour.  The 
sessions,  therefore,  were  right  in  deciding  that  there  was  evidence  t&  maintain 
the  presumption  they  founded  their  judgment  upon. 

Order  of  Sessions  confirmed. 


The  Kino  v.  The  Inhabitants  of  St.  John,  at  Hackney. 

r^RDER  of  two  justices  removing  Richard  Ingledew,  Hannah  his  wife,  and  A  residence  un- 
their  son,  from  the  parish  of  St,  John^  at  Hackney,  to  the  parish  of  j85f.  ^'plSsioo*ca^- 
Leonard,  Shoreditch.    Upon  appeal,  the  sessions  quashed  the  order,  subject  ?<>'  ^  t*keii 
to  the  following  case: — On  the  25th  March,  1832,  the  pauper  commenced  the  S  theco^u- 
occupation  of  an  entire  house  of  the  yearly  value  of  18/.,  in  the  respondent  ***»ono^"« 
parish,  and  resided  therein  until  the  4th  July,  1833,  and  paid  a  year's  rent ;  pation,  in  order 
but  on  the  12th  October,  1832,  he  became  chargeable  to  the  respondent  meSbjTr^ting 
parish,  and  an  order  of  justices  was  on  that  day  made  for  removing  him  and  a  tenement, 
his  family  to  the  appellant  parish,  the  execution  of  which  order  was  on  the 
same  day  suspended  by  reason  of  the  sickness  of  the  pauper,  and  remained 
so  suspended  until  the  13th  d^y  of  February,  1833,  on  which  day  the  pauper 
and  his  family  were  duly  removed  to  the  appellant  parish.    The  pauper,  who 
continued  to  hold  the  house  in  the  respondent  parish,  after  having  been 
delivered  to  the  overseers  of  the  appellant  parish,  returned  with  his  family 
on  the  same  day  to  the  respondent  parish,  and  continued  in  the  occupation' 
and  rental  of  the  same  tenement,  until  the  expiration  of  one  year  and  up- 
wards, from  the  taking  thereof,  viz..  from  the  25th  March,  1832,  until  the 
4th  July,  1833,  a  period  of  16  months  and  upwards.     The  appellant  parish 
appealed  against  the  order  made  on  the  1 2th  October,  1822,  to  the  General 
Sessions  of  the  peace,  which  appeal  was  heard  on  14th  March,  1833,  when 
that  order  was  confirmed.     The  question  for  the  decision  of  the  Court  was, 
whether  (reference  being  had  to  the  provisions  of  the  35  Geo,  3,  c.  lOI ;  6 
Geo.  4,  c.  57;  and  I  fVill,  4,  c.  18^)  the  pauper  gained  a  settlement  in  the 
respondent  parish,  under  the  circumstances.  If  negative,  the  order  of  sessions 
to  be  quashed;  if  otherwise,'. to  be  confirmed. 

Prendergaet  and  Clarkson,  in  support  of  the  order  of  sessions. — The 
question  is,  whether  a  settlement  can  be   gained  by  renting  a  tenement 
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XU^iBmiK    under  an  occupaUon,  which  commenoed  befine  the  making,  and  continued 

The  Kino      during,  and  after  the  suspension  of  an  order  of  removal  from  the  parish  where 

r.  the  tenement  is  situated.    Rex  y.  Barham  (a),  which  was  decided  upon  the 

^»!^J^bm!^  ^^  ^'^-  ^»  ^*  ^*  shews  that  the  order  of  removal  of  itself  was  immaterial,  and 

•<  Haokhit.  did  not  prevent  a  settlement  being  gained.  The  only  question,  therefore,  is, 
whether  the  suspension  of  that  order  would  have  that  eflect;  because,  if  it 
had,  and  the  time  during  the  suspension  be  tak^  away,  there  was  not  a 
year's  occupation.  The  35  Geo.  3,  c.  101,  s.  2,  which  regulates  the  suspen- 
sion of  orders  of  removal,  after  giving  the  power  of  suspension,  goes  on  to 
say,  "  which  suspension  of,  and  subsequent  permission  to  execute  the  same» 
shall  be  respectively  indorsed  on  the  said  order  of  removal,  or  vagrant  pass, 
and  signed  by  such  justice  or  justices;  and  no  act  dme  by  any  such  poor 
person  oNitinuing  to  reside  in  any  parish,  township,  or  place  under  the 
suspension  of  any  such  order  shall  be  eflfectual,  either  in  the  whole  or  in  part, 
for  the  purpose  of  giving  him  or  her  a  settlement  in  the  same.''  The  ques- 
tion therefore  is,  whether  the  occupation  after  the  suspension  can  be  said  to 
be  an  oc/  done  within  the  meaning  of  the  Statute.  In  the  6  Cteo.  4,  c.  57,  and 
1  WiU.  4,  c  18,  applicable  to  the  settlement  gained  by  renting  a  tenement, 
no  reference  is  made  to  the  35  Geo,  3;  the  case,  therefore,  stands  entirely  on 
the  words  *"  no  act  done,"  in  that  Statute.  These  words  can  only  mean  some 
positive  act,  as  hiring  the  tenement,  paying  the  rent,  or  the  like,  and  cannot 
be  extended  to  mean  the  mere  act  of  residence  on  a  tenement  already  hired. 
-^[Lord  Denman,  C.  J. — ^As  the  Statute  does  not  use  the  term  "positive  act," 
does  it  not  mean  any  act  whatever,  positive  or  passive,  including  residence!] — 
The  Statute  seems  to  make  a  distinction  between  residence  and  an  act  done, 
for  it  says^  "  any  act  done  by  any  such  poor  person  continuing  to  reside." 
The  order  of  removal  did  not  prevent  the  settlement,  and  that  is  as  strong  in 
its  operation  as  th^  order  of  suspension. 

ftaii  and  Bodkin,  eontrd,  were  stopped  by  the  Court. 

Lord  Denman,  C.  J. — ^This  case  must  be  determined  on  the  language  of  the 
Statute ;  because  Rex  v.  Barham  has  determined  that  the  order  of  removal 
did  not,  under  the  circumstances,  prevent  a  settlement  It  appears  to  me  to 
be  quite  clear  that  the  order  <^  suspension  has  the  eflect  within  the  terms  of 
the  Statute,  of  preventing  a  settlement  from  being  gained.  It  has  been 
ingeniously  argued,  that  residence  is  not  an  act  done  within  the  Statute,  be- 
cause it  is  mentioned  in  connexion  with  the  expression  ^  act  done :"  but  if  we 
were  to  put  that  construction  upon  the  Statute,  we  should  not  give  it  an 
c^ration  consistent  with  the  object  expressed.  The  order  of  sessions  must, 
therefore,  be  quashed,  and  the  original  order  confirmed, 

liiTTLEDALB,  J.,  and  WiixiAMs,  J.,  coQCwrred. 

Order  of  Sessions  quashed. 

(a)  8  Ban.  &  Cresa.  99. 
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The  KiNa  v.  The  Inhabitant  of  Wranom.  «1^^2~*^ 

nnWO  justices,  by  their  order  dated  10th  July,  1833,  removed  Ann^  the  J!**P^"**j^ 

wife  oi  Jonas  Pag§  (her  husband  having  absconded),  and  child  from  the  the  ninntflt  of 

parish  of  Sherbeck  to  the  parish  of  Wrangle,  both  in  the  parU  of  Holland,  %^^^^ 

in  the  county  of  Lincoln,  as  the  place  of  their  kst  legal  settlement.    On  in  tlwmMnoe 

appeal  by  the  parish  of  Wrangle,  the  session^  confirmed  the  order,  subject  diracti<m^  two 

to  the  opinion  of  the  Court  on  the  following  case.    At  the  hearing  of  the  of»tracttngptr^ 

appeal,  the  respondents  shewed  a  primd  facie  settlement  of  the  pauper'a  tigiwdb^^eitliOT 

husband  (through  whom  the  settlement  of  the  pauper  and  the  child  was  ^^y^J^jJH* 

derived),  in  the  appellant  parish  by  birth.    The  appellants  then  proposed  to  diam  orpvoT- 

shew  a  subsequent  settlement  of  the  pauper's  husband,  by  hiring  and  service  "^^^^^ 

in  the  parish  of  Sibeey;  and  called  Mr.  Charlee  CoUine,  who  stated  that  he  ^^V^'. 

hired  the  pauper's  husband,  for  a  year,  at  Leake  statute,  held  on  the  13th  writing  in  fact 

May,  1822.    In  answer  to  a  question  from  the  respondents'  advocate,  he  oonttitnted  the 

JL         1  ^ii«»  ••  ti_A  J      •gTMinont,  ana 

stated,  that  the  agreement  for  the  hirmg  was  m  wntmg,  that  he  afterwardB  was  ukcn  to  bo 
.explained,  by  stating  that  he  and  Peige  went  together  to  Mr.  John  Plani,  the  ^'J^^^^iS^^ 
chief  constable's  clerk  (who  attends  the  statutes  to  record  the  hiring  of  thenartiai: 
servants),  who  in  their  presence,  and  by  their  direction,  entered  the  minutes   SftboHmit  of 
of  the  hiring  into  a  book,  but  which  entry  was  not  signed  either  by  ColUneat  SLSf'*"«i-'* 
"^   fe.    The  book  was  not  produced  at  the  trial,  and  no  reascm  was  given  for   miisible,  wiib- 


its  non-production.    The  respondents'  advocate  submitted  that  oral  evidence  ^^J^^!^^!!^ 
of  the  hiring  could  not  be  received.    The  Court  being  of  that  opinion,  con-  duetion  of  the 


firmed  the  order  of  removal,  subject  to  the  opinion  of  the  Court  upon  the 
admissibility  of  such  oral  evidence,  under  the  circumstances  above  stated. 

Waddington,  in  siipport  of  the  order. — The  contract  of  hiring  was  in  writiiig. 
Both  the  parties,  the  pauper's  husband  and  the  master,  went  together  to  the 
chief  constable's  clerk,  and  he  in  their  presence  and  by  their  direction,  reduced 
the  contract  into  writing.  The  sessions  refused  parol  evidence,  because  the . 
writing  was  not  produced ;  and  because  the  contract  having  been  reduced  into 
writing,  the  minute  was  the  best  evidence  of  its  terms.  All  the  cases  in  which 
parol  evidence  has  been  received  in  proof  of  written  contracts,  have  been 
either  proposals,  or  cases  where  the  contract  has  not  been  sanctioned  by  one 
of  the  parties.  The  cases  of  RameholUm  v.  Tunbridge(a),  and  Rameboiiom 
V.  Mortley  (i),  are  of  that  description.  It  is  true  these  were  cases  which 
turned  on  the  question,  whether  a  stamp  was  required  or  not;  but  that  ques- 
tk>n,  and  that  whether  such  a  writing  is  receivable  in  evidence,  are  convertible 
propositions.  The  case  of  Dew  d.  Binghamy.  Cariwrighi  (c)  is  one  where 
the  paper  produced  as  evidence  of  a  contract  was  not  an  agreement  at  all. 
Hawkine  v.  Warre  (d)  is  a  case  of  a  mere  unaccepted  proposaL  Dahean  v. 
Stark  (jb)  was  decided  on  the  ground  that  the  contract  had  not  been  sanc- 
tioned by  one  of  the  parties. — [LiUledale,  J. — ^That  is  not  quite  like  the 
present  case,  which  is  more  like  that  of  a  contract  signed  by  a  broker.] — ^The 
principal  objection  taken  was  that  this  contract  was  not  signed.  No  signature 
was  necessary;  it  is  not  within  the  Statute  of  Frauds.   Cases  have  even  gone 

(a)  9  Maale  &  Selw.  4S4.  (cO  S  Ban.  &  Cm.  690. 

(6)  %  Mwile  &  Selw.  445.  («)  4  Eap.  161. 

(c)  S  Bam.  &  Aid.  826. 


written  mi- 
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KinfC*  BeiuK    80  far  08  to  shew  that  where  an  agreement  has  been  assented  to  by  both 
ThTKiNo       parties,  the  signing  of  it  is  not  required. 

V, 

ThelnUbttmnU  ^  ^  ^^^^^  ^j  CiAUtt,  con/rd.— There  was  no  contract  in  writing. 
Wrangle,  because  the  entry  in  the  book  was  a  mere  memorandum,  collateral  to  the 
agreement  which  had  been  entered  into  between  the  parties.  In  that  respect 
the  present  case  is  like  that  of  Ramsbottom  v.  Tunbridge,  in  which  l/>rd 
Ellenborough  said,  that  the  paper  was  perfectly  collateral  to  the  taking,  and 
was  no  more  than  if  the  auctioneer  had  told  the  defendant  on  what  terms  he 
was  to  hold,  and  was  not  like  an  original  minute.  The  case  differs  much  from 
Ramsbottom  v.  Mortley,  for  in  that  case  the  document  was  signed  by  the 
auctioneer.  In  Doe  v.  CartwrigfU  the  memorandum  was  not  signed,  but  was 
/ead  over,  and  assented  to  by  the  parties ;  yet  it  was  held  to  be  merely  an 
unaccepted  proposal.  In  the  present  case,  there  is  no  evidence  whatever  of 
a  knowledge  of  the  contents  of  the  writing,  on  the  part  of  the  pauper's 
husband. 

Lord  Denman,  C.  J. — ^The  question  on  this  case  is,  whether  parol  evidence 
is  inadmissible  by  the  proof  here  given,  that  there  was  a  writing  made  at 
the  tikiie?  And  I  say  that  it  is  not,  and  for  this  plain  reason,  that  there  is  no 
evidence  whatever  that  the  writing  was  in  fact  the  agreement,  or  was  taken 
to  be  so,  and  assented  to  as  such  by  the  parties.  The  evidence  amounts  to 
the  mere  fact,  that  some  person  wrote  something  of  which  there  is  no  proof 
that  it  was  known  and  recognized  as  the  agreement. 

LiTTLEDALE,  J. — On  that  short  ground  I  am  of  opinion  that  parol  evidence 
ought  to  have  been  received.  There  was  no  evidence  that  the  contents  of 
the  paper  were  considered  as  the  agreement  between  the  parties. 


Williams,  J,,  concurred. 


Case  sent  back  to  the  Sessions. 


The  Kino  v.  William  Adey  and  others. 

The  notice  of      ^RDER  of  two  justices  for  stopping  up  a  highway,  as  useless  and  unne- 
by^Geo^S*^  cessary.     On  appeal  the  sessions  confirmed  the  order,  subject  to  the 

c.  68, 9. 3,  opmion  of  the  Court  upon  a  case  which  raised  the  question,  whether  the 

^^toppiDg  u?  notice  of  appeal  required  by  the  56  Geo.  3,  c.  68,  s.  3,  was  sufficient.  The 
a  highway,  iuf.  notice  was  to  the  following  effect :  "  We  the  undersigned  inhabitants  of,  &c., 
the  party  giring  do  hereby  give  notice,  that  we  shall  appeal  at  the  next  General  Quarter 
^rt  ^  '^  ed  Sessions  of  the  Peace,  to  be  holden  at,  &c.,  against  an  order  signed  or  pur- 
j^the  order,  if  porting  to  be  signed  on,  &c.,  by,  &c.,  for  stopping  up  a  useless  and  unne- 
iu'iKirbe  ma^  cessary  highway  (describing  it).  And  the  grounds  of  our  appealing  against 
terially  injured  the  confirmation  cX  such  order  and  proceeding  and  stopping  up  the  said 
by  b«Dg  com-  road  are,  that  we  shall  be  materially  injured  and  aggrieved,  by  being  oom- 
V^^^  *^  ??  *  pelled  to  go  a  much  greater  distance  to  the  next  market  town  from  our  res- 
diflUnce  to  the  pective  residences,  than  we  should  if  the  road  intended  to  be  stopped  up, 
""^  his  ^  useless  and  unnecessary,  was  put  and  kept  in  a  proper  state  of  repair.'*  ^ 
.  than  he  would  if  the  road  were  put  and  kept  in  a  state  of  repair. 
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WhaUleyy  in  support  of  the  order  of  sessions. — ^The  case  depends  on  the  Kin^j^  BemK 
statement  of  the  grievance  in  the  notice  :  the  sessions  thought,  that  in  this 
cose  the  parties  had  not  sufficiently  shewn  that  they  werb  the  parties 
aggrieved.  The  notice  does  not  say  that  the  parties  are  aggrieved,  but  that 
they  will  become  so.  Rex  v.  Essex  (a)  decided  that  the  right  of  appeal  is  con- 
fined to  those  who  shall  be  substantially  aggrieved  at  the  time  of  the  appeal ; 
and  Rex  v.  West  Riding  of  Yorkshire  (b),  which  was  determined  on  a  local 
act,  is  to  the  same  effect.  In  a  later  case  of  Rex  v.  West  Riding  of  York" 
shire  (e),  it  was  certainly  held  that  a  notice  was  sufficient,  in  which  it 
appeared  that  the  party  and  his  tenants,  occupiers  of  a  farm  and  lands  near 
the  way,  would  be  put  to  great  inconvenience.  If  the  Court  should  feel  bound 
by  that  authority  to  support  this  notice,  then  the  case  may  be  sent  back  to 
the  sessions  on  the  merits. 

Lord  Denman,  C.  J. — ^We  are  disposed  to  think  that  we  do  not  want  an 
authority  for  doing  that. 

Godson  and  R  V.  Les  were  on  the  other  side. 

Case  sent  back  to  the  Sessions. 

(a)  5  Barn.  &  Creu.  431.  (c)  4  Barn.  &  Adol.  685. 

(6)  7  Barn.  &  Cress.  678. 

The  King  v.  The  Inhabitants  of  Witnesham. 

A  PAUPER  was  removed  to  the  parish  of  Witnesham,  in  the  county  of  ^^  effective 
Sv/folk.    On  appeal,  the  sessions  confirmed  the  order,  subject  to  th©  member  of » 

«  „       .  -^  '^'       '  •*  Tolunteer  corps 

followmg  case  : —  inroUed  under 

The  respondents  having  established  the  pauper's  settlement  in  the  appel-  ^^l^^^* 
ant  parish,  proposed  to  shew  that  he  gained  a  settlement  in  the  parish  of  «m  jittrif  so  as 
Clopton.    A  few  days  before  Michaelmas,  1807,  the  pauper  being  a  single  S^^^/ylSd 
man,  let  himself  to  Mr.  Keen,  of  Clopton,  in  the  county  of  Suffolk,  farmer,  contractor 
for  a  year,  to  commence  at  the  Michaelmas  day  following.    The  pauper  was  hlma'settS^* 
to  go  into  his  house  a  day  or  two  after  Michaelmas,  which  he  accordingly  did ;  "^^  by  hiring 
he  staid  his  year,  sleeping  all  the  time  at  Clopton,  and  received  his  wages : 
a  year  and  a  half  before  he  let  himself  to  Mr.  Keen,  the  pauper  was  inrolled 
as  a  member  of  a  corps  of  volunteers,  which  [corps  was  duly  constituted 
according  to  the  acts  relating  to  corps   of  yeomanry  and  volunteers  in 
Great  Britain ;  during  all  that  time,  and  throughout  his  year's  service,  the 
pauper  .duly  attended  muster,  and  was  duly  returned  by  the  commamling 
officer  as  an  effective  member  of  the  corps.    He  did  not  communicate  the 
fact  of  his  being  a  member  of  the  corps  to  Mr.  Keen,  until  he  had  entered 
his  service ;  nor  did  he  ever  give  fourteen  days'  notice  of  his  intention  to 
quit  the  corps.    He  did  not  take  the  oath  of  allegiance,  according  to  the 
44  Geo.  3,  c.  64,  s.  20.     The  sessions  were  of  opinion  that  he  was  not  stn 
jfiris  at  the  time  of  letting  himself  to  Mr.  Keen,  although  he  had  not  taken 
the  oath  of  allegiance.     If  the  Ck)urt  should  be  of  that  opinion,  the  order  of 
sessions  to  be  confirmed,  otherwise  to  be  quashed. 

Austin,  in  support  of  the  order. — The  pauper,  at  the  time  of  the  hiring, 
was  not  sui  juris.    He  wag  a  member  of  a  volunteer  corps,  and  although 
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JRj^«  JlMdL    lie  had  not  taken  the  oath  of  allegiance,  that  was  not  necessary  under  the 

Tht  KiMo      ^"i>B  o^  ^®  ^^  ^'^  embodying  corps  of  volunteers  (a).     The  words  in 

r.  section  20  {b)  are  merely  directory.  Where  the  language  is  affirmative  in  the 

^    of  '^^  Statutes,  as  in  the  instance  of  poll  clerks  (c),  it  has  always  been  considered 

WiTM BSHAM.  as  directory  merely ;  and  the  acts  of  the  party  are  valid,  notwithstanding  his 
not  having  taken  the  oath  of  allegiance ;  and,  in  these  instances,  the  principle 
is  carried  further  than  in  this  case,  because,  there  the  taking  the  oath  is  in 
part  performance  of  the  duty  of  office.  In  Rem  v.  Corfe  Mullen  {d),  which 
'  arose  upon  a  question,  whether  a  man  could  gain  a  settlement  by  serving  the 
office  of  tithing-man,  although  he  had  not  been  sworn  in  until  some  time 
afler  he  had  been  de/aeto  in  the  execution  of  his  office,  the  Ck)urt  considered 
that  the  oath  was  not  necessary  to  enable  the  party  to  serve  the  office,  but 
merely  imposed  a  greater  sanction  on  his  discharge  of  its  duties.  It  is 
true  that  a  yearly  act  of  indemnity  is  passed,  but  the  object  of  that  is 
merely  to  save  the  party  from  penalties;  and  it  has  not  the  effisct  of 
rendering  acts  done  without  the  oath  invalid.  If  the  acts  of  a  party  are 
valid,  it  is  clear  that  he  is  an  officer  to  all  intents  and  purposes.  This  cleariy 
shews  that,  in  the  present  case,  it  was  not  necessary  to  take  the  oath  of 
allegiance.  The  Volunteer  Act  seems  to  have  given  to  the  crown  greater  powers 
than  it  before  possessed,  either  at  common  law,  or  by  virtue  of  the  43  Geo. 
3,  c.  96 ;  if  so,  then  it  is  clear  that  there  was  an  obligation  on  a  volunteer  of 
a  greater  extent  than  that  which  applied  to  other  subjects  of  the  realm ;  and 
he  was  not  in  the  same  situation  to  give  his  entire  services  to  his  master.  In 
addition  to  the  Volunteer  Act,  44  Geo,  3,  c.  54,  and  the  43  Geo.  3,  c.  96,  the 
.  militia  acts  of  the  42  Geo.  3,  c.  90,  55  Geo.  3,  c.  65,  and  55  Geo.  3,  c.  168,  may 
be  referred  to,  to  shew  that  the  powers  of  the  crown  over  a  volunteer  were, 
in  fact,  greater  than  those  by  which  every  subject  of  the  realm  is  controlled ; 
and,  consequently,  that  the  volunteer  was  not  in  a  situation  to  enter  into  a 
valid  contract  of  hiring  and  service. 

Gurdon^  contrd. — ^It  may  be  conceded  that  the  pauper  was  an  eflective 
volunteer,  within  the  meaning  of  the  Volunteer  Act,  although  he  had  not 
taken  the  oath  of  allegience.  The  question  is  this  case  is,  whether  a  member 
of  a  voliuiteer  corps  was  upon  the  same  footing  as  a  militia  man,  who  is  un- 
questionably not  mt  jurie  to  enter  into  a  contract  of  hiring.  A  volunteer, 
inrolled  under  the  act,  stood  in  a  dtfierent  situation,  and  had  nothing  to 
prevent  him  from  entering  into  the  contract.  The  militia  man,  during  the 
period  of  muster,  may  be  arrested  and  compelled  to  serve :  he  is  under  the 
articles  of  war ;  and  may  even  be  treated  as  a  deserter :  it  follows,  therefore, 
that  if  a  servant  be  inrolled  as  a  militia  man  before  the  hiring,  he  can  gain  no 
settlement,  because  he. has  not  the  entire  control  of  his  own  time.  If  a  volun- 
teer entered  into  any  new  contract  with  the  crown  by  his  becoming  such,  the 
same  rule  would  i^plyi  and  he  could  gain  no  settlement;  but  it  is  not  so;  by 
the  act  of  becoming  a  member  of  a  volunteer  corps,  the  party  gave  to  the 
crown  no  power  which  it  had  not  before  to  the  fullest  exteai.    A  volunteer 

(a)  44  Gea  8,  c  54,  t.  SO,  22,  2S,  80,  every  penon  who  ■hall  be  ioroUed  in  aov 
81.  tiich  corpi  after  the  pesf  log  of  the  act,  tM\ 

(6)  "  Every  penon  iorolled  id  any  corps      take  the  oath  ofallegianoe  to  hit  Majettv  " 


of   yeomaory  or    volaoteen  before    the  (c)  25  Geo.  8.  c.  84,  •.  7. 

of  the  B^  who  ihaU  not  have  taken  '^  '  " —   "   *^  '  **•• 

I  of  allegiance  required  by  law,  and 


pawmgof  thea^who  ihaU  doc  havetaken  (d)  I  Barn.  &  Adol.  211 

theoath<  "  "    ■ 
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could  not  be  compelled  to  train :  the  attendance  for  that  purpose  was  entirely    Xm^*«  Bench, 
voluntary «on  his  part,  the  only  consequence  of  being  a  defkulter  was  being      TheKuio 
subjected  to  fines ;  and  the  crown  had  not  any  power  to  command  his  services  r, 

beyond  that  which  it  had  over  every  subject  of  the  realm.  The  act  merely  "^  ***"** 
gave  a  power  to  call  him  out  to  service  in  case  of  invasion ;  but  that  is  nothing  Witmxsham. 
more  than  the  undoubted  right  of  the  crown  by  the  common  law,  as  laid  down 
in  Blackstonis  Commentaries  (e),  and  ^otrAintf'tf  Pleas  of  the  Crown  (/).  That 
this  is  the  case  is  further  proved  by  the  act  for  the  defence  of  the  realm  (^), 
passed  in  the  year  immediately  preceding  the  passing  of  the  Volunteer  Act ; 
the  preamble  to  which  expressly  states  it  to  be  the  ancient  and  undoubted 
prerogative  of  the  crown  to  require  the  military  service  of  all  the  li^ge  subjects, 
in  case  of  an  invasion  of  the  realm  by  a  foreign  enemy.  The  power  given  to 
the  crown  to  call  upon  a  subject  to  resist  an  invasion,  is  no  new  power;  and  as 
that  was  the  extent  of  the  pauper's  legal  obligation,  upon  his  becoming  a  volun- 
teer, he  entered  into  no  new  contract  with  the  crown ;  he  engaged  to  do  no  more 
than  every  able  bodied  person  above  the  age  of  fifteen  was  equally  liable  to : 
for  by  the  same  act  every  person  is  made  liable  to  muster  and  train  upcm  the 
contingency  of  invasion.  In  all  respects,  therefore,  a  volunteer  was  on  the  same 
footing  only  as  all  other  subjects  of  the  realm. — [LiitUdaUf  C.  J.-^Did  not 
the  volunteer  put  himself  under  the  control  of  his  officers  t] — ^They  had  no 
power  except  during  the  time  of  his  actually  being  under  arms. 

Cur.  adv,  vuli. 
Lord  Denman,  C.  J.,  on  a  subsequent  day  (28  January/),  delivered  the  judg- 
ment of  the  Court. — ^The  question  in  this  case,  is,  whether  a  man  who  was  a 
member  of  a  volunteer  corps,  and  who  hired  himself  out  for  a  year's  service,  was 
at  the  time  of  making  this  contract  of  hiring,  nn  juris,  so  as  to  be  able  to  make  a 
valid  contract,  and  to  gain  a  settlement  under  the  omtract  of  service.  We  have 
been  referred  to  the  Volunteer  Act  of  the  44  Geo.  8,  c.  54,  and  to  the  Act  for 
the  Defence  of  the  Realm,  of  the  43  Geo.  3,  c.  96,  as  well  as  to  the  Militia  Acts 
of  the  42  Geo.  3,  c.  90,  and  others.  It  seems  to  us  that  the  Volunteer  Act  put 
the  vohmteer  soldier,  durmg  the  period  of  training,  upon  the  same  footing  as 
the  militia  man.  Under  the  authority  of  this  act  the  officers  were  empowered 
to  impose  restricti<Mis  on  the  volunteer  soldier,  to  call  on  him  for  military 
obedience  to  orders,  and  to  imprison  him  in  case  of  non-obedience.  It  does 
therefore  appear  to  us,  that,  by  becoming  a  volunteer,  the  pauper  placed  it  out 
of  his  power  to  give  the  whole  of  his  time  to  the  master  with  whom  he  contracted, 
as  he  made  himself  liable  to  be  called  on  to  employ  part  of  his  time  in  the 
service  of  the  crown.  I  think  that  the  circumstance  of  the  volunteer  being 
put  upon  the  same  footing  as  the  militia  man,  deprived  him  of  the  power  of 
making  a  valid  contract  for  a  year's  service,  during  the  period  that  he  was 
a  member  of  the  volimteer  corps ;  and  therefore  that  the  pauper,  in  this  case, 
gained  no  settlement  by  the  contract  he  entered  into  during  that  period. 

Sir  /.  Campbell,  amteus  curia,  said,  that  Lord  Erekine  had  written  a  work 
on  this  subject,  and  had  come  to  the  same  concluswn. 

Lord  Denman,  C.  J. — ^We  are  glad  to  hear  our  opinion  so  confinned,  and 
we  thought  it  strange  that  the  question  should  now  have  arisen  for  the  first 
time.  Order  of  sessions  confirmed. 

(«)  1  Black.  Com.  848;  4  Black.  Com.  (/)  1  Hawk.  P]«aa  of  the  Crown,  c.  22. 
122.  {g)  48  Geo.  8»  c.  96. 
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Kii^tBmA.  Doe  dem.  Martin  v.  Rob. 

Ad  aclmow-  MflLNER  moved  for  judgment  against  the  casual  ejector.  The  copy  of 
tenSntTn  ^  ^^^  declaration  and  notice  to  q>pear  was  left  with  the  son  of  the  tenant 

'***'°"^th*  ™  possession,  at  the  premises,  on  the  10th  of  January;  and  the  deponent 
decUrmtion  in  saw  the  tenant  himself  upon  the  12thy  who  said  that  he  had  reoetved  the 
Si'^fcitdlMr  P«P®"»  ^^*  **®  ^^  °^*  *^*®  ^**®°  ^  received  them. 

of  term,  12  Jan. 

btttnotwyiiig        p^  CurtVim.— That  will  not  do.     You  are  too  late.     You  must  serve 

wnen  it  was  ro- 

ceiTed,  it  not      another  ejectment. 

tufficientto  n    i         e     ^Ji 

make  good  a  lenioe  on  hia  ton  on  the  10  Jan.  on  tbe  premiiet.  tvuje  reiused. 

The  Kino  v.  Ford  and  others. 

The  demand  nHHE  defendants  had  been  found  guilty  of  an  assault  upon  Scatiergood,  a 
Gm.  3  c.  ^9  "'^^'^  P^^^  i"^  possession  of  ForcPs  goods,  by  virtue  of  a  seizure  under 

■.33^  peTiously  the  43  Geo.  3,  c  99,  s.  33  (a\  for  arrears  of  assessed  taxes. 

toadiatreia  ^ 

being  levied  for 

MMMMd  uxea,        Humfrty  moved  for  a  new  trial. — There  was  no  evidence  at  the  trial  of 

made  in  writing,  a  refusal  to  pay  taxes,  such  as  would  justify  Scattergood  in  coming  in.    In 

on'tK'party '^     Order  to  make  out  the  case  for  the  prosecution,  it  was  necessary  to  shew  tliat 

from  whraa        ScaUergood  was  lawfully  in  possession  of  the  goods,  and  that  could  not  be 

it »  fuffident     ^^  ^^^^Be,  unless  there  had  been  a  positive  refusal  to  pay  the  taxes.  CttUen  v. 

•^  f^"b«m^^  ilfoiTi*  (A)  seems  to  be  conclusive  on  this  point   Tluit  was  an  action  against 

made,  and  there  the  high  bailiff  of  We9imin9ter,  for  refusing  to  receive  the  vote  of  the  plaintiff, 

fuaanJn  ir"     ^  ^^  gtound  that  he  had  refused  payment  of  his  rates.  Abbott,  C.  J.,  in  his 

ground  of  in-      charge  to  the  jury  there  said,  ''It  is  necessary  that  I  should  state  my  q>inion 

or  for'any'oSer  ^°  V^^^^  ^^  ^^"^f  ^  ^^  ^^  "?^^  ^^  voting  claimed  by  the  plaintiff.     There  has 

cauae.  been  no  personal  demand  of  the  rates  which  are  due  from  him,  and  no  written 

paper  containing  a  demand  of  these  rates  has  been  left  at  his  house,  although 

an  application  had  been  made  at  the  house.  It  appears  to  me,  therefore,  that 

he  had  a  right  to  vote."    In  this  case  there  has  been  no  personal  demand 

made  on  Ford  by  the  collector,  nor  any  written  paper  containing  a  demand 

by  the  collector,  left  at  his  house. — [Lord  Denman,  C.  J.— -Two  of  the  collectors 

called  at  his  house,  and  saw  a  woman,  and  told  her  that  if  he  did  not  pay  the 

taxes  they  should  distrain.  He  called  on  one  of  them  the  next  day,  and  said  that 

be  could  not  and  would  not  pay  the  taxes ;  on  which  the  officer  said,  then  I 

must  put  in  a  distress.] — Still  that  is  not  sufficient.    If,  in  order  to  deprive 

(a)  That  StatnCe  enacti,  "  That  if  any  authorized  and  required,  for  nonpaymeot 

penoD  or  persona  shall  refute  to  pay  the  thereof,  to  distrain  upon  the  messuages* 

wveral  sum  and  sums  charged  upon  him,  lands,   teoemenu,    and  premises  cha^;ed 

her,  or  them,  by  any  act  or  acts  granting  with  any  sum  or  sums  of  money,  or  to  dis- 

the  duties  therein  mentioned,  or  any  other  train  theperson  or  persons  so  charged,  by 

duties  to  be  assessed  under  the  regula-  his  or  their  goods  and  chattels,  and  all  soch 

tioos  of  the  act,  upoo  deoiand  made  by  the  other  goods  and  chattels  as  they  are  thereby 

collector  or  collectors  of  the  division  or  authorized  to  distrain,   without  any  other 

place,  according  to  the  precepts  or  estreats  authority  from  the  commissioners  for  that 

to  him  or  them  delivered  by  the  commis-  purpose^  than  the  warrant  to  such  collector 

sioncra,  it  shall  be  lawful  to  and  for  such  or  collectors  delivered  at  the  time  of  his  or 

collector  and  collectors,  or  any  of  them,  their  appointment." 
who  are  thereby   respectively  thereunto         (6)  2  Stark.  577. 
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a  man  of  his  vote,  a  personal  demand  by  the  collector,  or  a  demand  in  writing  £iv  Beiuh, 

led  at  the  house  is  required,  still  more  must  it  be  necessary  here,  where  the  xbTKuiG 
consequences  are  so  serious.    There  should  have  been  a  personal  demand,  «• 

and  the  sum  claimed  should  have  been  specified.  ^'^' 

Sir  /.  Campbell,  contrd, — There  is  no  authority  for  saying  that  there  must 
be  a  personal  demand  by  the  collector,  and  a  personal  refusal  by  the  house- 
holder. The  words  of  the  section  referred  to  do  not  warrant  the  argument, 
that  a  personal  demand  is  necessary.  Cullen  y.  Morris  is  not  in  point.  A 
personal  demand  and  refusal  to  pay  are  necessary  to  bring  a  man  into  contempt, 
but  not  to  subject  him  to  a  distress  for  taxes  due.  The  declaration  by  the 
party  that  he  was  not  able  to  pay,  is  equal  in  this  case  to  a  refusal.  That 
is  so  in  the  case  of  an  award  for  all  purposes  but  to  bring  the  party  into 
contempt,  and  still  more  so  must  it  be  sufficient  here,  where  the  payment  is 
required  by  the  authority  of  an  act  of  parliament. 

Lord  Denman,  C.  J. — ^We  have  looked  into  the  act  of  parliament,  and  into 
the  case  cited,  and  are  of  opinion  that  no  rule  ought  to  be  granted  in  this  case; 
for  though  no  distress  should  he  made  till  after  a  demand,  it  is  not  necessary 
that  that  demand  should  be  made  on  a  particular  person,  or  for  any  particular 
sum,  provided  it  is  proved  that  a  demand  of  the  taxes  has  been  made,  and 
that  there  has  been  a  refusal  on  the  ground  of  inability,  or  for  any  other 
cause.  With  respect  to  the  case  of  Cullen  v.  Morrie,  we  think  that  the 
disqualification  of  a  voter  is  a  matter  totally  difierent  from  the  present  case ; 
and  that  the  principle  there  laid  down  cannot  be  applied  to  distresses  enforced 
under  this  act  of  parliament 

Rule  refused. 

The  King  v.  The  Inhabitants  of  St.  Nicholas,  Colchester. 

(f^A  UNDERS  SPARROW,  and  his  wife  and  family,  were  removed  by  order  i.  Since  1 W.  4. 
of  justices  from  Si,  James^  to  Si,  Nicholas*,  two  parishes  in  Colchester;  ^I8tt'>«e»«»t 
the  latter  appealed,  and  the  sessions  confirmed  the  order,  subject  to  the  fol-  occupation  of 
lowing  case:-  ^'tZ'^ 

By  agreement  in  writing,  of  the  date  of  24th  March,  1831,  the  pauper  pAity  hiring  it, 
and  one  Hutchinson  hired  a  freehold  messuage,  comprising  two  tenements  in  fer°a  tettleinent 
Si,  Nicholas,  for  the  term  of  two  years,  at  the  rent  of  60/.,  payable  half-  ^Y  anting » 
yearly.     Hutchinson  was  included  in  the  agreement  merely  to  guarantee  the  Where  a  pauper 
payment  of  the  rent:   the  pauper  alone  being  intended  to  occupy  the  pre-  TOnaiitkT*©?^* 
mises.    On  the  25th  of  March  the  keys  were  delivered  to  the  pauper.     On  two  tenementi, 
the  7th  of  November,  a  distress  was  put  in  for  the  half  year's  rent,  which  pi*«iSS*i^lf^'' 
became  due  at  Michaelmas,  1831,  and  the  goods  were  sold  under  the  distress,  y««i:'y»  »nd 
by  the  bailiff  employed  by  the  landlady,  who  paid  her  30/.  (the  half-year's  yei^?occupa- 
rent)  out  of  the  produce ;  and  the  surplus,  after  deducting  the  costs  of  the  Jl^"*  ""derlet 
distress,  was  paid  by^him  to  the  pauper.     At  Lady^day,  1832,  he  gave  up  a  person  who 
possession,  in  pursuance  of  an  agreement  made  with  the  said  Hutchinson,  J^^  SccupiSon 

of  them  (or 
three  weeks,  for  which  he  paid  8/.,  and  a  front  shop  to  another  person,  who  had  the  exclusiTo 
occupation  of  it  for  a  week ; — Held  that  the  pauper  did  not  gain  a  settlement. 

2.  Qiterf,  whether  a  payment  of  rent  by  means  of  a  distresi  on  the  goods  of  the  party  hiring 
the  tenement,  is  sufficient  to  satisfy  the  1  W,  4,  c.  18. 


48  TERM  REPORTS  in  thb  KING'S  BENCH. 

SSii^9  BmA    under  which  the  latter  took  exclusively  upon  himself  the  liability  to  pay 

TImKin«      ^^  anrear  of  rent  due  from  the  pauper.     During  the  year  commencing 

«•  .         l^dy-dayy  1831/  and  expiring  Lady^Uiy,  1832,  three  rooms  in   the  said 

of  messuage  were  underlet  by  the  pauper  to  Mr.  Daniel  WhiilU  Harvey^ 

^.Nicholas,    ^||o  \^  ^^  exclusive  occupation  of  them  for  three  weeks,  for  which  he 

paid  8/. ;  and  the  front  shop  was  underlet  to  a  print-seller  for  a  week, 

who  also  had  the  exclusive  occupation  of  it  during  that  time.     If  the  Court 

should  be  of  opinion  that  the  pauper  gained  a  settlement  in  the  parish 

of  SL  NiehoUu,  the  order  of  sessions  to  be  confirmed,  if  not,  the  onier  to 

be  quashed. 

Rytand,  in  support  of  the  order. — ^Two  points  were  taken  at  the  sessions: 
First,  that  there  was  not  a  sufficient  payment  of  rent;  and,  secondly,  that 
there  was  an  underletting^  which  invalidated  the  occupation.  The  1  Wm,  4, 
c  18,  requires  the  rent  to  be  paid  by  the  person  hiring  the  tenement.  It 
was  contended  at  the  sessions,  that  the  payment  by  distress,  was  not  a  pay- 
ment within  the  meaning  of  that  Statute.  But  this  case  is  not  within  the 
Statute ;  for  the  first  section,  which  alone  applies  to  this  case,  has  not  a  retro* 
spective  effect,  Rex  v.  Rutkin  (a).  That  Statute  came  into  operation  on  the 
80th  of  March,  1831.  Now  here  the  contract  of  hiring  was  on  the  24th  of 
March,  1831,  and  the  entry  into  possession  on  the  26th  of  the  same  month. 
The  payment  of  the  rent  by  distress,  amounts  to  a  payment  by  the  pauper; 
because,  although  not  by  his  money,  it  is  by  the  proceeds  of  his  goods. 
This  has  never  been  expressly  decided,  but  it  was  incidentally  admitted  in 
argument  in  Rex  v.  Ramegaie  (b).  In  a  note  to  that  case  it  is  said,  that 
this  point  was  argued,  but  not  determined.  In  Rex  v.  Carehaiian  (c),  the 
point  indeed  was  not  settled,  but  it  was  admitted  that  a  payment  by  distress, 
in  the  pauper's  life  time,  would  have  been  a  compliance  with  the  6  Geo,  4, 
c  57«  As  to  the  point  of  the  underletting;  before  the  1  Wm.  4,  in  whieh 
the  words  ''actually  occupied"  were  for  the  first  time  introduced,  there  would 
have  been  a  sufficient  occupation;  and  as  that  Statute  is  prospective  only, 
and  was  passed  after  there  was,  in  this  case,  an  inchoate  settlement  gained  by 
the  hiring,  it  does  not  govern  the  present  case.  If,  however,  the  Court  should 
be  against  this  view,  it  may  become  necessary  to  consider  the  decision  in  Rex 
V.  St.  Nieholae,  Rocheeier  (d),  where  it  was  held  that  to  gain  a  settlement, 
since  the  Statute  1  Wm.  4,  c.  18,  there  must  be  an  occupation  in  fact,  of  the 
whole  dwelling-house  or  building  of  which  the  tenement  consists,  by  the 
party  hiring  the  same ;  therefore  where  A,  took  a  lease  for  a  year,  of  a  house 
consisting  of  three  floors,  at  the  rent  of  40/.  per  annum,  and  after  he  had  been 
in  possession  three  months,  underlet  two  floors  by  the  quarter,  at  the  rate  of 
22/.  per  annum,  to  another  person,  who  occupied  them  for  two  quarters,  the 
ground-floor  only,  during  that  time,  being  occupied  by  A.  ^  and  in  all  other 
respects  the  provisions  of  the  6  Geo,  4,  c.  57,  and  the  1  Wm.  4,  c.  18,  were  com- 
plied with;  it  was  held  that  A,  did  not  gain  a  settlement.  Rex  v.  Rochester 
differs  from  the  present  case,  inasmuch  as  there,  both  the  contract  for  the  hiring 
and  the  occupation,  were  after  the  passing  of  the  act;  and  the  underletting  was 
of  two-thirds  of  the  house  for  six  months,  to  a  family  who  occupied  and  lived 

(a)  5  Bam.  &  Adol.  815.  (c)  6  Baro.  &  Cm.  9S ;  S.  C.  4  Dowl.  & 

ib)  6  Bam.  &  Cret.  718;  8.  C.  9  Dowl.      Ryl.  Mag.  Cas.  849. 
&  Kyi.  68S.  ((/)  5  Bam.  &  Adol.  819. 
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in  it,  and  at  more  than  half  of  the  rent ;  whereas  here,  the  underletting  merely    Kxngt  J?«ikeA. 
amounted  to  an  occupation  of  three  rooms  for  the  short   space  of  three      ti|^*k^o 
weeks,  and  at  a  very  small  proportion  of  the  rent.    \{  Rex  v.  Rochester  be  r. 

law,  any,  the  smaUest  undertetting  will  be  sufficient  to  prevent  a  settlement  '^•^'^^^^  *•"*■ 
being  gained :  a  consequence  that  certainly  never  was  intended  to  follow.  A  St.  Nicholab, 
servant  often  receives  less  wages  on  account  of  his  bemg  allowed  the  use  o( 
a  room ;  it  could  not  be  contended  that  that  would  prevent  the  master  from 
gaining  a  settlement,  and  yet  it  would  be  within  the  principle  contended  for. 
The  doctrine  laid  down  would  extend  to  persons  who  let  lodgings  to  judges 
or  barristers  on  the  circuit ;  to  hotel-keepers  and  inn-keepers ;  and  would 
apply  to  a  letting  for  one  single  night  as  well  as  for  a  longer  period. 

Knox,  eanird.^^i  appears  from  the  preamble  of  the  1  Wtn,  4,  that  that 
Statute  was  passed  to  explain  and  remove  doubts  which  had  arisen  on  the 
construction  of  the  6  Geo.  4.  Under  the  latter  act,  in  which  was  the  word 
*' occupied"  only,  it  was  held  in  Rex  v.  Great  Bolion(e),  and  Rex  v. 
Diteheai  (/),  that  a  settlement  might  be  gained,  though  there  had  been  an 
underletting  of  part  of  the  premises ;  but  the  1  Wm,  4,  requires  that  the 
premises  shall  be  ''actually  occupied"  by  the  person  hiring  the  same;  and 
the  only  way  in  which  effect  can  be  given  to  the  word  "  actually "  will  be 
by  supporting  the  decision  of  Rex  v.  Roeheeter,  and  holding  that  there  can 
be  no  settlement,  if  there  be  any  underletting.  It  is  said  that  the  1  Wm. 
4,  is  prospective  only,  and  does  not  apply  to  this  case ;  but  Rex  v.  Mary- 
iebone  {§)  is  an  authority  the  other  way :  there  it  was  held,  that  where  the 
settlement  was  inchoate  at  the  time  of  the  passing  of  the  59  Geo.  3,  the  act 
af^lied,  and  the  settlement  was  defeated  under  that  act.  Rent  could  not  be 
due  till  the  end  of  the  year.  It  is  quite  impossible,  therefore,  that  the  act 
should  not  apply,  for  it  expressly  says,  that  the  rent  is  to  be  paid  by  the 
person  hiring  the  premises.  The  answer  to  the  extreme  cases  put  on  the 
other  side  is,  that  in  none  of  these  cases  is  there  any  exclusive  occupation,  and 
that  such  is  the  fact  here,  the  case  expressly  finds.  As  to  the  payment  of 
the  rent  by  distress,  no  doubt,  for  some  purposes,  such  a  payment  would  be 
good ;  but  in  this  case,  to  establish  the  settlement,  the  Court  must  not  only 
give  eflbct  to  a  constructive  occupation,  but  also  to  a  constructive  payment 
of  the  rent.  Both  are  equally  bad.  The  Statute  requires  that  the  rent  should 
be  paid  by  the  tenant ;  here  the  tenant  does  nothing  but  sufier  his  goods  to 
be  distrained  for  the  rent,  the  whole  proceeding  is  tin  invitum. 

Lord  Dbnman,  C.  J. — ^This  is  in  truth  a  question,  whether  Rex  v.  Roeheeter 
was  well  decided :  all  the  attempts  to  distinguish  this  case  have  failed :  there 
is  clearly  no  distinction  whatever.  The  facts  bring  it  after  all  to  that  sort  of 
occupation  which  prima  facie  does  not  confer  a  settlement.  That  case  was 
decided  after  full  argument,  and  great  consideration;  at  the  same  time,  if  any 
reasonable  doubt  could  be  raised  upon  the  point,  each  of  us  who  assisted  in 
the  decision  of  that  case,  would  give  the  fullest  attention  to  any  ailments  to 
shew  that  it  was  wrong.  No  one  can  say  that  the  consequence?  of  that  deci'- 
sion  may  not  be  inconvenient ;  but  the  words  of  the  Statute  are  too  strong  to  be 

(«)  8  Bam.  &  Cr«t.  71.  (jT)  4  Barn.  &  Aid.  681. 

i/)  a  Bam.  &  Crei.  176. 
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MM$^^    under  an  occupation,  which  commenced  before  the  making/ and  continued 
Tbe  Kino      during,  and  after  the  suspension  of  an  order  of  removal  from  the  parish  where 
_       r-  the  tenement  is  situated.    Rex  v.  Barham  (a),  which  was  decided  upon  the 

of  St  John,  ^^  ^^*  3>  <^*  M>  shews  that  the  order  of  removal  of  itself  was  immaterial,  and 
ai  Haokiiit.  did  not  prevent  a  settlement  being  gained.  The  only  question,  therefore,  is, 
whether  the  suspension  of  that  order  would  have  that  eflfect;  because,  if  it 
had,  and  the  time  during  the  suspension  be  taken  away,  there  was  not  a 
year's  occupation.  The  35  Geo.  3,  c.  101,  s.  2,  which  regulates  the  suspen- 
sion of  orders  of  removal,  after  giving  the  power  of  saspensioo,  goes  on  to 
say,  **  which  suspension  of,  and  subsequent  permission  to  execute  the  same, 
shall  be  respectively  indorsed  on  the  said  order  of  removal,  or  vagrant  pass, 
and  signed  by  such  justice  or  justices;  and  no  act  done  by  any  such  poor 
person  continuing  to  reside  in  any  parish,  township,  or  place  under  the 
suspension  of  any  such  order  shall  be  effectual,  either  in  the  wh<^e  or  in  part, 
§or  the  purpose  of  giving  him  or  her  a  settlement  in  the  same."  The  ques- 
tion therefore  is,  whether  the  occupation  after  the  suspension  can  be  said  to 
be  an  oc/  done  within  the  meaning  of  the  Statute.  In  the  6  Geo,  4,  c.  57,  and 
1  Wiil,  4,  c.  18,  applicable  to  the  settlement  gained  by  renting  a  tenement, 
no  reference  is  made  to  the  35  Geo,  3;  the  case,  therefore,  stands  entirely  on 
the  words  **  no  act  done,"  in  that  Statute.  These  words  can  only  mean  some 
positive  act,  as  hiring  the  tenement,  paying  the  rent,  or  the  like,  and  cannot 
be  extended  to  mean  the  mere  act  of  residence  on  a  tenement  already  hired. 
-^Lord  Denman,  C.  J. — ^As  the  Statute  does  not  use  the  term  "positive  act," 
does  it  not  mean  any  act  whatever,  positive  or  passive,  including  residence!] — 
The  Statute  seems  to  make  a  distinction  between  residence  and  an  act  done, 
for  it  says,  "  any  act  done  by  any  such  poor  person  continuing  to  reside." 
The  order  of  removal  did  not  prevent  the  settlement,  and  that  is  as  strong  in 
its  operation  as  th^  order  of  suspension. 

Piait  and  Bodkin,  eontrd,  were  stopped  by  the  Court. 

Lord  Ddtmam,  C.  J. — ^This  case  must  be  determined  on  the  language  of  the 
Statute;  because  Sex  v.  Barham  has  determined  that  the  order  of  removal 
did  not,  under  the  circumstances,  prevent  a  settlement.  It  appears  to  me  to 
be  quite  clear  that  the  order  of  suspension  has  the  eflfect  within  the  terms  of 
the  Statute,  of  preventing  a  settlement  from  being  gained.  It  has  been 
ingeniously  argued,  that  residence  is  not  an  act  done  within  the  Statute,  be- 
cause it  is  mentioned  in  connexion  with  the  expression  **  act  done :"  but  if  we 
were  to  put  that  construction  upon  the  Statute,  we  should  not  give  it  an 
operation  consistent  with  the  object  expressed.  The  order  of  sessions  must, 
therefore,  be  quashed,  and  the  original  order  confirmed, 

]L4TTLEDALB,  J.,  and  WiixiAMS,  J^  coQciirred. 

Order  of  Sessions  quashed. 

(a)  8  Ban.  &  CieBi.  99. 
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The  King  v.  The  Inhabitants  of  Wbanolb.  ^''^^^^ 

^WO  justices,  by  their  order  dated  10th  /t«/y,  1833,  removed  Ant^  the  '^'^^'^^ 

wife  of  Jonas  Page  (her  husband  having  absconded),  and  child  from  the  the  miniiMt  of 

parish  of  Sherbeek  to  the  parish  of  Wrangle,  both  in  the  parte  of  Holland,  \^^^^ 

in  the  county  of  Ldneoln,  as  the  place  of  their  last  legal  settlement.    On  in UMpreMnce' 

appeal  by  the  parish  of  Wrangle,  the  session^  confirmed  the  order,  subject  ainctioii^  two 

to  the  opinion  of  the  Court  on  the  following  case.    At  the  hearing  of  the  cootnctiogptf^ 

appeal,  the  respondents  shewed  a  primd  fade  settlement  of  the  pauper's  ngiSedb^eidMr 

husband  (through  whom  the  settlement  of  the  pauper  and  the  child  was  ^'^J^^ 

derived),  in  the  appellant  parish  by  birth.    The  appellants  then  proposed  to  dium  of  pror- 

shew  a  subsequent  settlement  of  the  pauperis  husband,  by  hiring  and  service  "f^^^^ 

in  the  parish  of  Sibeey;  and  called  Mr.  Charles  CoUine,  who  stated  that  he  there  u  «Ti- 

hired  the  pauper's  husband,  for  a  year,  at  Leake  statute,  held  on  the  13th  writing  in  fmct 

May,  1822.    In  answer  to  a  question  from  the  respondents'  advocate,  he  constitnted  the 

steted,  that  the  agreement  for  the  hiring  was  in  writing,  that  he  aAerwards  wet  taken  to  be 

explained,  by  stating  that  he  and  Page  went  together  to  Mr.  /oAn  Plani,  the  XalS^tS}^ 
chief  constable's  cleric  (who  attends  the  statutes  to  record  the  hiring  of  the  wtiet: 

servanU),  who  in  their  presence,  and  by  their  direction,  entered  the  minutes  Sfthe  unnt  of 

of  the  hiring  into  a  book,  but  which  entry  was  not  signed  either  by  ColUne  or  ^  ^^^  j* 

Page,    The  book  was  not  produced  at  the  trial,  and  no  reason  was  given  for  miMibie,  with- 

its  non-production.    The  respondente' advocate  submitted  that  onl  evidence  ^^'^^^ 

of  the  hiring  could  not  be  received.    The  Court  being  of  that  opinion,  con-  dnction  of  the 

firmed  the  order  of  removal,  subject  to  the  opinion  of  the  Court  upon  the  ^xH^  ""* 
admissibility  of  such  oral  evidence,  under  the  circumstances  above  stated. 

Waddington,  in  siipport  of  the  order. — ^The  contract  of  hiring  was  in  writing* 
Both  the  parties,  the  pauper's  husband  and  the  master,  went  together  to  the 
chief  constable's  clerk,  and  he  in  their  presence  and  by  their  direction,  reduced 
the  contract  into  writing.  The  sessions  refused  parol  evidence,  because  the  ■ 
writing  was  not  produced ;  and  because  the  contract  having  been  reduced  into 
writing,  the  minute  was  the  best  evidence  of  its  terms.  All  the  cases  in  which 
parol  evidence  has  been  received  in  proof  of  written  contracts,  have  been 
either  proposals,  or  cases  where  the  contract  has  not  been  sanctioned  by  one 
of  the  parties.  The  cases  of  Ramsboliom  v.  Tunbridge  (a),  and  Ramebotiom 
V.  MortUy  {b\  are  of  that  description.  It  is  true  these  were  cases  which 
turned  on  the  question,  whether  a  stamp  was  required  or  not;  but  that  ques- 
tk>n,  and  that  whether  such  a  writing  is  receivable  in  evidence,  are  convertible 
propositions.  The  case  of  Doe  d.  Bmgham  v.  Carhoright  (c)  is  one  where 
the  paper  produced  as  evidence  of  a  contract  was  not  an  agreement  at  all. 
Hawkins  v.  Warre  (d)  is  a  case  of  a  mere  unaccepted  proposal.  Dalison  v. 
Stark  {e)  was  decided  on  the  ground  that  the  contract  had  not  been  sanc- 
tioned by  one  of  the  parties. — [Litiledale,  J. — ^That  is  not  quite  like  the 
present  case,  whkh  is  more  like  Uiat  of  a  contract  signed  by  a  broker.] — ^The 
principal  objection  taken  was  that  this  contract  was  not  signed.  No  signature 
was  necessary;  it  is  not  within  the  Statute  of  Frauds.   Cases  have  even  gone 

(a)  2  Maale  &  Selw.  484.  {d)  8  Ban.  &  Crei.  690. 

(6)  8  Maule  &  Selw.  44A.  (e>  4  fisp.  161. 

(c)  3  Barn.  &  Aid.  826. 
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Kiiif^s  Beueh.  siich  a  thing  as  a  suspenBion  of  the  right  to  distrain.— {Co/!mdS^«,  J.-*Do 
you  say  that  that  is  the  legal  effect  of  the  transaction?]— [Z^efunait,  C.  J. — 
That  may  be  so,  but  you  do  not  plead  that  it  was  so.] — In  Skerry  v.  Pres- 
ton {e).  Lord  Ellenbarough  sud,  ''there  is  here  no  suspension  of  the  right  of 
distress ;"  implying  there  might  be  such  a  thing,  but  that  it  was  not  there 
shewn  to  be  so.  When  rent  is  due  the  party  may  distrain ;  but  if,  instead 
of  doing  so,  he  takes  a  promissory  note,  that  taking  of  the  note  operates  in 
kw  as  an  agreement  to  suspend  the  right  of  distress.  If  that  is  not  so,  then 
the  landlord  may  receive  the  rent  by  the  distress,  and  receive  it  over  again 
by  the  value  of  the  note  indorsed  over  by  him  for  value^  It  is  no  answer  to 
say,  that  the  plaintiff  is  entitled  to  recover  in  a  special  action  on  the  case,  for 
the  law  will  give  him  his  remedy  by  way  of  defence  in  this  action,  in  order 
to  avoid  circuity  of  action.  The  plea  in  bar  is  sufficient,  and  the  argument 
in  favour  of  it  is  not  affected  by  the  statement,  that  at  the  time  of  the 
(jistress,  the  note  was  not  due. 

R.  V.  Richarde  in  reply. — ^The  question  is,  whether  the  merely  giving  a 
note  can  have  any  eflfect  upon  a  specialty  debt.  It  cannot  have,  for  dieeolvi 
potest  eo  ligamine  quo  Hgatur,  It  appears  in  the  latter  part  of  the  plea 
in  bar,  that  the  note  was  still  in  the  hands  of  the  defendant,  so  that  he  had 
not  any  advantage  from  it,  and  that  payment  of  it  had  not  been  made.«-[C0/?^ 
ridge,  J. — ^It  must  be  intended  that  the  note  was  not  due.] — ^That  doea  not 
appear  on  the  face  of  the  pleadings.  The  plaintiff  does  not  plead  that  the 
note  was  taken  in  suspension  of  the  right  of  distress,  or  in  payment  of  the 
rent;  and  therefore,  the  plea  in  bar  cannot  be  sustained;  RoWs  Abridg- 
ment, Extinguishment  (/),  "  so  if  the  lessor  accept  an  obligation  for  rent 
due  by  lease  for  years,  that  does  not  extinguish  the  rent,  for  the  rent  is 
higher,  being  real." 

Lord  Dbnman,  C.  J. — It  appears  from  a  case  in  Salkeld  (g),  that  you 
cannot  setoff  abond  against  rent,  for  one  is  higher  than  the  other;  it  follows 
that  in  this  case  there  can  be  no  extinguishment.  Even  if  the  note  might 
operate  as  a  suspension  of  the  right  of  distress,  it  ought  to  have  been 
distinctly  pleaded.  Kearslake  v.  Morgan  is  not  in  point ;  for  in  that  case, 
there  was  the  security  of  a  third  party.  In  this  case,  there  was  merely  a 
passing  between  these  two  parties  of  a  promissory  note;  and  there  is  no 
averment  that  the  note  was  received  in  accord  and  satisfaction,  or  that  in 
consideration  of  the  giving  of  the  note,  the  defendant  agreed  that  he  would 
not  distrain.  The  plea  in  bar  appears  to  me  insufficient,  and  there  must  be 
judgment  for  the  defendant. 

LiTTLSDALB,  J. — ^Thc  question  is,  whether  the  taking  of  this  note  is  to 
be  considered  in  the  shape  of  an  agreement  to  suspend  the  right  to 
distrain.  In  Com,  Dig,  Pleader,  2  W.  46,  it  is  said,  that  «In  debt  on 
contract  the  defendant  may  plead  a  bond  given  for  the  same  debt,  but 
he  cannot  plead  another  bond  given  in  satisfaction  to  debt  upon  bond.''  In 
Uayford  v.  Andrews  (A),  it  was  held  that  to  debt  on  bond,  conditioned  for 

(«>  «  Chiu  245.  ig)  Gage  v.  Acton,  1  Salk.  826. 

(/)  605.  (A)  Cro.  ElljL  697. 
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payment  at  a  certain  day,  a  plea  that  the  jfilaintiffgave  a  longer  day  of  pay-    kin^^i  Bgnch, 
nient  was  bad.     Mease  v.  Meaee  {%),  and  the  cases  there  cited,  all  serve  to 
shew  that  if  the  original  debt  is  a  specialty,  you  cannot  defend  yourself 
against  it  by  giving  in  evidence  a  parol  agreement  to  extend  the  time  of 
payment 

Williams,  J: — On  the  ftoe  of  this  plea  in  bar,  nothing  is  disclosed  to 
shew  a  sufficient  answer  to  the  defendant's  right  ^of  distress.  If  the  note 
was  accepted  in  satisfaction  of  the  rent,  that  ought  to  have  been  pleaded; 
which  has  not  been  done,  and  we  are  called  on  to  consider  what  is  the  effect 
of  the  note  per  ee  on  the  right  to  distrain.  The  only  question  that  the 
plaintiff  can  put  to  the  Ck>urt  is,  whether  the  holding  of  the  note  was  not 
ipeo  fmeio  a  suspension  of  the  right  of  distress.  The  plea  in  bar  does  not 
disclose  sufficient  matter  to  raise  that  question.  There  is  a  difference  in  the 
relative  value  of  the  two  modes  of  security,  and  it  ought  to  have  been  set 
out  in  the  plea  in  bar,  that  there  was  an  agreement  that  the  taking  of  the 
note  should  suspend  the  right  of  distress,  or  something  should  have  been 
shewn  that  would  have  the  (^ration  of  creating  a  similar  result. 

CoLSRiDOB,  J.— I  am  quite  of  the  same  opinion.  The  plaintiff  does  not 
contend  that  this  plea  amounts  to  absolute  payment,  or  to  an  extinguishment 
of  the  debt  It  was  aiigued  that  the  effect  of  it  was  to  shew  that  there  was 
an  agreeihent  to  operate  as  a  suspension  of  the  exercise  of  the  right  of 
distress.  I  do  not  think  we  can  come  to  that  conclusion,  unless  we  are 
prepared  to  say  that  it  is  a  necessary  legal  consequence,  which  takes  away 
from  the  landlord  his  right  to  distrain,  merely  because  he  receives  a  promis- 
sory note  from  the  tenant  for  the  amount  of  rent  due.  It  is  possible  it  was 
so,  and  some  agreement  may  have  been  come  to  between  the  parties ;  but 
that  is  not  necessarily  the  legal  eflect  of  the  transaction ;  and  the  fact  has 
not  been  pleaded  as  it  ought  to  have  been  pleaded,  to  give  it  such  an  effect. 

Judgment  for  the  Defendant 

(i)  Cowp.  47. 


The  Kino  t?.  The  Inhabitants  of  Creorina. 

^EPTI3fUS  LLOYD,  his  wife,  and  five  children,  were  removed  by  an  WhereamAD, 

order  of  two  justices,  from  the  parish  of  Creorina  to   the  parisJi  of  hoId"intBr»t*** 

Glaeeomhej  both  in   the  county  of  Radnor,     Upon  appeal,  the  session^  diedmtciute, 

quashed  the  order,  subject  to  the  following  case: — The  pauper,  SepUmue  ^^\^ 

lAoyd,  acquired  a  settlement  in  the  parish  of  GUucombe,  by  renting  a  three  otiier 

tenement,  situated  in  that  parish,  for  several  years,  up  to  the  year  1830,  at  of  thetontluT. 

the  yearly  rent  of  24/.     The  pauper's  father,  John  Lloyd,  died  in  the  year  {XlJlf'rf  SLi- 

1822,  intestate,  possessed  of  a  leasehold  tenement,  situated  in  the  parish  of  niitntton,  the 

four  brother! 
joined  in  mortga^os  the  estate ;  and  aftenrarda  the  pauper,  hj  Tcrbal  agreepient  only,  parted 
with  his  interest  in  toe  equity  of  redemption  to  one  of  his  brothers  for  a  consideration  paid,  and 
•ubsemiently  joined  with  his  other  brothers  in  an  assiipinif  nt  to  him  i^Hdd,  that  the  pauper 
parted  with  his  interest  in  the  eouity  of  redemption  by  the  verbal  aj^reevent;  and  therefore 
coold  gain  no  settlement  by  estate,  oy  virtue  of  a  residence  after  the  verbal  agreement,  but  before 
the  aiiignmeot.     - 
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CrejfrinOf  which  he  held  for  the  residue  of  a  terai  of  nine  hundred  and 
ninety-nine  years,  at  a  pepper-cmn  rent,  leaving  a  widow  and  four  sons, 
John,  Jamet,  Septimus  (the  pauper),  and  William.  On  the  4th  day  of 
^CmokinaT  ^«y«*^>  1S28,  letters  of  admini8trati<Mi  to  the  estate  of  John  Uoyd,  the 
father,  were  granted  by  the  Consistory  Court  of  the  Archdeaconry  of  Brecon, 
to  James  Lloyd,  one  of  the  sons.  By  an  indenture  of  assignment,  dated  the 
23d  of  August,  1828,  between  the  said  James  Lloyd,  the  administrator, 
John  Lloyd,  Septimus  Lloyd  (the  .pauper),  and  William  Lloyd,  and  Mrs, 
Ann  Guise,  afler  reciting  the  lease,  the  tenement  was, assigned  by  Jasnos 
Lloyd,  the  administrator,  and  confirmed  by  John,  Septimus,  and  William 
Lloyd,  to  Mrs.  Ann  Guise,  by  way  of  mortgage,  for  the  residue  of  the 
term  of  nine  hundred  and  ninety-nine  years,,  for  securing  120^.  and  interest. 
Th^  four  brothers  divided  the  120/.  equally  between  them,  eSQCUted  the 
deed,  and  signed  the  receipt,  and  covenanted  for  the  repaymrat  to  Mrs.  Ann 
Guise,  of  the  120/.  and  interest.  At  thp  j^ime  of  this  transacti(Hi»  the  pa«per 
reaide^l  in  the.  parish  of  Glascombfif  upon  the.  tenement  before  mentionad. 
About  a  year  afterwards,  whilst  residing,  on  the  tenement  in  Glascombe,  he 
agreed  verbally  with  his  brother  William  Lloyii^  to  s^U  to  him  all  hia  interest 
in  the  leasehold  tenement,  in  consideration  of  his  paying  the  share  of  the 
pauper  in  the  120/.  and  all  interest  due,  and  to  grow  due,  and  of  the  sum  of 
2/.,  which  2/.  was  allowed  to  the  pauper  by  William  Lloyd.  About  a  year 
after  making  this  agreement,  the  pauper  reraoy^d .'udp  a  cottage  in  Cregrimh 
and  continued  there  until  his  removal  under  tJie  order,  but  did  not  int^rfece 
with  the  leasehold  tenement.  Ifi  Septen^ef^  1832,  William  Lloyd,  on  behalf 
of  himself  and  his  brothers  James^  John,  aod,  Septimus,  gave  a  written 
notice  to  Mrs.  Guise,  that  at  the  expiration  <rf*.  six  months  the  principal 
and  interest  on  tier  mortgage  would  be  paid  ofT.  By  an  indenture,  dated 
29th  of  April,  1833,  John  Lloyd,  James  Uoyd  the  administrator,  and  Sep-^ 
timus  Lloyd  the  pauper,  in  consideration  of  30A  expressed  to  be  paid  them 
by  William  Lloyd,  released  and  assigned  all  their  interest  in  the  leasehold 
tenement  to  William  Lloyd,  No  money  passed  to  the  pauper,  |H^t7/M»» 
Lloyd  claiming  and  retaining  his,  the  pauper's,  share  under  his  bargain, 
made  three  years  before,  and  having  received  and  retained  the  intermediate 
rent  belonging  to  the  pauper's  fourUi  share. 

B.  Andrews,  in  suf^rt  of  the  order, — ^In  Rex  v.  Berkswell  (a),  where  a 
lord  of  a  manor  granted  a  lease  of  a  cottage  for  thirty-one  years  to  A.,  who 
resided  in  it  above  a  year,  and  died,  leaving  a  widow,  and  three  daughters ; 
and  administration  was  granted  to  the  widow,  but  no  distribution  of  the 
estate  was  made ;  and  afler  his  death,  the  widow,  and  by  her  permission,  one 
of  the  daughters  and  her  husband  resided  in  it  some  years;  it  was  held  that 
the  daughter,  or  her  husband  in  her  right,  had  not  any  equitable  estate  in 
the  cottage,  and  that  no  settlement  was  gained  by  then:  residence  in  it  In 
Rex  V.  Widworthy  (^),  where  there  were  two  next  of  kin  in  equaK  degree, 
and  the  father  being  possessed  bf  the  residue  of  a  term,  died  intestate,  and 
after  order  of  removal  made  for  one,  he  took  out  letters  of  administration ; 
it  was  held  that  he  gained  no  settlement  by  virtue  thereof.     The  question 

(a)  1  Barn.  &  Ores.  542.  (6)  Andr.  4 ;  S.  C.  Burr.  109;  8.  C.  8 

Bolt.  6U. 
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IB,  whether  there  was  here  any  distribution  or  ^not.    The  fiicts  go  to  shew    XSuf^f  Beneh. 
that  there  was.    There  was  cleariy  an  equity  of  redemption  in  the  pauper,       *n^,  ^^^ 
together  with  his  brothers,  for  all  were  oatitled  to  call  for  a  reconveyance ;  «• 

and  a  settlement  may  on  the  authorities  be  gained  in  respect  of  an  equity  of  of  Cheobina. 
redemption.    All  the  brothers  agreed  to  turn  the  property  into  money,  of 
wbidi  the  pauper  took  his  share ;  and  as  the  equity  of  redemption  was  in 
itiiem,  the  residence  of  the  pauper  more  than  forty  days  gave  him  a  settle- 
mont    The  order  of  sessions  was  therefore  right. 

Adofyhusy  eantrd,  was  stopped  by  the  Court, 

Per  Curiam.'^The  letters  of  administration  were  taken  out  before  the 
mortgage.  The  legal  estate  was,  therefore,  in  the  administrator,  and  the 
pauper  had  an  interest  in  the  equity  of  redemption,  which  he  parted  with 
by  the  agreement  which  is  stated  in  the  case.  It  is  clear,  therefore,  that 
after  that  transaction,  he  had  no  equity  of  redemption  remaining  in  him, 
and  could  not  gain  any  settlement  in  respect  of  such  an  interest. 

Order  of  Sessions  quashed. 

In  re  Palmbr. 

npHIS  was  an  application  against  John  Palmer ^  an  attorney  of  this  Court,  An  attornev  ' 
dlilling  upon  him  to  shew  cause  why  he  should  not  be  struck  off  the  ]jl^oc^ioii*Uy 
Rolls,  for  allowing  his  name  to  be  used  by  one  Edmonds^  contrary  to  22  occupied  |wrt 
Geo,  2,  c.  46,  s.  11  (a).  The  Court,  in  last  term,  referred  the  matter  to  the  where  h»«rti-* 
Master,  who  now  made  his  report  in  the  following  terms : — "  I  reported  that,  ^  ^^^  ^*J«*» 
in  the  year  1829,  Palmer  was  residing  at  Coleshilit  and  also  occupying  both  being  on 
occasionally  part  of  a  house  in  Birmingham,  in  which  Edmonds  and  his  ^^^'^  ^Jjife 
family  lived,  Edmonds  paying  the  rent  and  taxes;  Edmonds  being  at  the  habit  of  attend- 
tioie  articled  to  Palmer,  and  the  name  of  Edmonds  being  on  the  door,  as  |!^uestouid 

before  magit- 
tratet,  as  luch  clerk,  but  deriying  a  profit  to  himself  therefrom :  he  also  conducted  an  appeal  in 
the  name  of  his  master,  vbo  allowed  part  of  the  bill  to  be  paid  by  a  suit  of  clothes  made  for  the 
clerk.  It  also  appeared,  that  several  writs,  issued  out  of  K.  B.,  had  been  placed  in  the  hands  of 
an  officer  to  be  executed,  having  the  master*s  name  upon  them,  for  part  of  which  he  paid,  but 
referred  the  officer  to  the  clerk  lor  the  remainder,  saying,  it  was  the  clerk's  business  ana  not  his ; 
and  that  in  an  action  carried  on  in  K.  B.  in  the  name  of  the  master,  with  his  knowledge  and 
concurrence,  the  clerk  ap|>eared  and  acted  as  the  attorney,  and  after  verdict  obtained,  claimed 
to  have  the  costs  paid  to  himself,  and  objected  to  have  Uiem  paid  to  the  master  i^Hdd,  that  this 
was  a  case  within  22  Geo.  2,  c.  46,  s.  11 ;  and  the  Court  ordered  the  attorney  to  be  struck  off 
theioUs. 

(a)  By  that  Statute,  reciting  "  that  divers  accoant  or  for  the  profit  of  any  unqaalified 

persons  who  are  act  examined,  sworn ,  or  person  or  persons,  or  send  any  process  to 

admitted  to  act  as  attomeya  or  solicitors  in  such  unqualified  person  or  persons,  thereby 

any  court  of  law  or  ecjnity,  do  in  coignnc-  to  enable  him  or  them  to  appear,  act,  or 

Uon  with,  or  by  the  assistance  or  connivance  practise  in  any  respect  as  an  attorney  or 

of  certain  twom  attorneys  and  solicitors,  and  solicitor,  knowing  him  not  to  be  duly  qoa- 

by  yarions    snbtle   contrivances*   intrude  lifted  as  aforesaid,  and  complaint  shall  be 

themselves  into  and  act  and  practise  in  the  made  thereof  in  a  summaiy  way  to  the 

office  and  business  of  attorneys  and  solid-  Court  from  whence  such  process  did  issne, 

tors*,  to  the  great  prejudice  and  loss  of  many  and  proof  made  thereof  npon  oath  to  the 

of  his  majesty's  subjects,  and  the  scandal  satisfacGon  of  the  Court,  that  soch  sworn 

of  the  profession  of  the  law,''  it  is  enacted  attorney  or  solicitor  hath  offended  therein 

that  "if  any  s«t>malloniey  or  solicitor  shall  as  aforesaid,  then  and  in  such  case  every 

act  as  agent  for  any.  person  or  persons  not  sncb  attorney  or  solicitor  so  offending,  shall 

dniy  qualified  to  aa  as  an  attorney  or  soli-  be  struck  on  the  roll,  and  for  ever  after 

oitor  as  aforesaid,  or  permit  or  sufiier  his  disabled  from  practising  as  an  attorney  or 

aaoie  to  be  a^ywiH  nuuie  u«e  of  opon  the  solicitor.*' 
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MCii^tBendu  also  the  flame  of  Palmer,  That  Edmonds  was  b  the  habit  of  attending  the 
in  re  Palmsr.  ^^^  ^^  Requests  in  BirmingfuMm,  and  before  the  magistrates  at  the  Public 
Office  in  Birminffham,  and  at  the  Petty  Sessions  in  Warwick,  transacting 
business  as  the  clerk  of  Palmer  nominally,  with  his  knowledge,  but  deriving 
a  profit  to  himself  therefrom.  It  appeu^  also,  that  an  appeal  had  been 
tried  in  the  Court  of  Quarter  Sessions  for  the  county,  in  the  name  of  Palmer , 
in  which  the  client  had  consulted  Edmonds,  supposing  him  to  be  an 
attorney,  and  where  Palmer  had  allowed  Edmonds  to  conduct  the 
proceedings ;  and  had  permitted  part  of  the  law  bill  to  be  paid  by  the  client 
(who  was  a  tailor)  making  a  suit  of  clothes  for  Edmonds.  The  above 
instances  arose  in  the  inferior  Courts,  or  Court  of  Quarter  Sessi<ms,  and  I 
have  now  to  add,  and  submit  to  the  decision  of  the  Court,  two  instances 
arising  in  the  Court  of  King^s  Bench,  These  are,  first,  that  in  or  about 
1832,  several  writs  were  placed  in  the  hands  of  an  officer  to  be  executed, 
having  Palmer* s  name  upon  them,  for  part  of  which.  Palmer  afterwards  paid 
him,  but  referred  him  to  Edmonds  for  the  remainder,  saying  the  rest  was 
Edmonds*  business,  and  not  his.  And  second,  that  in  1829,  1830,  an 
action,  Dams  v.  Ashford,  was  carried  on  in  the  name  of  Palmer,  with  the 
knowledge  and  concurrence  of  Palmer,  in  the  course  of  which  Edmonds 
appeared  and  acted  as  the  attorney,  and  after  verdict  obtained,  claimed  to 
have  the  costs  paid  to  himself,  and  objected  to  have  them  paid  to  Palmer ^ 

Hill  shewed  cause. — ^There  is  no  distinct  charge  made  against  Palmer, 
nor  any  instance  shewn  of  the  abuse  of  the  process  of  this  Court.  It  was 
only  on  some  general  charges  in  the  affidavits,  that  the  matter  was  referred 
to  the  Master.  The  application  relates  to  the  alleged  conduct  of  Palmer,  in 
the  Court  of  Quarter  Sessions,  and  the  Court  of  Requests  at  Birmingham. 
The  act  on  which  this  application  is  founded,  does  not  apply  to  proceedings 
in  those  courts;  there  is  another  Statute  applicable  to  them.  If  there 
be  any  ground  for  complaint,  the  complaint  should  be  made  to  the  Court 
from  which  the  process  issued.  There  are  but  two  instances  of  transactions 
in  this  Court ;  and  with  reference  to  them,  the  only  imputation  contained  in 
the  report  is,  that  Palmer  referred  the  officer  to  Edmonds  to  make  certain 
payments,  which  were  due ;  that  fact  is  explained  by  the  circumstance  that 
Edmonds  was  the  articled  clerk  of  Palmer.  There  is  one  case  in  which  Ed- 
monds, after  verdict,  claimed  to  have  costs  paid  to  himself,  and  objected  to 
allow  them  to  be  paid  to  Palmer:  it  is  not  shewn,  that  such  claim  was  com- 
plied with.  The  penalty  is  so  severe,  the  Court  will  require  as  clear  a  finding 
as  on  a  verdict.  The  previous  act  of  2  Geo.  2,  c.  23,  does  not  apply  to  this  case, 
because  the  term  "*  conviction,"  used  in  that  Statute,  means  by  indictment, 
and  not  by  summary  application.  The  power  of  the  Court  does  not  arise  on 
the  mere  fact,  that  Palmer  is  one  of  its  officers,  but  depends  on  the  special 
provisions  of  the  Statute,  and  must  be  exercised  in  accordance  with  them. 

The  Solicitor-General  and  Whateley,  in  support  of  the  rule. — The  charge 
against  Palmer  is,  that  he  was  in  the  habit  of  allowing  Edmonds  to  carry  on 
business  as  an  attorney  for  his  own  benefit,  and  to  use  Palmer's  name  for  that 
purpose :  and  it  is  a  strong  fact,  that  there  is  a  statement  of  Palmer  himselC 
before  the  commissioners  of  bankruptcy  to  that  eflect,  in  speaking  of  the 
mode  in  which  the  business  was  carried  on.     The  Court  must  raise  the 
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inference  from  the  report,  that  EAncnds  practised  as  an  attorney,  with  the  Xt^$  AiuK 
knowledge  and  concurrence  of  Pa/m«r.— [Lord  Dennum,  C.  J. — ^But  suf-  j,^^|«». 
ficient  fiicts  nrast  be  stated  to  raise  that  inference.  Here  the  Master  says, 
adrisedly,  that  writs  were  placed  in  the  oflker's  hands,  but  it  does  not 
appear,  that  that  was  done  by  Edmonds,  or  with  the  knowledge  of  Palmer.'}'^ 
hi  r9  Ciarke(b)f  where  there  was  a  report  of  the  Master,  on  a  rule  similar  to 
this,  the  judges  considered  they  were  bound  to  strike  the  party  off  the  Roll, 
if  they  were  convinced  in  their  own  minds  that  the  charge  against  him  had 
been  substantiated.  That  case  is  referred  to,  to  shew  that  it-  is  not 
necessary  that  the  application  should  be  made  against  an  attorney  in  the 
inferior  court,  out  of  which  the  process  issued,  but  that  proceedings  against 
him  may  be  taken  on  the  general  authority  of  this  Court  In  the  case  of  Ik 
re  Jackson  (c),  Abbott,  Chief  Justice,  in  giving  the  judgment  of  the  Court, 
said,  that  "  the  enacting  part  must  be  construed  with  referepce  to  the  mis- 
chief recited  in  the  preamble."  The  2  Geo,  2,  c.  23,  does  apply  to  this  case,  and 
the  practising  in  the  Quarter  Sessions,  and  in  the  inferior  court,  clearly  gives 
this  Court  a  jurisdiction.  For  some  purposes,  the  Court  of  Quarter  Sessions 
is  a  superior  court,  ibr  costs  there  are  taxable.  In  Exparte  Whatton(d), 
although  the  Court  did  not  interfere,  it  was  laid  down,  that  the  Court  had  a 
general  jurisdiction  independently  of  the  Statute. 

Lord  Denman,  C.  J. — ^The  affidavits  on  the  former  occasion,  when  the  case 
was  before  us,  shewed,  that  there  was  a  great  intimacy  between  these  parties, 
and  that  something  like  a  partnership  existed  between  them.  The  question 
was,  whether  the  business  which  PcUmer  permitted  Edmonds  to  carry  on  in 
his  name  was  business  of  this  Court,  and  upon  the  doubt  which  ^>peared  to 
exist,  as  to  that  point,  it  was  aiigued,  that  the  case  did  not  come  under  the 
22  Geo,  2.  The  case  was  sent  to  the  Master  to  inquire  into  this  pomt,  and  the 
object  of  sending  it  to  him,  was  simply  to  inquire^  whether  that  act  could  be 
put  in  force  against  Palmer,  The  interference  of  the  Court,  was  certainly  not 
put  upon  its  general  power.  After  having  been  referred  to  the  Master,  it  ia 
now  Iffought  to  this  single  question,  whether  enough  appears  to  call  on  this 
Court  to  act.  We  cannot  shut  our  eyes  to  the  fact,  that  these  two  persons 
were  living  together  in  one  house,  that  they  were  engaged  in  the  same  causes 
in  other  Courts;  and  from  that  circumstance,  we  think  it  reasonable  to 
presume,  that  they  pursued  the  same  course  of  business  as  to  causes  in  this 
Court.  Two  particular  instances  are  referred  to,  and  the  proof  as  to  them,  is 
such,  that  I  am  afraid  we  can  have  no  doubt  upon  the  subject,  and  we  must 
act  upon  the  principle  laid  down  by  Lord  Tenterden,  In  re  Jackson.  The 
first  of  these  instances  was  this,  In  or  about  the  year  1832,  several  writs 
were  placed  in  the  hands  of  a  sheriff's  officer  to  be  executed,  with  Palmer's 
name  upon  them.  For  part  of  these,  Palmer  paid  the  officer,  but  as  to  the  * 
rest,  he  referred  the  officer  to  Edmonds,  saying,  that  they  were  Edmonds* 
business  and  not  his.  That  being  so,  it  is  impossible  not  to  say,  that  of  •  '  ^  " 
the  various  writs  thus  given  to  the  officer,  some  were  for  the  benefit  of 
Palmer,  and  some  for  the  benefit  of  Edmonds.  The  second  of  these  cases  is, 
that  in  1830,  an  action  was  commenced  in  the  name  of  Palmer,  and  that  after 
it  was  terminated,  Edmonds  claimed  the  costs,  and  refused  to  allow  them  to 

(6)  S  Dowl.  &  Ryl.  260.  (rf)  5  Bara.  &  AW.  824. 

(0  1  Bam.  &  Cks.  270 
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ISigV^idk    be  paid  to  Pahter.    It  is  not  stated  what  ultimately  became  of  those  costs ; 

i»f«P4ucnu  ^^  ^^  ^  stated,  that  the  actioa  was  brought  with  the  knowledge  €l[ Palmer^ 
and  thai  his  name  was  used  in  it;  and  that,  in  the  course  of  it,  Ednumdi 
appeared,  and  acted  as  the  attorney,  and  PaUner  did  not  appear  at  all.  Ai* 
Wiomh  was,  therefore,  acting  with  the  knowledge  and  concurrence  of  Palmer. 
Conakkfing  that  the  inquiry  was  not,  as  to  whether  the  business  done 
l«Vi.  bosinesa  in  this  Court,  but  whether  EdmondM  was  empk>yed  in  the 
manner  charged,  it  seems  to  me  impossible  not  to  come  to  the  conclusion 
that  £rfi«0fidf  was  so  employed  in  proceedings  from  this  Court,  using  ^  name 
of  A/maf)  and  with  his  concurrence.  So  that  the  case  is  distinctly  brought 
within  the^  22..6r«o.  2,  c.  46 ;  therefore  we  have  no  option,  as  to  the  exercise 
of  the  authority  we  possess,  namely,  that  of  striking  Pahner  off  the  Rolls  of 
tUa  Court. 

LiTTLBDALB,  J.— The  instances  are  not  so  explicit  as  they  might  be.  As 
to  the  first,  it  is  not  said,  whether  the  oflBcer  was  to  be  paid  by  Palmer  or 
Edmonds;  but  the  report  does  state,  that  when  the  officer  was  to  be  paid, 
Pftbner  said,  **  some  of  these  writs  are  mine,  and  some  are  Edmonds^, ^  so  that  it 
is  shown,  that  Edmonds  derived  a  benefit  from  the  issuing  of  the  writs.  In  the 
other  instance  also,  the  difficulty  is  a  good  deal  helped  out  by  the  fact,  that 
both  these  persons  resided  in  the  same  house,  and  that  Edmonds  was  the 
articled  clerk  of  Palmer.  If  he  was  the  articled  clerk,  and  writs  were  put 
into  the  officer's  hands  by  him,  to  be  paid  for  by  him,  it  does  appear  to  follow, 
that  Edmonds  had  the  benefit  of  these  writs  with  the  concurrence  of  Palmer. 
With  respect  to  the  second  instance,  the  action  clearly  appears  to  have  been 
brought  with  the  concurrence  of  Palmer.  The  action  was  conducted  in  the 
name  of  Palmer,  but  he  did  not  appear  in  it  himself,  and  Edmonds  afterwards 
claimed  the  costs.    The  whole,  therefore,  was  one  transaction. 

CoLBRiDGB,  J. — ^The  mind  is  naturally  indisposed  to  come  to  a  conclusion 
where  the  consequences  are  so  highly  penal.  I  struggled  against  it  from  the 
first,  but  I  fully  concur  with  the  view  taken  of  the  facts  by  the  Lord  Chief 
Justice,  and  ray  brother  Littledale;  and  when  to  them  is  applied  theprincif^ 
laid  down  by  Lord  Tenterdet^  I  think  we  must  come  to  the  concluskm,  thai 
this  party  ought  to  be  struck  off  the  Rolls. 

Rule  absolute. 

The  Kino  t;,  Tabpblby. 

Qwrv,  wlwdwr      ADAMS,  Serjt.,  and  Humfrey,  shewed  cause  against  a  rule  for  changing 

to^^g?^         ,  ih&  venue  in  an  indictment  for  libel,  from  Norihampionehire  to  NoUing' 

dku?"  f" ""   *'»»^**^*-    Under  the  provisions  of  the  6  Geo.  4,  c.  50,  s.  30,  by  which  the 

Hbtl  am  be  en-  mode^  of  Striking  Special  juries  is  regulated,  and  which  says,  **  that  every 

■Mip^rijJ  jM?    i^y  struck  shall  be  the  jury  returned  for  the  trial  of  the  issue,''  it  would 

utttnidc.         WP^^   ^^   ^^^  Court  has   not   the  power  to  change   the  venue,   afler 

t^oijuiy  has  been  struck,  which  is  the  case  in  the  present  instance.    The 

application  is  too  late.     It  is  not  even  suggested  that  any  one  fact  has 

arisei^  since  the  jury  was  struck,  to  warrant  the  party  in  coming  to  the 

Court  to  make  this  application. 

The  Court  expressed  no  opinion  on  this  point,  but  discharged  the  rule  on 
other  grounds. 
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In  re  Gale.  £ti«r«Bnd^ 

JM^IGHTMAN  applied  for  a  rule  to  shew  came  why  Sarah  GaU,  the  &M6KtbatH 

wife  of  TAoivuM  GoA?,  should  not  be  dischai^  out  of  the  custody  of  ^S»*S!^ 

the  sheriff  of  Cumberland,  in  which  she  then  was  by  virtue  of  a  writ  of  con-  n»itgniit«d 

ttsmace  capiendo,  for  contempt  in  nonpayment  of  costs  in  a  suit  for  defamation  ^Snidmmaee 

in  an  Ecclesiastical  Court.    The  ground  of  his  motion  was,  that  it  did  not  ap-  ^'^^'  ^^^ 

pear  conclusively  on  the  warrant,  that  the  suit  was  for  such  defamation  as  was  a  rabject  mat- 

only  the  subject  matter  of  jurisdiction  in  the  Ecclesiastical  Court.     He  ^cJ^^i^** 

cited  Rex  v.  Dugger  (a),  Rex  v.  Egre  (b),  and  Rex  v.  Pagton  (c),  as  authorities,  witUn  tiie  juiw- 

to  shew  that  it  ought  to  appear  upon  the  warrant  by  which  the  party  is  de-  spbitu^c^: 

prived  of  his  liberty,  that  the  suit  in  the  Spiritual  Court  was  for  slander,  over  t£refora  wImto 

which  they  had  exclusive  jurisdiction :  whereas,  in  the  present  case,  it  was  \j  .t^  thti 

stated  to  be  a  suit  for  slander  generally,  which  might  have  been  of  a  description  *?®  ^^  ^"t  **[ 
L-  1.  .1  .       ^  .        1     ,  .     .    1.     .  „         .,«....   ilander,  without 

m  which  the  courts  of  common  law  had  jurisdiction,  as  well  as  the  Spintual  thewinc  that  it 

Court  Rule  nisi  granted ;  cause  to  be  shewn  at  chambers.       J"  Ji^^' 

S^iritiul  Court  alone  had  cogmiance,  the  Court  granted  a  rule  to  shew  cause  why  the  party 
■bould  not  be  discharged  out  of  custody. 

(a)  5  Bam.  &  Aid.  799.  (e)  7  Term  Rep.  158. 

C6)8Sti».  1067.  1189. 

FiLBiER  V.  Lynn. 


A  SSUMPSrr  for  goods  sold  and  delivered.   At  the  trial  before  the  under^  Where  a  w\S» 
sheriff  of  Middieeex,  it  appeared  that  the  defendant  was  an  uphold  li^i^e  instance 
sterer,  and  that  the  goods  had  been  ordered  by  the  wife  of  the  defendant,  ^.^^^  ^^^ 
and  delivered  at  the  lodgings  of  her  mother.     The  plaintiff  gave  evidence,  urered  at  the 
that  on  a  former  occasion  the  wife  of  the  defendant  had  ordered  from  the  ^^'^^^  ^hlTt 
plaintiff,  upholstery  goods  to  be  delivered  at  the  lodgings  of  her  mother,  but  her  husband's 
which  were  aot  at  the  same  place  at  which  the  goods  in  respect  of  which  the  fo^ucThe  *^^ 
action  was  brought  were  delivered ;  that  although  the  defendant  at  the  time  subsequently 
was  jiot  aware,  of  this  order,  he  subsequently  paid  the  plaintiff  for  those  ^!ui  action  for 
goods;  and  it  was  admitted  that  the  goods  were  not  necessaries,  and  that  they  ^^^^^^ 
were  not  of  a  description  wanted  by  the  defendant.  This  proof  was  submitted  wife  from  the 
as  jiuiliBient  evidence  of  agency  on  the  part  of  the  wife  to  charge  the  hus-  ^*  ^deli- 
band,  wi^h  the  goods ;  and  the  under-sheriff  being  of  that  opinion,  so  directed  vered  at  the 
the  jury,  anda  vodict  waa  found  for  the  plaintiff  for  the  value  of  the  goods.  A  ^I^S^vu/a^ 
rule  nisi  for  a  n^w  trial,  on  the  ground  of  jnisdixectioD,  having  been  obtained  adifferentplacw, 

,       ^t  J  that  eridence  of 

by  trodsan,  i  the  facts  was 

proper  to  be 
left  to  the  jury. 


ough  to  induce  the  plantiff 

had  authority  from  her  husband   to  order  the  goods.     In  the  previous  husband  l^nd' 

instance,  the  defendant  had  recognized  his  wife's  authority  to  buy  goods  from  f^^^^j^ 

the  defendant,  by  paying  for  them;  and  in  the  second  instance,  being  the  pUiutiff;the 

goods  for  which  the  actbn  is  brought,  they  were  again  bought  by  the  wife,  ^^JJbSe 

and  delivered  to  the  same  person;  and  it  is  to  be  presumed  under  such  cir-  verdict, 
cumstances,  that  it  was  done  by  the  authority  of  the  defendant.    The  case 


LTMir. 
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JBi^f  Btaeh,  18  similar  to  that  of  a  servant^  who  may  charge  his  master  by  buying  on 
'  ^^^MMi  «"^*^»  w  in  t^  case  in  Shower  (a),  where  Holi^  C.  J.,  says,  "  if  a  servant 
r.  usually  buy  for  the  master  upon  tick,  and  the  servant  buy  some  things 

without  the  master's  order,  yet,  if  the  master  were  trusted  by  the  trader,  the 
master  is  chargeable/'  Cfilman  v.  Rohin9on{li)  is  an  authority  to  shew  that 
a  recognition  of  the  authority  of  a  servant,^-«nd  for  the  present  purpose  the 
wife  stands  in  the  relative  situation  of  servant  to  her  husband, — is  sufficient  to 
chaiige  the  master  for  contracts  made  by  the  servant.  So  in  Todd  v.  Ro- 
bin»on(c)  the  same  law  was  laid  down,  though  it  was  there  distinctly  foiud 
that  there  had  been  no  express  previous  authority,  although  there  had  been 
circumstances  tending  to  shew  a  sanction  on  the  part  of  the  master.  Here 
there  was  reasonable  evidence  of  authority,  on  the  part  of  the  wife,  in  the 
second  instance,  as  well  as  the  first;  and  the  Court  will  not  disturb  the 
verdict,  unless  it  is  quite  clear  upon  the  evidence,  that  the  jury  were  bound 
to  find  for  the  defendant.  The  under-sheriff's  summing  up  left  it  as  a 
question  entirely  for  the  jury. 

GocUon,  in  support  of  the  rule. — There  was  not  sufiicient  agency  on  the 
part  of  the  wife  to  fix  the  husband,  because  there  had  been  but  one  single 
transaction  in  which  her  agency,  as  respects  the  dealing  with  the  plaintiff, 
had  been  recognized,  and  that  was  long  before  the  time  in  question.  Then 
if  there  was  only  a  limited  authority  given  to  the  wife  to  act,  as  regards  the 
first  dealing  only,  there  was  nothing  to  justify  the  plaintiff  in  trusting  the 
wife  in  the  second  instance ;  and  therefore  no  evidence  to  go  to  the  jury  of 
any  authority  to  purchase  the  goods  for  which  the  action  is  brought.  It  was 
the  duty  of  the  plaintiff  to  have  gone  to  the  husband,  to  know  whether  the 
order  of  the  wife  was  to  be  executed.  The  direction  to  the  jury  was  there-* 
fore  wrong,  and  a  new  trial  should  be  granted. 

Per  Curiam. — ^The  question  is,  whether  there  was  or  was  not  an  authority 
in  the  wife  at  the  time  of  the  purchase  made.  If  there  had  been  no  evidence 
whatever  of  any  previous  sanction  by  the  defendant  of  the  dealings  of  his 
wife,  the  direction  of  the  under-sheriff  would  have  been  wrong,  in  leaving  the 
first  transaction  to  the  jury  as  evidence  of  agency,  when,  in  fact,  there  was 
no  such  evidence;  but  there  was  some  evidence  of  the  defendant  having 
sanctioned  a  simikr  course  of  dealing  by  his  wife ;  and  if  the  plaintiff  had  been 
nonsuited,  the  questkm  would  then  have  come  simply  before  us  upon  the 
sufficiency  of  this  evidence.  The  matter  was  left  to  the  jury,  and  we 
think,  under  all  the  circumstances,  prc^riy  so;  and  as  they  have  found  the 
fact  of  agency,  the  verdict  cannot  be  disturbed. 

Rule  discharged. 

(a)  I  Show.  95.  (c)  Ryan  &  Mood.  817. 

(6)  Ryan  ft  Mood.  8?6. 
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Bird  v.  HioaiNsoN.  xtv^jsMcA. 


r^EMURRER  to  j\eBL,—Asiumptii.— The  first  count  of  the  declaration  1.  AdMuMof 

stated,  that  by  agreemeni  made  8th  Augu9i^  1833,  the  plaintiff  agreed  heredltuMot 

to  grant  and  let  to  the  defendant,  and  the  defendant  agreed  to  take  a  certain  ^?.fi|^!^. 
messuage,  situate  at  Dinat  Mowidy,  in  the  parish  of  Mailwyd,  Merioneth-  a  demiM  b^ 

ehire,  (except  the  apartments  then  occupied  by  the  gamekeeper  of  the  manor,  ^^^  * 'J^* 

thereinafter  mentioned,)  together  also  with  the  use  of  the  furniture,  then  being  ■P^ofe  tog*- 

in  the  said  messuage^  and  also  full  and  free  and  exclusive  licence  and  leave  oiemiig»,*tf 

to  and  for  the  defendant,  and  his  friends,  gamekeepers,  and  servants,  to  hunt,  tlMrefora  void, 
hawk,  course,  shoot,  and  sport,  in,  over,  and  upon,  all  that  the  manor  of  J[;J*^^  ***"* 

Dituu  Mowddy^  and  to  fish  in  the  ponds  and  waters  thereof  at  all  seasonable  ment  in  writing, 

times,  during  the  term  thereinafter  mentioned;  to  hold  the  said  messuage^  ^1^^]^'' 

right,  liberties,  and  premises,  thereby  agreed  to  be  let  unto  the  defendant,  his  mefsnage,  to- 

executors,  &c.,  until  1st  February  then  next,  at  the  rent  of  200/.;  and  it  was  ^  frcTand 

thereby  further  agreed  that  the  defendant  was  to  have  the  benefit  of  the  services  exclusive  U- 
and  attendance  of  the  gamekeeper  for  the  time  being  of  the  said  manor,  and  of  to  hunt,  luwk, 

the  servants  in  the  said  house,  without  being  obliged  to  contribute  towards  the  JJ|dJ!;;,jf^'i^ 

payment  of  their  or  either  of  their  wages,  and  that  the  expense  of  preserving  a  manor,  and 

the  game,  and  warning  off  all  trespassers,  should  be  borne  by  the  lord  of  the  tendand^wM 

said  manor ;  and  the  defendant  thereby  agreed  to  pay  the  rent  of  200/.,  and  to  P**^JJ*^  ^"■'" 

quit  and  deliver  up  possession  of  the  said  messuage  to  the  plaintiff  his  heirs  mnted  J^ 

or  assigns,  immediately  after  the  said  Ist  February  then  next.  After  stating  ^™^*  !^  **' 

mutual  promises,  the  declaration  averred  that  the  plaintiff  did  let  to  the  agraement  for 

defendant  the  said  messuage,  right,  liberties,  and  premises,  so  agreed  to  be  let  m^j^^to^  ^^ 

as  aforesaid,  from  the  day  and  year  first  aforesaid,  until  the  said  1st  February^  plea,  that  not 

1834;  and  that  the  defendant  entered  into  and  upon  the  same,  and  became  and  the'l^rMm^ 

was  possessed  thereof  for  the  said  term  so  to  him  thereof  agreed  to  be  granted  ^"  void,  b#. 

as  aforesaid,  and  alleged  as  breach  the  nonpayment  of  the  200/.  rent.  poreal  heradita- 

The  third  plea  alleged,  that  the  said  manor  was  a  manor  containing  divers,  "^  ]^^t^ 

to  wit,  32,000  acres  of  land,  and  the  said  messuage  or  tenement,  in  the  said  theplaintiirwas 

agreement  mentbned,  then  was  a  small  house  taken  by  the  defendant,  and  ||^^1n  i^ 

intended  to  be  occupied  by  him  solely  for  the  more  convenient  enjoyment  of  tpect  of  the 

the  exclusive  right  or  liberty  in  the  said  agreement  mentioned  to  be  demised  jomA  ot^I' 

or  granted  to  him  in  and  over  the  said  manor;  and  that  the  said  agreement,  Sf^^!?'^!^^ 

in  the  said  first  count  mentioned,  was  an  agreement  under  the  respective  of  which  he  had 

hands  of  the  plaintiff,  and  of  one  WaUere^  as  the  agent  of  the  defendant  in  ^^  p<mm*- 

that  behalf;  and  the  same  was  not,  nor  is,  sealed  with  the  seal  either  of  the  3.  whara  there 

plaintiff  or  defendant,  or  of  any  person  or  persons  by  them  or  either  of  them  ^^^J^^?^  ^^ 

thereunto  lawfully  authorized,  wherefore  the  said  agreement  was  and  is  void  ment,annmpftt 

in  law, and  this  the  defendant  is  ready  to  verify, &c.  X^Sii^lfeiu 

The  plaintiff  demurred  to  this  plea,  and  assigned  as  causes  of  demurrer,  respect  of  in- 

that  the  plea  was  pleaded  to  the  first  count  only  of  the  declaration,  yet  it  did  ditunimiL/* 

not  contain  any  allegation  c^  actionem  non^  or  to  the  like  effect,  or  any  prayer  4.  The  eipres- 

of  judgment;  and  also  that  it  amounted  to  the  general . issue ;  and  also  was  ^oi|m»!^^* 

argumentative,  inasmuch  as  it  indirectly  denied  that  any  promise  was  made  rally,"  u  Re^ 

by  the  defendant  as  in  the  declaration  mentioned ;  and  also  was  wrongly  4^  j^^  9  / 


concluded,  inasmuch  as,  although  it  denied  that  any  valid  promise  was  made  <^T  ^  yrhtA% 

esse  contained 
in  the  count  to  which  the  plea  is  pleaded. 


BimD 

V. 

HNoiirsoir. 
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JS^Bndk.    as  in  the  said  declaratioQ  mentioned,  it  did  not  conclude  to  the  country,  but 
mih  a  verification. — Joinder  in  demurrer. 

Sir  Jokn  Campbell,  in  support  of  the  plea.— Th6  plea  is  stlflicienty  thot^ 
it  neither  commences  with  the  actionem  non,  nor  concludes  with  an j  prayer 
of  judgment,  because,  it  is  a  plea  to  the  whole  of  a  county  and  that  is  in 
bar  of  the  whole  action  generally  within  the  terms  of  the  rule  (a).     As  to 
the  other  objection,  that  the  plea  is  bad,  because  it  amonnts  to  the  general 
issue.    Many  matters  which  may  be  given  in  evidence  under  the  genenil 
issue,  may  also  be  pleaded.    If  that  was  the  case  beibre  the  rule,  a  mulio 
fortiori,  it  is  so  since.  Evidence  denying  the  validity  of  the  demise  could  not 
have  been  given  under  the  general  issue.— {Lord  Denman,  C.  J. — ^Are  yon 
not  going  further  than  is  necessary?    Supposfaig  it  had  appeared  that  the 
demise  was'under  seal,  would  not  that  have  been  ground  of  hens'Uit,  under 
the  general  issue!    The  question  is,  whether  or  not  there  was  a  demise,  sup- 
posing you  are  right  on  the  plea:]— The  defendant  contends  that  this  was  not 
under  seal,  nor  was  there  any  other.     The  demise  as^  alleged  in  the  plea,  is 
a  demise  of  an  incorporeal  hereditament,  which  appears  to  be  in  gross,  and 
not  appurtenant. — [Liitledale,  J, — ^!s  it  anything  more  than  a  mere  licence 
to  carry  away  what  the  party  kills  t] — Somereei  v.  FoffweH  (6),  is  an 
authority  to  shew  that  a  several  fishery  is  an  incorporeal  and  not  a  terntonsl 
hereditament,  and  that  a  term  for  years  in  it  cannot  be  created  without  deed. 
In  Shepherd*s  Touchstone  (c),  the  general  rule  is  stated,  that  there  can-  be  no 
grant  of  an  incorporeal  hereditament  without  deed  or  record.    The  demise 
would  clearly  have  been  void  in  this  case,  if  it  had  been  of  the  right  of  Ktiht- 
ing  and  sporting  alone ;  and,  it  is  no  answer  to  say,  that  them  was  also  a 
demise  of  the  house,  and  that  the  rent  issued  solely  out  of  the  house ;  and  Ihi^rt' 
lore,  though  there  was  a  parol  demist  in  piart  of  an  incorporeal  hereditament^ 
it  was  good :  for  in  Douhitofte  v,  CurUene(d),  where  land  and  tithes  were  leC 
together,  it  was  held  thkt  if  the  demise  was  void  as  to  part,  it  ^s  void 
altogether,  and  no  action  could  be  maintained  upon  it.    The  aiction  here  is 
not  on  the  demise  of  the  house,  but  on  the  contract ;  then,  unless  the  contract 
is  good,  both  as   to  the  house  and  the  intorporeal  hereditament,  it  fails 
altogether.     There  may  be  an  eviction  from  an  incorporeal  hereditament 
Dalston  y.  Reeve  (e),  also  shews  that  rent  may  be  issuing  from  sudi  sn 
hereditament.    In  Gardiner  v.  Williameon  (/),  by  an  instrument,  not  under 
seal,  A.  agreed  to  let  to  B,  on  lease,  at  one  yearly  rent,  a  rectory,  and  the  tithes 
arising  from  the  lands  in  the  parish,  and  also  a  messuage  used  as  a  home- 
stead for  collecting  the  tithes;  and,  having  distrained,  it  was  beld  that  the 
distress  was  altogether  unlawful,  because  the  agreement,  not  being  under 
seal,  did  not  operate  as  a  demise  of  the  tithes,  and  no  distinct  rent  was 
reserved  for  the  homestead.     That  case  directly  applies  to  the  present. 
Again  in  Doe  d.  ChiffUhs  v.  Lloyd  (g),  it  was  laid  down  by  Lord  Kenyofn, 
that  where  there  is  a  demise  of  premises,  and  an  entire  rent  reserved,  if  any 
part  of  the  premises  could  not  legally  be  demised,  the  whole  demise  is  void. 

(a)  JUg.  Gen,  H.  T.  4  W.  4.  No.  9,  by  (b)  B  B«ni.&  Cret.  S75. 

which  "  In  a  plea  or  sabsequeDt  pleading  (c)  Page  2S8. 

intended  to  be  pleaded  in  bar  of  the  whole  (d)  Cro.  Jac.  452. 

actioii  generally,  it  shall  not  be  necetsaiy  to  («)  1  Lord  Raym.  77. 

ute  any  allegation  of  Mtionem  nan,  or  to  (/)  S  Barn.  &  Adol.  886. 

the  like  effect,  or  any  prayer  of  jadgment."  (^)  8  Esp.  78. 
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Here  there  clearly  k*  jeiai  deaiiw!)  of  two  tlungpi,  one  of  which  is  corporeal,  ^^^N^AiiA 
«■#  the  other  incorporeal ;  and  the  demise  as  to  the  latter  cannot  be  niaiw*         ^p^p 
tained  in  the  present  form  of  action,  which  is  expressly  on  the  contract,  and  r- 

■ot  on  the  quaniwn  meruit    If  necessary,  it  might  be  contended  that  the  ^*®'"'^"* 
declaration  is  bad,  because  it  does  not  state  that  the  demise  is  by  deed  under 
seal. 

KM^f  in  support  of  the  demurrer. — ^As  to  the  first  point  on  the  rule:  the 
words  of  the  rule  are,  **  in  bar  of  the  whole  action  generally,"  which  must 
mean  the  entire  cause  of  action ;  and  unless  it  can  be  made  out  that  one 
count  means  the  same  thing  as  the  whole  action,  the  argument  on  the  other 
side  entirdy  fails.  As  to  the  other  point :  the  plea  supplies  no  new  material 
fnatter  whatever,  beyond  what  is  stated  in  the  declaration,  it  is  therefore  a 
mere  traverse,  and  amounts  to  nothing  more  than  the  general  issue.  If 
there  was  a  demise  of  the  premises,  the  fact  that  it  was  made  for  tiM  pfoa^ 
pose  of  exercising  another  right  is  immaterial :  the  main  issue  is,  whether 
an  action  is  maintainable  on  this  demise.  If  use  and  occupation  is  maintain- 
able, this  action  will  lie ;  but  if  the  only  objection  is,  that  the  demise  was  not 
under  seal,  that  would  not  prevent  an  action  for  use  and  occupation  from 
being  maintained,  for  that  is  the  proper  form  of  action  where  there  is  no 
demise  under  seal;  therefore  there  is  no  reason  why  this  action  is  not  to  be 
supported,  although,  perhaps,  an  indehiiatus  count  would  have  been  suflkient. 
Mr.  Chiiiy^s  Treatise  on  Pleading  contains  many  forms  of  indebiiaiu*  counts, 
for  the  use  and  occupation  of  incorporeal  hereditaments,  as  fisheries,  ways,  and 
the  like.  If  it  be  conceded  that  no  interest  passed  in  the  incorporeal  part  of 
the  premises,  because  the  demise  was  not  under  seal,  it  does  not  follow  that 
no  action  will  lie  for  the  proceeds  of  the  enjoyment,  which  is  all  that  is.  sought 
in  this  action. — ILiiiledaie,  J. — ^We  are  now  on  these  pleadings,  on  the 
subject  of  the  validity  of  the  contract  as  alleged,  not  whether  an  action  Ibr 
use  and  occupation  might  not  have  been  maintained :  but  for  the  new  rules, 
a  count  for  use  and  occupation  would  no  doubt  have  been  added.  There  is  no 
question,  that  where  there  has  been  an  actual  enjoyment,  use  and  occupation 
will  lie  in  respect  of  incorporeal  hereditaments.] — ^The  declaration  shews  an 
enjoyment  absolutely  during  the  whole  term  of  the  demise ;  and  as  it  is  con- 
cedcMl  that  an  indebitatui  count  might  have  been  supported,  the  difficulty 
arises  from  the  special  action  on  the  contract  having  been  resorted  to ;  but,  in 
substance  there  is  no  difference,  because  the  special  allegations  on  the  decla- 
ration only  go  to  the  same  extent,  as  in  the  common  count,  and  there  can  be 
no  essential  distinction  between  an  express  and  an  implied  agreement  If 
that  be  so,  it  is  quite  clear  that  the  action  is  maintainable  m  its  present  form. 
The  cases  cited,  particularly  Dalsion  v.  Reeve,  do  not  make  out  the  position 
to  the  extent  contended  for  on  the  other  side.  The  Dean  of  Windeer  v. 
Gower  (A)  may  be  cited,  to  shew  that  there  may  be  an  apportionment  in 
cases  like  this.  The  plea  is  bad  on  the  narrow  ground,  that  being  a 
plea  to  all,  and  being  bad  in  part,  it  is  bad  altogether;  and  the  plaintiff 
is  entitled  to  judgment. 

Sir  John  Campbell,  in  reply,  was  stopped  by  the  Court. 

Curia  adv.  vull. 
(A)  8  Wmi.  Ssimd.  809. 
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XMf^BBmitk        Lord  Dbnman,  C.  J.,  od  a 'subsequent  day  (31st  Jmmary)^  delivered  the 
^^^       judgment  of  the  Court. — ^This  was  an  action  of  assumpsit,  on  an  agreement 
r.  for  a  lease  of  a  messuage,  with  full  and  free  licence  and  leave  to  hunt,  hawk, 

XO0IN8OV.  QQUfg^^  and  sport,  over  a  certain  manor,  for  a  certain  term.  After  mutual 
promises  alleged,  the  defendant's  entry  was  averred  in  the  declaration ;  and 
the  breach  was  for  non-payment  of  rent,  pursuant  to  the  agreement.  The 
defendant  pleaded  that  the  messuage  was  a  small  house,  contiguous  to  an 
extensive  manor,  and  that  he  rented  the  first  for  the  sole  purpose  of  enjoying 
the  right  of  sporting  over  the  second.  To  that  plea  the  plaintiff  d«iiurred» 
on  the  ground  that  the  plea  ought  to  have  contained  the  usual  clauses  of 
4ietion$m  n^ii,  and  prayer  of  judgment ;  and  the  question  was,  whether  the 
expression  ''  the  whole  action  generally"  in  the  new  rules,  meant  the  whole 
case  stated,  or  only  the  whole  case  contained  in  the  count :  we  think  the 
latter  is  the  true  construction.  But  there  was  also  another  ground  of 
objection,  that  the  demise  being  of  an  incoq)oreal  hereditament  could  only 
be  valid  by  deed.  We  were  clearly  ^  that  opinion ;  but  we  wished  for  some 
time  to  consider  the  question,  whether  the  plaintiff  was  not  entitled  to  recover 
for  the  actual  eiyoyment  of  the  thing  demised,  of  which  the  defendant  took 
possession.  Upon  examination  of  the  count,  however,  we  find  that  it  is  not 
so  framed  as  to  enable  the  pkdntiff  to  raise  that  question.  There  aie  other 
objections,  but  that  is  sufficient. 

Judgment  for  Defendant. 

The  Kino  r.  Rickbtts. 
Same  v.  Same. 
Same  v.  Same. 

Wbtra  a  partj  ^HE  defendant  was  sued  for  church-rates  in  the  Consittory  Court  of  Here- 
dVwSi  of"*  ford.    Judgment  was  given  against  him,  and  he  appealed  to  the  Archei 

co^moM  eoiM-  Couri  of  Canterbury,  and  failed.  He  then  appealed  to  the  Court  ofDelegatet, 
anile^ilMw  where  the  opinion  of  the  Court  was  again  against  him.  He  afterwards 
ttuae  whf  they  applied  for  a  commission  of  review,  but  that  application  was  rejected. 
•et  laide  for  Having  refused  to  pay  the  costs  incurred  in  these  several  proceedings,  upon 
iH^toirti^'miid  ^9^^fi^^^  returned  into  Chancery,  three  several  writs  de  contumaee 
titer  Um  rale  capiendo  were  issued  against  him,  returnable  into  this  Court.  R.  V,  Rich- 
applied  to*the     ^^^y  '**  Trinity  Term  last,  obtained  a  rule  to  shew  cause  why  the  proceed- 

ctuinoelUNr,  who  ihm  under  these  writs  should  not  be  set  aside  for  irregularity,  with  costs, 
decided  that  ^ 

one  of  them  wai 

ed^theothe^       Sir  John  Campbell  now  shewed  cause. — This  Court  ought  not  to  entertain 

atand  over  for     the  present  application.    Since  this  rule  was  obtained,  a  motion  on  the  siib- 

c2SnS*i£i.  J^^  ^^  already  been  made  in  the  Court  of  Chancery,    The  Lord  Chancellor 

tng  eaiue  en-      has  decided  that  the  signifieavit  from  the  Coneistory  Court  of  Hereford, 

irit?atta/ of^*   up<m  which  one  of  these  writs  is  founded,  is  bad ;  and  the  application  as  to 

prooeedinga.       jj,^  others  has  been  ordered  to  stand  over  for  argument.    The  application  to 

this  Court  is  therefore  unnecessary,  and  should  be  discharged,  with  costs. 

The  Court  of  Chancery  is  the  proper  jurisdiction  to  which  to  appeal.    The 

Stat  63  Geo,  3,  c.  127,  s.  1(a),  directs  the  course  to  be  pursued  in  these 

(a)  Bv  which  it  is  enacted,  that  "  In  all      realm,  are  cognisable  in  the  eocleeiastical 
cauaet  which,  according  to  the  lawa  of  this      courts,  where  any  person  or  persons  Iiaviog 
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cases.  Can  the  defendant  thus  compel  the  other  party  to  shew  cause  upon 
the  same  subject  in  two  different  Courts?  Has  he  not,  by  going  into 
Chancery,  abandoned  his  rules?  By  giving  notice  to  have  his  motion  heard, 
he  has  elected  to  give  the  jurisdiction  to  the  Chancellor,  who  has  examined 
into,  and  partly  adjudicated  upon  the  case. 

The  AUomey-General,  in  support  of  the  rule. — A  party  can  always  apply 
to  this  Court  when  hi^  liberty  is  in  peril :  he  is  not  required  to  go  into 
Chancery.  The  defendant  was  actually  taken  up  upon  these  writs.  If  the 
application  to  both  Courts  was  objectionable,  it  ought  to  have  been  urged 
in  Chancery,  that  this  Court  already  had  possession  of  the  case.  The  de 
fendant  was  obliged  to  come  into  this  Court  in  the  first  instance,  because  he 
was  in  actual  custody,  and  this  Court  alone  had  the  power  of  granting  him 
instant  relief;  but  he  could  not  get  rid  of  the  writs,  by  an  application  to  this 
Court :  it  could  merely  order  him  to  be  discharged  from  custody. 


rit»fT*t  Bench, 

The  Kino 
r. 

RiCKETTS. 


Per  Curiam. — ^The  proper  course  is  to  enlarge  the  rule,  with  a  stay  of 
proceedings  in  the  mean  time,  for  there  may  be  many  reasons  why  it  would 
be  proper  to  keep  alive  the  writs.  We  may  deprive  the  party  of  the  benefit 
he  is  fairly  entitled  to  if  we  were  now  to  decide  the  case :  it  may,  perhaps, 
be  better  that  it  should  be  finally  settled  in  Chancery. 

Rule  enlarged. 


been  daly  cited  to  appear  in  any  ecclesias- 
tical coQit,  or  required  to  comply  with  the 
lawfnl  orders  or  decrees,  as  well  flaal  as 
interlocutory,  of  any  such  court,  shall  neg- 
lect or  refuse  to  appear,  or  neglect  or  refuse 
to  pay  obedience  to  such  lawful  orders  or 
decrees ;  or  when  any  person  or  persons 
shall  commit  a  contempt  in  the  face  of  such 
court,  no  sentence  of  excommunication  shall 
be  given  or  pronounced,  saving  in  the  par- 
ticular cases  thereafter  to  be  specified,  but 
instead  thereof,  it  shall  be  lawful  for  the 
judge  or  judges  who  issued  out  the  citation, 
or  whose  lawful  orders  or  decrees  have  not 
been  obeyed,  or  before  whom  such  con- 
tempt in  the  face  of  the  court  shall  have 
been  committed,  to  pronounce  such  person 
or  persons  contumacious  and  in  contempt, 
and  withm  ten  days  to  signify  the  same,  in 
the  form  anneied,  to  his  majesty  in  chan- 
cery, as  hath  heretofore  been  done  in  sig- 
nif^ng  excommunications;  and  thereupon  a 
wnt  de  emUumaee  capiendo,  in  the  form 
annexed,  shall  issue  from  the  Court  of 
Chancery,  directed  to  the  same  persons  to 
whom  th«  writs  de  excamanvniceUo  capiendo 
have  heretofore  been  directed,  and  the  same 
shall  be  returnable  in  like  manner  as  the 
writ  de  exeommwucaio  capiendo  hath  been 
fay  law  returnable  beretbfore;  and  shall 


have  the' same  force  and  efiect  as  the  said 
writ:  and  all  rules  and  regulations,  not 
hereby  altered,  now  by  law  applying  to  the 
said  writ,  and  the  proceedings  following 
thereupon,  and  particularly  the  several  pro- 
visions contained  in  a  certain  Act  passed  in 
the  5th  year  of  Queen  Elisabeth,  intituled. 
'  An  Act  for  the  due  execution  of  the  writ 
de  excommuniceUo  capiendo*  shall  extend 
and  be  applied  to  the  said  writ  de  contU' 
mace  capiendo,  and  the  proceedings  fol- 
lowing thereupon,  as  if  the  same  were 
herein  particularly  repeated  and  enacted." 

The  proceedings  under  the  writ  de  ex- 
communic€Uo  capiendo  are  referred  to  in 
the  above  Statute.  They  were  shortly  as 
follows : — If  the  party  excommunicated  did 
not  submit  and  abide  by  the  sentence  of  the 
Spiritual  Court  within  forty  days  afWr  the 
sentence  had  been  published  in  the  church, 
the  bishop  certified  such  contempt  to  ih<* 
king  in  chancery,  upon  which  there  issued 
a  writ  to  the  sheriff  of  the  county,  called, 
from  the  bishop's  certificate,  a  aignificavit, 
or,  from  its  effect,  a  writ  de  excommunicato 
capiendo,  and  the  sheriff  thereupon  took 
the  offender,  and  imprisoned  him  in  the 
county  jail  till  he  was  reconciled  to  the 
church,  and  such  reconciliation  certified  by 
the  bishop. 
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Kia^i  Benek,  Fox  V.  Keeling  and  Another,  Qents. 

1.  In  a  decUra-  Y\EBT  for  penalties  for  usury.  The  declaration  contained  twenty-eight  counts. 
ih?i?J  ftSS^'  The  first  count  stated,  that  on  the  6th  Feb.  1830,  one  Wiildam  Newton  made 
which  the  for-  and  drew  his  bill  of  exchange  in  writing,  upon  nomas  Joyce  the  elder,  and 
commence  mutt  Thonuu  Joyce  the  younger,  payable  at  two  months  after  date  to  the  order  of 
^vJ?*recbi  ^^^  ^^  William  Newton,  for  40/.;  which  said  bill,  the  said  TTunnae  Joyce 
\j  at  iUted,  the  elder,  and  Thomas  Joyce  the  younger,  accepted,  and  which  said  bill  was 
undwiMSi?  indorsed  and  dehvered  by  the  said  William  Newton  to  the  said  defendants. 
Ueet\  and  if  a  And  that  after  the  said  bill  became  due  and  payable,  according  to  the  tenor 
^JS^ofno"  an<J  effect  thereof,  to  wit,  on  the  12th  day  o{  April,  1830,  it  was  corruptly, 

*\^!^ !'  cmd  against  the  form  of  the  Statute  ii>  such  case  made  and  provided,  agreed 

sufficient.  by  and  between  the  said  William  Newton  and  the  said  defendants,  they  then 

2.  Where  usu-  being  the  holders  of  the  said  bill,  that  the  sum  of  5/.  only  of  the  said  sum  of 
was  alleged  to  nioney  in  the  said  bill  specified,  should  be  paid,  and  that  the  said  bill  so  far 
'**^j5i^^°**^r  **  regarded  the  sum  of  36/.  being  the  residue  of  the  sum  of  money  therein 
of  a  bill,  and  specified,  should  be  renewed:  and  that  the  said  defendants  should  take 
fOTbewr  and  the  '**  renewal  thereof  as  to  the  said  sum  of  35/.,  a  certain  other  bill  of  exchange 
forbearance  for  the  sum  of  35/.,  bearing  date  the  8th  April,  1830,  to  be  made  and  drawn 
hi^  been  from  ^^  ^^  ^^  William  Newton,  upon  and  accepted  by  the  said  Thomas  Joyce 
the  time  of  the  elder,  and  Thomas  Joyce  the  younger,  payable  two  months  after  the  date 
agreement  for  thereof  to  the  order  of  the  said  William  Newton,  and  to  be  indorsed  and 
renewal,  until  delivered  by  the  said  William  Newton  to  the  said  defendants;  and  that  the 
became  due,  said  defendants  should  take  the  sum  of  5/.,  in  part  of  the  said  sum  of  40/., 
iMpVrwor'*  and  should  also  take  the  said  last-mentioned  bill,  in  renewal  of  the  said  bill 
any  precise  day  first  mentioned,  as  to  the  said  sum  of  35/.,  and  should  forbear  and  give  day 
transaction  took  of  payment  of  the  said  sum  of  35/.  first  mentioned,  from  thence  imtil  the  said 
y^ce^Held,  bill  for  35/.  should  become  due  and  payable,  according  to  the  tenor  and  eflect 
was  not  suffi-  thereof;  and  that  for  forbearing  and  giving  day  of  payment  of  the  said  sum 
cientlymade  of  35/.,  SO  to  be  forbome  as  aforesaid  by  the  said  defendants  to  the  said 

William  Newton,  from  the  time  when  the  said  first-mentioned  bill  became 
due,  until  the  said  bill  for  35/.  shall  become  due,  according  to  the  tenor  and 
effect  thereof,  the  said  defendants  should  take,  accept,  and  receive  from  the 
said  William  Newton  a  certain  sum  of  lawful  money  of  Great  Britain,  to 
wit,  the  sum  of  2/.  Is.  6d,;  and  that  in  pursuance  of  the  said  corrupt  and 
unlawful  agreement,  the  said  defendants  did  then,  to  wit,  on,  &c.,  take,  accept, 
and  receive,  of  and  from  the  said  William  Newton,  a  certain  sum  of  money, 
to  wit,  2/.  Is.  6rf.,  for  forbearing  and  giving  day  of  payment  of  said  sum  of 
35/.,  from  the  time  of  making  the  said  corrupt  agreement  in  that  behalf,  until 
the  time  when  the  said  bill  for  35/.  should  become  due  and  payable,  according 
to  the  tenor  and  effect  thereof;  and  that  as  a  security  for  the  said  sum  of 
35/.,  forborne  as  aforesaid,  and  in  renewal  of  the  said  bill  first  mentioned,  as 
to  the  said  sum  of  35/.,  the.  said  William  Newton  did  then,  to  wit,  on,  &c., 
in  further  pursuance  of  the  said  corrupt  and  unlawful  agreement,  make  and 
draw  his  certain  other  bill  of  exchange,  in  writing,  bearing  date  on  the  said 
8th  April,  1830,  being  the  day  when  the  said  bill  first  mentioned  became  due 
and  payable,  according  to  the  tenor  and  effect  thereof,  upon  the  said  Thomas 
Joyce  the  elder,  and  Thomas  Joyce  the  younger,  and  thereby  requested 
them,  two  months  after  date  thereof,  to  pay  to  the  order  of  the  said  William 
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Newion  35/.,  which  said  last-mentioned  bill  the  said  Thomas  Joyce  the  KingU  Bench. 
elder,  and  Thomas  Joyce  the  younger,  then  accepted,  and  the  said  William 
Newifm  then  indorsed  and  delivered  the  said  last^mentioned  bill  to  the 
defendants ;  and  the  said  defendants,  in  further  pursuance  of  the  said  corrupt 
agreement,  did  forbear  and  give  day  of  payment  of  the  said  sum  of  35/.,  so  to  be 
forborne,  and  so  due  tp  the  said  defendants,  from  the  time  when  the  said  bill 
first  mentioned  became  due  and  payable,  according  to  the  tenor  and  efiect 
thereof,  until  the  said  bill  for  35/.,  so  taken  in  renewal  as  aforesaid,  became 
and  was  due  and  payable,  according  to  the  tenor  and  efifect  thereof  (the  said 
bill  first  mentioned  not  being  paid  or  satisfied  except  as  to  the  said  sum  of 
5/.) ;  and  that  the  said  sum  of  2/.  U,  6</.,  so  taken,  accepted,  and  received 
by  the  said  defendants,  in  manner  and  for  the  cause  aforesaid,  exceeded  the 
rate  of  5/.,  for  the  forbearing  of  100/.  for  a  year,  contrary  to  the  form  of  the 
Statute,  &c.,  whereby,  &c.,  and  thereby,  &c.,  actio  accrevii.  The  second^ 
third,  fourth,  fifth,  and  sixth  counts,  were  framed  upon  the  same  transaction. 
The  seventh  count  was  upon  another  transaction,  and  alleged  a  bargain  for 
renewal  in  a  similar  manner  to  that  set  out  in  the  first  count.  The  ninth, 
tenth,  eleventh,  twelfth,  and  thirteenth  counts,  were  also  on  the  latter  trans- 
action. The  fourteenth,  fifteenth,  sixteenth,  seventeenth,  eighteenth,  and 
nineteenth  counts,  were  on  other  transactions.  The  twentieth  count  was  upon 
a  discount  of  a  bill,  dated  20th  /«/y,  1830,  drawn  by  Joyce  the  elder,  and 
Joyce  the  younger,  upon  the  plain  tifi)  for  30/.,  and  indorsed  to  the  said 
William  Newton;  alleging  the  corrupt  agreement  to  have  been  made  on  the 
23d  /ti/y,  1830,  between  the  defendants  and  William  Newton,  that  they 
should  lend  to  him  upon  the  discount  of  such  bill  28/.  5«.,  and  forbear  and 
give  day  for  payment  of  that  sum  unto  William  Newton,  from  the  lending 
and  advancing  of  the  same  sum  until  the  bill  should  become  due.  The 
twenty-first,  twenty-second,  twenty -third,  and  twenty-fourth  counts,  were  on 
the  same  transaction  alleged  more  generally.  The  twenty-fifth  count  was  on 
another  transaction  of  renewal,  alleged  in  like  manner  to  the  first  count.  The 
twenty-sixth  and  subsequent  counts  were  upon  other  transactions.  Plea, 
general  issue.  At  the  trial  no  evidence  was  given  of  the  precise  day  from 
which  the  forbearance  was  to  take  place.  A  verdict  was  found  for  the  plain- 
tiflf  on  the  first,  seventh,  twentieth,  twenty-second,  and  twenty-fifth  counts, 
with  leave  to  the  defendants  to  move  to  enter  a  nonsuit.  Hutchinson,  in  a 
former  term,  obtained  a  rule  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  nonsuit  entered  instead  thereof. 


Barstow  now  shewed  cause. — ^It  is  sufficient  to  shew  a  state  of  facts 
leading  to  the  irresistible  conclusion  that  usurious  interest  has  been  taken, 
though  there  may  be  no  precise  statement  or  proof  of  the  time  when  the  loan 
was  made,  or  the  forbearance  began.  If  there  are  two  points  of  time  between 
which  the  forbearance  must  have  taken  place,  it  is  sufficient,  and  it  is  im- 
material on  what  day  between  the  two  the  corrupt  contract  was  made.  There 
are  two  classes  of  ofiences  alleged  on  the  pleadings,  one  relating  to  discounts, 
and  the  other  to  renewals  of  bills.  As  to  the  first,  the  witness  did  not  say 
on  what  day  he.  went  to  the  defendants  in  order  to  get  the  discount,  but  it 
was  evidently  at  some  time  during  which  the  bill  was  running.  Even  if  it 
was  on  the  day  the  bill  was  drawn,  which  would  give  the  longest  period  of 
forbearance,  still  more  than  5/.  per  cent,  were  taken ;  and  the  ofifence  of  usury 

f2 
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Xiiui'M  Bench,    does  not  consist  in  taking  any  particular  sum  above  5/.  per  cent.    On  the 
Fox  counts  for  the  renewal  it  is  clear  that  the  ofience  was  proved.    A  bill  pr&- 

*•  viously  discounted  by  the  defendants  became  due :  the  party  liable  upon  it 

goes  to  them^  and  says,  "  I  cannot  pay  the  bill,  but  I  will  give  3dA  per  cent, 
to  have  it  renewed/'  and  the  renewd  takes  place  accordingly.  It  was  agreed 
that  more  than  5/.  percent,  should  be  taken  for  the  forbearance,  from  the  day 
when  the  first  bill  became  due,  to  the  day  when  the  second  bill  became  du& 
On  whatever  day  the  agreement  was  made,  the  two  points  of  time  being  fixed, 
it  is  immaterial  on  what  day  between  the  two  the  oflence  is  proved  to  have  been 
committed.  This  is  clear  in  the  case  of  discount,  but  it  is  more  so  in  the  case 
of  renewal,  for  there  the  dates  of  the  two  bills  «hew  the  two  points  of  time  with 
great  distinctness.  This  rule  was  moved  on  the  authority  of  Partridge  v. 
Coates{a),  in  which  it  is  laid  down  that  the  day  is  material;  and  that  it  must 
appear  on  the  face  of  the  record,  that  the  period  of  forbearance  is  sudi  that  the 
interest  taken  is  more  than  by  law  the  party  is  allowed  to  receive.  That 
decision  does  not  affect  the  present  case,  for  the  case  of  a  renewal  satisfies 
every  point  there  stated. — [Lord  Denman,  C.  J. — Can  there  be  any  diflerence  in 
principle  between  cases  of  discount  and  cases  of  renewal  ?]^-No;  but  if  there 
can,  then  the  case  of  rraewals  is  clearer  than  the  other.  Partridge  v.  Coaiei 
was  cited  in  Harfield  v.  Leviy  which  arose  in  the  Exchequer,  and  in  which 
it  was  contended  that  the  precise  day  was  [material ;  but  one  of  the  judges 
expressed  an  opinion,  that  the  rule  laid  down  in  Partridge  v.  Coatee  was  too 
strict,  when  the  day  was  laid  under  a  videlicet.  All  the  other  cases  are  per- 
fectly distinguishable  from  the  present,  and  may  be  maintained  on  grounds 
difierent  from  those  relied  on  in  this  case.  The  variances  relied  on  in  Carlisle 
V.  Treare  (b).  Brook  v.  Middleton  (c),  Borrodaile  v.  Middleton  (cQ,  and 
Harrie  v.  Hudeon  (e),  would  at  most  apply  to  the  cases  of  discount  only, 
and  would  leave  entirely  untouched  those  of  renewal. 

The  Solicitor-Generedy  in  support  of  the  rule. — ^The  two  propositbns  con- 
tended for  are  contrary  to  authority.  This  being  a  penal  Statute,  the 
Courts  have  required  that  the  time  of  making  the  contract,  and  the  period  of 
forbearance,  should  be  alleged  with  certainty.  It  would  be  sufficient  to  stop 
there;  but  the  authorities  go  further,  and  require  them  to  be  proved  as  laid, 
though  the  allegation  [is  under  a  videlicet.  In  Harfield  v.  Levi  there  were 
two  sets  of  counts,  one  stating  the  transaction  to  have  taken  place  on  tlie 
Friday,  the  other  on  the  Saturday,  Now  the  Friday  happened  to  be  Good 
Friday;  and  the  witness  said,  that  he  thought  it  was  Friday,  but  he  was 
certain  it  was  upon  one  of  the  two  days. — [Coleridge,  J.-— And  the  jury  found 
it  was  on  the  Saturday!] — The  Court  of  Exchequer  decided  that  there  was 
sufficient  evidence  of  the  usury  on  that  day.  Here  there  is  no  proof  of  any 
precise  day  whatever.  The  witness  was  not  able  to  speak  to  dtny  day.  The 
plaintiff  cannot  recover,  because  on  all  the  authorities  he  was  bound  to  prove 
some  day.  There  is  no  such  difference  between  discounts  and  renewals  as 
will  relieve  the  party  from  the  necessity  of  proving  the  precise  day  on  which 
the  usurious  contract  was  'made.  There  is  no  allegatbn  when  the  5/.  was 
paid,  and  for  any  thing  that  appears  there  might  not  have  been  any  usury  at 

(a)  Ryan  &  Mood.  153 ;  1  Car.  &  Payne,  (e)  1  Camp.  445, 

534.  (d)  S  Camp.  53. 

(6)  Cowp.  671.  {e)  4  Esp.  152. 
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all,  for  the  mere  fact  of  renewal  is  not  usury. — [Lord  Denman,  C.  J. — ^I  think  Kk^t^BmA, 
it  must  be  taken  for  granted  that  all  the  payments  were  made  about  the  time 
the  bai^n  was  made.]-^The  simple  point  here  is,  whether  there  was  suffi- 
cient evidence  to  fix  any  day  at  all.  There  was  no  evidence  of  any  day  or 
time  whatever;  therefore  the  plaintifi*  cannot  recover,  unless  against  all  the 
authorities. 

Lord  Dbnman,  C.  J. — It  is  clear  that  time  is  of  the  essence  of  all  usurious 
bargains.  It  is  necessary  to  shew  with  exactness  the  time  at  which  the  con- 
tract was  made,  and  the  period  of  forbearance,  in  order  to  make  out  the  fact 
that  the  interest  taken  exceeds  5/.  per  cent.  These  things  must  be  stated  on 
the  declaFation,  and  they  must  be  proved  precisely  as  stated,  even  when  laid 
under  a  videlicet ;  and  if  a  different  day  is  proved,  or  no  day  at  all  is  proved, 
it  is  not  sufficient.  It  clearly  results  from  all  the  authorities,  that  the  day  is 
a  material  part  of  the  ofienoe.  Now  in  this  case,  though  there  was  good  reason 
to  believe  that  the  offence  had  been  committed,  still  upon  the  allegations  in  these 
pleadings  it  was  not  clearly  made  out;  and  it  is  impossible  now  to  contend 
against  the  authorities,  which  have  made  this  precision  as  to  time  necessary. 

LiTTLEDALB,  J.,  WiLLUMS,  J.,  and  CoLERiDGE,  J.,  coucuired. 

Rule  absolute  to  enter  a  nonsuit. 


The  King  v.  The  Inhabitants  of  St  Martin,  Exeter. 

^RDER  removing  John  Sneli  and  Ann  his  wife  'from  the  parish  of  Ai<^  1.  Apavperwas 
dington  to  the  parish  of  SL  Martin,  Devon.    On  i^peal,  the  order  was  |i^to}f^' 
confirmed,  subject  to  the  following  case:-*-By  indenture,  dated  28th  Feb,  and  FT.  M.,  two 
1807,  John  Snell  was  bound  apprentice  to  John  Mildrum  and  Wm.  Mil-  ^^^who 
drum,  who  were  brothers,  and  carried  on  the  business  of  linendrapers  in  *1*rj*^  ****' 
partnership  in  the  parish  of  St  Martin :  he  resided  in  their  house  in  that  ship,  and  Frjtf. 
parish.    He  served  under  this  indenture  for  about  fifteen  months,  at  the  JJIIdilnSr- 
expiration  of  which  time  the  partnership  between  the  brothers  was  dissolved,  fered  with  the 
Wm.  Mildrum  upon  this  left  Exeter y  and  set  up  in  business  for  himself  at  ^twuad  with 
Toineee.    The  pauper  continued  to  serve  in  the  shop  as  usual,  and  to  reside  ^-  ^*  *^  ^^ 
in  8t,  MartirCe  with  John  Mildrum^  who  soon  after  entered  into  a  new  part-  biuin«i  at 
nership  with  a  Mr.  Proctor,   Sometime  after  this  John  Mildrum  and  Proctor  ^Jdii  TivSl 
took  a  house  at  Tiverton,  where  they  also  opened  a  linendraper*s  shop.    John  ton,  where  they 
Mildrum  went  to  reside  there  with  his  &mily,  but  continued  to  carry  on  his  bMineMl^im!? 
business  in  St.  Martinis  in  partnership  with  Mr.  Proctor  as  before.     The  mediately  after 
pauperis  usual  place  of  residence  and  employment  was  still  at  the  house  in  j,  m.  the  pan-  ' 
St.  Martin^ 9  parish,  but  he  was  frequently  sent  over  to  assist  in  the  shop  at  B?J!?"1^  ** 
Therton,  usually  en  market  days  {Tueedays),  where  he  remained  one  night,  continued  in 
sometimes  two,  and  sometimes  several  in  succession,  and  on  the  whole  he  there^vuDtiThe 
slept  more  than  forty  nights  in  the  parish  of  Tiverton.    When  the  shop  at  afterwarda  en- 
Tiverton  had  been  open  eight  or  nine  months,  John  Mildrum  was  taken  ill,  arrangnnent '  ' 

withUienew 

partner : — Hdd^  that  the  service  in  Exeter,  after  the  death  of  /.  3f.,  waa  not  a  senrice  under 

the  indenture,  with  the  consent  of  W.  AT,  the  surrivitig  partner,  so  as  to  confer  a  settlement 

in  Exeter. 
2.  Where  an  apprentice  is  bound  to  two  partners,  on  the  death  of  one,  he  becomes  in  law,  the 

apprentice  of  the  surrivor. 
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King*i  BeiMA.    and  after  a  time  was  removed  to  Exeter,  where  he  died.     At  the  time  of  his 

The  Kino       ^eath  the  pauper  was  at  Tiverton,  having  gone  there  a  few  days  before  that 

y.  event,  and  had  not  returned.    He  remained  there  until  the  Sunday  following, 

St.  Martin,     ^^^  *^^"  returned  to  Exeter,  where  he  attended  his  masier^s  funeral,  and 

Exeter.       attended  in  the  shop  as  usual,  and  slept  in  the  premises.     Very  shortly  after 

the  Aineral  he  entered  into  an  agreement  with  Mr.  Proctor,  the  surviving 

partner,  and  he  never  afterwards  resided,  or  had  any  commimication  with  Wm, 

Mildrnm,  The  question  for  the  opinion  of  the  Court  was,  whether  the  pauper 

was  last  settled  in  Tiverton  or  Sti*  Martinis,     When  the  case  came  on  for 

argument,  the  Court  sent  it  back  to  the  sessions,  to  state  whether  the  forty 

days*  residence  in  Tiverton  was  previous  to  the  death  of  John  Mildrum ; 

but  as  there  was  some  difficulty  in  ascertaining  the  fact,  the  case  was  argued 

upon  the  admission  that  they  were  so. 

Greenwood,  in  support  of  the  order. — The  pauper's  settlement  was  in  St, 
Martin  and  not  in  Tiverton.  The  death  of  the  master  operates  only  as  a 
dissolution  at  the  option  of  the  apprentice ;  and  William  Mildrum,  the  sur- 
viving partner,  was  alive  during  the  term  of  apprenticeship ;  and  neither  he 
nor  the  pauper  did  any  thing  to  put  an  end  to  the  contract.  The  first  prqx>- 
sition  is  borne  out  by  Rex  v.  Peck  (a),  in  which,  although  Eyre,  J.,  says, 
that  **  an  apprenticeship  is  a  personal  trust  between  the  master  and  servant, 
and  determined  by  the  death  of  either  of  them,''  he  admits  that  covenant  will 
lie  against  the  executor,  if  he  does  not  instruct  the  apprentice  or  find  him 
another  master.  That  case  was  ultimately  adjourned ;  but  at  all  events  it 
shews  that  the  indenture  subsists  after  the  death  of  the  master,  so  as  to  allow 
of  covenant  being  brought.  Walker  v.  Hull  {6}  and  Wadsworth  v.  Guy  (c) 
are  to  the  same  effect ;  and  Baxter  v.  Burfield{d),  and  Rex  v.  East  Bridge- 
ford  {e),  may  be,  referred  to  in  support  of  the  position.  Rtx  v.  Sheept- 
head  (/)  is  an  express  authority  in  a  case  like  the  present,  not  within  the 
operation  of  the  32  Geo.  3,  c.  57 ;  and  Rex  v.  Bamtley  (g),  which  was 
decided  on  the  authority  of  Rex  v.  East  Bridgeford,  is  a  case  quite  in  point. 
If  then  the  contract  was  continued  after  the  death  of  John  Mildrum,  there 
was  here  a  sufficient  inhabitancy  in  St.  Martin  to  confer  a  settlement.  Resc 
V.  Chipping  Warden  {K)  is  an  authority  to  shew  that  an  agreement  by  an 
apprentice  to  purchase  from  his  master  the  rest  of  his  time  is  no  dissolution. 
There  are  other  cases  going  to  establish  the  same  principle.  Rex  v. 
Christowe  (t) ;  Rex  v.  Bow  (J) ;  and  Rex  v.  Foulness  {k),  William  Mildrtun 
the  master  had  done  nothing  to  put  an  end  to  the  contract ;  non  constat  but 
that  he  might  have  resumed  his  authority ;  and  up  to  the  period  when  the 
new  arrangement  was  made  with  Proctor,  the  pauper  was  in  law  Williofn 
Mildrum^ s  apprentice,  and  before  that  arrangement  was  made,  he  had  resided 
as  an  apprentice  in  St.  Martina's. 

Crowder,  contrd. — The  simple  question  is,  whether  the  residence  after 
John  Mildrum^s  death,  was  a  residence  in  St.  Martinis  under  the  indenture 

(a)  1  Salk.  67.  {g)  1  Maule  &  Selw.  S77. 

(6)  1  Lev.  177.  (A)  8  Term.  Rep.  108. 

(c)  ISidf.  216.  (0  11  East.  94. 

C<0  2  Stra.  1266.  O)  4  Maule  &  Selw.  888. 

Ce)  Burr.  S.  C.  133.  (A)  6  Maule  &  Selw.  351. 
(/)  15  East.  69. 
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sufficient  to  confer  a  settlement ;  no  executor  or  administrator  being  heard  of    King^s  BenrH. 
in  this  case.     There  was  no  person  who  could  have  any  control  over  the      t^^^k^q 
pauper  but  John  Mildruniy  and  after  his  death   William  Mildrum.     The  «. 

rule  laid  down  in  Rex  v.  Peck,  is  theUrue  position.  Apprenticesliip  is  a  stMART»r 
personal  trust,  and  dies  with  the  master:  the  covenant  for  maintenance  may  Exetbr. 
be  enforced,  but  not  that  for  instruction.  The  service  as  apprentice  did  not 
continue  after  John  Mildrum^ 9.  death,  for  there  was  no  executor :  nor  could 
it  be  said  to  be  service  with  William  Mildrum^  for  he  had  gone  away  to 
Toin€99^  and  had  no  control  whatever  over  the  pauper.  Proctor  was  not 
acting  in  the  character  of  master,  for  there  was  no  consent  given  by  the  actual 
master ;  and  express  consent  in  such  a  case  is  necessary,  and  cannot  be 
inferred.  Rex  v.  Whitchurch  (/).  It  is  therefore  clear  that  there  was  no 
service  in  St.  MartirC9  under  the  indenture.  Rex  v.  Eakring  (m)  was  omitted 
to  be  cited  on  the  other  side. 

Lord  Denman,  C.  J. — It  is  quite  clear,  that  to  make  a  settlement  under 
this  indenture,  it  must  be  distinctly  shewn  that  the  party  to  whom  the 
apprentice  was  bound,  had  consented  to  a  particular  service  with  another 
person ;  and  we  cannot  infer  that  consent.  I  am  of  opinion  tbat  no  settle- 
ment was  gained  in  St,  Martin^ 9. 

LiTTLEDALB,  J. — There  is  no  ground  in  this  case  for  saying  that  a  settle- 
ment was  gained.  It  is  not  necessary  to  consider  what  would  be  the  efiect  of 
the  death  of  the  master  on  the  condition  of  the  apprentice ;  for  as  the  binding 
must  be  considered  to  have  been  to  both,  afler  the  death  of  John  Mildrum, 
the  apprentice,  in  point  of  law,  became  bound  to  William.  If  this  be  true, 
then  all  the  rights  of  master  became  vested  in  him.  He  was  the  only  person  to 
interfere  ;  and  if  he  had  consented  to  the  service  with  Proctor,  it  might  have 
been  a  different  thing ;  but  there  is  no  such  statement  on  the  case. 

Williams,  J. — In  order  to  raise  the  question,  the  case  ought  to  have 
stated  a  residence  m  St.  MartifC9  under  the  indenture.  The  cases  referred 
to  do  not  apply  to  the  present.  Nobody  connected  with  John  Mildrum,  under 
whose  control  the  pauper  was,  gave  his  consent  to  the  residence  hi  that  place. 
The  consequence  is,  that  afler  his  return  from  Tiverton,  he  cannot  be  said  to 
have  served  under  the  indentiu^  in  St.  Martin'* 9.  The  settlement  having 
been  gained  in  Tiverton,  was  not  afterwards  changed  by  the  residence  in  St. 
Martine. 

Coleridge,  J. — 1  am  of  the  same  opinion. 

Order  quashed. 

(/)  I  Bam.  &  Cres.  574.  (m)  4  Barr.  S.  C.  S20. 


The  King  v.  The  Inhabitants  of  Foleshill. 

¥TPON  appeal  against  a  poor  rate  for  the  parish  of  Foleehill,  in  the  coiuity  whei«  a  coal 

of  the  city  of  Coventry,  by  which  George  Whieldon  was  assessed  in  the  ""»"*  extendi 

riahes,  but  all  the  coals  are  raised  in  one,  where  the  only  shaft  is,  the  occupier  is  liable  to  be 
rated  in  each  parish,  and  not  exclusively  in  that  parish  in  which  the  coals  are  raised. 
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JEti^'*  Bench,    Bum  of  525/.  for  a  coal  mine,  engine,  and  machinery,  m  his  occupation  in  that 

The  Kino      P<^i^;  ^^  Sessions  reduced  his  rate  to  the  sum  of  320/.,  subject  to  the 

V.  opinion  of  the  Court  upon  the  following  case ; — Mr.  Whieldon  was  the  owner  and 

FoLESHiLL.  occupier  of  a  coal  mine,  situate  partly  in  the  parish  of  Folegkill,  and  partly  in 
the  adjoining  parish  of  Exhall.  At  the  time  when  the  rate  was  made,  he  was 
getting  coal  partly  from  that  part  of  the  mine,  the  surface  of  which  was  in  the 
parish  of  Foleshill,  and  partly  from  that  part  of  the  mine,  the  sui&oe  of  which 
was  in  the  parish  of  ExhalL  The  steam  engine,  and  all  the  fixed  machinery 
for  woricing  the  whole  of  the  mine,  and  by  which  the  same  was  made  available, 
were  in  the  parish  of  Fo/e«At7/ alone,  in  which  parish  all  the  coal  which  was  takea 
from  the  whole  of  the  mine  was  brought  to  the  surface  of  the  earth.  Mr.  Whieldon 
was  assessed  in  the  parish  of  Exhall^  at  the  sum  of  210/.,  for  that  part  of  the 
mine,  the  surface  whereof  was  in  thf"  parish  of  Exhall,  The  Court  of  Quarter 
Sessions  foiuid  that  if  the  parish  officers  of  Foleshill  were  entitled  in  point  of 
law  to  rate  Mr.  Whieldon  in  that  parish,  for  the  whole  profits  of  his  mine,  the 
sum  of  525/.  was  a  fair  and  proper  sum ;  but  if  they  were  only  entitled  to 
rate  him  for  the  profits  derived  from  the  steam-engine  and  other  machinery, 
and  for  the  coal  got  from  that  part  of  the  mine,  the  surface  of  which  was  in 
Foleshill,  then  that  sum  ought  to  be  reduced  to  320/.  The  questicm  for  the 
Court  was,  on  which  of  these  two  principles  the  rate  was  to  be  made. 

HiH  and  Waddington,  in  support  of  the  order  of  sessions. — ^It  is  contended 
that  because  the  shaft  of  the  pit  is  in  the  parish  of  Foleshill,  the  whole  pit  is 
liable  to  be  rated  in  that  parish,  and  that  the  coals  are  alone  ratable  in  the 
spot  where  they  are  first  brought  to  light.  Formerly  when  tolls  on  a  canal 
were  held  to  be  ratable  in  the  spot  where  they  were  collected  there  might  have 
been  something  in  that  argument ;  but  it  is  now  held  that  where  a  canal  passes 
through  several  parishes,  it  is  liable  to  have  the  tolls  rated  proportionally  in 
each  particular  parish.  If  that  is  so  with  tolls,  it  is  still  stronger  in  the  case 
of  a  mine :  the  value  of  which  decreases  every  year.  With  respect  to  water 
^  companies,  the  general  opinion  seems  to  be,  that  the  companies  are  ratable 
at  the  fountain  head,  if  the  water  flows  naturally,  or  on  the  spot  where  the 
machinery  is  placed,  if  by  artificial  means  it  is  raised  beyond  its  natural  level. 
Rex  V.  Bath  (a),  was  the  case  of  a  water  company,  where  the  parish  in 
which  the  reservoir  was  situated  claimed  the  rate.  The  Court  said  that  each 
parish  might  rate  as  much  of  the  profits  of  the  water  as  was  obtained  vritfain 
its  limits ;  but  that  those  pipes  which  passed  through  the  city  of  BtUh  were 
not  rateable  in  the  out  parishes.  The  same  rule  has  been  applied  with  respect 
to  gas  pipes,  and  ought  to  be  applied  in  the  present  case. 

The  Attorney-General,  Amos,  and  Reynolds,  contrd. — The  point  may  not 
be  doubtful  with  respect  to  the  tolls  of  canals,  of  water  companies^  and  even 
of  roads.  In  the  case  of  roads,  the  rate  is  distributed  over  all  the  line  of  road, 
and  for  this  reason,  that  there  is  an  actual  occupation  of  a  certain  part  of  the 
land,  which  gives  the  parish  a  right  to  participate  in  the  profits.  This  rule 
applies  in  like  manner  to  water  companies,  who  must  have  land  in  order  to 
lay  down  their  pipes,  and  that  land,  if  used  for  another  purpose,  would  be  liable 
to  pay  rates.     The  present  rate  is  merely  for  the  quantity  of  coal  obtained 

(a)  M  East,  609. 
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in  FoleMU,  and  for  the  steam-engine  and  machinery;  but  there  is  an    Ki^tBmuh, 
advantage  derived  to  Foleshill  from  that  part  of  the  mine  which  is  in  ExhaU,       ThTlCiifa 
If  the  shaft  was  on  the  margin  of  the  ocean,  and  no  coal  could  be  taken  but  5. 

from  under  the  sea,  below  low  water  mark,  the  parish  in  which  the  shaft  Folxhwul. 
was  placed  might  rate  the  persons  who  obtained  coals  from  under  the  sea,  for 
all  the  coals  brought  up  at  the  shaft;  for  the  use  of  that  shaft  would  be  so 
essential  to  the  working  the  mine,  that  a  man  would  pay  a  rent  for  that  shaft 
almost  equal  to  the  rent  for  the  whole  mine.  The  word  "mine,**  in  the 
Statute  cX  EHzabeth,  does  not  mean  mere  strata,  which  it  is  possible  to 
work :  it  means  a  place  which  is  actually  worked :  to  do  which,  a  man  must 
have  access  to  the  place  of  working ;  and  the  parish  where  access  is  to 
be  had  is  entitled  to  rate  the  owner.  In  this  case  there  was  not,  in 
fact,  any  coal  mine  elsewhere  than  in  Foleshtil,  The  shaft  is  to  be  con- 
sidered with  reference  to  the  convenience  it  affords  of  getting  the  coals  in  the 
other  parish.  The  mine  ought  to  be  considered  in  the  parish  of  Foleshili, 
for  it  is  in  that  parish  that  the  means  exist  of  making  the  produce  profitable; 
and  it  is  a  clear  rule  that  the  property  is  to  be  rated  where  it  first  becomes 
available.  Disputes  between  several  adjacent  parishes  cannot  be  settled 
but  by  taking  the  place  where  the  produce  is  made  available  as  the  place  of 
the  rate.  That  is  the  rule  laid  down  in  the  case  of  mineral  waters,  and  that 
rule  must  govern  the  present  case  In  Rex  v.  Miller  (6),  the  rate  was 
considered  not  a  rate  upon  the  spring,  but  upon  the  land.  In  thid  case  the 
land  in  which  are  the  means  of  appropriation,  is  more  valuable  than  the  rest, 
and  should  be  rated  accordingly. 

Lord  Denman,  C.  J. — It  appears  to  me  quite  clear  that  this  is  a  mine  liable 
to  be  rated  in  each  c^  the  parishes  in  which  it  is  locally  situated.  The  propo- 
sition contended  for,  on  the  other  side,  is  too  refined  a  distinction.  According 
to  that  argument,  there  might  be  a  coal  mine  in  twenty  parishes,  having  only 
one  shaft  in  another,  and  yet  the  rate  ought  to  be  received  by  the  twenty- 
first  parish,  and  not  by  any  of  the  twenty  others.  It  may,  perhaps,  be  a 
matter  of  difficulty  to  ascertain  the  proportion  of  the  rate  in  each  parish,  but 
that  is  no  answer  to  the  legal  liability:  here  the  sessions  have  ascertained  that 
proportion. 

LiTTLEDALE,  J. — ^The  question  is,  whether,  under  the  words  of  the  Statute, 
this  is  a  mine  or  not.  In  Saunder^e  eaee  (c)  it  is  said,  "  a  man  leases  all 
mines — the  understanding  of  this  is  the  coals  which  may  be  taken  from 
them.''  With  respect  to  the  machmery  being  in  the  parish,  that  is  nothing ; 
the  moment  the  coals  are  dissevered,  the  operation  of  mining — and  it  is  that 
which  constitutes  a  mine-— is  performed.  You  send  men  into  the  mine  firom 
the  shaft,  but  they  make  the  property  available  in  the  mine  itself,  and  not  by 
means  of  the  shaft  alone.  With  respect  to  a  mineral  spring,  that  is  notable 
where  it  is  found  to  come  up,  for  it  is  impossible  to  know  where  the  water 
runs,  and  whether  it  could  be  found  in  any  other  parish.  It  must,  therefore, 
be  taken,  for  the  purposes  of  rating,  to  exist  in  the  place  where  it  comes  up. 
But  that  is  not  the  case  with  mines.  There  is  now  little  difficulty  in  ascertain- 
ing where  a  mine  extends.  I  am  of  opinion  that  both  parishes  are^entitled  to  rate 

(6)  Cowp.  619.  (c)  S  Rep.  18. 
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this  mine ;  and  it  has  been  ascertained  that  the  sum  of  320/.  is  the  proper 
sum  for  the  coals,  and  also  for  the  shaft  and  machinery  in  FoleshilL 

WiLLUMS,  J. — The  objection  to  the  rate  as  settled  by  the  sessions  is,  that 
Mr.  Whieldon  was  not,  in  point  of  law,  within  the  Statute,  an  occupier  of 
mines  within  ExhaiL  I  am  of  opinion  that  what  lay  in  each  of  the  parishes, 
was  a  coal  mine  in  each.  It  appears  to  me  that  he  was  an  occupier  and  liable 
to  be  rated  in  each.  It  has  been  contended  that  we  cannot  attribute  any 
value  to  the  coals  tiil  they  come  up  the  shaft.  I  do  not  think  so;  and 
then  I  cannot  say  that  the  apportionment  made  in  this  case  was  wrong.  The 
sessions  were  right  in  relieving  Mr.  Whieldon  from  a  ratability  which  had 
been  improperly  placed  upon  him. 

Order  confirmed. 


The  King  v.  The  Inhabitants  of  Axbridoe. 


Where  a  lease 
for  years,  deter- 
minable on 
liTes,  was  grant- 
ed in  1732,  and 
in  1784  the 
same  letior 
panted  a  timi- 
lar  lease  of  the 
same  premises 
to  another  les- 
see, who  alwajs 
aftenraids  paid 
rent ;  and  an- 
other person, 
who  was  in  pos- 
session at  the 
grantinff  of  the 
second  lease, 
claimed  to  be 
entitled  to  the 
estate,  on  the 
ground  that  one 
of  the  lives  in 
the  first  lease 
was  in  existence, 
and  continued 
to  hold  it  until 
his  death  in 
1811:— ttfW. 
that  he  had  no 
adverse  posses- 
sion to  give  him 
the  freehold. 
Hdd  alio,  that 
his  widow,  who 
continued  to 
hold  after  his 
death  in  the 
same  manner 
until  she  died 
in  1827,  had 
only  a  claim  on 
the  continua- 
tion of  the 
estate  which 
her  husband 
had,  and  there- 
fore acquired 
no  right  by 
adverse  pos- 


WANE  Hooper,  who  had  a  derivative  settlement  from  Richard  HooperfWas 
removed  from  the  parish  of  Axbridoe  to  the  parish  of  Chappie  AUertan, 
Upon  appeal,  the  sessions  quashed  the  order,  subject  to  the  following  case  : 
Lord  Weymouth,  in  1732,  granted  to  Richard  Martin  a  lease  of  a  cottage  in 
the  parish  of  Cheddar,  for  99  years,  if  three  lives,  or  one  of  them,  should  so 
long  live,  at  a  rent  of  four-pence.  Lord  Weymouth,  in  Aug,  1784,  granted  to 
Richard  Gilling  a  lease  of  the  the  same  cottage,  therein  stated  to  have  lately 
fallen  into  his  lordship's  hands,  for  a  like  term,  determinable  on  three  other 
lives,  at  the  same  rent.  At  that  time  Joseph  Wolf,  who  was  in  possesion, 
under  the  lease  of  1732,  claimed  to  hold  the  cottage  against  GiUing,  on  the 
ground  that  one  of  the  three  lives  in  the  lease  of  1732,  was  still  in  existence ; 
and  did  so  hold  the  same  until  his  death,  about  twenty-three  years  ago.  On 
his  death,  his  widow,  Ann  Wolf,  retained  possession  of  the  cottage,  and  con- 
tinued therein  until  her  death  in  1827.  In  1826  she  made  a  will,  and  told 
the  person  who  made  it  for  her,  that  she  had  heard  the  cottage  was  Mr. 
Gilling*8.  By  the  will,  she  devised  the  cottage  to  her  daughter  Martha,  the 
wife  of  Richard  Hooper,  her  heirs  and  assigns,  and  appointed  the  said  Martha 
Hooper  executrix  and  residuary  legatee.  The  will  was  duly  attested  to  pass 
real  estate,  but  no  probate  thereof  had  been  obtained.  On  the  death  of  Ann 
Wolf,  Richard  and  Martha  Hooper,  who  had  been  living  with  her  in  the 
cottage,  kept  possession  of  it,  and  lived  therein  for  three  years,  when  Richard 
Hooper  conveyed  it  by  feoffment  to  a  purchaser  in  fee,  and  delivered  seisin 
thereof.  It  was  sold  for  8/.,  being  well  worth  40/.,  in  fee,  with  good  title. 
The  three  lives  in  the  lease  of  1732  were  dead  before  1784.  One  of  those 
m  the  lease  of  1784  was  still  living.  No  rent  was  ever  paid  by  Joeeph 
Wolf  or  those  claiming  under  him ;  but  Gilling  and  his  representatives  had 
paid  the  rent  of  four-pence  to  Lord  Weymouth  and  his  heirs  to  the  present 
time.  The  question  was,  whether  Richard  Hooper  took  such  an.  interest  or 
estate  as  conferred  upon  him  a  settlement  in  Cheddar.  If  he  did  not,  then 
the  order  of  sessions  was  to  be  quashed. 

Bere,  in  support  of  the  order. — There  has  been  an  adverse  possession 
to  the   title  of  Lord  Weymouth  (now  Marquis  of  Bathy  mce   1784,  in 
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Jotisph  Wolf  and  his  representatives.     This  adverse  possession  has  existed     Kin^t  Bench, 

for  fifty  years,  without  the  payment  of  any  rent,  or  any  acknowledgment      .j-j^^  i^^^^^ 

of  title,  except  what  appears  by  the  two  statements   mentioned   in    the  9. 

case,    viz.  that  of  Wolf  claiming  to  hold  the  cottage,  on  the  ground  that     axbeidok. 

one  of  the  lives  in  the  lease  of  1732  was  still  in  existence;  and  that  of 

Mrs.   Wolf  telling  the  person  who  prepared  her  will,   that  she  had  heard 

that  the   cottage  was  Gilling's,     In  Doe  d.  Foster  v.  Sooit(a)f — ^which 

was  nearly  a  similar  case,  and  which  may  be  cited  for  the  purpose  of  shewing 

that  in  all  cases  of  adverse  possession  there  is  something  like  a  false  daim ; 

—copyhold  lands  were  granted  to  A,  for  the  lives  of  herself  and  B.,  and  in 

reversion  to  C,  for  other  lives ;  A.  died,  having  devised  to  B.,  who  entered, 

and  kept  possession  for  more  than  twenty  years :  on  his  death  C,  brought 

ejectment;   and  it  was  held  that  the  action  was  barred  by  the  Statute  of 

Limitations,  for  that  C'«  right  of  possession  accrued  on  the  death  of  A. 

Here  the  right  of  possession  commenced  in  1784,  and  therefore  the  Statute  of 

Limitations  then  began  to  run.  If  the  possesion  of  Joseph  WolfyrdA  not  adverse, 

the  possession  of  his  wife  was,  and  that  has  been  a  possession  for  more  than 

twenty-three  years. — [  Williams,  J. — How  could  Lord  Weymouth  know  any 

thing  of  the  possession?  his  tenant  was  Gillingl] — ^It  is  the  ordinary  duty  of  a 

landlord  to  put  his  tenant  into  possession.    Mrs.  Wolf  was  in,  either  as  tenant, 

or  upon  an  adverse  possession ;  if  as  tenant,  her  interest  was  transmitted  by 

her  will ;  if  on  an  adverse  possession,  her  title  was  made  good  by  length  of 

time.   If  the  former  was  the  case,  the  only  question  is,  whether  her  executrix 

was  entitled  to  the  estate,  and  gained  a  settlement  by  residence,  without 

having  proved  t]ie  will.      This  point  was  settled  in  Rex  v.  Horsley(b),  in 

the  case  of  the  sole  next  of  kin,  who  was  held  to  gain  a  settlement  by  forty 

days'  residence  on  the  estate,  after  the  death  of  the  intestate,  before  letters 

of  administration  granted;  d  fortiori,   would  it  be  so  in  the  case  of  an 

executor.     A  will  proves   who   is   entitled  to  be  executor  :    the  probate 

merely  shews  who  is  so.     It  is  an  established  principle  that  the  residence 

of  a  party,  who  is  entitled  to  the  exclusive  representative  right,  is  sufficient. 

Here  Martha  Hooper  had  the  exclusive  right  to  probate  of  the  will,  from  her 

being  appointed  sole  executrix ;  and  that  right,  coupled  with  her  residence, 

gave  her  a  settlement;  and   consequently  her  husband  also.     In  Rex  v. 

Stone  (c),  Mr.  Justice  Lawrence,  in  his  judgment,  referred  to  the  objection 

arising  from  the  want  of  probate ;  and  said,  that  there  was  a  case  in  Dyer  (d), 

which  gave  a  decisive  answer  to  that  objection.      In  Rex  v.  T^ruscross  {e), 

a  similar  principle  is  recognized. — [Lord  Denhian,  C.  J. — The  Court  were 

not  quite  unanimous  on  that  occasion.] — Hooper'^s  adverse  possession  barred 

both  Lord  Weymoth  and  Grilling :  he  took  the  same  estate  as  the  lessee  had 

before  done,  and  having  resided  a  sufficient  time,  he  gained  a  settlement  by 

estate. 

Rogers  and  Moody,  contrd.-^The  title  of  Joseph  Wolf  is  the  only  title 
under  which  the  pauper  could  claim,  and  that  is  in  itself  bad.  Doe  d. 
Fenwiek  v.  Reed  (/)  determines  that  length  of  possession  is  in  itself  only 
primd  facie  evidence  of  adverse  possession,  which  may  be  rebutted.     Then, 

(a)  4  Bam.  &  Cres.  706.  (cT)  Anon.  367,  a.  • 

(6)  8  East,  405..  {e)  I  Adol.  &  Ellis,  126, 

(c)  6  Term  Rep.  295.  (/)  5  Barn.  &  AW.  282. 
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Kiti^i  Beneh.    inasmuch  as  the  gessions  have  found  a  possession  consistent  with  a  denial 
TImKjno      ^  ^®  claim  of  Wolf,  the  case  does  not  establish  an  adverse  possession  so 
«•  as  to  give  a  title.    The  feoffment  made  by  Hooper  is  not  necessarily  a 

AuaiDOK.  proof  of  his  having  held  an  adverse  possession.  Weaie  v.  Lower  (ff^; 
Berrin^on  v.  Parkhuret  (A).  The  whole  difficulty  here  arises  from  the 
misconception  of  the  term  '*  adverse  possession.''  There  was  no  such  pos- 
session here ;  for  Wolf  originally  claimed  under  the  lease.  Now  it  is  laid 
down  in  Burton  on  Real  Property  (t),  that  "  while  there  subsists  any  eon- 
tract,  express  or  implied,  between  the  parties  in  and  out  of  possession,  the 
possession  cannot  be  adverse."  All  the  authorities  are  conformable  to  this 
doctrine  (j);  and  there  cannot  be  a  tortious  ouster  between  parties  be- 
tween whom  there  exists  a  privity  of  estate.  The  next  question  is,  whether 
the  possession  of  Ann  Wolf  amounts  to  any  thing :  she  died  in  1827,  and 
)iad  only  held  possession  for  sixteen  years:  she  did  not  insist  upon  the 
right  being  either  in  herself  or  her  husband ;  the  expression  she  used  when 
making  her  will  shewed  that  she  felt  a  doubt  upon  the  subject  Even  if  there 
was  any  estate  in  Joeeph  Wolf  still  there  was  no  continuance  of  thai 
estate  in  Ann  Wolf  for  he  left  no  will  (A).  Ann  Wolf  had  children,  and 
therefore  could  not  take  an  estate  in  fee,  so  that  the  only  estate  on  which 
the  other  side  relies  was  that  which  was  conferred  by  her  possession  of  six- 
teen years.  That  occupation  was  not  to  be  considered  an  adverse  possession ; 
for  during  the  whole  of  that  period,  Lord  Weymouth  had  no  right  of  pos- 
session, and  therefore  could  not  bring  an  ejectment  R/ex  v.  Thrueeroee  does 
not  apply.  Rex  v.  Stone  (J)  was  cited,  to  shew  that  no  objection  arose  in 
this  case  on  the  ground  of  the  want  of  probate. — [Littledale,  J. — Hooper 
relied  on  a  freehold  interest,  for  he  claimed  to  enfeoff  a  purchaser,  and  so  he 
need  not  prove  the  will] — ^But  if  reliance  is  placed  on  its  being  a  chattel 
interest,  the  will  must  be  proved,  and  the  probate  is  the  only  prc^r  proof  of 
a  will  (m). 

Lord  DBNBL4N,  C.  J. — The  question  here  is,  whether  there  is  any  proof  of 
adverse  possession?  I  do  not  find  it  stated  in  the  case,  nor  is  there  any  fact 
from  which  such  a  possession  can  properly  be  inferred.  In  1732  there  was  a 
lease  made  for  three  lives.  A  new  lease  was  granted  in  1784  to  R.  Gilling. 
He  paid  rent  to  his  Umdlord  under  that  lease;  and  then  Joeeph  Wolf  came 
in,  and  claimed  to  be  entitled  to  hold  the  estate,  on  the  ground  that  one  of 
the  lives  in  the  original  lease  was  still  in  existence ;  and  though  he  did  con- 
tinue to  hold  under  that  representation,  yet  GUling  always  paid  rent 
under  the  second  lease.  Wolfrmi^t  have  held  under  the  idea  that  the  first 
lease  was  still  in  existence.  His  wife,  after  his  death,  held  in  the  same 
manner.  She  died  in  1826.  In  my  opinion,  there  is  nothing  to  shew  that 
there  was  an  adverse  possessicm. 

LiTTLBDALB,  J.— I  am  entirely  of  the  same  opinion.  At  the  time  the  new 
lease  was  granted,  Joeeph  Wolf  claimed  to  hold  under  the  first  lease,  on  the 
ground  that  one  of  the  ceetuie  que  vie  was  still  alive.    He  held  under  the 

(g)  PoUcatfen.  54.  (*)  Co.  Ui.  12.  b. 

(A)  13  East,  489,  n.  (0  6  Term  Rep.  295. 

(0  146.  (m)  2  Selw.  N.  P.  798. 
</)  Bull.  N.  P.  104. 
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original  lease,  and  did  not  claim  to  hold  under  any  other;  his  posseasion    £ii«*«BMM*. 
therefore  was  not  an  adverse  possession:  his  widow  might  have  claimed      jheKiMo 
dower,  if  the  estate  had  been  «  freehold  estate.    She  merely  continued  in  .«. 

possession,  and  must  be  taken  to  have  done  so  in  the  same  way  as  her  hus-  AxsaxDOB. 
band  had  done  before,  and  had  only  a  claim  on  the  continuation  of  the  estate 
which  he  had.  She  had  some  doubts  herself  about  tiie  matter.  She  made  a 
will  devising  her  right  to  Marihoy  the  wife  of  Richard  Hooper;  but  she 
expressed  a  doubt  whether  the  estate  did  not  belong  to  Giiling.  That  doubt 
was  well  founded,  for  he  was  the  lessee  luider  Lord  fVeymotUh;  and  I  do 
not  understand  why  he  did  not  take  possession.  She  devised  to  her 
daughter,  who  was  not  entitled  to  the  fee  simple.  She  appointed  her 
daughter  executrix  of  her  will.  If  Atm  Wolf  had  only  a  term  in  the  estate, 
thfen  the  question  is,  whether  Richard  Hooper  could  claim,  as  the  husband 
of  the  executrix,  an  interest  in  that  term.  The  term,  if  there  was  a  term 
at  all,  was  vested  in  Cfiiling ;  nothing  therefore  passed  by  the  will  of  Anin 
Woif, 

\ 
Williams,  J. — The  holding  of  Joseph  Wolf  is  material,  only  as  through 
him  Ann  Wolf  claimed  any  interest  whatever.  There  is  nothing  in  this 
case  to  shew  a  connexion  in  the  way  of  interest  between  Joseph  Wolf  and 
his  widow.  There  is  nothing  which  does  not  explain  the  residence  of  Joseph 
Wolf  in  the  cottage,  and  take  away  from  it  the  character  of  an  adverse  pos- 
session. That  being  the  state  of  the  case,  the  question  is  brought  to  this  ; 
has  the  wife  remained  in  the  cottage  upon  the  same  right  as  that  on  which 
Joseph  Wolf  went  there?  and  if  so,  and  I  think  it  is,  whatever  appears  as 
savouring  of  an  adverse  possession  is  explained. 

Order  quashed. 

Atkinson  v.  Hawdon. 

¥^EMURRER  to  rejoinder. — Declaration  in  assumpsit    First  count  on  a  Where  the 

bill  of  exchange,  dated  28th  Dec,  1833,   for  19/.  3«.  6</.,  drawn  by  ^^dfof tH^ 
the  plaintiff  upoa  and  accepted  by  the  defendant ;  second  count  for  goods   Dy  hit  ^^^'j^ 
sold  and  delivered ;  last  county  on  an  account  stated.    Plea  to  the  first  count,  ifft^Sie  bUl 
admitting  that  the  defendant  did  accept  the  bill;  but  alleging  that  when  the  ^i^^*%„ 
defendant  accepted  the  same,  it  was  dated  on  a  certain  day,  other  than  the  day  alt«rw{  the  date 
in  that  behalf  in  the  declaration  mentioned,  to  wit,  the  30th  Dec.  1833;  and  by!^tSa2dh^ 
that  the  plaintiff  after  the  defendant  accepted  the  said  bill,  and  after  the  same  l&M,tliat  by  lo 
had  been  issued  and  complete,  to  wit,  on  the  day  and  year  last  aforesaid,  nol'prechide 
without  the  privity  or  assent  of  the  defendant  on  that  behalf,  and  without  bimielf  from 
the  said  bill  being  restamped,  altered  the  said  bill  in  a  material  part,  to  wit,  oriffinal  debt; 
by  altering  the  day  of  the  date  thereof,  from  the  said  80th  day  of  Dec.  1833,  '^^'3'^^^ 
to  the  28th  Dec.  1833,  concluding  with  a  verification.   Further  plea^  as  to  so  be  misbt  re- 
n^uch  of  the  causes  of  acUon,  as  relates  to  the  money  due  for  the  price  and  ^^  ^a. 
value  of  goods  sold  and  delivered,  "  that  after  the  making  of  the  promise  in 
the  declaration  mentioned,  in  respect  of  the  causes  of  action  in  the  introduc- 
tory part  of  the  plea  mentioned,  and  before  the  commencement  of  the  suit,  to 
wit,  on  the  30th  Dee.  1833,  an  account  was  had  and  stated  by  and  between 
the  plaintiff  and  defendant,  of  and  concerning  the  causes  of  action  in  the  intro- 
ductory part  of  the  plea  mentioned,  and  upon  that  occasion  the  defendant  was 
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Kmg't  Bench,     then  found  in  arrear,  and  indebted  to  the  plaintiff  in  the  sum  of  19/.  3t.  5</., 
and  no  more :  for  which  said  sum  of  money  the  plaintiff,  on  the  day  and 
year  last  aforesaid,  made  his  bill  of  exchange  in  writing,  and  directed  the 
same  to  the  defendant,  and  thereby  required  the  defendant  to  pay  to  the 
plaintiff,  or  order,  19/.  3t.  5</.,  two  months  after  the  date  thereof;  and  the 
defendant  then  accepted  the  said  last^mentioned  bill,  for  and  on  account 
of  the  said  sum  of  19/.  3t.  5</.,  so  due  and  owing  from  the  defendant  ax 
aforesaid,  concluding  with  a  verification :   Non  asgumptii,  to  the  acoount 
stated.     Replication  to  the   second   plea,  **  that  although  true  it  is  that 
the  said  defendant  was  found  to  be  in  arrear  and   indebted  to  the  said 
plaintiff  in  the  sum  of  19/.  3*.  6d.,  and  that  the  said  plaintiff  did  make, 
arid  the  said  defendant  did  accept  the  bill  of  exchange  in  the  said  second 
plea  mentioned,  on  account  of  the  said  sum  of  19/.  3t.  5d,,  in  manner  and 
form  as  the  said  defendant  in  his  said  second  plea  alleged;  for  replication 
nevertheless  in  this  behalf,  the  said  plaintiff  saith,  that  before  the  commence- 
ment of  the  suit,  the  said  bill  of  exchange,  in  the  said  second  plea  mentioned, 
became  due,  and  the  said  defendant  did  not  then,  or  at  any  other  time  before 
or  since  the  said  bill  became  due,  and  before  the  commencement  of  the 
suit,  pay  the  said  sum  of  money  in  the  said  bill  of  exchange  mentioned,  or 
any  part  thereof  concluding  with  a  verification,  and  prayer  of  judgment,  and 
damages  by  reason  of  the  non-performance  of  the  said  promise  in  respect  of 
the  said  causes  of  action  in  the  said  second  count  mentioned :  nolle  prosequi  in 
respect  of  the  premises  in  the  first  and  last  counts  in  the  said  declaration 
mentioned.     Rejoinder  to  the  replication  to  the  second  plea:  that  after  the 
defendant  accepted  the  said  bill  in  the  said  second  plea  mentioned,  and  after 
the  same  had  been  issued  and  complete,  to  wit,  on  the  30th  day  of  Bee.  1833, 
the  plaintiff  without  the  privity  or  assent  of  the  defendant  in  that  behalf,  and 
without  the  said  bill  being  restamped,  altered  the  said  bill  in  a  material  part, 
to  wit,  by  altering  the  day  of  the  date  thereof  to  the  28th  December^  1833, 
concluding  with  a  verification. 
Demurrer  and  joinder. 

Busby,  in  support  of  the  demurrer. — The  question  in  this  case  is,  whether 
an  action  will  lie  for  goods  sold  and  delivered,  where  the  defendant  has  given 
an  acceptance  to  the  plaintiff  for  them ;  and  that  bill  has  been  afterwards 
altered  by  the  plaintiff,  without  the  knowledge  of  the  defendant,  by  which 
the  bill  has  been  so  vitiated  as  to  take  away  the  holder's  right  to  recover 
upon  it.  There  are  two  classes  of  cases  where,  in  circumstances  such  as 
these,  it  has  been  held  that  the  remedy  is  altogether  gone.  The  first  is. 
where  the  indorsee  being  the  holder,  the  only  privity  between  the  parties  is 
by  means  of  the  bill,  and  the  holder  has  no  remedy  but  on  the  bill.  The 
second  class  is  where  the  drawer  or  indorser  is  the  defendant,  and  the  indorsee 
who  is  the  holder,  alters  the  bill  in  a  material  part.  It  is  clear  that  in  such 
a  case  the  indorsee  cannot  recover  from  the  drawer  or  indorser,  for  he  is 
deprived  by  the  alteration  of  his  remedy  over  against  the  acceptor.  In 
Alderson  v.  Langdah  (a),  it  was  held  where  the  vendor  of  goods  paid 
for  them,  by  a  bill  drawn  by  him  on  a  third  person,  and  after  it  had  been 
accepted,  the  vendor  altered  the  time  of  payment  mentioned  in  the  bill,  and 
thereby  vitiated  it ;  that  by  so  doing,  he  made  the  bill  his  own,  and  caused  it  to 

(a)  8  Bam.  &  Adol.  660. 
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operate  as  a  satis&ction  of  the  original  debt ;  and  consequently  that  he  could 
not  recoT^  for  the  goods  sold.  The  allegation  in  the  rejoinder  does  not  shew 
when  the  bill  was  altered ;  it  might  have  been  the  very  night  after  it  was  due. 
At  that  time  the  holder  had  a  right  to  do  what  he  pleased  with  it,  he  might 
destroy  it,  and  then  recover  on  the  original  consideration.  In  the  present 
case,  the  bill  was  legally  destroyed,  for  the  alteration  produced  that  effect- 
Sutton  V.  Toomer\b)  is  a  direct  authority  in  &vour  of  that  proposition. 

Wightman,  conird. — The  pleader  in  this  case»  no  doubt,  relied  on  Alderson 
v.  Longdate ;  the  Court  are,  however,  aware  of  the  distinction  which  must  be 
taken  between  the  case  of  an  action  against  the  drawer,  and  one  against  the 
acceptor.  It  must  be  admitted  that  the  rejoinder  is  bad,  but  the  case  must 
be  thrown  back  cm  the  replication,  which  shews  that  there  is  no  ground  km 
this  action;  it  alleges  that  neither  when  the  bill  became  due,  nor  at  any  time 
afterwards,  did  the  defendant  pay  the  same :  it  is  true  it  was  not  necessary 
to  present  it  for  payment  as  against  the  acceptor,  but  if  the  plaintiff  chooses 
not  to  do  what  he  ought  to  have  done,  and  so  is  guilty  of  laches,  he  cannot 
give  the  bill  the  go  bye,  and  resort  to  the  original  consideration.  For  anything 
that  appears  to  the  contrary,  the  bill  may  now  be  outstanding ;  the  replica- 
tion admits  that  the  party  was  indebted,  and  gave  his  acceptance  for  the 
goods,  but  alleges  that  such  acceptance  was  not  paid  when  due.  Now  how 
is  the  defendant  to  know  in  whose  hands  the  bill  is :  the  plaintiff  has  not 
shewn  that  he  has  presented  the  bill,  and  so  has  been  guilty  of  laches. 

Per  Curiam. — The  presentment  need  not  be  shewn  ;  the  defendant  is  the 

acceptor,  and  it  is  alleged  that  he  did  not  pay  the  bill. 

Judgment  ibr  Plaintiff. 
(6)  7  Baro.  &  Cress.  416. 

In  re  Ann  Oliver. 


Atkiwbon 
Hawoon. 


fT^HIS  was  a  rule  calling  on  an  attorney,  to  deliver  up  a  paper  writing  to  Mrs. 
Oliver,  to  be  cancelled,  and  to  pay  the  costs.  Mrs.  Oliver  had  brought 
an  ejectment  against  a  person  named  Goodman,  to  recover  a  piece  of  land  in 
his  occupation,  under  Sir  John  Sebright,  The  ejectment  was  served  upon 
Goodman,  who  took  no  steps  in  the  matter ;  and  Sir  John  Sebright  intending 
to  move  to  set  aside  the  proceedings,  his  attorney  went  to  Worcester  to  get 
affidavits,  upon  which  to  found  the  motion.  He  then  called  on  Mrs.  Oliver, 
and  received  from  her  the  paper  writing  now  sought  to  be  obtained  from 
him,  in  order  to  be  cancelled. 

The  Solicitor-General  shewed  cause. — It  does  not  appear  on  the  affidavit 
on- which  the  rule  was  obtained,  that  Mrs.  Oliver  is  the  person  entitled  to 
the  premises,  or  that  Sir  John  Sebright  is  not  entitled  to  them.  The  interest 
of  Mrs.  Oliver  in  this  paper  is  not  shewn,  and  consequently  no  ground  is 
made  out  to  warrant  her  in  calling  for  the  interference  of  the  Court.  The 
affidavit  in  answer  to  the  rule  states,  that  Mrs.  Oliver  signed  and  delivered 
the  paper  of  her  own  accord. 

R.  V: Richards,  in  support  of  the  rule. — This  is  not  a  question  whether 
Mrs.  Oliver  has  an  interest  in  the  property,  but  whether  what  she  has  done 


Where  the  at- 
torney of  the 
defendant  in 
an  ejectment 
went  to  the 
lessor  of  the 
plaintiff  (a  fe- 
male) who  had 
succeeded  in 
the  ejectment, 
and  m  the  ab- 
sence of  her 
attorney  ob- 
tained ner  sig- 
nature to  a 
paper,  which 
ne  took  away, 
though  at  the 
time  she  said 
she  wished  for 
time  to  consult 
her  attorney, 
the  Court  order- 
ed it  to  be  given 
up  to  be  can- 
celled. 
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Kim^*  B«r*.     in  the  absence  of  her  attorney,  and  at  the  sug^stion  of  the  attorney  of  the 

/■  rToxivER    opposite  party,  and  when  too  she  asked  for  time  to  see  hef  own  attorney, 

is  now  to  be  allowed  to  prejudice  her  rights.    In  Nwembet,  last  year,  rf»e 

obtained  judgment  against  Goodman,  aAd  this  paper  has  been  procured  from 

her  to  deprive  her  of  the  fruits  of  that  judgment. 

Lord  Denman,  G.  J.— This  rule  must  be  made  absolute.  It  is  clear  that 
the  attorney  on  one  side  went  to  the  adverse  party,  who  had  succeeded  in  an 
ejectment,  and  obtained  her  signature  to  a  paper,  and  took  it  away,  though 
that  party  at  the  moment  said  that  she  wanted  time  to  consult  her  attorney. 
To  encourage  such  practices  on  the  part  of  attorneys  would  be  to  open  a 
door  to  great  frauds.  The  attorney  on  the  other  side  ought  to  have  been  con- 
sulted.   This  paper  was  obtained  improperly,  and  must  be  given  up. 

LiTTLEDALE,  J.,  fully  Concurred. 

WiLLUMS,  J. — ^I  am  of  the  same  opinion.  How  was  Mrs.  Oliver  to  know 
any  thing  about  the  matter?  She  ought  to  have  the  advantage  of  the  advice 
of  her  attorney.  There  is  no  imputation  of  collusion  between  Mrs.  Oliret 
and  Goodman:  if  Sir  John  Sebright  thought  there  was,  he  ought  to  have 
brought  it  home  to  the  parties. 

Rule  absolute. 

Doe  dem.  Baker  v.  Harmer, 

In  ejectment,  to  ^pHE  SoltcitoT'General  shewed  cause  against  entering  a  suggestion  upon 

i7**Siiron^thJ  the  roll,  under  the  3  &  4   Wm,  4,  c.  42,  s.  22  (a),  so  that  the   trial 

ground  <^in-  of  this  case  might  take  place  in  Middlesex,  instead  of  Somereetehire,     The 

Court  refused  question  is,  whether  this  case  comes  within  the  description  in  the  act.     The 

to  enter  a  Bug-  affidavit  on  which  the  rule  was  obtained  states,  that  the  manor  of  Upton  Noble 
gestion  on  tne  ^^  ^ 

roll,under3&4  lately  belonged  to  Inomae  E,  Baker,  the  validity  of  whose  will  is  the  question 

fc  22,  to  change  ^  ^  ined.     The  validity  of  the  will  depends  solely  on  the  question,  whether 

the  venue  from    Mr.  Baker  was  of  sound  mind  or  not.     The  evidence  of  a  medical  gentleman 

t6  London  on     of  great  eminence  is  stated  to  be  necessary ;  and  it  is  alleged  that  the  de- 

the  ground  that  ceased  at  the  time  of  his  death  resided  in  Bath^>lace,  Kensington,  and  that 
the  tetutor  re-  .  ,.-.,-, 

aided  in  London  many  Witnesses,  whose  testimony  is  necessary  to  the  satisfactory  trial  of  the 

hii  deaff^and  ^ause,  reside  in  the  metropolis.  The  affidavits  on  the  other  side  admit  the  place 

that  the  eri-  Stated  to  be  that  where  the  town  house  of  Mr.  Baker  was  situated,  but  state 

eminent  medi-  ^^^^  when  he  resided  there,  he  was  not  in  the  habit  of  visiting  his  neighbours, 

caiman  living  which  he  did  while  residing  on  his  estates  in  Wilte  and  Somersetshire; 

m  London  was  ii.v  .  •«  ..-i  i 

ettentiaU  where  uid  that  there  are  many  witnesses  m  Somersetshire,  without  whose  testimony 
the^estUi^was  *®  *™^  cannot  satisfactorily  take  place.  The  will  was  made  in  the  last 
moat  rmted       iUness  of  the  deceased,  while  he  was  residing  on  his  estate  in  the  country. 

and  be«t  known 
at  his  country 

estate  in  Somer-       (a)  By  that  Statute,  after  reciting  that  order  the  issue  to  be  tried,  or  writ  of  inqnify 

setsbire,  where    annecessary  delay  and  expense  is  some-  to  be  executed,  in  aoy  other  county  or  place 

tli«  Fill  v^         times  occasioned  by  the  trial  of  local  actions  than  that  in  which  the  venue  is  laid;  and 

"J?®*  *"**  *"       in  the  county  where  the  cause  of  action  has  for  that  purpose*  any  such  Court  or  judge 

which  ^'^uo^    arisen :  "  Be  it  therefore  enacted.  That  in  may  order  a  suggesUon  to  be  entered  on  the 

muav  witnesses.    '^^^  action  depending  in  any  of  the  superior  record,  that  the  trial  may  be  more  conve- 

^  courts,  the  venue  in  which  is  by  law  local ,  the  niently  had,  or  writ  of  inquiry  executed,  in 

Court  in  which  such  action  shall  be  depend-  the  county  or  place  where  the  same  is 

ing,  or  any  judge  of  any  of  the  said  courts,  ordered  to  take  place.*' 

may,  on  the  application  of  either  party. 
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The  Aiiomey^General  and  Sieer,  in  support  of  the  nile.^^uppose  the    JCti^f  Ptitek 
statement  in  the  affidavit  against  the  rule  to  be  true,  still  the  expense  of 
taking  down  the  witnesses  from  London,  would  be  greater  than  that  of  bring- 
ing up  the  witnesses  from  the  country  to  town. 

Per  CWruim.— A  question  like  this  can  be  best  tried  in  the  county  where 
the  deceased  had  generally  resided,  and  was  most  known. 

Rule  discharged. 


In  re  The  London  and  Qrbenwich  Railway  Company. 


A  RULE  had  been  obtained  by  the  Company,  calling  on  the  sheriff  of 
Surrey  to  shew  cause  why  a  writ  of  mandamus  should  not  be  issued, 
commanding  him  to  summon  and  return  a  jury,  to  assess  the  compensation  to 
be  paid  to  J%oma9  Keeion  for  his  leasehold  interest  in  certain  premises  in 
Bermondiey,  and  the  compensation  to  be  paid  to  him  for  damages  sustained 
by  the  Act  of  Parliament  (a),  enabling  the  Ck)mpany  to  take  the  said 
premises. 

T%ei$iger  and  CAofUMtf  shewed  cause. — ^There  has  abready  been  an  assess- 
ment of  compensation  to  Mr.  Keeton,  who  is  a  market-gardener.  The  juiy 
gave  him  15,000/.  **  as  a  satisfaction  for  all  his  losses  and  claims,  except  (or 
fixtures,^  and  202/.  9#.  6i/.  for  fixtures.  His  property  was  a  leasehold 
interest  in  garden-ground,  and  the  stock  and  implements  of  trade  thereon. 
No  evidence  was  given  before  the  jury  of  any  value  exclusively  applicable 
to  the  leasehold  interest  The  whole  was  taken  together,  and  it  was  the 
&ult  of  the  Company  if  there  was  any  error  in  the  mode  of  assessment.  By 
the  act,  the  verdkt  and  judgment  thereon  to  be  pronounced,  are  to  be  bind- 
ing and  conclusive  to  all  intents  and  purposes,  upon  all  parties  and  persons 
whomsoever.    The  finding  already  recorded  cannot  be  disturbed. 

The  Soiieiior^General  and  Wighiman^  in  support  of  the  rule. — ^The  mode 
of  taking  the  assessment  is  pointed  out  in  the  act  of  parliament.  The  Com- 
pany are  bound  to  take  all  the  land,  though  they  do  not  want  it,  if  they  take 
any  portion :  they  must  therefore  be  enabled  to  sell,  and  make  a  title  to  that 
part  which  is  not  wanted  for  the  purposes  of  the  railway.  The  50th  sec- 
tion {b)  is  the  clause  by  which  the  sheriff  is  required  to  summon  a  juiy;  and 


(a)  8  W.  4.  c  46. 

(6)  By  the  50th  Mction, "  the  iary  are  di- 
leeted  to  inquire  of.  mmss,  and  atcertnin. 
and  give  a  verdict  for  the  ram  of  money 
to  be  paid  for  the  porchaie  of  lands,  tene- 
nentf »  and  hereditamentt,  and  also  the  ram 
of  money  to  be  paid  by  way  of  satisfaction, 
reoompenoe,  or  compensation,  either  for  the 
damages  which  shall  before  that  time  have 
been  done  or  sustained,  for  or  fay  reason  of 
the  severing  or  dividing  the  same  from 
other  lands,  tenements,  or  hereditaments, 
whereof,  wherein,  or  whereto,  any  rach 
parties  or  persons  as  aforesaid  shall  be 
seised,  possessed  of,  or  interested  in,  or  for 
the  futore  tempoiary  or  perpetoal,  or  for 

VOL.  I. 


any  reenrring  damages  which  shall  have 
been  so  done  or  sastained  as  aforesaid,  and 
the  canse  or  occasion  of  which  shall  have 
been  in  part  only  obviated,  removed,  or  re- 
pured  by  the  said  company,  and  which 
cannot  or  will  not  be  farther  obviated,  re- 
moved, or  repaired  by  them,  and  from  da- 
mage, loss,  or  iojury  as  aforesaid ;  and  the 
said  bigh-bailifC  or  justices,  sheriff,  under- 
sheriff^  coroner,  or  other  person,  shall  ac- 
cordingly give  judgment  for  such  purchase* 
moDey*  satisfaction,  or  compensation,  as 
shall  be  assessed  by  rach  jury." 

The  51st  section  is  as  follows:— "  Pro- 
vided always,  and  be  it  farther  enacted, 
that  in  ascertaining  the  money  to  be  paid 


Where  an  m- 
sessment  of 
compensaticvn 
had  Men  made 
to  a  claimant 
under  the  3  W. 
4,  c  46  (Green- 
wieh  Railway 
Act)  in  one  en- 
tire sum,  a*<d 
he  was  possess- 
ed of  aWse- 
hold  interest  as 
well  as  other 
subjects  of  i*oni- 
Mosatioo,  the 
Court  refuMd 
an  application 
on  behalf  of  the 
Company,  for 

menttobe 
made,  on  the 
ffroundthat  as 
the  value  of  the 
leasehold  pro- 
perty was  not 


ratelyaoeotding 
to  the  Act.  it  . 
could  not  be 
known  what 
would  be  the 
proper  0^2  vnliK 
rem  stamp  duty 
to  be  affixed  to 
the  dead  of  as- 
signment: the 
Court  saying, 
that  the  difii- 
culty  would  be 
obviated  by 
putting  on  the 
deed  a  stamp 
applicable  to 
the  whole  sum 
assessed,  and 
reciting  all  the 
circumstances 
ofthecaae. 
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Atfl^f  Bench. 

J*  re  London 

and 
Gbeenwich 

>tAILWAY 
COMPANT. 


by  which  the  jury  are  directed  to  inquire  of,  assess,  and  ascertain,  and  give  a 
verdict  for  the  sum  of  money  to  be  paid.  Unless  the  assessment  of  the 
leasehold  be  made  separately,  this  difficulty  will  occur,  that  it  cannot  be 
known  upon  what  sum  as  a  consideration  the  ad  valorem  stamp  duty  is  to 
be  calculated.  An  error  in  this  respect  will  avoid  the  deed ;  and  when  the 
Company  come  to  sell  that  portion  of  the  land  which  they  do  not  want,  tbej 
will  not  be  able  to  make  a  title.  The  objection  is  very  important,  because 
a  clause  like  the  present  is  almost  invariably  inserted  in  all  acts  of  parlia- 
ment of  this  description. 

Per  Curiam, — ^Was  it  not  the  duty  of  the  Company  to  object  before  the 
sheriflT's  assessor,  if  they  were  dissatisfied  with  the  finding  of  the  jury ;  and 
can  they  now  call  upon  this  Court  to  interfere  so  as  to  put  the  vterdict 
already  obtained  by  the  claimant  in  jeopardy?  It  does  not  appear  that  any 
claim  was  distinctly  made  for  the  leasehold  intei-est.  The  whole  difficulty, 
as  regards  the  Company  not  being  able  to  make  a  good  title  on  account 
of  the  stamp  duty,  will  be  obviated  by  reciting  all  the  circumstances  in  the 
assignment,  and  affixing  to  it  a  stamp  adapted  to  the  whole  sum  given  by 
the  jury. 

Ultimately  the  rule  was  refused,  upon  the  understanding  that  such  an 
arrangement  should  take  place ;  the  claimant  agreeing  to  pay  the  stamp 
duty  appropriate  to  the  whole  sum  given. 


for  the  purchase  of  any  lands,  tenements, 
or  hereditaments,  to  be  taken  or  used  for 
the  purposes  of  this  act,  and  the  satisfaction, 
recompeoce,  and  compensation  to  be  made 
for  any  damages  which  shall  or  may  be 
■ustained  by  any  parties  or  persons  re> 
spectively  interested  iu  such  tenements  or 


hereditaments,  such  satisfaction,  recom- 
pence,  and  compensation  or  damages,  shall 
be  settled  and  ascertained  separately  and 
distinctly  from  the  value  of  the  lands,  tene- 
ments, or  hereditamentf,  so  to  be  taken  or 
used  as  aforesaid.** 


The  King  v.  The  Justices  of  Somersetshire. 


Where  a  high- 
way rate  was 
made,  and  there 
was  no  appeal 
against  it,  and 
on  application 
to  two  magis- 
trates, they  re« 
fused  to  issue 
a  distress  war^ 
rant,  thoueh  an 
offer  to  inopm- 
nify  them  was 
made,  but  not 
actually  tender- 
ed ;  and  it  ap- 
peared there 
were  reasonable 
doubUas  to  the 
▼alidity  of  the 
rate,  and  as  to 
whether  the  ma- 
gistrates would 
not  be  liable  to 
an  action  if 
they  issued  the 
warrant:  HeU, 
that  the  Court 
would  not 
grant  a  mandami 


nPHfS  was  a  rule  obtained  in  a  former  term,  for  a  mandamui  to  Henry 
Mirehouie,  clerk,  and  Charles  Abraham  EHon,  esq..  Justices  of 
Satnerseishire,  to  issue  a  distress  warrant  to  levy  upon  the  goods  and 
chattels  of  Jamee  Maclean,  for  the  sum  of  1/.  6s.  9</.,  the  amount  rated  upon 
him  for  repair  of  highways,  in  respect  of  certain  land  in  his  occupation, 
which  had  been  newly  inclosed.  It  appeared  that  in  the  parish  of  Clevedon^ 
certain  lands  had  been  inclosed  by  the  authority  of  an  act  of  parliament, 
passed  in  the  39  Geo,  3 ;  and  that  the  commissioners  under  that  act  were 
empowered  to  set  out  occupation  ways.  In  1801  they  made  their  award,  and  did 
set  out  certain  ways.  Since  then  that  division  of  the  parish  had  never  been 
rated  to  the  repairs  of  the  highways,  nor  were  the  roads  running  through  those 
lands,  which  had  formerly  been  part  of  some  moor-lands,  repaired  either 
by  statute  duty,  or  by  parish  assessment.  The  owners  of  these  lands  had 
raised  a  fund  of  their  own,  and  with  the  produce  of  that  fund  had  repaired 
their  own  roads  and  highways.  On  the  17th  of  March,  1834,  the  surveyors 
being  about  to  make  a  new  rate  upon  the  principle  of  the  old  rate,  excluding 
these  lands,  Mr.  Mncey  attended,  and  contended  that  the  newly  inclosed 
lands  should  be  included  in  the  general  rate.     The  magistrates,  after  time 

lus  to  compel  them  to  do  ao^ 
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taken  for  consideration,  recommended  the  old  coarse  to  be  adopted :  how- 
ever, on  the  24th  of  March,  1834,  an  order  was  made  for  rating  these  newly 
inclosed  lands,  and  James  Maclean  was  rated  at  the  sum  of  1/.  6ff.  9d,  An 
offer  was  made  to  call  a  meeting  to  procure  an  indemnity  for  the  magistrates, 
but  no  actual  indemnity  was  given  or  tendered. 


The  Kino 

V. 

The  Justices  of 
Somerset- 
shire. 


Sir  John  Campbell  and  Rogers  now  shewed  cause.^-If  this  warrant  should 
be  granted  by  the  magistrates,  they  would  clearly  be  guilty  of  a  trespass. 
The  Court  has  always  acted  on  the  rule,  that  they  will  not  grant  a  mcmdamus 
to  issue  a  distress  warrant,  where  there  is  reasonable  doubt  as  to  the  legality 
of  the  rate ;  and  they  ought  to  continue  to  act  on  that  rule,  until  there  shall  be 
such  a  clause  in  the  acts  as  was  suggested  by  Mr.  Justice  Littledale  (a).  This 


(d)  The  Kino  v.  Hall  and  Dybr. 

This  was  a  rule  for  a  mandamus  to  be 
directed  to  Messrs.  Hall  and  Dyer,  two 
magistrates  of  Middlesex,  commaoding 
them  to  issue  a  warrant  of  distress  against 
the  goods  of  James  Beale,  to  enforce 
payment  of  a  poor-rate  for  the  parish  of 
St,  GileS'tH'the- Fields  and  St.  George, 
Bloomtbury.^  There  was  an  estate  of  about 
150  houses  in  Si.  George's  parish,  well 
known  as  belonging  to  a  gentleman  named 
Spencer,  who  resided  in  Wales.  Beale  was 
the  collector  of  his  rents,  but  was  well 
known  only  to  fill  that  office. 

Sir  John  Campbell  shewed  cause. — ^The 
Court  will  not  interfere  in  the  manner  now 
prated,  if  there  is  any  doubt  as  to  the  le- 
gality of  the  warrant;  nor  if  it  is  clear  that 
the  parties  applying  for  a  mandamus  have 
any  other  remedy.  If  the  warrant  is  illegal 
another  remedy  is  gi?en  by  act  of  parlia- 
ment. This  is  a  distress  warrant  applied 
for  to  enforce  rates,  under  the  provisions 
of  the  1 1  Geo.  A,  a  local  act,  reletting  to 
these  two  parishes.  By  that  act.  sec.  88, 
the  rate  is  to  be  paid  by  the  occupiers.  The 
92  section,  in  describing  the  property  that 
is  to  be  liable  to  the  particular  provisions 
of  that  act,  mentions  houses,  the  assessment 
of  which  shall  be  less  than  80/.  a  year. 
The  first  objection  to  the  warrant  is,  that 
all  Mr.  Spencer's  houses  are  rented  at  a 
higher  sum  than  80/.,  and  on  the  condition 
that  the  tenant  shall  pay  ail  the  parochial 
taxes  whatever;  therefore  the  vestry  has  no 
right  to  rate  the  landlord.  The  second  ob- 
jection is,  that  there  ii  no  pretence  for  saying 
that  Beeile  is  the  party  to  be  rated  ander 
section  98,  by  which,  where  the  real  landlord 
is  not  known,  the  collector  of  the  rents  is 
liable.  Now.  here  the  real  landlord  is  per- 
fectly well  known  to  the  vestry,  one  of 
whom  is  actually  a  tenant  on  die  estate. 
Section  96,  gives  an  action  to  recover  the 
rate  against  the  landlord,  which  is  a  clear 
remedy.  Under  these  circumstances,  the 
CoQft  will  not  grant  a  mandamus, 

Thessiger woAAdolphus, contrh, — I f there  • 
is  i^o  dear  remedy,  the  mandamus  must 
iisne.  The  88  section  applies  to  owners 
as  well  as  occupiers.  The  words  of  sec- 
tion 92  are  not "  rented,**  but  "  assessed  ;** 
and  can  it  be  aid  the  landlord  is  known. 


because  onevestiyman  knows  him  from  be- 
ing a  tenant.  Beiade,  being  the  collector,  is 
decidedly  liable  to  be  rated,  the  owner  not 
being  distinctly  known.  The  remedy  given 
by  action  is  not  exclusive,  but  concurrent ; 
and  seciion  95,  taken  with  section  96,  puts 
the  matter  beyond  doubt.  Upon  all  the 
clauses  there  is  no  doubt  but  the  remedy 
applies  against  Beale,  and  the  magistrates 
ought  to  have  granted  the  warrant  of 
distress. 

Lord  Dbnman^  C.  J.— I  think  the  power 
now  contended  for  is  large  and  extraordi- 
nary. There  may  be  good  reasons  for 
making  the  owners  of  lands,  or  the  col- 
lectors of  rents,  ratable  for  property  in 
the  parish,  for  they  have  the  profits  of  the 
estates  in  their  hands,  and  may  convenient- 
ly be  called  on  to  pay  the  rates ;  but  at  the 
same  time,  before  the  Court  can  enforce 
the  issuing  of  a  distress  warrant  in  such 
cases,  there  must  be  clear  proof  given  that 
such  a  power  does  really  exist  I  confess 
that  I  much  doubt  whether  there  is  any 
such  authority  here.  There  appears  also 
to  be  an  opportunity  of  suing  the  individual 
who  is  the  owner  of  the  estate;  and  where 
a  right  of  action  exists,  the  Court  will  not 
generally  interfere  to  compel  magistrates 
to  issue  a  distress  warrant.  Before  that 
can  be  done,  it  should  most  distinctly  and 
dearly  appear  that  the  magistrates  have  the 
power,  and  have  improperly  refused  to  ex- 
ercise it  That  does  not  appear  here,  and 
I  am  of  opinion  that  the  magistrates  were 
justified  in  refusing  the  warrant 

LiTTLBDALB,  J.~I  am  of  Opinion  that 
this  rule  ought  to  be  discharged.  The 
Court  cannot  interfere,  unless  it  is  proved 
that  the  magistrates  have  wilfully  refused  to 
do  their  duty.  We  are  bound  to  see  that 
they  act  bona  fide,  but  if  they  do  so,  I 
^  think  that  we  ought  not  to  interfere ;  and 
that  in  this  case  we  ought  more  particularly 
to  avoid  interfering,  for  there  is  another 
remedy  of  which  the  party  may  avail  him- 
self.  It  is  a  great  pity  that  in  these  acts 
there  is  not  some  clause  to  indemnify  the" 
magistrates  against  all  actions  arising  in 
consequence  of  their  issuing  warrants  under 
the  directions  of  the  Court  of  King's  Bench, 
for  then  we  might  have  no  difficulty  what- 
ever in  directing  tbem  to  do  so,  and  thut 
2 


On  motion  for 
a  maiularr.as  to 
justices  to  issue 
a  warrant  to 
distrain  for  a 
poor's  rate,  it 
must  appear 
clearly  to  the 
Court  that  the 
warrant  would 
be  leeal,  and 
that  the  parties 
applying  have 
no  other  remedy 
to  enforce  the 
rate. 
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£ti^«  Bewdu  Court  has  no  jurisdiction  to  try  the  validity  of  the  rate ;  the  proper  couve 

'  ThTKufo  ^^  ^  appeal  to  the  sessions.    The  assessment  is  under  the  IS  G0O.  3, 

V.  ^  c.  78,  8. 45 ;  and  it  is  quite  dear  that  no  rate  oould  be  made  until  the  statute 


^MUMn-     ^^^y  ^^  ^^^^  exhausted ;  and  no  duty  had  been  performed  in  this  case.  Rsim 

■Bias,        T.  FyUnffdaiet  (6)  decides  that  the  authority  of  the  magistrates  must  appear 

upon  the  face  of  the  instrument  itself.    Lawther  r,  Radnor  (e),  Kke  ▼ 

Oarier{d\  and  SianUy  v.  FUldm{e\  are  authorities  m  point    Under  all 

the  circumstances,  the  Court  will  dischaige  the  rule  with  costs. 

ErU,  in  support  of  the  rule.-^The  rate  was  necessary  after  the  statute 
duty  had  been  performed ;  there  is»  therdbre,  no  objection  to  the  rate  on  that 
account ;  the  only  question  is,  whether  the  hind  is  liable  to  be  rated.  Then, 
although  it  is  said  that  there  was  no  express  indemnity  oflered  \o  the  magis- 
trates, still  the  matter  was  allowed  to  stand  over  for  the  purpose  of 
arrangement ;  and  it  was  distinctly  understood  that  they  would  be  indemnified 
if  they  had  consented  to  issue  the  warrant.  These  circumstances,  and  the 
fiict  that  Mr.  Maeey  was  perfectly  justified  in  the  course  he  has  taken,  are  a 
complete  answer  to  the  application  to  discharge  this  rule  with  costs. 

Lord  Dbnman,  C.  J.— This  is  an  application  for  a  mandamut  to  enforce  a 
highway  rate  by  a  warrant  of  distress.  Suppose  that  this  rate  is  for  any 
reason  invalid,  which  it  is  contended  to  be,  on  account  of  includmg  a  portion 
of  land  never  before  rated ;  the  parties  interested  may  have  their  remedy  by 
an  appeal  to  the  sessions  ;  that  is  a  remedy  which  we  are  bound  to  consider 
in  the  first  instance  complete.  There  is  no  reason  whatever  to  suppose  that 
the  magistrates  would  not  decide  the  question  properly.  If,  on  the  other  hand,  a 
rate  should  be  made  which  should  not  embrace  the  newly  inclosed  lands,  then  the 
rest  of  the  parish  being  interested  in  rating  those  lands  might  iqppeal:  so  that 
the  act  of  parliament  has  pointed  out  a  full  and  satisfactory  mode  of  deciding 
questions  of  this  sort  The  question  then  is,  whether  we  ought  to  enforce 
the  rate  made  by  these  two  magistrates.  I  certainly  think  there  ought  to  be 
an  appeal  to  the  sessions  in  the  first  instance :  and  I  cannot  help  seeing  that 
the  course  pursued  here  ought  not  to  be  adopted ;  for  as  the  matter  stands 
now,  it  is  doubtful  whether  the  warrant  would  be  good  in  law :  are  we  there- 
fore to  order  this  warrant  to  be  issued  ?  I  think  not ;  for  I  am  not  sure  that  the 
magistrates  would  not  expose  themselves  to  an  action  if  they  did  issue  it  We 
do  not  know  in  this  court  on  what  grounds  the  parties  claim  to  be  exempted 
from  the  rates.  We  have  not  sufficient  evidence  to  enable  us  to  adjudicate. 
That  is  one  objection  to  issuing  this  mandamu9;  but  there  are  other 
objections  to  the  warrant,  which  might  render  the  magistrates  liable  to  an 
action.     They  have  had  full  notice  that  they  would  be  made  amenable  in 

brings  a  dispoted  question  to  isine.     We  parliament,  or  this  Conrt  oofirht  not  to  in- 

cannot  do  so  now.  terfere.    At  all  events,  we  sboald  be  fully 

W1LMAII8,  J. — We  ought  to  be  cautioni  informed  of  the  facts  of  the  case,  and  sboald 

in  issuing  a  mandamvu  which  may  put  carefully  consider  them,  and  see  that  the 

magistrates  into  the  dilemma  of  either  dis-  law  is  clear,  before  we  make  an  order  on 

obeying  the  orders  of  this  Court,  or  of  sub-  magistrates  Co  take  on  themselves  the  re- 

jecUng   themselves  to  an  action.     Beetle  sponsibilitv  of  an  action, 
certainly  stands  in  a  very  extraordinary  Rule  discharged  without  costs, 

position,  very  different  from  the  occupier,  (6)  7  Bam.  &  Cres.  488. 

who,  under  the  Statute  of  EUnahelk,  would  (c)  8  Kast.  US. 

have  been  liable.     He  ought  clearly  to  be  (d)  8  Biug.  78. 

brought  within  the  language  of  the  act  of         («)  5  Bam.  &  Aid.  4S5,  436. 
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this  case;  ftnd  considering  that  there  is  an  intention  to  try  the  question,  we 
think  that  the  parties  ought  to  put  themselves  right  with  the  magistrates  in 
the  firsC  instance ;  and  that  every  part  of  the  legal  machinery  which  is  to  be 
set  in  motion,  should  be  so  prepared  that  they  may  act  without  exposing 
themselves  to  danger.  Whatever  point  of  law  there  may  be,  it  is  the  rule 
that  magistrates  are  not  boiuid  to  take  upon  themselves  the  task  of  contesting 
it  We  should  do  wrong  in  making  the  magistrates  do  that  which  would 
subject  them  to  an  action.  The  negligence  of  the  parties  leaves  us  no  option 
but  to  discharge  this  rule  with  costs. 

LiTTLBDALV,  J. — ^I  am  of  the  same  opimon.  If  it  is  meant  to  call  on  the 
magistrates  for  a  warrant  of  distress,  on  a  point  which  is  in  dispute,  they 
ought  to  be  indemnified.  No  actual  ofier  of  an  indemnity  was  made,  a  mere 
intimation  or  expectation  that  an  indemnity  would  be  given  was  held  out. 
Magistrates  ought  not  to  be  called  upon  to  act  in  cases  where  they  have  a 
reasonable  doubt.  I  do  not  say  whether  the  magistrates'  doubts  in  this  case 
were  right  or  not:  but  they  had  doubts,  even  after  having  taken  considerable 
pains  to  arrive  at  a  proper  conclusion ;  and  therefore  we  cannot  compel  them 
to  issue  a  warrant  of  distress.  Besides  the  general  merits,  there  are  objec- 
tions to  the  formal  part  of  these  proceedings :  the  magistrates  ought  not  to 
be  put  in  a  situation  to  render  themselves  liable  to  an  action,  if  these  objec- 
tions are  well  founded.  Whatever  may  be  the  merits  of  the  case,  they 
ought  not  to  be  put  to  the  expense  of  litigating  them.  I  therefore  think 
this  rule  ought  to  be  discharged  with  costs. 

Williams,  J. — ^I  am  of  the  same  opimon,  as  I  am  satisfied  that  this  is  not 
the  only  mode  of  raising  the  question.  The  13  Geo.  8,  contemplates  the 
Court  of  Quarter  Sessions  as  the  place  where  such  a  questbn  should  be 
decided.  The  only  doubt  I  had  was  with  respect  to  the  costs;  but  the 
magistrates  are  called  on  to  undertake  a  liability  without  indemnity,  and 
there  are  doubts  on  points  of  form,  and  on  the  qaestk>n  of  calling  for  statute 
duty  in  the  first  instance.  In  the  absence  of  any  thing  like  an  indemnity, 
— ^for  there  was  none  ofiered  although  it  was  spoken  of— I  think  that  they 
ought  not  to  be  brought  here  to  answer,  more  especially  as  there  is  nothing  on 
their  parts  like  a  reluctance  to  act. 

CoLBRiDGB,  J.— I  am  quite  of  the  opinion  expressed  by  the  rest  of  the 
Court.  This  Court  cannot  sanction  magistrates  in  abstaining  from  acting  as 
such,  on  the  ground  of  objections  which  are  not  sustainable  in  reason,  or  in 
wishing  to  avoid  the  proper  responsibility  of  their  office ;  but  it  is  a  settled 
rule  of  this  Court,  that  where  there  is  good  faith  in  the  magistrates,  and  a 
reasonable  ground  to  apprehend  an  actk)n,  from  the  doubts  in  a  case,  the 
Court  will  not  compel  them  to  issue, a  warrant  of  distress.  In  this  case 
there  is  no  ground  for  saying  that  there  is  any  want  of  good  faith  on  the 
part  of  the  magistrates.  It  has  been  observed,  that  they  come  before  this 
Court  m  favour  of  other  persons,  in  whose  &vour  they  have  themselves 
decided.  As  to  the  reasonable  ground  of  apprehending  an  action,  my  opinion 
does  not  proceed  on  the  exemptkm  of  the  moor  lands.  Any  objection  to  the 
rate  going  to  the  jurisdiction  of  the  magistrates,  would  make  them  liable  to 
an  actnn.    It  is  not  safe  for  the  Court,  under  the  circumstances  now  before 


85 

TheKiNo 

r. 

The  Justten  of 

SOMICRSET- 

•  ■Himi. 


86 


TERM  REPORTS  w  we  KING'S  BENCH. 


Kbig'tBendk 

The  Kino 

e. 

The  Justieet  of 

SOMBKSI^ 
•HIAS. 


it,  to  form  an  opinion  on  the  subject  I  think  that  the  objections  to  the  rale 
are  sustainable  in  point  of  argument,  and  t)  »t  is  sufficient  to  render  the 
magistrates  liable.  Forming  my  opinion  on  the  particular  objections  to  this 
particular  rate,  I  agree  that  this  rule  ought  to  be  disdiarged ;  and  as  the 
magistrates  have  been  put  to  considerable  expense,  I  think  it  ooght  to  be 
dischaiged  with  costs. 

Rule  discharged  with  costs. 


Whereaverdid 
was  taken  on 
all  the  counts 
by  consent, 
vith  liberty  to 
more  to  enter 
a  nonsuit :  the 
Court  refused, 
after  that  mo- 
tion had  been 
discharged,  to 
allow  tne  de- 
fendant to  con- 
fine the  verdict 
to  any  particu* 
lar  counU. 


Martin  v.  Coleman. 

A  SSUMPSIT  for  a  tenant  right  in  crops.  The  declaration  contamed  three 
special  counts,  and  common  indebiiatus  counts,  for  crops  bargained  and 
sold,  and  on  an  account  stated.  At  the  trial  at  the  last  spring  assizes  at 
York,  a  verdict  was  found  for  the  plaintifiT,  by  consent,  for  60/.  on  all  the 
counts,  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  on  certain 
points  reserved.  A  motion  to  that  eflect  was  made,  which  came  on  for  argu- 
ment in  Easter  Term,  and  was  dischaiged  by  the  judgment  of  the  Court  in 
Trinity  Term,  Alexander  afterwards  obtained  a  rule  to  shew  cause  why  the 
verdict  should  not  be  entered  for  the  defendant  on  the  special  counts. 

Cretewell  now  shewed  cause. — The  verdict  being  taken  for  the  plaintiff  by 
consent,  this  application  cannot  be  entertained.  If  it  could,  there  would  be 
an  end  of  all  arrangement  made  at  Nisi  Priue. — [Lord  Denman,  C.  J. — ^Ff  the 
motion  can  be  entertained  at  all,  it  must  be  to  enter  the  verdict  for  the  de- 
fendant upon  all  the  counts ;  because,  if  the  Court  should  be  of  opinion  that 
any  one  count  can  be  supported,  there  could  be  no  nonsuit :  whether  it  can 
or  not  will  depend  upon  the  judge^s  notes.] 

Alexander,  in  support  of  the  rule. — ^The  plaintiff  failed  to  make  out  his 
special  counts  at  the  trial ;  and  the  verdict  was  taken  on  all  the  counts,  in 
order  to  let  him  in  to  avail  himself  of  the  account  stated  in  answer  to  a 
tender.  The  consent,  at  the  trial,  meant  no  more  than  to  give  the  plaintiff 
the  benefit  of  any  count  to  which  he  was  entitled.  The  defendant  has  lost 
no  benefits  by  this  arrangement,  which  he  would  otherwise  have  had.  If 
there  had  been  no  count  which  suited  the  case,  it  might  as  well  be  said  the  de- 
fendant is  bound  by  the  consent.  The  object  of  the  rule  is  to  compel  the 
plaintiff  to  elect  upon  which  count  he  will  take  his  verdict. 

Per  Curiam, — On  the  whole,  we  think  the  matter  had  better  abide  where 
it  is.  The  defendant  might  have  confined  the  verdict  to  some  of  the  counts 
at  the  trial. 

Rule  discharged. 


Samuel  and  Another  v.  Cooper  and  Levi. 


1>  ULE  to  set  aside  an  award.    The  submission  was  of  all  matters  in  dif* 

ference  in  the  cause  between  the  parties.     The  liability  upon  four 

checks  for  50/.  each,  drawn  by  Levi  alone  on  Curtis  and  Co.,  was  submitted 


Where  all  mat- 
ters  in  differ- 
ence in  the 
cause  between 
the  parties,  in 

an  action  against  two  defendants,  were  referred  to  arbitration,  and  the  arbitrator  refused  to  hear 
evidence,  or  adjudicate  upon  the  subject  of  four  checks  drawn  by  one  of  the  defendants  alone,  on 
the  ground  that  it  was  not  a  matter  in  difference  between  the  parties  to  the  reference  :-^Hdd, 
that  the  award  wis  not  final  and  oonelnsife^  and  that  it  mait  be  set  aside. 
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to  the  ftrbitrator  as  a  question  for  his  deteraiination.  He  refused  to  take  the  JTtw^  ^nc*. 
subject  into  consideration  at  all,  on  the  ground  that  it  was  not  a  matter  in 
difference  between  the  plaintiffs  and  the  present  defendants,  Cooper  and 
Livi;  and  made  his  award  without  reference  to  that  liability.  The  rule  was 
obtained  on  the  ground  that  the  award  was  not  final  and  conclusive,  tha« 
being  no  adjudication  upon  the  subject  of  the  four  checks. 

The  Aiiamsy^General,  KeUy,  and  Martin  shewed  cause,  and  cited  Dunn 
▼.  Murray  (a),  and  Bagoi  ▼.  Williams  {b\  to  shew  .that  the  plaintiffs  were 
only  entitled  to  claim  upon  upon  the  checks  against  Levi  alone,  so  that  the 
liability  upon  them  was  not  a  matter  in  difference  in  the  cause  against 
Cooper  and  Levi, 

Sir  Johm  Campbell  and  Mauhf  in  support  of  the  rule. — ^The  claim  upon 
the  checks  was  as  much  a  matter  in  diflerence  in  this  cause  as  any  other  of 
the  sums  claimed.  It  was  mentioned  in  the  declaration  and  particulars, 
and  insisted  on  before  the  arbitrator.  Suppose  the  claim  on  the  checks  had 
been  the  only  matter  in  diflerence,  and  the  arbitrator  had  refused  to  adjudi- 
cate upon  it,  could  the  award  have  been  good  then?  If  the  arbitrator  had 
said  that  there  was  no  joint  liability,  it  might  have  been  different ;  but  his 
saying  that  the  matter  was  not  in  diflerence,  is  not  equivalent  to  a  determi- 
nation on  the  subject,  but  a  mere  refusal  of  jurisdiction.  The  cases  cited 
might  apply  if  the  arbitrator  had  received  any  evidence  at  all  upon  the  subject, 
and  had  adjudicated  in  any  way.  The  award  in  this  case  could  not  be  made 
use  of  to  shew  a  final  determination  between  the  parties,  and  is  therefore 
bad.  Cur.  adv.  vuU. 

Lord  Dbnman,  C.  J.,  on  a  subsequent  day  (31st  /on.)  gave  judgment. — 
We  have  reluctantly  come  to  the  conclusion,  that  as  all  matters  in  diflerence 
in  the  cause  between  the  parties  were  referred  to  the  arbitrator,  and  he  has 
not  awarded  on  the  checks,  which  we  think  were  matters  in  difference  in  the 
cause,  the  award  is  not  final  and  conclusive;  and  consequently  it  must  be 
set  aside. 

Rule  absolute. 

(a)  4  Man.  ft  RyL  971.  (6)  8  Barn.  &  Cret.  285. 


MORBAU  V,   HlCKS. 

fJ^HEOBALD  shewed  cause  against  a  rule  for  entering  a  suggestion  on  l.  Whmre  a  ?er- 
the  record,  under  the  47  Geo.  3,  sess.  1,  c.  iv.  (the  Biackheath  and  fjf2rS.*62*" 
Wallington  Court  of  Requests  Act),  for  depriving  the  plaintiff  of  costs,  the  for  goods  told, 
verdict  recovered  being  under  6/.    The  verdict  was  for  2/.  8#.  6rf.  for  gixxls  5!!T9^.*'fOT* 
sold,  ailer  deducting  from  the  plaintifi'^s  demand  Al.  19«.  6cf.,  for  tuition  and  ^u>'ion  and  mo- 
money  payments.    The  claim  is  clearly  the  balance  of  an  account  which  ^eit^Vhauhe' 

...        -,  claim  WIS  a 

balance  of  an  aoeount  on  domand  originally  eioeoding  51.  within  47  Geo.  3,  mm.  1,  cit.  (Black- 
heath  Act) ;  and  therefore  that  no  suggeation  to  deprive  the  plaintiff  of  coats  conld  be  entered. 

2.  Where  a  Court  of  Requests  Act  applies  to  defendants  residing  within  the  jurisdiction,  the 
aifidaTit  of  a  defendant  applying  to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs,  ought  to 
shew  that  the  defendant  was  residing  there  at  the  tine  oT  action  brought,  as  well  aa  merelr 
dflscribiDg  him  as  resident  tlwre  at  the  time  of  sfidafit  sworiL 
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iM^t  Bm-^  originally  exceeded  the  limited  sum.  By  the  act»  the  jmiadlietioii  of  the 
Court  of  Requests  is  not  to  extend  to  **  any  debt  for  any  sum  being  the 
balance  of  an  account  on  demand  originally  exceeding  6/.^  Fatmiam  t. 
Young  (a),  which  was  decided  on  the  Soutkwark  Court  of  Requests  Act, 
where  the  terms  of  the  exception  are  precisely  the  same,  is  an  authority  to 
shew  that  this  case  is  within  the  exception.  There  is  another  objectioii.  The 
defendant  claims  the  privilege  of  the  act,  by  reason  of  his  residence  within 
the  fimits  of  the  jurisdiction;  but  in  his  affidayit,  he  only  states  himadf  to  be 
residing  there  at  the  time  of  the  affidavit  sworn,  but  does  not  say  that  he  was 
so  residing  at  the  time  of  action  brought. 

Plati,  in  support  of  the  rulc^-This  was  a  case  of  set-off,  and  not  of 
balance  of  account,  and  was  within  the  distinction  taken  in  the  cases  by 
Which  the  former  is  considered  not  to  be  within  an  exception  of  this  tort. 

Per  Cifrtam.— Can  it  be  said,  when  there  is  a  claim  for  goods  on  one  side, 
and  cash  payments  on  the  other  to  a  less  amount,  that  the  ultimate  sum  is 
not  a  balance  of  account  on  demand,  and  that  it  may  not  be  recovered  on  an 
account  stated?  On  the  point  of  residence  also  the  affidavit  was  not 
sufficient 

Rule  discharged, 
(a)  1  Taaat.  6a 


In  re  Walmesley. 


Where  an  at- 
torney hariag 
the  custody  of 
certain  papen, 
has  been  order- 
ed by  the  Court 
of  Chancery,  in 
which  he  haa 
been  made  a 
party  to  a  suit, 
to  deliver  them 
into  the  custody 
of  the  officer  of 
that  Court,  the 
Court  of  King's 
Bench  will  not 
direct  him  to 
deliver  them 
up,  though  on 
the  apphcation 
of  a  party  in- 
terested m 
tfiem ;  because 
it  would  render 
the  attorney 
liable  to  an 
attachment,  for 
non-compliance 
with  the  order 
of  the  Court  of 
Coanceiy* 


n^HE  SolieitOT'General  shewed  cause  against  a  rule,  calling  on  C, 
Walmesley^  an  attorney  of  this  Ck)urt,  to  deliver  to  Mows  Haifield,  all 
papers,  &c.  belonging  to  the  late  John  Braddoek.  That  person  had  devised 
his  lands  to  Montn  Hatfield^  in  trust,  for  the  three  daughters  of  the  said 
John  Braddoek.  One  of  these  daughters  married  C  WahnesUy,  and  a  bill 
was  filed  in  Chancery  against  Mo9eM  Hatfield  [and  Samuel  Hatfield,  who 
were  executors  under  the  will,  praying,  that  they  should  discover  an  account 
of  the  personal  estate  of  the  said  testatbr,  that  the  same  might  be  applied 
according  to  the  directions  in  the  same.  C,  Walmesley  was  made  a  defendant 
in  that  suit,  but  that  was  merely  ibr  form's  sake.  The  answer  to  the  applica- 
tion in  substance  is,  that  since  this  bill  has  been  filed,  a  motion  has  been 
made,  and  an  order  obtained,  in  the  Court  of  Chancery,  to  compel  WakneeUy 
to  deposit  all  these  documents  with  the  proper  officer  of  that  Court.  That 
order  has  been  enlarged  for  the  purpose#of  enabling  him  to  collect  all  the 
papers  and  comply  with  its  injunctions. 

Creetwell,  in  support  of  the  rule. — ^This  application  may,  perhaps,  put  this 
party  into  a  difficulty  in  the  Court  of  Chancery;  but  that  is  no  answer  to  it. 
The  rule  ought  to  be  made  absolute ;  and  the  defendant  may  get  out  6[  the 
difficulty  in  the  Court  of  Chancery  as  well  as  he  can. 

Per  Curiam, — ^When  an  application  is  made  for  the  exercise  of  the 
summary  interference  of  this  Court,  it  should  be  shewn  that  the  party  applied 
against,  has  it  in  his  power  to  obey  the  order  of  the  Court;  that  is  not  shewn 
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upon  the  present  occasion.    The  popers  vrete  put  into  the  hands  of  Walmei^    Xht^t  Ifmek 

ieyt  because  he  was  employed  as  the  attorney  in  the  cause;  he  happened  *    "^^^^ 

also  to  hare  an  interest  in  them,  but  that  interest  he  cannot  now  set  up,  for   Walmbslit. 

they  were  delivered  to  him  as  the  attorney,  and  he  was  bound  to  act  with 

respect  to  them,  only  as  attwney.    In  consequence  of  what  oihera  had  done, 

fVaimMiey  came  to  have  an  interest  in  these  deeds.    A  bill  was  filed,  and  an 

answer  put  in,  and  an  order  made  in  the  Court  of  Chtmeery,  that  on  the  first 

day  of  this  term,  these,  deeds  should  be  delivered  into  the  hands  of  the  officer 

of  that  Ck)urt.  We  have  no  affidavit  respecting  the  performance  of  that  order, 

but,  at  all  events,  if  Waimeiiey  doea  not  comply  .with  it,  he  will  be  liable  to 

an  attachment  for  disobedience  to  it.    Then  how  are  we  to  compel  him  to 

deKver  up  these  papers.    It  is  impossible  that  he  should  comply  with  the 

rule  of  this  Court,  if  we  were  to  make  one.    Even  if  the  papers  are  in  his 

power  now,  of  which  we  have  no  proof,  he  must  deliver  them  up  to  the 

Court  of  CAon^ery,  or  he  will  be  liable  to  an  attachment  if  he  does  not    But 

then  it  is  said^  that  if  this  rule  be  granted,  he  would  be  able  to  shew  that, 

in  answer  to  any  application  that  might  be  made  against  him  in  Chancery,  so 

as  to  prevent  an  attadmient  against  him  there;    But  this  Court  will  not  put 

a  man  in  that  situation.    Then  it  is  said,  that  he  ought  to  have  taken  proper 

steps,  and  then  no  such  order  would  have  been  made.   We  cannot  enter  into 

that  queation*    It  seems  to  us  that  these  deeds  are  not  in  sudi  a  situation, 

whether  actually  in  the  hands  of  the  officer  of  the  Court  of  Chancery,  or  of 

WabnesUff  subject  to  the  order  of  that  Court,  as  to  warrant  this  Court  in 

making  this  rule  absolute.    As  to  whether  he  has  misconducted  himself  or 

not,  this  Court  will  not  enter  upon  that  inquiiy  at  this  moment,  for  that 

would  be  the  proper  subject  of  an  inquiiy  before  the  Master,  upon  another 

issue. 

Rule  dischaiged  without  costs.    . 

The  Kino  v.  The  Inhabitants  of  the  Township  of  Barnby 

.Dun. 

A  PPEAL  by  the  company  of  proprietory  of  the  navigation  of  the  River  Dyn^  Bf  to  Act  of 

against  a  rate  made  for  the  relief  of  the  poor  of  the  township  of  Batnby  fJ^f^^^ 
Dvn^  in  the  Wett  Riding  of  Yorkshire.  The  sessicns  quashed  the  rate,  subject  ^nWoprieton 
to  the  opmion  of  this  Court  on  a  case;  which  stated,  amongst  other  things,  mtionju  wiui'* 
the  following  facts.    The  River  Dun  navigation  ccmimenoes  in  the  township  ^"'^  *'**^ 
of  Tinsle^f  which  is  about  two  miles  east  of  Shefieidf  and  down  the  course  to  w  uxed  or 
of  the  river,  to  HoUnUiU  in  DonetuUr,  and  thence  through  Bmnby  Dun  to  ^^H^^^* 
a  pbice  called  Rehlaek  Ferry^  whence  it  communicates  with  the  River  Ohm.,  proflti  theroof. 
By  an  act  passed  m  the  12  Geo.  1,  intituled,  ''an  Act  for  making  the  River  eio^l^D. 


2  Goo.  4,  Dew  cuts  or  eanah,  «ltontion8  and  worb  were  made ;  and  it  wai  declared  "  that  all  i 

ererv  the  prorifoet,  directioiis,  reetricUona,  peoaltiea,  and  forfeitures  in  the  former  Act,  respecting 
the  Doatmen,  the  owners,  commanders,  masters,  or  rulers  of  boats,  keels,  or  vetsels,  or  otbsr  pe^ 
tons  emplojred  thereon,  or  psssing  the  locks,  or  makinc  obstructions  thereon,  or  in  any  other 
respect  relating  therefo^  or  for  the  beiiefit  or  protection  of  the  said  navigation,  and  dl  other  powers 
ana  authorities  therein  contained,  should  extend  and  be  applicable  to  Die  said  new  cuts  or  canala, 
alterations  and  works,  as  fully  in  ererj  respect,  as  if  the  said  cuts,  Ac.  had  originally  been  part  of 
the  said  rirer  narisation,  ana  had  been  inserted  in  the  said  several  and  respective  Acts :" — Hdd^ 
upfffi  both  Acts  taken  together,  that  lands  taken  for  cuts  under  the  latter  Act,  were  part  of  the 
river  navigation,  and  not  liable  to  be  rated  to  poor  rat^  elsewhere  t|ian  in  5.  or  D. 


90  TERM  REPORTS  m  thb  KING'S  BENCH. 

-K^^jBjM*.    i>t«»f  in  the  Wett  Riding  of  the  county  of  York,  navigable  fVom  HolmtiU m 
Th0  King      ^oncaster,  up  to  the  utmost  extent  of  TinMley,  westward,  a  township  within 
Inhabiunu  of    **^  °"*®*  ^  Shefield,''  the  company  of  cutlers  of  Skefield,  were  appointed 
Bahnby  Dun.   ^h®  undertakers  of  the  navigation,  and  were  empowered  to  make  the  said 
River  Dun  navigaUe  from  Hohn^Hii,  which  is  in  the  township  of  DoncoiUr, 
to  the  utmost  extent  westward  of  the  township  of  Tinsley.    An  Act  for 
extending  the  navigation  still  fmther  eastward  was  passed  in  the  18  Geo.  I, 
and  conferred  on  the  commissioners  appointed  under  it,  powers  similar  to 
those  given  in  the  former  act.  By  another  act,  passed  6  Geo.  2,  intituled,  ''an 
Act  to  explain  and  amend  the  two  last-mentioned  Acts  for  making  navigable 
the  River  Dun,  in  the  county  of  York,  and  for  the  better  perfecting  and 
maintaining  the  said  navigation,  and  for  uiuting  the  several  proprietors  thereof 
into  one  company,^'  the  interest  in  both  the  above  navigations  was  directed 
to  be  divided  into  150  shares,  and  the  proprietors  of  the  said  150  shares  were 
united  into  one  company,  by  the  name  of  *'  The  Company  of  Proprietors  of 
the  Navigation  of  the  River  Dun ;"  and  all  powers  given  to  the  eepante 
navigation  companies  were  vested  in  the  united  company.    In  this  Act  was 
the  following  clause,  "  And  be  it  further  enacted,  That  the  said  company  of 
proprietors,  their  successors  or  assigns,  or  any  of  them,  shall  not  be  taxed  or 
assessed  for  the  same,  or  the  profits  thereof,  at  any  place  or  places  except 
Sheffield  or  Doncaeter  aforesaid."    The  next  Act  was  one  passed  13  Geo.  % 
intituled,  '<an  Act  for  the  more  eflfectually  improving  the  navigation  of  the 
River  Dun^  from  a  place  called  Wileiek  House,  in  the  parish  of  Bamby 
Dun,  in  the  county  of  York,  to  Fiekioek  Ferry,  in  the  same  county."    Thia 
continued  the  navigation  to  its  present  eastern  extremity,  and  under  it  the 
Stainforth  Cut  was  made,  176  yards  of  which  are  in  Bamby  Dun,     By 
another  Act,  passed  2  Geo.  4,  reciting  the  previous  Acts,  and  reciting  thst  it 
would  be  advantageous  to  abandon  the  existing  navigation  in  certain  parts, 
and  to  make  and  maintain  other  cuts  or  canals  with  proper  towing  paths, 
and  among  others  a  cut  or  canal  from  the  lower  end  of  the  existing  cut  at 
Bamby  Dun,  to  the  upper  end  of  Stainforth  Cut,  it  was  enacted  <*  that  the 
intended  cuts  or  canals,  alterations  and  works,  should  be  considered  and  taken 
as  part  of  the  navigation  of  the  River  Dun;  and  all  and  every  the  provisoes, 
directions,  restrictions,  penalties,  and  forfeitures,  in  and  by  the  thereinbefore 
recited  acts  and  every  of  them,  respecting  the  boatmen  employed  on  the  said 
river,  the  owners,  commanders,  masters  or  rulers  of  boats,  keels,  or  vessels, 
or  other  persons  employed  thereon,  or  passing  the  locks  of  the  said  river,  or 
making  obstructions  thereon,  or  in  any  other  respect  relating  thereto^  or  for 
the  benefit  or  protection  of  the  said  navigation,  and  all  other  powers  and 
authorities  therein  contained,  should  extend  and  be  applicable  to  the  said 
cuts  or  canals,  alterations  and  works,  as  fully  in  every  respect,  as  if  the  said 
cuts,  &c.  had  originally  been  part  of  the  said  River  Dun  navigation,  and  had 
been  inserted  in  the  said  several  and  respective  Acts."    Under  this  act 
the  new  cut  in  Bamby  Dun  was  completed  about  the  year  1830.     An  Act 
passed  T  Geo,  4,  contained  similar  provisions  for  making  new  cuts  in  the 
navigation  to'  the  westward  of,  or  above  Hdlmetill  in  Doncaster,     The 
questions  for  the  opinion  of  the  Court  were,  whether  the  company  was  liable 
to  be  rated  in  Bamby  Dun  at  all,  for  new  cuts  or  canals  made  under  the 
2  Geo,  4!  and  if  so,  in  what  manner? 
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The  Attomey^General^  Sir  J.  Campbell,  and  Milner,  against  the  rate.—    Kinff't  Bench, 
The  ezprenBion  in  the  6  Geo,  2,  that  the  company  of  proprietors  shall  not  be      xiTkuio 
taxed  or  asaeMed,  means  that  they  ahall  not  pay  poor  sates.  Res  ▼•  Lmutem  y. 

Gas  Light  Company  (a).  The  old  line  of  naTigatkni  being  that  of  a  river*  n^sN^TDuv! 
though  used  by  the  company,  was  not  the  subject  of  assessment  The  act 
of  the  2  Geo.  4,  recites  that  it  would  be  beneficial  to  abandcm  part  of  the  old 
line  of  navigation;  but  the  company  had  a  right  to  say  that  they  would  not 
abandon  that  which  was  exempted  from  assessment,  without  having  the 
advantage  of  the  same  exemption  secured  to  them  in  respect  of  the  intended 
new  cuts.  The  object  of  the  act  was  to  make  the  River  Dun  e  line  of 
navigation.  This  was  to  be  done  by  taking  such  parts  of  the  river  as  could 
be  made  navigable,  and  substituting  cuts  for  such  as  could  not  If  the  cut 
now  made  in  Bamby  Dun  had  formed  part  of  the  original  canal,  there  is  no 
pretence  for  saying  that  it  could  be  rated :  neither  can  it  be  rated  now.  The 
last  act  recites  the  former  act,  which  contained  the  exempti(»,  and  then 
provides,  that  the  intended  cuts  and  canals,  and  new  works,  shall,  in  every 
respect,  be  taken  as  part  of  the  old.  That  makes  the  new  cut  as  free  from 
being  rated,  as  was  Uie  old  cuts  on  the  channel  of  the  river.  It  makes  no 
difference  whether  the  line  of  navigation  is  in  the  bed  of  the  river,  or  in  a 
new  cut  made  for  purposes  of  public  benefit  The  cut  in  Bamby  Dun 
formed  part  of  the  line  of  navigation  made  under  the  authority  of  the 
13  Geo.  1. 

The  SoUeitor-General,  and  Dundae,  eonird.-^The  old  line  of  navigation  was 
made  under  the  authority  of  the  act  of  Geo.  2.  The  new  cut  is  made  under 
a  different  act,  having  nothing  to  do  with  the  act  of  Geo.  2.  The  question  is, 
whether  the  parishes  in  which  the  new  cut  is  made,  are  to  rate  the  new  cut;  that 
is,  whether  they  are  to  be  deprived  of  the  right  of  rating  the  land  which  has 
been  used  for  it  The  point  to  be  deteimined  is,  whether  the  exemption  in  the 
act  of  Geo,  2,  is  carried  forward  into  the  act  of  Geo.  4U  The  object  of  the  last 
act  is,  that  the  proprietors  shall  have  the  same  relative  powers  and  authorities 
with  r^ard  to  the  new,  as  with  regard  to  the  old  cuts.  The  expression  used 
is  not  '*  rates,"  but  *'  powers  and  authorities;"  and  "  powers  and  authorities  " 
cannot  mean  an  exemption  from  rates.  A  clause  of  this  sort  does  not 
aflect  the  liability  to  rates.  In  Rex  v.  Birmingham  Canal  Company  {b\ 
Lord  Tenierden  said  (c),  "  one  single  word,  the  word  '  rated,'  would  have  re- 
moved all  doubt ;  but  in  the  absence  of  that  I  do  not  consider  myself  justified 
in  giving  the  effect  contended  for  to  the  general  words  used  in  this  clause." 
This  new  cut  is  liable  to  be  rated;  and  the  rate  made  in  this  case  is  good, 
upon  the  principle  laid  down  in  Rex  v.  Kingewinford  (d).  The  Court  will 
not  say  that  the  parish  is  to  be  deprived  of  the  benefit  of  the  rates  upon  these 
lands.  Unless  there  are  positive  words  of  exemption,  these  lands  must  still  be 
held  ratable  to  the  poor.  Lord  Wynford,  in  Rex  v.  Birmingham,  said  '*  These 
proprietors  seek  to  be  exempted  from  a  charge  which  is  now  imposed  upon 
them,  but  the  legislature  will  not  grant  an  exemption  of  that  kind  without  a 
distinct  statement  that  such  is  their  intention."  There  are  no  such  words  in 
this  case. 

(a)  8  Bam.  &  Crei.  54.  (e)  9  Bud.  &  Aid.  579. 

C6)  8  Bara.  &  Aid.  570.  (d)  7  Bmm.  &  Crcf.  896. 
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'•^I'JBflwk  '  Ix>rd  Dbnman,  C.  J. — A  great  deal  of  doubt  has  existed  in  my  mind  in  the 
TlM  KiMo  ^^^^rm  of  this  argument  On  the  whole,  I  think  that  the  land  is  exempted  from 
fnlMilritantt  «f  ^'"^  ™*^'  '^^  '*"^  "*  question  was  taken  under  the  authority  of  2  Geo.  4. 
Baxmbt  Dvn,  '^^  words  of  exemption  employed  in  the  first  Statute  are,  ''That  the  com- 
pany of  proprietors  shall  not  be  taxed  or  assessed  for  the  same^  or  for  the 
profits  thereof;  except  in  the  towns  of  Shejield  and  Domea9imrP  The 
question  is,  whether  this  exemption  is  extended  by  the  2  €fto.  4,  to  those 
lands  which  have  been  lately  used  for  the  purposes  of  that  act.  The  object 
of  theactwas  to  abandon  the  old  navigation  in  certain  parts,  and  to  enable  the 
Company  to  make  oUier  parts  of  the  river  fit  to  be  navigated ;  and  ailer  this 
decluation  of  the  object  of  the  act,  come  these  words,  ''  And  be  it  enacted, 
that  the  said  cuts  shall  be  considered  and  taken  as  part  of  the  navigation  of 
the  River  DunP  The  question  is,  whether  the  new  act,  when  giving  power 
and  authority  to  the  trustees  of  the  navigation,  and  when  enabling  them  to 
do,  under  the  new  act,  whatever  they  could  have  done  under  the  old  act,  has 
likewise  conferred  upon  them  the  same  privileges  and  exemptions  as  before. 
The  first  clause,  however  unhappily  worded,  does  in  eflect  exempt  the  navL 
gation  of  the  River  Dun  from  the  payment  of  rates,  with  respect  to  the 
profits ;  and  it  follows  as  a  consequence,  that  these  new  cuts,  as  part  of  the 
River  Dun,  must  also  be  exempted.  At  present  the  question  is  on  the 
knds  taken  under  the  authority  of  the  2  Gto,  4;  and  I  proceed  upon  the 
principle  that  they  were  taken,  subject  to  the  same  rule  of  exemption  as  the 
old  lands.  I  think,  therefore,  that  the  sessions  were  right,  and  that  we  should 
confirm  the  order  of  sessions,  and  quash  the  rate. 

LiTTLBDALB,  J. — ^I  am  of  the  same  opinion.  The  Solicitor4]lenerB]  roust 
admit  that  if  there  is  an  exemption  in  the  first  act  of  parliament,  the  words, 
"  tax  or  assessment,^'  employed  in  the  second,  will  carry  that  exemption  into 
it.  The  last  act  merely  substitutes  the  new  lands,  for  some  others  that  were 
before  exempted,  and  therefore  the  same  rule  must  be  iqpplied  to  the  last- 
mentioned  land  as  to  the  first  Under  one  of  the  clauses  it  is  said,  that 
**  the  said  intended  canal  shall  form  part  of  the  navigation  of  the  River  ZHm; 
and  that  Uie  works  and  cuts  shall  fall  under  the  same  provisions,  powers, 
regulations  and  authorities,  as  the  old  navigation,  or  in  any  other  respect 
relating  thereto,  for  the  benefit  or  protection  of  the  said  navigation,  as  fully 
in  every  respect,  as  if  the  said  cuts  had  been  part  of  the  original  navigation." 
The  question  is,  whether  the  eflect  and  operation  of  these  words  is  not  to  give 
the  same  exemption  to  the  huids  reoenUy  taken  for  the  purposes  of  the  caiial» 
as  to  those  which  previously  formed  part  of  the  navigation.  Though  I  may 
admit  that,  if  the  parish  is  entitled  to  a  rate,  their  right  cannot  be  taken  away, 
but  by  the  express  words  of  an  act  of  parliament :  still  it  seems  to  me,  that 
this  is  a  substitution  of  these  new  canals  for  the  old  navigation  of  the  river; 
and  that  they  are  therefore  exempted  from  liability  to  rates,  in  the  same 
manner  that  the  river  was  exempted. 

^  Williams,  J. — ^1  am  of  the  same  opinion.  I  think  that,  as  to  the  rating,  the 
old  and  the  new  parts  of  the  navigation  are  not  distinguishable  from  each  other. 
We  cannot  lay  down  any  general  rule  in  the  construction  of  particular  words 
in  an  act  of  pariiament.  We  must  apply  the  words  according  to  the  particular 
cireumstances'of  each  case.    It  is  incumbent  on  the  proprietors  to  shew  that 
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they  were  exempted  from  fatability.    Then  comes  the  question,  whether  or    MSk^gtBmA. 

not  these  two  acts  of  parlianient  taken  together  do  not  exempt  them.    When      TteKme 

we  see  it  plainly  dedared,  that  the  said  Ckxnpany  shall  not  be  taxed  or    ^_^  j;- _^  ^ 

assessed  for  the  land,  or  for  the  profits  thereof,  except  in  the  town  ciSkef*  basiist  Duw. 

Jtmld^  and  the  township  of  DaneoMier;  and  when  we  recollect  that  in  this  case 

nothing  can  constitute  profits  but  the  navigaticm,  it  seems  to  me  that  these 

profits  are  exempted,  and  cannot  be  assessed  in  Bambylhm*    If  we  can  get 

over  the  first  step»  then  the  next  question  is,  whether  these  new  cuts  are,  or 

are  not  exempted  under  the  subsequent  Statute.  For  it  appears  that  the  works 

in  questtcm,  are  works  that  were  made  under  the  2  Creo,  4,  to  which  reference 

has  been  so  often  made.    If  the  question  depended  on  the  words  '<  powers 

and  authorities"  in  the  clause,  there  might  be  some  difficulty  about  it,  but 

it  is  clear  firom  that  doubt:  for  it  is  stated  in  the  third  clause,  that  these 

new  intended  cuts  or  canals,  which  are  more  a  substitutkm  for  the  oU  road 

of  the  river  than  any  thing  else,  shall  become  identically  the  navigation  of 

the  River  Dun^  which  had  been  before  declared  not  to  be  taxable,  but  in 

Sheffield  and  Doncaster,    Considering,  as  I  do,  that  the  new  cuts,  when 

made,  are  parts  of  the  river,  I  think  that  disposes  of  the  question. 

Order  confirmed. 


Rex  v.  William  Dunsforp. 

D  ATE  for  the  relief  of  the  poor  of  the  parish  of  Monekton  Farbiffh,  in  the  t.  Wlm^,  m  « 
county  of  Wilie.    The  defendant  was  assessed  as  occupier  of  a  stone  S^ubnlr^T 
quarry  and  land.    He  appealed  against  the  rate,  on  the  ground  that,  though  ofa  fnettone 
odled  a  stone  quarry,  it  was  in  fact  a  freestone  mine,  for  which  he  was  not  ^^'in  a  ^ 
liable  to  be  rated.  The  Court  of  Quarter  Sessions  confirmed  the  rate,  subject  <»l^  *<^ 
to  the  opinkm  of  the  Court  upon  the  following  case : —  «S!u!7alUhe 

The  appdlant  was  the  occupier  of  a  quarry  in  the  parish,  from  which  quarry  [|J|f{^^"** 
freestone  was  obtained.    The  quarry  was  not  opened  like  a  pit,  and  was  ap-  working,  fortbe 
proached  by  a  waggon-way  extending  from  the  highway  about  three  hundred  2^mrtl"witiioiit 
yards  in  length,  and  communicating  with  an  inclined  plane  at  the  mouth  of  the  daumining 
quarry.    The  land  on  each  side  of  this  waggon-way  was  in  extent  about  two  whaSmr  U  waa 
acres,  and  was  applied  to  the  purpose  of  depositing  the  rubble  and  waste  V"n^?  ^^^ 
materials  from  the  quarry,  and  was  covered  with  them  to  such  an  extent  as  to  the  case  Vack 
be  incapable  of  cultivation,  the  whole  being  nine  or  ten  feet  thick.     A  shaft  ^  SoTawinni, 
was  formeriy  sunk  into  the  quarry,  but  was  found  to  be  useless,  and  was  then  uyiaf  that  the 
filled  up,  and  the  quarry  was  entered  by  a  level.  The  fi«estone  laid  in  layers  £^^  no 
about  twenty-four  feet  thick.    Above  the  layer  of  freestone  was  a  kyer  of  ?^°^^  *^'**' 
rubble  and  ragsume,  and  beneath  the  layer  of  fireestone  was  cod  and  hardstone.  which  thateL ' 
A  layer  of  freestone,  when  once  entered  upon,  was  followed  out.  The  ragstone  SSwiSllfi^  ^ 
above  (which  formed  the  ceiling),  being  supported  by  pillars  of  freestone  left  2.  The  nethod 
for  the  purpose.    One  of  the  excavations  pursued  the  course  of  the  layer,  of  ^^^king,  and 

1  1  %    wwn  1  ■««  ««■•«*.        ***  "*  nature 

ninety-seven  yards  under  ground.  The  workmen  worked  by  candle-light  only;  of  the  aabtiance 
they  were  not  common  labourers,  but  men  skilled  in  the  business  of  excsr  ^^^'t^«£f 
vating.     It  required  three  years  practice  to  make  what  was  called  a  good  tennipe  the 
quarry-man,  and  though  a  new  workman  might  be  useful  at  the  end  of  six  Siine'or  no 
months,  it  was  not  safe  to  trust  him.    Skill  and  judgment  were  necessary  in  J^^^*  "^  ""a^ 
excavating  the  freestone,  particularly  with  respect  to  the  pillars,  which  were  poor  ratca. 
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XiMfftPmek,  Mi  to  support  the  superincumbent  soiL  The  tools  used  were  pickaxes 
''^"^  pointed  at  both  ends,  wedges  to  split  the  stone  from  the  rock,  and  an  axe 
for  squaring  the  stone.  Rollers  and  cranes  were  used  to  raise  the  stone  into 
waggons,  and  sledges  to  drive  the  wedges  and  rollers.  Saws  were  also  used 
to  cut  the  stone  into  ashlar  or  square  masses.  The  first  process  was  picking, 
which  consisted  in  tracing  out  the  layers  of  freestone;  next  jadding,  which 
consisted  in  removing  the  part  of  the  layers  which  was  loose.  The  freestone 
was  then  split  from  the  rock  and  then  squared ;  waggons  were  backed  into 
the  entrance  of  the  quarry,  down  the  level  undeiground  to  the  spot  where  the 
stone  was  brought  and  raised  by  the  crane8.and  rollers.  Steam-engines  were 
not  used,  nor  gunpowder  for  blasting;  nor  were  there  any  air  passages, 
or  tunnels,  or  gateheads.  One  passage  was  kept  open  until  the  stone  was 
exhausted,  and  then  another  was  opened.  The  quarry  was  worth  from  300/.  to 
400/.  a  year.  The  greater  part  of  the  surface  of  the  soil  above  the  quany 
was  cultivated  and  occupied  by  another  person  who  was  rated  for  it.  The 
question  was,  whether  the  land  and  excavation  were,  or  were  not,  legally 
exempt  from  poor*rate. 

The  Solieiior'Gtneraif  and  Channell,  in  support  of  the  order. — The  rate  is 
laid  both  on  the  land  and  on  the  profits.  The  waggon  way  is  clearly  ratable; 
and  if  the  rate  is  good  for  part,  it  is  good  for  all.  The  question  is,  whether 
this  quarry  comes  under  the  denomination  of  a  mine,  and  so  is  not  ratable 
imder  the  Statute  of  Elizabeth  (a),  the  expression  ''coal  mines''  in  which  has 
been  held  to  exclude  all  other  mines.  The  question  whether  particular  works 
amount  to  a  mine  or  not,  is  not  a  question  of  law  for  this  Court  to  determine, 
but  a  questbn  of  fact,  which  it  was  the  duty  of  the  sessions  to  have  adjudi- 
cated upon,  and  upon  which  this  Court  can  come  to  no  conclusion.  In  Ris 
v,S€dgiey{b),Loird  Tenierdeny  in  giving  the  judgment  of  the  Court,  says,  that 
the  question  of  mine  or  no  mine,  is  rather  a  question  of  fiict  than  of  law :  if 
so,  then  the  only  question  here  is,  whether  there  is  sufficient  upon  the  face  of 
the  case  to  shew,  that  the  conclusion  to  which  the  Sessk>ns  have  come  is 
wrong.  Rex  v.  Bretieil  (c)  was  merely  a  question  of  the  amount  of  the 
rate.  This  Court  cannot  enter  into  the  evidence  to  see  whether  it  is  a  mine 
or  not:  that  is  entirely  for  the  Court  of  Quarter  Sessions,  who  have,  in  this 
case,  determined  the  works  not  to  be  a  mine ;  first,  by  confirming  the  rate, 
and  secondly,  by  calling  them  a  stone  quarry ;  they  have,  therefore,  deter- 
mined it  as  a  fiict. — [Lord  Deuman,  C.  J. — ^There  is  this  difficulty,  they  call 
it  a  stone  quarry,  and  state  facts,  from  which  it  would  appear  to  be  a  mine.] 
-—If  the  preliminary  objection  is  not  good,  then  upon  the  question  of  law, 
Rex  V.  Sedgley  has  decided,  that  the  substance  derived  from  the  place,  is  not 
a  criterion  to  decide  the  question  whether  mine  or  not ;  nor  is  the  fiict  of  (he 
workings  being  under  ground  niat^iaL  In  Rex  v.  Woodland  (<Q,  a  slatework, 
in  which  the  levels  were  underground,  was  held  not  to  be  a  mine.  Rex  v. 
Alberhury{e\  referred  to  in  that  case,  is  to  the  s^me  efiect. 

Sir  John  Campbell  and  Bingham,  contrd. — ^In  all  the  cases  cited,  the 
question  was  one  of  law,  the  facts  being  clearly  stated;  and  in  ail  these  cases 

(a)  48  Eliz.  c  9.  (</)  9  East,  164. 

(6)  8  Barn.  &  Add   65.  (0  1  East,  534. 

if)  8  BacD.  A  Adoi.  4^4 
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the  Court  answered  the  questiong  pat  to  them.    If  this  is  a  question  of  fact»    XiVf  BmA. 
the  question  of  law  is  so  mixed  up  with  it  as  may  well  justify  the  bringing  it 
up  from  the  sessions.    This  case  cannot  be  distinguished  from  Rex  ▼. 
Sedffley  and  Rex  t.  Bretteil 

Lord  Denman,  C.  J. — ^It  appears  to  me,  that  the  case  ot  Rex  ▼.  SedgUj 
is  an  authority  which  is  not  to  be  questioned.  It  was  decided  by  Lord 
Tenterden  and  a  full  Court»  after  time  taken  for  deliberation,  in  Easier 
Term,  1831 ;  and  it  was  fully  recognized  in  Rex  v.  Breiieli,  which  occurred 
in  Easier  Term  of  the  following  year.  I  therefore  think,  that  its  authority 
must  be  taken  to  be  quite  binding  on  us.  The  question  is,  whether  the 
whole  effect  can  be  given  to  that  case  in  the  present  instance ;  that  is, 
whether  the  Court  of  Quarter  Sessions,  taking  the  whole  of  the  case  either 
way,  has  properly  decided.  The  decision  on  this  case  jNirtly  depends  on  the 
question,  whether  this  is  a  freestone  mine,  and  that  is  rather  a  question  of 
fact  than  of  law.  It  seems  to  me,  that  the  mode  of  getting  at  the  article 
would  much  assist  in  deciding  whether  this  is  a  mine  or  no  mine.  That  is  the 
rule  laid  down  in  the  case  I  have  mentioned.  The  application  of  that  rule 
must  be  made  by  the  Court  of  Quarter  Sessions.  If  they  had  said,  that  this 
was  or  was  not  a  mine,  the  case  of  Rex  v.  SedgUy  would  have  prevented  me 
from  asking  any  further  question  on  the  subject  But  they  have  not  done  so. 
They  have,  it  is  true,  said  that  it  is  a  quarry  and  not  a  mine,  but  at  the  same 
time  they  have  put  it  as  a  question  to  this  Court,  whether  it  is  a  mine 
or  not,  and  so  is  exempted  from  the  poor-rate.  They  have  studiously  avoided 
the  question,  which  properly  belonged  to  them,  and  have  asked  this  Court  to 
decide  it  The  answer  we  give  to  their  question  is,  that  we  will  not  answer 
a  questkm  of  fact  The  case  must  be  reheard  at  the  sessions,  and  if  they 
apply  the  principles  of  Rex  t.  Sedgiey,  either  upon  their  own  knowledge,  or 
upon  the  meaning  of  the  terms  employed  according  to  the  common  construc- 
tion of  the  English  language,  they  may  be  satisfied  on  the  point  If  they 
then  think  it  necessary  to  apply  to  this  Court  again,  we  may  consider  what 
we  shall  do  hereafter.  They  may  refer  to  the  evidence,  which  we  cannot 
decide  upon. 

LiTTLEDALB,  J. — ^The  cases  of  Rex  v.  Breiieli  and  Rex  v.  Sedgley  have 
decided  the  principle  which  must  govern  this  case^  namely,  that  it  is  not  the 
substance  obtained,  but  the  mode  of  getting  at  it,  which  decides  whether  the 
place  is  a  mine  or  not.  Whether  it  was  a  mine  or  not,  was  a  subject  for  the 
consideration  of  the  Quarter  Sessions.  I  do  not  find  anything  else  done, 
from  which  it  appears  to  be  different  from  any  other  open  quarry,  except  that 
it  has  an  excavation  of  ninety-seven  yards.  Suppose  instead  of  this,  it  had 
been  one  of  five  or  of  two  yards,  I  do  not  know  how  the  Court,  as  a  matter  of 
law,  could  decide  that  question.  This  Court  cannot  tie  itself  down  to  decide 
questions  of  mine  or  no  mine,  by  evidence  of  levels,  or  modes  of  working  as 
an  open  quarry.  It  is  entirely  a  question  for  the  sessions  to  say,  on  the 
evidence,  whether  this  was  a  mine  or  not. 

Williams,  J. — ^I  am  of  the  same  opinion.  I  agree  that  nice  distinctions 
in  these  cases  ought  to  be  avoided,  and  that  is  the  observation  always 
made  by  judges ;  and  accordingly  it  appears  to  roe,  that  while  the  case 
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Ku^*$  BmA,  of  RiBm  T.  BrHieU,  (blinded  ag  it  was  on  Rim  v.  S^dgUy^  which  was  deci^ 
with  much  consideration,  is  looked  iqion  as  an  authority,  we  ou^t  to  arad 
introducing  all  these  nice  distinctions  by  oversetting  that  case^  wbatever 
doubt  may  have  been  expressed.  There  is  but  one  leading  principle  of  the 
kw  in  these  cases,  which  is,  that  not  the  thing  earned,  but  the  manner  of 
earning  it,  is  the  question  of  law.  No  other  principle  is  laid  down  in  either 
of  these  cases.  Weil,  then,  the  question  in  the  present  case  is  a  question  for 
the  sessions,  and  that  is,  whether,  upon  applyiiig  the  rules  which  this  Court 
has  kid  down,  this  is  a  mine  or  not  That  is  a  question  of  fiict»  for  it  may 
be  a  quarry  at  the  Ix^nning  and  a  mine  at  the  end. 

Case  to  be  reheard  at  Sesaiops. 


The  Kino  v.  Antrobus,  Esq. 

Trial  ai  Bar,  181*  FA.  1836, 
Before  Lord  Dbniun,  C.  J.,  Littlbdalb,  i^  Pattbson,  J.,  and  Williams*  J. 

1.  A  ilMriff  it  INFORMATION  tm-ogUio  (a),  filed  Miehtulnuu  Twm^  huMilUmm  the  4tL 
nM  boand  to  do  xhe  first  count  stated  that  at  the  assises  and  general  jail  delivery,  holdeo 
a^Hminal  Mol!  at  CkeHer,  in  and  for  the  county  of  CheO^r,  Wednesday  the  6th  Au^st, 
!!!!!fj";r!i.fc  1»^>  before  Mr.  Justice  Vaugkam,  and  Mr.  Baron  Parke,  and  others,  their 
criminal  ii  not  fellows  justices  of  our  Said  loTU  the  King,  assigned  to  deliver  his  jau  of  the 
tmkiMSoCourt  "^^  county,  of  the  prisoners  therein  being ;  an  indictment  was  found  i 


^y«|^«eMl  /ofMSS  Garnde  and  Jo9€pk  MaeUy,  for  the  murder  of  T^los.  Aakia^ 
the  party  wlio  After  setting  out  the  indictment  at  full  length,  the  inf(»tnation  went  on  to 
j^^^l^^*"*^  state,  that  at  the  same  assizes  and  jail  delivery,  before  the  said  justioes  of 
deiivflr  him  to  our  said  lord  the  King,  and  others  their  fellows  there,  to  wit,  on  the  said  6th 
o^^^*Mff  ^y  of  August,  1834,  came  the  said  Jae.  GarsidsBnA  Joseph  Mosisy,  under 
to  reeeive  the  the  custody  of  John  Dunston,  constable  of  the  Castle  of  Chester,  in  the 
Steoite  ^bI  county  aforesaid,  in  whose  custody  in  the  jail  of  the  county  aforesaid,  for  the 
2.  On  a  quea.  cause  aforesaid,  they  had  severally  been  before  committed,  and  being  brought 
**"*  ^I*ft£rit  to  the  bar  in  their' respective  proper  persons,  by  the  said  constable  to  whom 


or  a  eonnty  it  they  were  there  also  committed,  and  forthwith,  to  wit,  on  the  said  6th  day  of 
t^utjcTrae-  •^v^wjf,  1884,  being  demanded  concerning  the  premises  in  the  said  indictment 
cuting  crioM-  above  specified,  and  charged  upon  them,  how  they  would  acquit  themselves 
in hiioounty,  thereof.  Severally  pleaded  not  guilty,  and  severally  put  themselves  upon  the 
^i^S^'^Bot  ^^^^T;  ^^  J^o.  Lloyd,  esq.,  clerk  of  the  assize,  and  clerk  of  the  crown  for 
reoeiTable.  the  Said  county,  who  prosecuted  for  the  said  ford  the  King,  in  that  behalf 

S.  Nor  it  eri-  did  the  like.    Therefore  a  jury  was  impannelled  to  try,  and  the  jurors  of  the 

denceadmii- 

aible  that  bv  euatom  the  aheriib  of  a  city  are  bound  to  execute. 

4.  On  the  trial  of  an  information  anintt  a  iheriff  of  a  county  for  refuting  to  execute  a  cri- 
minal, a  warrant  to  a  former  iheriff  of  the  tame  county,  commanding  him  to  gibbet  an  offender, 
and  a  craring  by  that  iheriff  of  an  aUoiranoe  from  the  exchequer  for  hia  expenica  on  that 
account,  are  recetmble  in  eridenoe.         ,,      .     .,        ^      .  ,^  .    ^. 

5.  Omtc.  whether  the.  calendar  eicned  by  the  judge  of  aMiie  can  be  received  in  evidence 
against  a  iheriff,  without  notice  to  pr&uoe  the  copy  lerred  on  him  by  the  clerk  of  the  peace. 

(a)  In  thii  caae  Ketty,  on  behalf  of  the  ponitioD  mmv  furaisb  evideooe  sgaioit  thmi- 

defendant,  moved  for  a  rale  calling  on  the  eelves  by  allowing  the  inapectioo.  which  the 

Corporation  of  Cheiler  to  allow  intpection  of  Court  wtU  not  compel  them  to  do. 
the  corponiiii>n  mnnimenta  and  docomente.  Rule  refoaed. 

Per  Cwriam,^ii  m^^  be  that  the  cor* 
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said  jury,  bj  6iMs  Crawford  An&ohus,  esq.,  sheriff  of  the  county  aforesaid,     Xti^$  Bmuh. 
for  that  purpose  impannelled  and  returned,  to  wit,  &c.  (naming  them),  being 
called,  came,  who  being  elected,  tried,  and  sworn  to  speak  the  truth,  of  and 
concerning  the  premises,  upon  their  oath  said  that  he,  the  said  James  Gar- 
side,  was  guilty  of  the  felony  and  murder  aforesaid,  on  him  above  charged ; 
and  that  he  the  said  Joseph  Mosley  was  guilty  of  the  murder  aforesaid,  on  him 
as  above  chaiged,  in  form  aforesaid,  as  by  the  indictment  aforesaid,  was  above 
supposed  against  them,  and  upon  that  it  was  forthwith  demanded  if  he  the 
said  James  Garstde  had  or  knew  any  thing  to  say,  or  if  the  said  Joseph  Mosley 
had  or  knew  any  thing  to  say,  wherefore  the  said  justices  there  ought  not, 
upon  the  premises  and  verdict  aforesaid,  so  proceed  to  judgment  against 
them,  who  nothing  further  said,  unless  as  they  before  had  said.    Whereupon^ 
all  and  singular  the  premises  being  seen,  and  by  the  said  justices  there  ftilly 
understood,  it  was  considered,  ordered,  and  adjudged,  by  the  said  Court  there, 
that  the  said  Jas,  Garside  and  Joseph  Mosley,  should  be  taken  from  thence  to 
the  prison  from  whence  they  came,  and  that  they  should  be  taken  from  thence 
to  a  place  of  execution,  on  Friday  then  next  ensuing,  being  the  8th  day  of 
Auyusi,lS^,  and  that  they  should  be  there  hanged  by  the  necks  respectively, 
until  their  bodies  were  dead ;  and  that  their  bodies  when  deed,  should  be  taken 
down,  and  be  buried  within  the  precinct  of  the  said  prison,  or  of  any  prison  in 
which  they  should  have  been  confined  after  their  said  conviction,  as  by  the 
record,  &c.  That  defendant,  before  and  after  the  said  conviction  and  judgment, 
and  from  thence  hitherto,  was  sheriff  of  the  said  county  of  Chester,  and  that 
it  was  the  duty  of  the  said  defendant,  as  such  sheriff,  by  virtue  of  his  said 
office  of  sheriff  of  the  county  of  Chester  aforesaid,  to  execute  the  said  judg- 
ment and  sentence  of  death  upon  the  said  Jas,  Garside  and  Joseph  Mosley, 
according  to  law;  of  all  which  said  premises,  the  said  defendant,  so  being  such 
sheriff  as  aforesaid,  then  and  there,  to  wit,  on  the  7th  day  of  August,  in  the 
year  of  our  Lord  1834,  to  wit,  at,  Ac,  had  notice.     That  the  said  defendant 
then  and  there  being  sheriff  as  aforesaid,  and  having  due  notice  of  the  judg- 
ment and  sentence  of  death  upon  the  said  Jas,  Garstde  and  Joseph  Mosley  as 
aforesaid,  was  afterwards,  to  wit,  on  the  8th  day  of  August,  in  the  year  afore- 
said, to  wit,  at,  &c.,  duly  required  as  such  sheriff  as  aforesaid,  to  execute  the 
said  judgment  and  sentence  of  death  upon  them,  the  said  Jas,  Garside  and 
Joseph  Mosley,  on  the  8th  day  of  August,  in  the  year  aforesaid,  pursuant  to 
the  said  sentence,   the  same  being  the  day  next  but  one  after  the  said 
sentence  of  death  was  passed  ;  but  that  the  said  defendant,  so  being  sheriff 
of  the  county  aforesaid,  unlawfully,  wrongfully,  wilfully,  and  maliciously 
neglecting  his  duty  as  such  sheriff,  wholly  refused  and  neglected,  notwith- 
standing he  was  so  required  as  aforesaid,  to  execute  the  said  judgment  and 
sentence  of  death  upon  the  said  Jas.  Garside  and  Joseph  Mosley,  on  the  said 
8lh  day  of  August,  or  at  any  other  time,  and  hath  hitherto  wholly  refused  and  • 
neglected  so  to  do,  to  wit,  at,  &c.     And  the  said  judgment  and  sentence  of 
death  is,  by  the  wilful  default  and  neglect  of  the  said  defendant,  wholly 
unexecuted,  contrary  to  the  law  of  the  land,  and  the  duty  of  his  said  office  of 
sheriff  of  the  county  aforesaid,  and  against  the  peace  of  our  said  lord  the 
King,  his  crown  and  dignity.     There  were  two  other  counts  stating  the 
conviction  of  Garside  and  Mosley  more  generally,  but  alleging  the  duty  of 
the  defendant,  as  sheriff,  and  his  breach  of  it  precisely  as  in  the  first  count. 
Pisa,  not  guilty. 

VOL.  I.  H 
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JBi^«  BmA.        The  AUom€y^GenertU,—with  whom  were  the  SoUeUor^Gmeraiy  Sir  Jokt 
^^^^^^       Campbtii,  and  IFt^A/mim,  for  the  prosecution, — ^in  his  opening,  said  :— The 
V.  object  of  this  information  is  to  ascertain  whether  it  is,  or  is  not  the  duty  of 

Amtrobus.     ^Ym  defendant,  as  sheriff  of  the  county  of  Chester,  to  obey  the  orders  of  the 
jikdges  of  assise;  and  to  execute  the  sentence  of  the  law  upon  criminals  con- 
victed at  the  assizes  for  that  county.    It  is  the  common  law  duty  of  eveiy 
sheriff  to  do  so.     Though  time  and  place  do  not  ordinarily  form  any  part  of 
the  sentence  of  the  Court  in  criminal  cases,  yet  there  is  no  doubt  that,  in 
particular  cases,  the  Courts  may,  when   they  think  proper,  give  specific 
directions  to  the  sheriff,  to  do  execution  in  some  particular  spot  within  hit 
jurisdiction.     The  sheriff  of  the  county  of  CheHer  has  not  in  fact  for  many 
years  executed  any  criminals  whatever;  that  duty  having  been  performed  by 
the  sheriffs  of  the  city  of  Chester.    But  when  any  criminal  has  been  hanged 
in  chains  in  any  part  of  the  county,  the  sheriff  of  the  county  has  invariably 
done  it.     This  was  the  case  before  the  act  11  Geo.  4,  and  I  Will.  4,  c  70,  by 
which  alterations  were  made  in  the  palatinate  jurisdiction.    By  sect.  14  (^  that 
act,  all  the  palatinate  courts  were  abolished;  and  by  sect.  19,  the  county  is 
put  in  every  respect  upon  the  same  footing,  as  to  commissions  of  assize  and 
oyer  and  terminer,  as  any  other  county.     The  question  arises]  therefore  hod 
that  section,  and  it  is  for  the  Court  to  determine,  whether  the  sheriff  of  the 
county  of  Chester  is  not  now — whatever  might  have  been  the  case  before  the 
Statute, — 'bound  to  execute  criminals  in  like  manner  as  any  other  sheriff    It 
must  be  admitted,  that  on  one  or  two  occasions  since  the  Statute,  persons  con- 
victed at  the  county  assizes  have  been  executed  by  the  sheriffs  of  the  city. 
The  mode  formerly  adopted,  viz.,  an  order  made  upon  them  by  the  judge  being 
pursued.     Doubts  arose  as  to  whether  the  justices  of  oyer  and  terminer  and 
jail  delivery  for  the  county  had  any  authority  over  the  sheriffs  of  the  city ; 
and  upon  their  refusal  to  execute  certain  criminals,  the  sheriff  of  the  county 
was  called  upon  to  do  so:   and  upon  his  refusal  to  attend  to  the  order, 
this  prosecution  was  instituted.     It  is  of  great  importance  that  this  matt«r 
should  be  set  at  rest,  because  if  the  sheriff  of  the  county  is  not  bound  to  do 
execution,  he  would  be  committing  a  grave  ofience  by  doing  so.    The  15th 
section  is  the  only  section  in  the  act  which  raises  any  doubt  upon  the  ques- 
tion.   By  that  section,  nothing  in  the  act  is  to  be  **  construed  to  abolish  or 
affect  the  obligaticms  and  duties,  or  the  jurisdictions  or  rights  then  lawfully 
imposed  upon,  performed,  or  claimed,  and  exercised  by  the  mayor  and  citizens 
of  Chester,  in  the  courts  of  the  county  of  the  city  of  Chester,  or  otherwise,  save 
and  except  as  to  writs  of  error.'^  But  according  to  all  the  rules  of  construction, 
the  jurisdiction  of  a  court  superior  to  those  mentioned  m  the  act  could  not 
be  affected  by  the  words  "  or  otherwise.'*    The  question  is,  whether  these 
words  in  the  proviso  control  the  subsequent  enacting  clause,  by  which  the 
administration  of  justice  m  the  county  of  Chester  is  put  upon  the  same 
footing  as  in  all  other  counties.    It  will  be  proved  in  this  case,  that  the  two 
prisoners  mentioned  in  the  information  were  convicted.   Their  convictions  will 
be  put  in ;  the  calendar,  as  signed  by  the  judge,  wfll  be  proved;  the  service 
of  a  copy  of  that  calendar,  as  notice  of  the  duty  he  had  to  perform,  will  be 
proved  to  have  been  made  on  the  defendant;  and  evidence  will  also  be  given 
that  he  refused  to  perform  that  duty.    This  will  make  out  the  case  against  hi© 
in  one  respect    As  to  his  general  liability,  the  doctrine  of  the  common  law  is, 
in  the  first  instance^  sufficient  to  establish  that ;  but  beyond  that  general  doc- 
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triite^  the  practice  of  other  sheriffs  of  the  county  of  CheitBr,  hie  predecessors  in    jBi^«  BmcA. 
office,  -will  be  proved  by  extracts  from  their  **  cravings  ;*'  m  which  it  will  be      ThTKiiio 
found  that  in  several  instances  allowance  for  their  expenses  in  obeying  the  v. 

orders  of  the  judges  was  made  by  the  Chancellor  of  the  Exchequer.     These     Ah»robot. 
will-  be  the  &cts  of  the  case.   On  the  law,  I  look  with  confidence  to  the  direo- 
tioii  of  the  learned  judges  to  establish  the  defendant's  liability. 

The  record  of  the  conviction  of  Garside  and  Motley  was  read>  it  having 
been  removed  into  this  Court  by  certiorari  (6). 

Mr.  lAoyd,  clerk  of  assize  on  the  ChesUr  circuit,  called.  He  said^  "  I  was 
present  at  the  trial  of  James  Gareide  and  loeeiph  Moiley.  Mr.  Justice 
Vaughan  and  Mr.  Baron  Parkt  were  the  judges.  The  defendant  was  also 
present  in  his  character  of  sheriff  After  the  prisoners  had  been  convicted  and 
sentenced,  they  were  returned  to  the  cells  in  which  they  had  been  befon) 
confined,  in  the  custody  of  the  constable  of  the  castle.  I  produce  the  original 
calendar,  signed  by  Mr.  Baron  Parke,  who  tried  the  priscmers.  I  delivered  a 
copy  of  that  calendar,  signed  by  myself,  to  the  defendant,  on  the  8th  Attgnst. 
I  shewed  him  the  original  document:  he  said  he  was  prepared  with  his 
answer,  and  presented  me  with  a  letter  addressed  to  Mr.  Banm  Parke,  who, 
on  reading  it,  granted  a  respite. 

The  letter  was  read :  it  announced  that^  inasmuch  as  great  doubts  had 
existed  whether  the  defendant  would  be  justified  in  taking  on  himself  the 
duty  of  seeing  execution  done,  and  whether  the  sheriffs  of  the  city  were  not 
bound,  the  defendant  declined  to  imdertake  the  execution.  The  original 
calendar,  signed  by  the  judge,  was  then  offered  to  be  put  in  as  evidence,  but, 

Maule,  for  the  defendant  objected  to  its  being  received. — ^The  copy  served 
on  the  defendant,  which  is  signed  by  the  clerk  of  assize,  is  the  original 
as  regards  any  evidence  against  the  defendant.  The  document  signed 
by  the  judge  is  a  mere  minute  or  authority  to  the  clerk  of  assize  to  make 
out  the  calendar,  which  is  served  on  the  shentl^  and  also  transmitted  to  the 
Secretary  of  State.  It  is  therefore  the  original  document ;  and  the  one 
now  ofiered  in  evidence  is  only  secondary  evidence  of  the  calendar;  and  no 
notice  to  produce,  or  evidence  to  account  for  non-production,  has  been  given. 
This  document  is  therefore  not  admissible  in  evidence. — [Lord  Denman,  C.  J. 
—It  is  not  said  in  the  information  that  notice  was  served  on  the  defendant. 
It  is  only  alleged  that  he  had  due  notice.] — The  information  alleges  that  the 
defendant  was  required  to  execute  the  criminals :  that  allegation  is  proposed 
to  be  established  by  secondary  evidence  of  a  written  document,  without  any 
notice  to  produce,  or  evidence  to  accoimt  for  non-production. 

The  Attorney^General,  on  the  other  side. — ^The  calendar  is  not  ofiered  as 
secondary  evidence,  but  as  the  original  document,  of  which  a  copy  was 
Served  on  the  defendant,  and  which  was  shewn  to  him  at  the  time. 

The  objection  was  by  consent  withdrawn,  without  any  decision:  the 
counsel  for  the  prosecution  agreeing  to  make  certain  admissions.  The 
calendar  was  then  read. 

Mr.  Lhyd,  cross-examined  by  Maule. — ^I  served  the  copy  about  half-past 
eleven  on  the  8th  August :  the  usual  time  for  execution  is  twelve  o'clock. 
I  took  the  answer  of  the  defendant  to  the  learned  judge ;  he  read  it,  and 
wrote  a  paper,  which  I  served  on  Mr.  Buncombe  (one  of  the  sheriffs  of  the 

(6)  Rex  v.  Ganide,  4  Nev.  &  Mao.  S3. 
u2 
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Kiaf^$Btndi,    City).    The  priBoners  were  brought  up  in  custody  of  the  constable  of  the 

T^lciNo      cBBile;  they  were  in  his  custody  while  in  court;  they  were  taken  back  to  the 

V.  castle.   TheCourtand  the  jail  are  both  in  the  Castle  of  CA««/«r.  The  castle 

AutaoBus;  j^  ^^  county  jail ;  it  is  situated  within  the  ambit  of  the  city,  but  it  forms 
part  of  the  county ;  it  is  so  excepted  in  the  charter ;  there  is  no  access  to  it 
without  going  through  the  city :  the  constable  has  the  sole  custody  of  the 
castle,  and  of  all  the  prisoners;  he  is  a  patent  officer,  appointed  by  the 
crown  for  life.  There  are  two  sherifls  of  the  city  of  CheMier;  one  is  ap- 
pointed by  the  mayor,  and  the  other  is  elected  by  the  freemen.  Previously 
to  serving  the  order  on  the  defendant,  I  served  a  copy  of  the  order  of  the 
Court,  on  the  constable  of  the  castle,  and  on  the  sherifls  of  the  city ;  and  |I 
learnt  from  them  that  they  refused  to  obey  the  order  of  the  Court  I  served 
the  order  on  them  at  a  quarter  before  eight  o'clock.  I  have  known  the  city 
of  Chester  for  40  years.  I  am  prothonotary  and  clerk  of  the  crown  for  the 
Court  of  Great  Sessions,  and  the  Sessions  of  Ckesier,  I  believe  that  bef<Hre 
the  act,  the  execution  of  criminals  took  place  within  the  city  of  Chester, 
at  a  place  called  Boughton ;  the  executions  now  take  place  in  the  city  jail : 
the  warrants  are  made  out  by  me. 

A  warrant  for  the  execution  of  a  man  convicted  of  murder  at  a  special  com- 
mission, was  put  in  and  read.  It  was  directed  to  the  sherifls  of  the  city,  and 
the  constable  of  the  castle. 

Mauie^  for  the  defendant,  proposed  to  ask  Mr.  JJayd  *'  whether  he  had  not 
heard  old  persons  in  Chester  say,  that  the  sherifi^of  the  county  was  exempted 
from  the  duty  of  executing  criminals." 

Lord  Denman,  C.  J. — ^That  is  not  a  matter  of  reputation. 

Maule  and  Kelly. — ^It  is  a  public  matter,  for  the  public  have  an  interest 
in  the  adpiinistration  of  justice ;  and  any  custom  relatmg  to  it  may  be  proved 
by  evidence  of  reputation.  Whether  the  custom  be  good  or  bad  is  immaterial : 
the  only  question  is,  whether  the  existence  of  the  custom  must  have  been 
known.  We  have  already  proved  that  as  far  back  as  living  memory  extends, 
the  sherifils  of  the  city  have  always  discharged  the  duty;  and  we  now  wish 
to  give  evidence  of  reputation  at  a  period  antecedent.  Morewood  v.  Wood  (c) 
is  an  authority  in  point. 

The  Attomey-General, — Evidence  of  reputation  is  only  admissible  to 
explain  what  is  otherwise  inexplicable.  This  is  not  a  question  of  public  right, 
but  of  the  liability  of  a  particular  officer  to  perform  a  duty  which,  if  not  cast 
on  him,  must  be  performed  by  some  one  else.  The  Court  in  every  case  gave 
an  order :  evidence  of  reputation  cannot  therefore  be  admitted,  to  shew  that 
the  sherifl*  of  the  county  is  exempt. 

Lord  Dbnman,  C.  J. — ^We  think  that  this  question  cannot  be  put  The 
principle  upon  which  evidence  of  reputation  is  received,  is,  that  the  public  in 
general  have  an  interest  in  the  matter  upon  which  the  opinion  is  stated.  That 
does  not  apply  in  this  case,  which  is  merely  a  question  upon  which  of  two 
parties  an  onerous  duty  is  to  be  cast 

(c)  14  East,  887,  n. 
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LiTTLBDALE,  J. — ^The  rule  applies  only  to  public  rights.  This  is  quite  iBig\rjBwcfc. 
a  question  of  a  private  nature.  The  sheriffs  of  the  city,  who  are  parties 
concerned  and  are  part  of  the  corporation,  may  have  a  private  benefit  in  the 
question,  from  the  tenure  of  liand  held  by  the  corporation;  or  they  may  have 
a  grant  of  the  goods  of  felons,  and  so  derive  a  private  benefit  from  executions. 
The  public  do  not  care  who  performs  the  duty,  if  it  be  done;  and  some 
one  must  perform  it  This  is  not  a  case  for  the  admission  of  evidence  of 
reputation. 

Patteson,  J. — I  am  of  the  same  opinion.  This  is  nothing  like  a  public 
right.  It  is  more  like  a  charge  on  persons  rattane  tenura,  where  reputation 
is  never  given  in  evidence. 

Williams,  J. — ^I  do  not  agree  to  the  argument,  that  where  living  testimony 
is  exhausted,  reference  may  be  made  to  tradition  :  that  only  applies  to  cases 
where  evidence  of  reputation  is  in  itself  admissible.  Evidence  of  reputation 
is  admissible  as  to  the  boundaries  of  a  place,  but  not  as  to  where  a  particular 
object  had  stood. 

The  question  was  not  put. 

Miaule  proposed  to  ask,  whether  Mr.  Lioyd  "  had  not  heard  it  reputed  in 
the  city  of  Chester,  that  the  corporation  were  bound  to  execute  criminals.'* 

Lord  Denman,  C.  J. — That  is  in  the  nature  of  an  admission.  If  there  had 
been  a  specific  issue  upon  the  liability  of  the  corporation,  it  might  have  been 
different ;  but  we  think  on  this  issue  the  questkm  cannot  be  put. 

The  Attorney-General  admitted  that  in  all  time  past,  the  sheriffs  of  the 
city  had  done  execution  by  order  of  the  Court.     The  questbn  was  not  put. 

It  was  proposed  to  put  in  an  examined  extract  from  a  bill  of  cravings  of  a 
former  sheriff  of  the  county  of  Chester;  particularly  one  of  John  Arden,  esq., 
sheriff  in  1790,  amounting  to  155/.  I5«.  Ij|</.,  in  which  he  craved  to  be  allowed 
at  the  exchequer,  amongst  other  things,  for  the  expense  of  gibbeting  John 
Dean,  at  Stockport  Moor,  amounting  to  84/.  Ss,  3c/.,  which  was  allowed  to 
him  by  Mr.  Pitt,  the  then  chancellor  of  the  Exchequer. 

Mauie  objected  that  this  was  not  evidence  without  the  conviction  of  Dean 
was  put  in. 

Patteson,  J. — ^Is  not  this  matter  of  record  in  the  Exchequer?] 

Sir  /.  Campbell. — All  matters  touching  the  revenue  filed  in  the  Exchequer 
are  of  record.  They  are  matter  of  judicial  proceedmg,  and  may  be  pleaded 
with  a  proutpatet  per  recordum. — [Lord  Denman,^  J. — How  is  this  evidence 
on  this  issue,  that  the  sheriff  of  the  county  ever  executed  ?}^— It  is  evidence 
that  the  sheriff  of  the  county  obeyed  the  order  of  the  Court.  That  is  the  only 
way  in  which  it  is  put. 

The  order  for  the  execution  of  Dean  was  then  tendered. 

Maule  objected  that  it  was  not  evidence  without  proof  of  the  judgment. 
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Khf^  B«cfc.  Lord  Dbnman,  C.  J. — The  order  is  admissible;  we  must  receive  evidetice  of 
the  acts  of  former  sheriffs,  to  shew  the  extent  of  the  liability.  The  order  was 
from  the  judges  of  the  session  to  the  sheriffs  of  the  city,  to  hand  over  JoAti 
Dean  to  the  sheriff  of  the  county^  to  be  hanged  in  chains. 

The  order,  and  the  extract  from  the  bill  of  cravings,  and  the  order  served 
by  Mr.  Lloyd  on  the  constable  of  the  castle,  and  the  sheriffs  of  the  city,  were 
then  read. 

This  was  the  case  for  the  prosecution. 

Mauie^  Kelly,  and  fVelsby,  for  the  defendant,  submitted,  that  as  the 
case  stood,  there  was  no  evidence  to  go  to  the  jury.  The  first  count 
of  the  information,  after  reciting  the  record  of  the  trial  and  conviction, 
goes  on  to  allege  that  the  judgment  was, ''  That  the  said  Jamee  Garmde^ 
and  Joeeph  Moeley  should  be  taken  from  thence  to  the  prison  from  whence 
they  came,  and  from  thence  to  the  place  of  execution,  on  Friday^  then  next 
ensuing,  being'  the  8th  day  of  Auguet^^  and  should  be  there  hanged  by 
the  neck  till  they  were  dead,  and  that  their  bodies  should  then  be  taken  down, 
and  be  buried  in  any  prison  in  which  the  said  Jamee  Garside  and  Joseph 
Moeley  were  confined  after  the  time  of  their  conviction.'*  That  judgment  is 
introduced  by  the  same  technical  words  as  any  judgment  in  a  civil  case  would 
be.  The  judgment  is  entire,  and  not  divisible ;  one  part  is  not  more  essential 
than  another.  It  is  no  more  part  of  the  judgment  that  the  criminals  should 
be  hanged,  than  that  they  should  be  taken  from  the  bar  to  the  place  from 
^whence  they  came,  and  that  after  execution  their  bodies  should  be  buried 
within  the  prison.  All  these  things  form  but  parts  of  one  judgment ;  and 
the  judgment  is  one  entire  single  thing.  The  information  states  that  the 
defendant  was  the  sheriff  of  the  county  of  Cheeter,  and  that  it  was  his  duty, 
as  such,  to  execute  judgment  and  sentence  of  death  upon  Jamee  Garside  and 
Joeeph  Moeley,  of  all  which  he  had  notice.  Now,  in  order  to  support  this 
charge,  it  is  necessary  to  prove  that  the  defendant  was  the  person  to  take  the 
prisoners  from  the  bar  of  the  court  to  the  place  whence  they  came,  and  after 
their  execution,  to  cause  their  bodies  to  be  buried  within  the  prison  where 
they  had  been  confined.  No  proof  whatever  has  been  given  that  he  was  the 
person  to  do  this ;  and,  indeed,  the  evidence  goes  to  shew  that  he  had  no  au- 
thority to  do  any  such  thing;  for  the  prisoners  were  in  the  custody,  not  of 
the  sheriff  of  the  county,  but  of  the  constable  of  the  castle,  in  whose  custody 
they  remained  while  they  were  in  Court,  by  whom  they  were  taken  back  to 
prison  after  the  conviction,  and  within  the  limits  of  whose  jurisdiction  their 
bodies  must,  in  pursuance  of  the  sentence,  be  buried.  The  sheriff  of  the 
county  had  no  power  to  do  all  these  things.  The  delivery  of  the  calendar  to 
the  defendant  did  not  authorize  him  to  do  execution,  because  he  had  not,  as 
in  ordinary  cases,  the  custody  of  the  criminals  ;  and  it  is  m  respect  of  that 
alone  that  the  sheriff  is  called  upon  to  act  Lord  Hale  (d)  says,  "  If  the 
prisoner  be  in  custody  of  the  sheriff,  the  truth  is,  that  there  is  no  need  of  any 
warrant  or  calendar ;  for  the  open  pronouncing  and  entering  the  judgment 
suspendatur,  is  a  warrant  for  the  execution."  And  again,  *'  The  calendar 
subscribed  by  the  judge  of  jail  delivery,  is  but  a  memorial  .'*    It  is,  therefore, 

((f)  2  Pleas  of  the  Crown.  31. 
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in  respect  of  the  sheriff  having  the  custody,  that  he  does  execution.  Something  Kai^§  Bench, 
more  than  a  memorial  would  be  necessary  to  authcnize  a  sheriff  to  execute  a 
criminal  who  is  not  in  his  custody.  Lord  Hale  (e)  also  says  that,  <' regularly 
the  officer  that  is  to  make  the  execution,  is  that  officer  in  whose  custody,  by 
law,  the  prisoner  is  at  the  time  of  the  judgment  given ;  for  into  his  custody,  he 
is  to  be  remanded  after  judgment  pronounced,  and  there  to  stay  till  judgment 
is  executed : "  and  instances  the  cases  of  prisoners  confined  in  the  Tower, 
or  in  the  custody  of  the  marshal,  where  the  wanaot  or  order  is  directed  to 
the  constable  or  to  the  marshal,  though  usually  an  order  is  given  to  the  sheriff 
to  be  assisting.  When  the  criminal  is  not  in  the  custody  of  the  sheriff,  there 
o\ight  to  be  a  warrant  from  the  Court,  to  the  officer  who  has  hira  in  cuiitody, 
to  deliver  him  to  the  sheriff  who  is  to  do  execution,  and  to  the  latter  to  execute 
him.  This  was  done  in  Earl  Ferrer**  case  (/).  These  very  prisoners  were 
brought  into  this  Court  by  habeas  carpus,  directed,  not  to  the  sheriff,  but  to 
the  constable  of  the  castle.  These  authorities  shew  that  a  special  warrant 
ought  to  have  been  directed  to  the  constable  of  the  castle,  to  deliver  Garside 
and  Mosley  to  the  defendant,  and  to  him  to  do  execution. — [Liitledale,  J. — 
The  more  formal  and  regular  mode  would  have  been  to  issue  a  habeas  corpus 
to  one  officer  to  deliver  up  the  prisoners,  and  to  the  other  to  receive  them  :  but 
it  certainly  may  be  done  by  warrant.] — The  question  is,  what  part  of  the  sen- 
tence it  was  the  duty  of  the  sheriff  of  the  county  to  execute.  He  clearly  had 
no  right  to  take  the  prisoners  from  the  custody  of  the  constable. — [Paitesan,  J. 
— ^All  your  argument  goes  on  the  assumption  that  the  sheriff  of  the  county 
had  no  power  within  the  castle ;  and  that  the  constable  is  not  his  jailor.] — 
Certainly,  that  is  so,  it  is  in  evidence  that  the  constable  is  a  patent  officer,  who 
has  exclusive  custody  of  the  prisoners  within  the  castle.  The  constable 
would  not  have  been  justified  in  giving  up  the  prisoners  to  the  defendant, 
because  he  had  already  in  his  hands,  an  order  to  deliver  them  to  the  sheriffs 
of  the  city.  The  defendant  has  therefore  not  been  guilty  of  any  offence :  he 
had  no  right  to  do  what  is  required  of  him  ;  and  is,  therefore,  entitled  to  an 
acquittal. 

The  Aliamey-General,  Sir  John  Campbell,  and  Wightman,  on  the  other 
side. — The  information  charges  the  defendant  with  having  refused  and  neg- 
lected to  perform  his  common  law  duty,  of  carrying  into  efiect  the  sentence 
of  death  duly  passed  upon  the  prisoners.  The  other  parts  of  the  judgment 
have  nothing  to  do  with  the  duty  and  legal  liability  of  the  defendant.  The 
judgment  is  not  entire,  in  the  sense  contended  for  on  the  other  side;  it  is 
divisible,  and  that  part  of  it  which  imposes  a  duty  on  the  sherifil)  is  thecarry^ 
ing  into  execution  the  sentence  of  death,  and  that  is  the  only  part  which 
the  information  charges  him  with  a  refusal  to  execute.  The  document 
directed  to  the  constable  of  the  castle,  merely  directed  him  to  deliver  up  the 
bodies  of  the  prisoners  to  the  sheriffs  of  the  city ;  but  did  not  direct  him  to 
deliver  them  up  to  no  one  else :  and  did  not  say  that  the  bodies  of  the  pri- 
soners were  to  be  delivered  to  the  sheriffs  of  the  city,  to  do  execution  upon 
them.  The  constable  would  have  been  justified  in  delivering  them  up 
to  the  sheriffs  of  the  city,  from 'whom  the  sheriff  of  the  county,  in  the  dis- 
charge of  the  duty  of  his  office,  might  have  demanded  them. — [Litlledale,  J. 

ie)  9  Pfcfts  of  the  Crown,  410.  (/)  4  Dlack.  Com.  App.  vii. 
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Kh^BmA,  — The  prisoners  were  never  in  fact  delivered  to  the  custody  of  the  d^mdant.] 
— ^In  an  information  like  the  present^  it  is  only  necessary  to  prove  so  much 
as  to  shew  that  the  defendant  is  guilty  of  an  indictable  misdemeanor.  If  it  is 
proved  that  it  was  the  duty  of  the  sheriff  to  perform  every  part  of  that  with 
which  the  information  chaises  him,  this  information  can  be  supported. 
The  common  law  duty  of  the  sheriff  of  the  county  must  be  assumed.  In 
the  exercise  of  his  duty,  he  need  not  do  every  thing  mentioned  in  the  judg- 
ment. Suppose  the  old  form  of  judgment  against  murderers  was  still  in 
existence.  It  was  part  of  that  form  that  the  bodies  of  the  criminals  should 
be  dissected  ;  yet  no  one  ever  thought  that  because  a  sheriff  was  not  a  sur- 
geon, and  so  could  not  anatomize  a  body,  he  was  exempted  from  executing 
the  sentence  of  death  upon  the  criminal.  It  is  the  sentence  of  death  that  the 
defendant  ought  to  have  executed ;  and  his  refusal  to  do  that,  has  rendered 
him  liable  to  this  information.  No  warrant  to  the  sheriff  to  receive  the  bodies 
of  the  criminals,  or  to  the  constable  to  deliver  them  to  him,  was  necessary ;  for 
both  were  present  in  open  court  when  the  trial  and  conviction  took  place, 
and  each  was  therefore  bound  to  know  the  orders  of  the  Court.  A  warrant 
was  formerly  given ;  but  that  practice  has  for  a  very  long  period  been  disused, 
and  the  judge  now  merely  signs  the  calendar.  But  even  that  is  unnecessary ; 
for  Lord  Hale  says  that  Roiled  J.,  never  would  sign  a  calendar,  but  gave 
his  orders  in  open  court,  and  charged  the  sheriffs,  jailors,  and  others  to  obey 
them.  The  warrant  to  the  sheriffs  of  the  city  was  a  mere  nullity :  the  autho- 
rity to  execute  the  criminals,  devolved  by  the  force  of  the  common  law  upon 
the  sheriff  of  the  county,  and  by  him  it  ought  to  have  been  performed.  Lord 
Hale  does  not  say  that  if  the  prisoners  were  in  the  sheriff's  custody  the 
signed  calendar  would  be  sufficient :  he  says  that  if  they  were  in  his  custody, 
neither  calendar  nor  warrant  is  required.  That  passage  implies,  that  if  the 
prisoners  were  not  in  the  sheriff's  custody,  the  calendar  or  the  warrant  would 
be  sufficient;  and  here  it  is  proved  that  the  calendar  was  served  upon  the 
sheriff,  with  a  notice  requiring  him  to  obey  it,  and  that  he  refused  to  do  so. 
This  is  sufficient  to  support  the  present  information  against  him. 

Lord  Denman,  C.  J. — The  question  which  it  was  wished  to  have  decided 
by  this  proceeding,  cannot  be  tried  upon  the  present  information.  Sup- 
pose that  the  sheriff  of  the  county  was  proved  in  this  instance  to  be  the 
proper  officer  for  executing  the  judgment  of  the  Court;  still  the  evidence 
would  not  be  sufficient  to  call  on  this  defendant  to  answer  for  refusing  to 
execute  the  sentence.  Two  objections  have  been  taken  to  the  e£fect  of  this 
evidence.  First,  it  is  said  that  the  sheriff  has  not  the  power  to  execute  the 
whole  judgment,  not  being  able  to  take  the  prisoners  from  the  bar  of  the 
Court  back  to  the  prison,  nor  aderwards  to  bury  their  bodies  within  the  walls 
of  the  prison.  This  first  objection  it  will  not  be  necessary  to  discuss,  though 
it  does  illustrate  the  principle  on  which  the  other  objection  proceeds.  That 
principle  is  one  of  the  very  highest  authority.  It  is  obviously  necessary  Uiat 
all  cases  of  this  kind  should  be  brought  within  the  operation  of  that  principle, 
which  is,  that  execution  cannot  be  done  without  special  warrant,  by  any  officer 
who  has  not  the  legal  custody  of  the  prisoner,  or  legal  means  of  obtaining 
possession  of  his  body.  Here  the  sheriff  of  the  county  had  not  the  l^al 
custody  of  the  prisoners  ;  nor  had  he  the  legal  means  of  obtaining  possession 
of  their  bodies.     There   was   no  warrant  to  the  constable  of  the  castle 
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to  part  with  the  possession  and  custody  of  their  bodies,  to  the  sheriff.  The  Khm*'  BndL 
sheriff  having  received  a  copy  of  the  calendar,  was  left  to  act  upon  that 
alone.  He  did  not  even  receive  a  message  that  he  was  expected  to  carry  the 
sentence  into  execution.  I  doubt  whether  such  information,  or  the  mere 
deliveiy  of  the  signed  calendar,  was  such  as  he  ought  to  have  acted 
upon :  and  further,  I  doubt  whether  the  exhibition  of  that  signed  calendar, 
would  have  warranted  the  constable  in  parting  with  the  bodies  of  the 
prisoners.  That  was  not  the  proper  way  in  which  to  try  the  experiment, 
whether  the  constable  would  part  with  the  bodies  of  the  prisoners;  and 
whether  the  sheriff  of  the  county  was  the  proper  person  to  carry  into  effect 
the  sentence  which  had  been  passed  upon  them.  Suppose  the  defendant  had 
accepted  the  authority  said  to  be  given  him  by  the  service  of  the  copy  of  the 
signed  calendar,  and  had  gone  to  the  constable  of  the  castle ;  in  what  situation 
would  he  have  been  placed,  when  the  constable  shewed  him  the  formal  notice 
that  those  prisoners  had  been  convicted,  and  in  the  same  notice,  a  warrant  to 
the  sheriffs  of  the  city,  who  have  a  separate  jurisdiction,  to  do  execution  upon 
them?  It  is  true  that  the  defendant  did  not  put  his  refusal  upon  that  objec- 
tion at  the  time ;  but  the  mode  of  stating  his  refusal,  does  not  dispense 
with  the  necessity  of  shewing  that  he  was  perfectly  and  fully  armed  with 
authority  to  carry  the  sentence  of  the  law  into  effect,  before  he  can  be  called 
on  to  answer  for  not  doing  so.  On  this  ground  it  seems  to  me,  that  the 
evidence  in  this  case  is  not  sufficient  for  the  case  to  be  allowed  to  go  to  the 
jury- 

LiTTLBDALB,  J. — The  drcumstances  of  this  case  are  very  peculiar.  The 
county  of  Cke$ter  is  a  county  paktme,  by  prescription.  The  sheriff  has  not 
had,  as  in  all  other  cases,  the  custody  of  prisoners :  they  are  in  the  custody 
of  the  constable  of  the  castle.  The  practice  for  above  100  years  has  been  for 
the  sheriffs  of  the  city  to  do  execution  upon  all  criminals  convicted  at  the 
assizes.  Then  an  act  of  pariiament  was  passed  in  1880,  by  which  the 
administration  of  justice  is  regulated.  It  is  difficult  to  say  what  is  the 
extent  of  the  liability  of  the  sheriff  of  the  county,  with  respect  to  the  exe- 
cution of  criminals.  We  may,  however,  put  out  of  the  consideration  of  this 
question,  the  liability  of  the  sherifis  of  the  city,  and  the  provisions  of  the 
act  of  parliament,  and  consider  the  liability  of  the  defendant,  as  upon  the  same 
looting  as  that  of  the  sheriff  of  any  other  county,  except  that  the  prisoners 
are  not  in  his  custody.  On  the  authority  of  Lord  Hale^  the  general  principle 
appeare  to  be,  that  execution  is  to  be  done  by  the  party  in  whose  custody  the 
criminal  is ;  and  that  the  person  who  brings  him  to  the  bar,  is  the  person 
who  is  to  take  him  back  to  the  place  from  whence  he  came.  In  this  case,  as 
it  was  not  the  duty  of  the  defendant  to  bring  the  prisoners  to  the  bar,  it 
could  not  have  commenced  until  the  prisoners  had  been  delivered  into  his 
custody  after  their  conviction.  Where  criminals  are  not  in  the  custody  of 
the  sheriff,  the  ordinary  course  is  to  put  them  into  his  custody  after  conviction, 
by  one  writ  of  hahetu  corpus  directed  to  the  party  having  them  in  custody, 
and  another  to  the  sheriff  to  receive  them ;  and,  when  that  has  been  done,  it  is 
the  duty  of  the  sheriff  to  do  execution.  Perhaps,  in  this  case,  another  course 
might  have  been  adopted ;  as  both  the  constable  and  the  sheriff  were  bound 
to  be  in  Court,  a  special  order  might  have  been  made,  on  the  former  to  deliver 
up,  and  on  the  latter  to  receive  and  execute  the  pnsoners.     Here  neither 
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XS^tBmA,  of  these  methocfe  wu  puraued :  there  was  no  Mab^oM  carpus ;  nor  was  thefe 
any  warrant  or  special  direction ;  but,  it  is  said,  that  the  delivery  of  the 
calendar  to  the  defendant,  had  the  eliect  of  putting  the  prisoners  into  hi» 
custody  from  that  time.  An  order  had  been  previously  served  on  the 
constable  of  the  castle  and  the  sherifis  of  the  city,  which  directed  esiecutioD 
to  be  done  by  them  at  the  usual  place,  and  no  notice  was  given  to  the  de- 
fendant. It  is  said,  .that  this  order  was  a  nullity :  be  it  so.  Still  the 
prisoners  remained  in  the  custody  of  the  constable,  and  the  defendant  could 
not  execute  them,  until  they  were  legally  in  his  custody.  It  is  true  the 
defendant  might  have  demanded  them  from  the  constable ;  but  he  might  not 
have  been  justified  in  giving  them  up.  The  only  way  in  which,  as  it  appears 
to  me,  the  delivery  of  the  calendar  to  the  defendant  would  have  had  the  eSki 
contended  for,  would  have  been  by  the  Court  having,  in  the  presence  of  both 
the  defendant  and  the  constable,  given  its  sentence  in  such  a  form  as  would 
have  operated  as  a  notice  to  both.  If  the  custody  were  intended  to  be  changed, 
it  should  have  been  by  a  special  order,  stating  how  the  sentence  was  to  be 
carried  into  efiect.  The  refusal  of  the  defendant  to  execute  the  sentence, 
does  not  make  him  criminally  answerable,  because  it  is  not  shewn  that  he 
had  the  power  to  carry  it  into  effect.  The  case  of  the  Tower  of  London  m 
very  similar  to  the  present. 

Patteson,  J. — ^There  is  great  difficulty  in  saying  who  is  the  person  vho 
ought  to  execute  criminals  in  Cheshire;  but,  without  going  into  the  questiuo, 
whether  the  duty  lies  on  the  sheriff  of  the  county,  or  the  sheriffs  of  the  city. 
it  is  sufficient,  in  the  present  case,  to  consider  the  defendant  in  the  same  light 
as  the  sheriff  of  any  other  county ;  and  perhaps  this  is  the  only  instance,  io 
which  the  sheriff  of  a  county  has  not  the  custody  of  the  criminals  convicted 
in  his  county.  We  find  it  laid  down  in  Lord  Hale  that,  prima  faciei  the 
person  who  has  the  custody,  is  the  person  to  do  execution.  The  defendant 
had  not  that  custody.  It  follows  that  he  was  not  bound  to  execute  the 
prisoners,  unless  such  an  obligation  was  cast  upon  him  by  some  other  rule  of 
law,  or  by  custom ;  and  it  comes  to  this  general  question,  whether  a  sheriff  of 
a  county,  who  has  not  the  custody  of  the  jail,  or  the  prisoners  therein,  is 
bound  to  do  execution  on  criminals  convicted.  If  the  sheriff  has  the  custody, 
no  document  whatever  is  necessary  to  authorize  the  execution.  The  ancient 
practice  was,  to  have  a  warrant  in  every  case,  but  the  practice  is  now  to  have 
the  calendar  only ;  but  Lord  Hale  says,  that  the  calendar  is  a  mere  memo- 
rial ;  and  goes  on  to  say,  that  this  is  not  necessary,  where  the  prisoners  are  in 
the  custody  of  the  sheriff.  It  has  been  said,  that  the  calendar  is  something 
more  than  a  mere  memorial,  but  I  cannot  see  that  it  is ;  it  is  not  directed  to 
any  person ;  it  does  not  even  state  in  whose  custody  the  prisoners  are,— in 
which  respect  it  differs  from  the  document  made  out  at  the  commencement  of 
the  assizes.  It  is  a  mere  list  of  the  names  of  the  prisoners,  with  their  sen- 
tences, amounting  to  nothing  more  than  a  memorial  of  the  fact ;  and,  by  no 
means,  any  authority  to  the  sheriff.  If  this  be  so,  is  there,  in  the  present 
case,  any  authority  for  saying  that  an  officer,  not  having  the  custody  of  a 
criminal,  is  bound  to  execute  him  without  a  warrant,  or  some  mandate  In 
writing.  Lord  Hale  puts  the  case  of  the  Tower,  which  is  as  like  this  case  as 
can  be.  I  do  not  say  that  the  Court  had  not  power  to  direct  the  sheriff  of  tho 
county  either  to  do  execution  himself,  or  to  assist  in  the  execution  by  others: 
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but  then  it  must  have  been  by  some  formal  instrument,  as  he  had  not  himself    Kii^f*  Bench. 
the  legal  custody.     There  was  nothing  then  by  which  the  custody  was 
changed  from  the  constable  to  the  defendant. 

Williams,  J. — ^I  am  entirely  of  the  same  opinion.  It  is  dear  (irom  the 
record,  that  the  prisoners  were  not  in  the  defendants  custody;  and  when  they 
were  brought  up  here,  it  was  by  virtue  of  a  writ  of  habeas  corpui^  directed 
to  the  constable  of  the  castle.  That  being  so,  the  only  question  is,  whether 
there  is  any  case  in  which  any  party  has  ever  been  called  upon  to  do  execu- 
tion upon  prisoners,  of  whom  he  has  not  had  the  leg^  custody.  All  the  cases, 
as  well  those  cited  to-day,  as  on  a  former  occasion  (y),  decide  that  execution 
is  to  be  done  by  the  oflScer  who  has  the  custody  of  the  criminal.  In  Raieliffit 
case  (A),  two  orders  were  made:  the  one  to  remove  the  party  from  the 
custody  of  the  lieutenant  of  the  tower,  and  the  other  to  the  sheriflT  to  receive 
him.  The  order  to  the  sherifls  of  the  city, 'if  it  had  any  effect  whatever, 
delivered  the  prisoners  into  their  custody,  and  not  into  that  of  the  defendant. 
The  calendar  amounts  to  nothing  more  than  a  mere  memorial — ^for  greater 
security — of  the  judgments  pronounced.  In  this  case,  the  defendant  had  not 
the  custody  of  the  prisoners ;  nor  had  he  any  authority  or  duty  to  get  them 
into  his  custody,  from  that  of  the  constable  of  the  castle. 

Lord  Denman,  C.  J.,  directed  the  jury  to  acquit  the  defendant. 

Verdict,  Not  Guilty. 

K9)  Res  V.  MoiUy,  4  Nev.  &  Man.  88.  (A)  1  WUs.  15a 


Nathan  and  two  others  v.  Cohen.  Bmi  omn. 


d^  JONES  objected  to  an  affidavit  made  by  the  three  plaintiffs,  on  shewing  Th«  deKrip- 
*  cause  aerainst  a  rule,  that  two  of  them  were  described  as  "  assessors,'^  f*^  ®^*  ?•'*"* 

^^  .  .     .  '      m  »n  affidavit 

which  was  not  a  sufficient  description.  as  an  "  aaaea- 

•nr,**  it  insuffi* 
cient. 

Ckannell,  contrd,  proposed  to  shew  by  a  subsequent  part  of  the  affidavit,  .  An  affidavit 
that  they  were  Jews,  and  the  meaning  of  the  terra  assessors  amongst  those  d^nent^in  * 
people  :  but  Patteson,  J.,  held  the  description  insufficient.  •P""®  foreign 

■^     '^  '^  character, 

which  was  ille- 

C.  Jones  then  objected  to  the  part  of  the  affidavit  sworn  by  the  third  JjJdi^Surt 
plaintiff)  being  read,  because  his  signature  to  the  affidavit  was  illegible; 
being  written  in  some  unknown  character.    The  jurat  was  in  the  usual  form. 

Patteson,  J. — ^It  is  clear  he  is  not  a  marksman.  I  must  suppose  the 
affidavit  was  sworn  in  the  usual  way,  *'  you  swear  this  is  your  name  and 
handwriting  f  it  may  be  his  name  in  Hebrew  characters,  and  I  must,  there- 
fore, hear  that  part  of  the  affidavit. 
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BailCovrt, 


Edgar  v.  Watt. 


An  affidarit  of    QN  a  formef  day,  a  rule  had  been  obtained  to  shew  cause  why  the  defendant 
to^be  for  ffoodt  should  not  be  discharged  out  of  custody,  there  being  no  affidavit  of  debt. 

delivered  by 

£!te"pin^.  u'       ^  ^'  WaiMon  now  shewed  cause,  and  stated  that  an  affidavit  of  debt  had 
insufficient.'       been  made,  but  was  mislaid  at  the  office  when  searched  for  by  the  defendant's 
attorney. 

Busby,  cofUrd,  contended  that  the  affidavit  was  insufficient,  as  it  stated 
the  debt  was  for  goods  delivered  by  Edgar,  and  also  by  Edgixr  and  his  iaU 
partner :  he  also  contended  that  it  was  not  too  late  for  defendant  now  to  object 
to  the  form  of  the  affidavit. 

Patteson. — It  is  not  too  late  now  to  object  to  the  form  of  the  affidavit. 
The  affidavit  is  insufficient,  as  it  does  not  appear  whether  there  had  been  a 
dissolution  of  partnership,  or  whether  the  partner  was  dead ;  if  it  had  been 
"  survivor  of,  &c.,"  it  might  have  been  different. 

Rule  absolute. 

Philipps  V.  Hayward. 

W  JER  VIS  had  obtained  a  rule  calling  upon  the  plaintiff  in  an  action  of 
detinue  for  a  deed  and  othef  things,  to  shew  cause  why  certain  parts 
of  the  declaration  should  not  be  struck  out,  on  the  deed  being  given  up  to 
the  plaintiff,  and  costs  paid  by  defendant  to  the  present  time. 

Baretow  shewed  cause. — This  is  an  action  to  recover  certain  deeds  which 
the  defendant  detains  in  his  possession ;  and  it  differs  from  the  action  of 
trover  in  this :  that  the  plaintiff,  if  successful,  is  not  only  entitled  to  the 
possession  of  the  thing  detained,  but  also  to  damages  for  the  detention. 
The  defendant  is  an  attorney,  charged  with  detaining  unlawfully  certain 
deeds:  he  comes  to  the  Court,  and  offers  to  deliver  up  one,  thereby  con- 
fessing that  he  detains  it  unlawfully.  The  plaintiff,  therefore,  is  entitled  to 
judgment,  and  to  damages.  He  stands  upon  his  strict  right;  and  contends 
the  Court  has  not  the  power  to  interfere  on  the  present  occasion.  As  to  the 
merits  of  the  case ;  by  the  plaintiff's  affidavit,  it  appears  that  the  defendant 
was  retained  by  the  plaintiff  in  1831,  to  draw  certain  deeds,  and  transact 
other  business  for  him ;  and  that  the  plaintiff  was  engaged  in  that  business 
for  the  defendant :  that  on  a  balance  of  accounts  between  them,  a  sum  of 
8/.  was  found  due  to  the  plaintiff,  who  afterwards  commenced  an  action  for 
that  amount  against  the  defendant :  that  the  defendant  paid  the  amount,  and 
agreed  to  give  up  the  deeds :  that  the  defendant  has  no  claim  or  lien  upon 
the  deeds ;  and  that  in  Hilary  Term  last  the  plaintiff  obtained  a  rule  against 
the  defendant,  calling  upon  him  to  deliver  up  the  deeds;  but  that  no  order 
was  made  thereupon,  in  consequence  of  the  defendant  having  made  an 
affidavit,  that  the  plaintiff  had  agreed  to  let  the  deeds  remain  as  a  collateral 
security,  for  money  advanced  to  other  persons.  If  the  Court,  therefore,  has 
the  power  to  interfere  on  the  present  occasion,  this  is  not  a  case  in  which  it 
will  do  so. 


BailComI, 

In  detinue  for 
tereral  things, 
the  Court  will 
not,  on  motion, 
assess  the  da* 
ma^es  as  to  one 
article,  and 
strike  it  out  of 
the  declaration 
on  its  being  de- 
livered up  to 
the  plaintiff. 
I'he  object  of 
the  application 
was  obuined 
by  consent. 
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/.  JwvU,  «(mfrc{.— This  is  an  endeavour,  on  the  part  of  the  plaintiff  to  try 
the  right  to  certain  deeds,  at  the  expense  of  the  defendant.  The  defendant  is 
charged  with  detaining  ^sq  counterparts  of  leases ;  an  offer  is  made  to  deliver 
up  one,  on  payment  of  all  costs,  up  to  the  present  time ;  therefore,  there  is  only 
an  issue  as  to  four.  It  is  not  denied,  that  the  defendant  has  the  deeds,  but 
the  question  is,  whether  he  has  not  a  lien  on  the  four  others. — [jPaite$an,  J. — 
Perhaps  the  defendant  will  agree  not  to  plead  non  detinet,  as  to  the  four 
others.] — Certainly. — [Patteton,  J. — ^The  only  difficulty  is,  how  damages  for 
the  detention  can  be  ascertamed.] — ^The  delivery  up  of  the  one  deed,  and 
payment  of  money  for  damages  cannot  be  pleaded;  therefore  a  verdict  must 
go  against  the  defendant  for  one  counterpart,  and  damages,  although  merely 
nominal,  must  be  paid.  4  That  will  enable  the  plaintiff  to  try  the  right  to  the 
four  others,  entirely  at  the  defendants  expense.  The  object  of  this  applica- 
tion, therefore,  to  the  Court,  is  to  impose  such  terms  on  the  plaintiff,  as  will 
allow  this  matter  to  be  tried  &irly  between  the  parties. 

Pattbson,  J. — ^The  plaintiff  stands  on  his  strict  right.  How  can  the  Court 
fix  the  damages,  when  the  plaintiff  has  a  right  to  have  a  jury  to  assess  them  f 
At  the  same  time,  I  think  the  defendant  ought  to  have  some  means  of  going 
to  trial,  on  undertaking  not  to  plead  nan  detinei. 

The  following  rule,  suggested  by  the  learned  judge,  was  afterwards  con- 
sented to. 

The  defendant  to  deliver  up  the  counterpart  referred  to  in  the  former  rule, 
and  to  pay  the  costs  up  to  the  present  time,  if  the  plaintiff  will  accept  the 
same  in  discharge  of  the  action;  otherwise  the  counterpart  to  be  struck  out 
of  the  declaration,  and  the  plaintiff  to  be  subject  to  the  costs  of  the  action, 
unless  he  obtain  a  verdict  for  the  other  counterparts  in  the  declaration 
mentioned,  and  damages  beyond  nominal  damages  for  the  detention  of  the 
counterpart  in  question.  The  defendant,  at  all  events,  to  pay  costs  of  this 
application,  and  not  to  plead  non  detmei  to  the  other  counterparts. 

« 

Ladbrook  t?.  Phillips.  Baacomrt. 

J9    F,  RICHARDS  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  1.  Since  3  A  4 
cause  why  the  defendant  should  not  be  discharged  out  of  custody^  j^*  I'drf^dint 
on  the  ground  of  a  misnomer.     The  defendant  having  been  arrested  by  the  arrested  b^  a 
name  of.  James  Phillips,  his  name  being  William  Phillips.  nlmem^^^ 

discharged  on 
_  motioD,  if  due 

Butt  shewed  cause. — It  has  been  doubted  whether,  since  the  Stat.  3  &  4  diligence  has 


W,  4,  c.  42,  s.  11,  if  a  defendant  be  arrested  by  a  wrong  christian  name,  he  aocwdiS^to* 
can  be  discharged  out  of  custody  on  motion.  Callum  v.  Leeson  (a),—  9%4^'^' 
[Patteson,  J. — ^That  case  was  decided  on  another  point.  I  confess  I  do  not  j.  . '  '.  . 
see  why  my  brother  BayUy  expressed  a  doubt  on  this  point.] — The  partner^o7the^ 
plaintiTs  affidavit  states  that  due  diligence  was  used  in  inquiring  the  ga^e°A2*J^ 
christian  name  of  the  defendant,  according  to  Reg,  Gen.  32,  H,  T.  2  W,  4.  christian  name. 
Application  was  made  several  times  at  the  defendant's  office,  where  his  partner  ^  wh^£' 
was  spoken  to;  and  he  said  that  Phillips' e  christian  name  was  Jamee, —  *'^°"?*^^ 
Inquiry  had  also  been  made  of  the  bankers  as  to  the  christian  name.  was  held^afiil 

cient  diligence, 
(a)  S  Dowl.  P.  C.  881. 
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Bna  Comt  R.  V,  Riekordt,  conf  ra.— It  was  no  part  of  the  duty  of  a  partner  to  disclu«k 

the  christian  names  of  his  brother  partners.    The  sort  of  diligence  the  Court 
requires,  has  not  been  exercised. 

Patteson,  J. — ^The  only  question  here  is,  whether  due  diligence  has  been 
exercised.  I  know  it  is  no  part  of  the  business  of  a  partner  to  tell  th*- 
christian  names  of  his  brother  partners,  when  called  upon.  But  havinc 
taken  upon  himself  to  answer  the  question  when  asked,  and  inquiry  havini: 
also  been  made  at  the  bankers,  I  think  sufficient  diligence  has  been  usiMi. 
The  rule,  therefore,  must  be  discharged,  but  without  costs ;  for,  wherever 
there  has  been  negligence,  there  are  sufficient  grounds  to  justify  parties 
in  coming  to  the  Court. 

Rule  discharged  without  costs. 

B^^.  In  re  Hodgson. 

An  application  JDAINES  moved  for  a  rule  to  shew  cause  why  /  Hodgion  should  not 
penon  to  prison  be  committed  to  the  prison  of  the  King's  Bench,  under  the  22  Geo.  2. 

y*^*46Y  11*  c.  46,  8. 1 1,  for  having  acted  as  an  attorney,  being  unqualified.  Mr.  Hodge^m 
for  having  acted  was  admitted  as  an  attorney  in  1827,  the  last  certificate  he  took  out  was  in 
I^*SJi^2i-  ^^*  1829,  from  which  period  to  July  1832,  he  had  taken  out  no  certificate 
fied,  must  also  An  action  had  been  commenced  in  this  Court  in  /n/y  1834,  in  which  the 
agent," through  plaintiff  had  retained  Hodgaon  as  his  attorney ;  and  Hodgson  aecordin^y 
whom  the  busi-  directed  Mr.  Roee,  an  attorney  in  Londcny  to  act  as  his  agent  in  the  cause, 
acted,  off  the  In  the  same  month  notice  was  served  upon  Mr.  Ross,  stating  his  liability  to 
rolls.  |je  struck  off  the  rolls  if  he  acted  for  Hodgson,  who  was  an  unqualified  person ; 

and  upon  Hodgson  also,  stating  his  liability  to  imprisonment.  In  the  October 
following,  an  order  was  obtained  to  change  the  attorney  in  the  actbn,  and  the 
name  substituted  was  that  of  the  agent  of  Hodgson,  Mr.  Ross,  In  November 
notice  was  served,  that  the  cause  would  be  tried  before  the  sheriff  of  York- 
shires and  process  was  issued  by  Ross,  Hodgson  afterwards  sent  in  his  bill 
to  the  plaintiff  in  the  action,  in  which  he  charged  for  the  business  done  in 
Michaelmas  Term,  including  the  process  above  mentioned.  The  afiidavit  of 
the  plaintiff  in  the  action,  stated  that  he  never  authorized  Itoss  to  act  for  him, 
nor  any  other  than  Hodgson. — [Patteson,  J. — ^Unless  you  can  bring  it  home  to 
Ross,  that  he  had  knowledge  that  Hodgson  was  an  unqualified  person,  you 
cannot  proceed  against  the  latter.] — The  affidavit  states,  that  the  notice 
served  upon  Ross  in  Julg  set  out  that  Hodgson  was  unqualified. 

Patteson,  J. — ^I  do  not  see  how  you  can  get  at  Hodgson,  without  shewing 
that  Ross  knew  he  was  unqualified.  The  Court  has  no  jurisdiction,  unless 
Ross  is  equally  implicated. 

Baines,  on  a  subsequent  day,  again  applied  to  the  G>urt  on  further  aflida- 
vits,  which  disclosed  circumstances  shewing  a  knowledge  on  the  part  (jiRess 
that  Hodgson  was  disqualified. 

Patteson,  J. — ^You  must  take  your  rule  against  the  agent  also,  on  the 
other  part  of  the  section ;  these  circumstances  having  been  brought  before  the 
Court,  it  cannot  allow  the  agent  to  escape. 

Rule  granted  (a), 

(a)  See  In  re  Palmer,  ante,  page  58. 
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Exparte  Frost.  bm  Omh. 


an 


JpLATT  moved  for  the  admission  of—  Moulden,  as  an  attorney.    The  If  an  attorney's 

difficulty  arose  from  the  term  of  dye  years,  which  he  had  served  as  an  ^baent  part  of 

apprentice,  not  being  served  according  to  the  articles.     His  articles  were  tho  fire  years 

entered  into  with  /.  Tryer,  attorney  at  Winbum  Minster,  Dorsetshire,  and  master's  oon- 

he  commenced  his  service  31st  Dec.  1828.     On  16th  May,  1831,  by  the  "!°f J*"*  *>*» . 

/•  ,  .  ,  t  •  w^  i«  ^      !_•      ■ervea  on  at  tne 

consent  of  his  employer,  he  went  mto  Kent  to  sell  some  property  for  nis  end  of  the  fire 

father ;  and  before  he  could  return,  Tryer  wrote  to  the  father,  stating  that  his  J^  ™fc^*^ 
son  should  not  return  unless  he  settled  some  outstanding  accoimts.     At  the  equivalent  ad- 
subsequent  request  of  Tryer,  however,  the  son  returned  to  his  service  on  ji^  u  entitled 
Dec,  27,  1831,  and  continued  in  his  service  till  Oct.  15,  1834,  the  dye  years  to  be  admitted, 
according  to  the  articles  having  expired  in  Dee.  1833.    These  several  periods 
of  service  exceed  &ye  years.     In  Hubbard'* s  case  (a),  the  circumstances  were 
similar,  and  the  party  was  admitted. 

Patteson,  J. — ^I  understand  there  is  no  caveat  entered  against  him  in  the 
Master's  Office.     He  may  therefore  be  admitted. 

(o)  1  Dowl.  P.  C.  4S8. 


GaBLENTZ's   Bail  BmlOmrt. 

JpETERSDORF  moved  for  a  rule  to  allow  four  days^  time  for  the  bail  in  Time  to  justify 

this  case  to  justify.     The  affidavit  of  Gablentz's  attorney  stated  that  bail,  on  account 
,     ,     , ,  1  .  11  i.  i.  1     1    .1      1         1  . ,    of  the  illness  of 

he  had  been  that  mommg  to  the  house  of  one  of  the  bail;  that  the  servant  said  the  bail,  re- 

her  master  was  very  ill ;  that  deponent  went  up  stairs,  and  saw  him  in  bed.     [j^ald  noTsuffi- 

ciently  appear 

Dowling  objected  that  there  were  several  irregularities  in  the  case ;  the  Shat  he*was*^* 
notice  called  the  bail  householders  instead  of  housekeepers ;  the  affidavit  also  r«*lly  ill- 
did  not  state  that,  to  the  best  of  deponent's  belief)  the  bail  was  ill. 

Patteson,  J. — ^Every  thing  in  this  matter  is  irregular,  and  the  irregularity 
is  of  a  very  suspicious  nature.  The  deponent  does  not  state  that  the  bail 
informed  him  that  he  was  ill,  or  that  to  the  best  of  the  deponent's  knowledge 
he  was  ill ;  it  merely  says  that  he  saw  him  in  bed. 

Rule  refused. 


The  King  t?.  The  Justices  of  Monmouthshire.  Baa  comrt. 

^T^HIS  was  a  rule  calling  on  the  justices  of  Monmouthshire  to  shew  cause  Where  by  the 

why  a  mandamus  should  not  issue,  commanding  them  to  enter  continu-  £illioM  ^gS* 

ances  upon  an  appeal  against  an  order  of  removal  of  a  pauper,  and  to  hear  days'  notice  of 

and  determine  the  said  appeal.  quued  at  the 

The  order  of  removal  was  made  on  the  28th  May,  1834,  and  the  next  mfeuioM, 

^'  '  against  an  order 

sessions  were  held  on  the  30th  of  June,  at  Usk.    Mr.  Jenhyns,  the  attorney  of  removal,  but 

fourteen  days' 
notice  of  an  adjourned  appeal,  and  an  aj^peal  was  dismissed  for  want  of  sufficient  notice  for  the 
adjourned  sessions,  the  Court  refused  to  interfere  witli  the  practice.  ^ 
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Bail  Gmrt.      for  the  appellantfl,  directed  Messrs.  Maedonald  and  ilfo«/yn,  attorneys  at  L'sk, 

to  enter  the  appeal,  and  get  it  respited  till  the  following  sessions,  of  which  no 

previous  notice  was  given  to  the  respondents.  On  the  dOth  Sept.Mr.  Jenhyn* 

wrote  to  Macdoffiald  &  Mostyn,  to  give  the  respondents  notice  of  the  appeal 

at  the  ensuing  sessions,  which  were  held  on  the  14th  Oct,  following,  ^vrhich 

they  immediately  did.   By  the  practice  of  the  Monmauththtre  sessions,  ei^ht 

days'  notice  of  appeal  is  required  at  the  first  sessions,  but  14  days'  notice  of 

an  adjourned  appeal :  so  that  this  notice  was  too  late.   When  the  appeal  came 

on  for  hearing,  on  the  objection  of  the  respondents  that  the  14  days'  notice 

required  by  the  rule  of  the  sessions  had  not  been  given,  the  Court  refused  to 

grant  any  further  respite,  and  dismissed  the  appeal.    It  appeared  that  Mr. 

Jenkyns  was  not  acquainted  with  the  Monmouthihire  practice,  and  had  never 

been  at  Utk  in  his  life. 

Greaves  shewed  cause  against  the  rule. — ^By  the  practice  of  the  Alicm- 
mouthshire  sessions,  eight  days'  notice  of  an  appeal  is  required,  but  for  an 
adjourned  appeal  fourteen  days'  notice.    The  act  of  9  Geo,  1,  c.  7,  s.  8,  directs, 
"  that  if  it  shall  appear  to  the  justices  that  reasonable  time  was  not  given, 
then  they  shall  adjourn  the  appeal  to  the  next  quarter  sessions,  and  then 
and  there  finally  determine  the  same."     In  Rex  v.  North  Riding  of  York- 
ehire  {Justices)  (a),  a  motion  for  adjourning  an  appeal  had  been  refused  by 
the  quarter  sessions,  and  it  was  held,  that  as  there  had  been  sufficient  time 
for  notice,  and  no  notice  had  been  given,  the  justices  had  a  discretionary 
power;  but  aflerwards  in  Rex  v.  Bucks  (Justices)  {b),  and  Rex  v.  Shrop- 
shire (Justices)  (c),  the  Statute  was  held  to  be  compulsory  on  the  justices. 
These  cases,  however,  are  distinguishable  from  the  present:  they  all  took 
place  at  the  first  sessions ;  this  was  at  an  adjourned  sessions,  and  the  Statute 
only  applies  to  the  sessions  next  after  the  order  is  made.    In  the  present  case 
there  was  no  notice  at  all  before  the  first  sessions,  and  an  insufficient  notice 
before  the  second.    Justices  at  sessions  have  a  discretion  to  exercise  on  this 
subject.    Lord  Ellenborough,  in  Rex  v.  Wiltshire  (Justices)  (d),  says,  "  The 
nlagistrates  certainly  had  a  discretion  to  exercise  with  respect  to  what  was 
a  reasonable  time  for  giving  the  notice  of  appeal,  but  we  have  also  a  kind  of 
visitatorial  jurisdiction  over  them  in  the  exercise  of  such  a  discretionary 
power."     In  Rex  v.  Lancashire  (Justices)  (e).  Lord  Tenterden  recognizes 
the  same  principle.     The  question  therefore  is,  whether  the  justices  have 
exercised  their  discretionary  power  properly?  and  it  is  submitted  they  have 
done  so.     As  to  the  ignorance  of  Mr.  Jenkyns,  the  appellant's  attorney,  it 
appears  he  had  employed  Macdonald  and  Mostyn,  and  they  were  bound  to 
inform  themselves  of  the  practice  of  the  Court  in  which  they  were  engaged. 
It  has  been  laid  down  lately  by  Mr.  Justice  Taunton^  in  a  case  in  this  Court, 
that  itjs  incumbent  upon  attorneys  to  inquire  into  and  be  acquainted  with  the 
new  rules  of  practice. 

•/.  Talbot,  contrd, — Granting  that  the  Stat.  9  Geo.  1,  c.  7,  s.  8,  does  not 
apply  to  this  case,  yet  the  Court  will  here  exercise  their  visitatorial  jurisdic- 
tion.    Nothing  could  be  more  absurd   than  the  rule  in  question,  which 

(a)  8  Term  Rep.  150.  id)  10  East.  406. 

{b)  8  East,  842.  W  7  Bam.  &  Cres.  691. 

(e)  7  East.  549. 
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requires  eight  days'  notice  of  the  appeal  at  the  first  sessions,  and  fourteen  Bail  Comt, 
days'  at  the  second.  In  GlamorgoMkire,  where  Mr.  Jmik^m  lived  and  TbTKwo 
practised,  eight  days'  notice  was  sufficient  for  an  adjourned  appeal;  and  no  v. 

reason  can  be  given  why  longer  notice  shbuld  be  required  for  an  adjourned    m^m^Sum- 
appeal,  than  for  the  first  sessions.    This  Goturt  will  control  the  decision  of        >bui>- 
the  quarter  sessions,  in  order  that  justice  may  be  done,  Rex  v.  WtUskire 
(Jtuitees);  Rex  v.  Laneaehire  {Jueiieee).    The  language  of  Lord  Tenierden 
in  the  last  case  is  strongly  in  support  of  this  rule. 

Cur.  ado.  vuli. 

Pattkson,  J.,  on  the  following  day  gave  judgment.— -It  appears  to  be 
agreed  on  both  sides,  that  the  Statute  9  Geo.  I,  does  not  apply  to  the  present 
case.  That  act  only  applies  to  the  first  sessions  to  whidi  appeal  is  made; 
and  gives  the  justices  discretionary  power  to  decide  if  reasonable  notice  has 
been  given.  If  what  they  consider  reasonable  notice  has  not  been  given, 
they  muet  adjourn  the  appeal  to  the  next  sessions.  In  this  case  no  notice 
was  pven  before  the  first  sessions,  therefore  the  Statute  does  not  apply.  The 
question  then  is,  whether  this  Court  will  interfere  with  the  discretionaiy 
power  which  the  justices  of  Manmauthehire  have  exercised  in  this  case. 
The  case  of  Rex  v.  WiUshire  (JueHeee)  has  been  much  relied  on  here,  but 
the  expressions  used  by  Lord  Eilenborough  in  that  case  have  been  thought 
subsequently  by  many  learned  judges  to  go  too  fiir.  The  present  case,  how- 
ever, is  distinguishable  from  that,  inasmuch  as  here  there  is  no  suggestion 
that  the  rule  of  practice  requiring  fourteen  days'  notice  is  new.  I  cannot  say 
that  the  practice  is  illegal,  or  so  absurd  as  to  require  this  Court  to  throw 
it  over.  The  sessions  having  laid  down  this  rule,  it  was  for  them  to  exercise 
their  discretion  upon  its  not  having  been  observed,  whether  they  would  grant 
any  mdulgence,  or  dismiss  the  appeal.  They  have  determined  on  a  matter 
within  their  own  discretion,  by  dismissing  the  appeal,  and  I  do  not  see  any 
occasion  to  disturb  their  decision.    The  rule  must  be  discharged  with  costs. 

On  a  subsequent  day,  however,  Pattsson,  J.  said,  I  think,  upon  the 
whole,  the  rule  must  be  discharged  without  costs. 

Exparte  Warren.  Boa  omt. 

^ULE  calUng  on  Warren  to  shew  cause  why  he  should  not  be  struck  off  u  ii  no  eauw 
the  roll  of  attorneys  in  this  Court.  It  appeared  by  aflSdavit,  that  after  the  ^  •*^"£  !? 
trial  of  an  action  of  ejectment  at  the  Cornwall  assizes,  Warren  being  the  jShSfrthehat 
attorney  of  the  lessor  of  the  plaintifl;  a  number  of  paragraphs  appeared  2J^^,«,. 
in  the   Comubian  Telegraph,  reflecting  strongly  upon  the  character  of  actions  for  the 
the  defendant.      Afterwards,  contradictory  paragraphs,  in  which  Warren' e  J^"''*' 
conduct  was  canvassed  (there  having  been  some  insularity  in  the  service  of 
the  declaration  in  ejectment),  appeared  in  the  Comubian,  and  other  news- 
papera  of  tlu  same  county.     Warren  thereupon  commenced  twd  actions  on 
the  case  against  two  of  the  newspapers ;  and  a  person  of  the  name  of  Smiih, 
his  clerk,  subsequently  brought  ten  qui  tarn  actions  against  other  newspapers 
for  penalties  amounting  to  32,000/. 

VOL.  I.  I 
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BmlComi. 

M*pmrU 


Smirh$.^V  Skmtk  eta  be  identified  with  iVWrvn,  the  Court  will  inletpcMe 
to  prevent  vk  attorney  on  the  rolls  Iroai  taking  this  mode  of  wreaking  his 
vei^peanee.  In  Jts0  y.  Sauikgnao^  (a),  where  an  information  had  been  filed 
against  an  attorney  for  an  attempt  to  extort  money  by  staying  a  prosecatioa. 
Lord  EU$nhorciugk  obsenred»  '^Bnough  appeared  to  satisfy  the  Court,  tlmt 
the  defendant  was  a  very  improper  person  to  remain  as  an  attorney  oo  the 
rolls  of  the  Court.''    The  attorney  was  aeoordingly  struck  off  the  roUa. 

PATTiSQNy  J.-i-The  substance  of  the  oflence  there  was  extorting  maner. 
The  thing  was  actually  done.  This  case  rather  resembles  the  case  of  Wright, 
some  years  agOy  who  brought  several  pttial  aeticms  against  the  deigy.  But 
no  motion  was  ever  made  I  think  to  strike  him  off  the  roils.     A#r.  adv.  9hA. 

PArraaoif,  J.  on  a  subsequent  day  saidi-^There  is  no  precedent  for  atrtkii^ 
an  attoiney  off  the  rolls,  merdy  because  he  has  commenced  some  penal  actions. 
The  affidavit  does  not  state,  that  under  pretence  of  bringing  fMt  tem  notions, 
he  had  either  extorted,  or  attempted  to  extcvt  money.  In  a  case  of  thia  sort» 
an  antecedent  threat  is  required  before  the  Court  will  interfere. 

Rule  refused. 

(a)  6  Eatt,  126. 


BeaOmrt. 


Batsey  v.  Day. 


Wdctb  judg^ 
nent  was  al- 
tered up  by 
coDient,anda 
vritUm  acree* 
ment  mMe  to 
pay  a  certain 
sum,  and  refer 
the  balance  in 
dif|rate  to  arbi» 
tration,  the 
Court  refiued  to 
allow  the  exe- 
cution to  be 
taken  out  for 
the  balance,  on 
aiBdantofa 
different  ar- 
Tanffenent 
having  been 
Bubeequcatly 
cometoinM*- 


JOARSTOW,  on  a  former  day,  had  obtained  a  rule,  callmg  on  the  plaintiff 
to  shew  cause,  why  the  levy,  under  a  writ  of  fieri  facias,  should  not  be 
set  aside  with  costs;  and  why  the  amount  levied  under  the  writ  should  not 
be  refunded  to  the  defendant. 

The  alBdavit  of  the  defendant,  on  which  the  rule  was  obtained,  stated,  that 
the  action  was  brought  for  a  balance  of  accounts.  That  previous  to  the  trial, 
Mr.  Heam,  the  plaintiff's  attorney,  wrote  to  the  defendant,  stating,  that  if 
he  would  allow  judgment  to  be  entered  against  him  for   the  sum  of 
7U.  \2s.  9d,,  admitted  on  both  sides  to  be  due,  he  would  not  issue  execution 
beyond  that  sum,  and  would  leave  the  additional  amount,  if  any,  to  be 
settled  by  Joseph  White,  of  Cawee,  to  whom  it  was  to  be  referred.    That 
the  defendant  agreed  to  those  terms,  and  withdrew  his  plea.    That  judgment 
was  afterwards  entered  up,  and  a  writ  of! fieri  faeiae  issued  out  against  him; 
but  no  levy  was  made  under  it.    That  the  defendant  afterwards  paid  to 
Mr.  Heam  two  sums  of  money,  amounting  to  71/.  \2e,9d>;  that  afterwards, 
Mr.  Heam  wrote  to  the  defendant,  stating,  that  unless  he  paid  the  balance 
due,  and  costs,  the  sheriff  would  be  directed  to  levy  under  the  writ  offi,/a. 
That  the  defendant  thereupon  went  to  Newport  to  Mr.  Heam,  and  stated 
that  he  was  ready  to  go  into  the  reference  before  Mr.  White,  and  that  he  had 
seen  Mr.   White,  who  said  he  was  ready  to  hear  the  matters  in  dispute. 
That  Mr.  Heam  refused  to  go  to  reference ;  and  in  November  last,  a  levy 
was  made  on  the  defendant's  goods ;  and  in  order  to  get  the  sheriff's  officers 
out  of  the  hobse,  he  paid  23/.  more ;  and  that  goods  of  the  defendant,  to  the 
value  of  90/.  or  100/.,  were  still  in  the  possession  of  the  sheriff  *s  officers.   The 
affidavit  of  the  plaintiff  in  answer  stated,  that  there  was  a  debt  due  to  him 
from  the  defendant,  and  that  he  put  it  into  the  hands  of  Mr.  Heam,  as  his 
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£ltiorney,  and  left  it  all  to  him,  and  that  the  debt  was  still  due.  The  BoUCfmrt. 
affidavit  of  Mr.  Heam  stated,  that  the  plaintiff  was  a  sail  maker,  and  defendant 
a  ship  biulderi  both  respectable  men,  who  had  dealings  together;  that  in 
1633,  deponent  was  applied  to  by  the  plaintiff  to  sue  the  defendant  for  192/. 
That  the  defendant  gave  him  a  statement  of  account  by  which  it  appeared  that 
the  balance  due  from  the  defendant  was  only  71/.  12«.  9d.,  but  the  two  last 
items  the  defendant  took  credit  for,  viz.  for  a  ehain-cable,  and  a  share  in  a  look- 
out vessel,  were  disallowed  by  the  plaintiff;  and  if  these  items  were  omitted, 
the  balance  due  was  192/. ;  that  deponent  being  anxious  to  prevent  litigation 
between  these  parties, proposed  to  refer  the  matter  to  arbitration;  but  the  plain- 
tiff urged  him  to  hold  the  defendant  to  bail-nleponent  declined  to  do  that,  but 
commenced  an  aetbn  against  him.  That  the  defendant  repeatedly  acknow- 
ledged to  deponent,  that  he  could  not  set  off  the  price  of  the  look-out  vessel ; 
and  that  he  knew  he  had  no  legal  defence,  and  that  he  should  not  go  to  trial,  but 
would  let  the  plaintiff  have  his  judgment,  and  hoped  the  deponent  would  be 
merciful  to  him.  That  deponent  had  a  long  conversation  with  the  defendant  at 
Newporif  and  acknowledges  that  in  the  early  part  of  it,  defendant  did  offer  to 
go  into  a  reference  before  fVhite^  but  that  deponent  said,  "you  know  it  is  of  no 
use  to  go  into  a  reference,  as  you  have  not  got  any  defence,  and  only  a  claim 
on  the  honour  of  the  plaintiff;''  that  deponent  then  said,  '*  you  have  charged 
40/.  for  a  chain  cable,  which  you  say  you  lent  to  the  plaintiff,  while  a  chain  cable, 
such  as  that,  is  only  worth  25/.,  new ;"  and  deponent  asked,  ''if  you  are  allowed 
the  half  of  it,  say  20/.,  will  you  settle  the  matter  so?"  That  the  defendant 
then  demanded  25/.,  to  which  deponent  consented,  and  told  the  defendant 
he  would  have  to  pay  the  expenses  of  execution  besides,  which  would  amount 
altogether  to  150/.  instead  of  192/.  That  deponent  then  asked,  if  it  was  to 
be  considered  settled  so,  to  which  the  defendant  answered,  **  yes ;"  and  saidi 
"  that  it  was  not  convenient  to  pay  the  money  then,  but  that  he  could  do  so 
in  a  month :"  and  deponent  acknowledged,  that  although  he  did  refuse  to  go 
into  the  reference  before  Mr.  White,  it  was  in  the  early  part  of  the  conversa- 
tion, and  the  defendant  gave  deponent  reason  to  suppose  the  matter  was 
settled.  An  affidavit  of  the  sheriff's  officer  stated,  that  he  made  the  levy  on 
the  defendant's  goods  in  November  last,  by  virtue  of  a  writ  of  fieri  faciae. 
That  the  defendant  stated,  that  the  matters  had  been  referred  by  agreement 
to  Mr.  White  of  Cawee,  and  that  the  other  parties  had  refused  to  refer. 

W.  H,  Wateon  shewed  cause. — The  execution  has  been  made  hmafide; 
the  agreement  to  refer  having  been  set  aside  by  the  defendant's  own  consent. 
The  Court  will  not  therefore  set  aside  the  execution. 

BaretoWf  contrd, — ^The  agreement  to  refer  had  been  entered  into  on  the 
special  application  of  the  plaintiff's  own  attorney,  Mr.  Heam,  All  the 
defendant  wanted,  was  an  investigation  of  his  claims,  and  this  Mr.  Heam 
refused  to  grant  him,  though  he  had  previously  entered  into  a  written  agree- 
ment to  do  so.  This  agreement  has  been  broken  by  him,  and  a  levy  made  in 
defiance  of  it 

Pattbson,  J. — ^There  is  great  confusion  about  these  accotmts  every 
way,  which  perplexes  the  matter  very  much;  the  agreement  was  to  let 
judgment  be  entered  up  for  71/.  12<.  9d,,  but  execution  was  taken  out  for 
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86/.,  which  the  plaintiff  says  was  made  up  of  76/.  for  the  debty  and  lO/.  lor 
costs ;  now  the  agreement  does  not  say  one  word  about  costs,  and  the  debt 
due  was  allowed  to  be  only  71/.  12».  9d.  These  blunders  would  lead 
to  the  supposition,  that  there  may  be  equal  mistakes  in  the  account  of  tbe 
conversation  which  appears  on  the  aflidaTits ;  I  do,  therefore,  think,  that  as 
there  has  been  a  written  document  to  refer,  we  ought  not  to  depart  from  it 
on  the  affidavit  of  a  loose  conversation ;  it  would  be  a  very  dangerous  pre- 
cedent A  written  agreement  to  cancel  the  original  one  ought  to  have  betto 
taken.  Still  it  appears  on  all  the  affidavits,  that  there  is  something^  (it  is 
difficult  to  say  how  much)  due  to  the  plaintiff;  the  defendant  would  be 
entitled  to  an  inquiry  to  ascertain  what  this  is.  Now,  is  this  worth  while  ! 
On  the  other  hand,  I  am  anxious  to  give  the  plaintiff  the  security  of  the 
property  of  the  defendant  remaining  in  the  sheriff's  hands.  If  the  parties 
do  not  agree  to  refer  it  to  Mr.  White,  a  writ  of  inquiry  must  issue. 
This  suggestion  was  then  agreed  to. 


BaUCoitrt, 


Wilton  v.  Chambers. 


A  RULE  had  been  obtained  calling  upon  —  Pcueton,  esq.,  late  sheriff  c^  the 

county  of  Dorset,  to  shew  cause  why  he  should  not  make  return  to  a 

writ  of  fieri  faciae,  issued  in  the  above  action.      The  affidavit  of  Henry 

Wilton,  the  plainti^  describing  himself  of  Kennington,  in  the  county  of 
Surrey,  stated  that  the  writ  of  fieri  faeiae  was  issued  out  by  him  in 
December,  1828,  directed  to  Mr.  Paxton,  as  the  sheriff  of  Dorset:  that  he 
thereupon  seized  certain  goods  of  Chambers,  a  bankrupt,  and  made  ap- 
plication to  the  Court,  from  term  to  term,  for  time  to  return  the  writ,  as 
the  commission  was  disputed ;  and  that  in  Easter,  1832,  a  rule  of  Court  was 
drawn  up»  allowing  the  said  sheriff  to  withdraw  from  the  possession ;  and  to 
be  at  liberty  to  re-enter  and  relevy  in  case  the  invalidity  of  the  commission 
in  the  cause  of  Bemasconi  v.  Farebrother  should  be  establi^ed :  that  the 
sheri£^  in  consequence  of  this  rule,  had  withdrawn  from  the  possession :  that 
the  cause  of  Bemasconi  v.  Farebrother  had  been  decided  against  the 
assignees  of  Chambers;  and  that  the  sheriff  had  not  re-entered  and  relevied: 
and  that,  without  an  order  from  this  Court  calling  on  the  sheriff  to  make 
a  return  to  the  writ,  the  plaintiff  was  entirely  without  redress. 

.  Barstow  now  shewed  cause. — The  practice  requires  that  the  affidavit 
should  state  the  deponent's  real  addition :  here  the  addition  is  "  of  Kenniny- 
ton,  in  the  county  of  Surrey^'*  which  is  not  sufficient.     This  objection  may 

wento¥eniirely  be  relied  by  the  defendant  as  an  answer  to  this  motion.  The  affidavit 
in  answer  states,  that  the  deponent  had  a  copy  of  a  power  of  attorney 
to  serve  upon  Wilton  ;  he  went  to  Kennington,  which  is  a  district  containing 
four  thousand  inhabitants,  that  he  made  inquiries  of  numerous  inhabitants, 
and  could  hear  of  him  no  where.  The  affidavit  also  states  that  the  plain- 
tiff had  obtained  a  former  rule  nisi  in  this  cause,  which  was  dismissed  with 

SS2l*by*aS.*"  <50st8 ;  and  therefore  Wilton,    having  been  ordered  by  this  Court  to  pay 

other  sheriff 

noder  another  writ     The  Court  however  made  a  rule  on  the  firtt  theriff  to  return  the  firtt  writ 

of /S.>h. 

3.  A  party  may  make  a  second  application  to  the  Court  on  the  same  subject,  though  he  has 
not  paia  the  costs  of  a  former  rule  uui  which  had  been  discharged. 


1.  "Of Ken- 
sington, in  the 
county  of  Sur- 
rey" is  not  an 
insufficient 
description  in 
an  aiBdaTit,  of 
the  residence  of 
the  deponent. 

2.  After  time 
liad  been  sere- 
ral  times  ffiTen 
to  a  sheriff  to 
make  a  return 
to  a  writ  of/. 
foi,  a  rule  was 
made,  allowing 
him  to  with- 
draw from  the 
possenion,  and 
to  be  at  liberty 
to  re-enter  and 
relery  in  case 
the  inralidit]jr 
of  a  commission 
of  bankraptcy 
in  a  particular 
cause  was  esta- 
blished.   The 
sheriff  with- 
drew, and  the 
cause  camelaB 
for  trial,  but 


on  a  point  of 
law,  and  the 
commission  was 
still  contested 
before  the  Lord 
Chancellor. 
The  goods  had 
been  in  the 
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the  costs  of  his  former  unsuccessful  application,  has  no  business  to  come  Btn^cWf. 
here  with  fresh  applications  until  he  has  paid  the  expenses  of  the  former.— 
[Paitesan,  J. — ^Your  second  objection  is  clearly  untenable.  Your  first  is, 
whether  Kenmnffton,  in  the  county  of  Swrrey^  is  a  good  description  in  an 
affidavit.] — [Solicttor-Generai, — Merchant,  in  the  City  of  London,  has  been 
held  a  good  addition.] — [PatUion,  J. — ^You  must  go  into  the  merits,  your 
objection  is  not  good.] — ^In  consequence  of  litigation  between  the  assignees 
of  Chambers  and  the  judgment  creditor,  the  sheriff  applied  to  the  G>urt 
for  leave  to  go  out  of  possession  of  the  property  he  had  in  execution;  and  leave 
was  granted  to  him  until  the  validity  of  the  commission,  which  was  at  issue  in 
the  case  of  Bemascani  v.  Farehrother,  should  be  decided ;  the  sheriff  has 
ever  since  remained  out  of  possessioii;  the  costs  of  the  various  applications 
have  been  sustained  by  him ;  and  the  goods  in  question  are  now  in  the  pos- 
session of  the  present  sheriff  of  Dorset,  under  another  writ  c^Ji.fa,  It  is 
true  the  cause  of  Bemasconi  v.  Farehroiher  has  been  decided,  and  has  been 
affirmed  in  a  court  of  error,  but  the  case  went  off  entirely  on  a  point  of  law; 
and  the  question,  as  to  the  validity  of  the  commission,  is  still  pending  before 
the  Lord  Chancellor.  A  rule  nisi  was  obtained  by  Wilton  last  term, 
directing  the  late  sheriff  to  re-enter  and  relevy,  but,  on  cause  shewn,  the 
Court  refused  to  interfere,  and  discharged  the  rule. 

The  SoUeitor-General  and  'Alexander,  eontrd. — ^It  has  been  contended 
that  the  late  sheriff  has  been  acting  by  order  of  the  Court ;  in  fact  he  has  been 
acting  under  the  indulgence  of  the  Court  only.  Chambers  was  indebted  to 
Wilton  in  the  sum  of  2000/.  In  a  writ  of  fi.  fa,  being  issued  to  Mr. 
Paxton,  upon  certain  claims  being  set  up  by  the  assignees  of.  Chambers,  he 
applied  to  the  Court  for  time  to  return  the  writ,  until  the  invalidity  of  the 
commission  in  the  cause  of  Bemasconi  v.  Farebrother  was  decided.  That 
cause  is  decided,  and  unless  the  rule  is  affirmed,  no  fruits  of  that  execution  can 
be  had,  which  never  could  have  been  the  intention  of  the  Court  when  the 
original  rule  was  drawn  up.  Cur,  adv,  vult. 

Patteson,  J. — ^I  have  had  great  difficulty  in  making  up  my  mind  in  this 
case.  There  is  certainly  great  hardship  on  the  sheriff.  The  ground  on 
which  the  decision  took  place  last  term,  when  the  Court  refused  to  direct 
the  sheriff  to  re-enter,  was  that  he  had  the  liberty  to  re-enter,  and  conse- 
quently a  discretion  to  exercise.  But  if  so,  the  plaintiff  ought  to  have 
power  to  call  on  him,  to  ask  how  that  discretion  has  been  exercised.  The 
rule  of  Easter  Term,  1832,  is  very  peculiarly  worded,  "  the  sheriff  is  to 
be  at  liberty  te  re-enter  and  relevy,  by  leave  of  Court,  in  case  the  invalidity 
of  the  commission  in  the  cause  of  Bemasconi  v.  Farebrother  is  established.'' 
If  it  is  meant  that  the  invalidity  of  the  commission  should  be  finally 
established,  it  certainly  has  not  been  so,  and  by  that  cause  never  can  be.  It 
would  therefore  follow,  that  the  sheriff  never  could  re-enter.  The  Court  must 
have  meant  one  of  two  things.  Either  that  the  sheriff  should  re-enter  on  the 
final  determination  of  the  invalidity  of  the  commission,  or  on  the  invalidity 
^tablished  by  that  trial.  I  must  take  the  latter  to  be  the  meaning.  The 
sheriff  is  certainly  under  great  difficulty ;  but  the  only  course  I  can  pursue, 
is  to  call  upon  him  to  make  a  return  to  the  writ  on  the  fifth  day  of  next 
term.  Rule  absolute. 
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^?iS?*  Seally  v.  Powis. 

Where  a  jury  ¥TPON  the  trial  of  this  case,  the  jurors  having  been  unable  to  come  to  any 
I           to%raeupoD%  decision,  and  having  been  locked  up  all  night,  were  dischai^ged  in  the 

i  Terdictwere  morning  by  the  judge,  without  the  ccMisent  of  the  parties.      The  Master, 

thejudge,  but  in  his  taxation  of  the  costs,  refused  to  allow  to  the  plaintiff  the  costs  of  the 

without  the  ^|.g^  ^,.,^1,  whereupon  a  rule  was  applied  for,  calling  on  the  Master  to  review 

parties,  the  his  taxation,  and  allow  to  the  plaintiff  those  costs. 

Court  refuied  to 
grant  the 

plaintiff,  who  Martin,  in  support  of  the  rule. — ^This  case  differs  from  a  venire  de  noro. 

diet  at  a  second  ^  which  the  party  succeeding  is  only  entitled  to  the  costs  of  the  second  trial, 
'f  IhifT  ***^  Burchall  v.  Ballamy  {a) ;  Edicardt  v.  Brown  (A).  In  order  to  warrant  a 
new  venire  being  granted,  there  always  must  be  irregularity  or  defect  in  the 
ISrst  proceedings :  and  in  the  case  of  the  withdrawal  of  a  juror,  that  is  a  meiv 
matter  of  agreement  between  the  parties.  Here  there  has  been  no  irr^- 
larity,  and  no  agreement,  and  the  case  cannot  be  distinguished  from  Harritm 
V.  Bennei  (c), 

HendersoUj  eontrd, — ^In  Harrieen  v.  Bennet  (c),  one  of  the  jurymen, 
previously  to  giving  the  verdict,  ran  away ;  the  cause,  therefore,  why  a  verdict 
was  not  given,  was  not  the  act  of  the  Court,  as  in  the  present  case,  but  of  the 
jury.  There  is  no  decision  authorizing  the  costs  of  the  first  trial,  to  be  paid 
to  the  party  ultimately  successful,  when  the  jury  have  been  dismissed.  The 
practice  is  the  other  way.  The  present  may  be  likened  to  those  cases  in  which 
the  jury  are  discharged  as  to  part,  and  find  a  verdict  on  the  remaining  issues. 
In  those  cases  the  costs  are  not  allowed  on  those  issues  not  found  for  the 
successful  party,  Vallance  v.  Adame  (d).  By  the  rule,  H.  T,  2  W.  4,  when 
nothing  is  said  about  costs,  each  party  pays  his  own.  The  analogy  between 
the  case  of  discharging  the  jury,  and  that  of  withdrawing  a  juror  is  irresistible, 
Everett  v.  Vauele  (e).  The  analogy  of  a  venire  de  novo  is  also  equally  strong. 
In  that  case  the  Court  never  grants  the  costs  of  the  first  trial.  Bird  t. 
Appleton  (/).  Admitting  the  rule  laid  down  in  Burchall  v.  Ballamyj  wd 
Harrison  v.  Bennet,  that  can  only  be  applicable  when  from  some  accidental 
circumstance  the  expenses  may  be  considered  incidental  to  the  suit,  rtsi 
when  they  are  occasioned  by  act  of  the  Court.  In  Powell  v.  Sonnett  (^). 
where  the  objection  vras  made  that  the  jury  were  dischaiged  without  consent 
of  the  parties,  the  Court  held  that  the  consent  would  be  presumed.-— 
[Patteeon,  J. — ^The  Court  did  not  go  quite  that  length,  it  was  understood 
in  that  case  that  if  consent  were  necessary  it  would  be  presumed.] — In  this 
case  the  jury  were  unable  to  come  to  a  decision,  and  were  dismissed ;  it  i^ 
not  to  be  presumed  because  a  second  jury  come  to  a  quick  decision,  that 
there  were  no  grounds  of  doubt  at  the  first  trial.  In  the  absence  of  any 
express  decision,  the  practice  has  been  always  the  other  way,  analogous  to 
the  case  of  the  withdrawal  of  a  juror,  or  the  award  of  a  venire  de  novo. 

Cur.  adv.  vult- 

(a)  5  Butt.  2698.  (rf)  2  Dowl.  P.  C.  118. 

(6)  1  Cromp.  &  Jenr.  SM.  {e)  9  Barn,  ft  Adol.  349. 

(c)  1  Cromp.  &  MeesoD,  203;  1  Dowl.  (/)  1  East,  111. 

P.  C.  627.  iy)  3  Bing.  881. 
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PattbsoNi  J. — I  have  taken  time  to  consider  this  case,  and  must  acknow* 
ledge  there  is  considerable  difficulty  to  reconcile  the  practice  which  appears  to 
have  been  pursued.  In  Harrison  y.  Bennet,  where  the  jury  were  ready 
to  deliver  their  verdict  for  the  plaintiff,  but  in  consequence  of  their  not  having 
assessed  the  damages,  they  were  sent  back  into  the  box^and  <»e  of  the  jurors 
ran  away,  the  Court  held  that  the  defendant  ought  to  pay  the  costs  of  the 
first  trial ;  and  that  case  has  been  relied  upon  for  the  plaintiff.  On  the  other 
hand,  the  present  is  likened  to  the  case  of  a  juror  being  withdrawn,  in  which 
neither  party  is  entitled  to  costs.  I  confess  I  cannot  see  akiy  diftience  in 
reason  between  the  two,  because  in  either  case,  the  jury  cannot  come  to  a 
conclusion.  So  again  in  the  case  d^remaneti^  the  auocessftil  party  is  entitled 
to  the  costs  of  a  cause  standing  over»  because  there  is  no  ground  for  suppoaiog 
that,  if  the  cause  had  come  on  at  the  first  sittings  the  jury  would  have  dis- 
agreed. But  in  the  case  of  a  juror  being  withdrawn,  it  is  apparent  that  the 
jury  cannot  come  to  a  condusion.  I  think  Hwrrisan  v.  Befmsi  may  be  dia* 
tinguished  on  that  ground;  in  that  case  there  was  no  disagreement  amoQgat 
the  jury;  they  found  a  wrong  verdict,  and  instead  of  going  back  into  the  jury 
box,  one  of  them  ran  away;  it  was  a  case  not  to  be  distinguished  fixm  a 
remanet;  and  it  certainly  is  not  easy  to  distinguish  it  from  the  present  case, 
but  I  think  it  may  be  distinguished  in  the  manner  I  have  mentioned.  In 
Burckall  v.  Beiiamy  it  was  held,  where  a  cause  goes  down  for  trial,  and  goes 
ofi(  without  the  fault  of  the  parties,  that  the  costs  should  be  allowed  to  the 
party  finally  prevailing.  When  new  trials  are  granted  in  the  Ktn^s  Bench^ 
and  now  I  believe  in  all  the  Courts,  costs  of  the  first  trial  are  not  allowed; 
and  the  reason  is,  that  the  Court,  by  granting  a  new  trial,  shew  that  for  some 
reason  or  other  they  are  dissatisfied  with  the  first ;  and  dthough  the  second 
trial  may  be  found  the  same  way,  turn  e^nsiat  that  it  is  found  cm  the  same 
grounds  that  were  presented  at  the  first  trial.  Here  there  is  no  fault  oo 
either  side;  and  there  is  nothing  with  which  the  Court  is  dissatisfied:  on  the 
whole  I  wish  I  could  have  consulted  with  the  other  judges;  but  I  think 
following  the  practice  of  this  Court,  on  the  aBak>gy  of  aew  trials  and  new 
vmires,  the  rule  must  be  discharged :  the  costs  to  be  costs  in  the  cause. 

Rule  discharged  (A). 

{h)  See  thii  case  on  a  motion  for  a  new  trial,  ante,  p.  2. 


BaaCowt. 


Sherry  v.  Okes. 


BaUGmrt. 


A  RULE  had  been  obtabed  m  this  case,  in  Michaebnai  Term,  and  en«  i.Aruletoiet 

larged  to  this  term,  calling  on  the  plaintiff  to  shew  cause  why  the  "idi^rU^ 

award  made  in  his  favour  should  not  be  set  aside,  and  a  verdict  entered  for  tion  com. 

the  defendant ;  on  the  grounds,  first,  of  the  joinder  of  too  many  defendants;  ^t  of  object 

and  secondly,  of  a  variance  in  the  statement  of  the  contract  in  the  declaration.  ^^JJ^^*  ^ 

The  rule  was  expressed  to  be  drawn  up  on  ^'reading  the  affidavits,  and  the  not  refer 'to  the 

declaration,  aa 
it  IB  aofBciently  before  tlie  Court, 
i.  Wliere  a  rule  to  let  aiide  an  awaid  waa  drawn  up,  on  reading  the  affidant  and  the  ymt 
writing  annexed,  which  waa  in  fact  a  copy  of  the  awara,  but  it  it  waa  not  ao  atated  to  be  i—HM 
that  the  rule  waa  bad,  and  could  not  be  amended. 

8.  A  rule  MM  to  aet  aaide  an  award  under  an  order  of  Niri  PriM§  baring  been  ducbarged  on  a 
mere  technical  objection :— field,  not  too  late  to  more  for  a  aecand  nh  mu  the  fiiat  four  daya 
of  the  term  next  after  tfie  award  waa  made. 
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Baoc^.     f^fet  writing  annexed,  marked  A./'  but  did  not  state  that  it  was  made  upon 
reading  the  award,  or  a  oopy  of  it. 

The  SoUeiior-Cfenerai,  and  Barstow,  shewed  cause. — ^First,  as  the  rule 
refers  to  objections  in  the  decUration,  the  declaration  should  have  been  set 
out ;  and,  secondly,  as  the  rule  does  not  state  that  it  was  made  upon  reading 
the  award,  it  must  be  dischai^ed. 

Bcmpast  Serjt.,  and  Erie,  eontrd.^ii  was  not  necessary  to  refer  to  the 
declaration,  as  the  record  was  before  the  Court ;  neither  was  it  necessary  to 
annex  a  copy  of  the  award  to  the  affidavit,  as  it  could  not  be  produced  and 
brought  before  the  Court,  being  with  the  party  in  whose  favour  it  was  made. 
An  affidavit  also  is  put  in,  stating  that  the  paper  writing  now  produced  and 
shewn  to  the  Court,  and  marked  A.,  is  a  true  copy  of  the  award,  and  the  rule 
may  therefore  be  amended  in  reading  it  mmc  pro  iunc.  Besides,  the  paper 
writing  marked  A.  was  produced  to  the  Court  when  the  rule  nisi  was  granted ; 
it  was  through  the  error  of  the  officers  of  the  Court  that  the  rule  was  not 
properly  drawn  up :  accordingly  the  Court  have  power  to  amend  the  rule. 

Cur.  adv,  tmii. 

Pattkson,  J.,  afterwards,  (Jan,  26),  delivered  the  opinion  of  the  Court. — 
I  have  been  exceedingly  anxious  to  amend  this  rule,  if  I  had  the  power  to  do 
so.    I  have  consulted  with  the  other  judges,  and  have  looked  into  all  the  au- 
thcmties  on  the  subject ;  but  we  are  unanimous  in  opinicm  that  the  rule  must 
be  discharged.    The  first  objection  taken,  was,  that  the  rule  does  not  refer  to 
the  declaration,  although  it  states  objections  founded  on  the  declaration.  But 
this  objection  I  should  not  allow  to  stand  in  the  way,  for  although  the  record 
b  not  strictly  in  Court,  yet,-— as  in  the  case  of  motions  for  new  trials, — it  is 
sufficiently  before  the  Court.     The  second  objection  to  the  rule  was,  that  it 
was  drawn  up  on  reading  the  affidavit,  but  not  on  reading  the  copy  of  the 
award.    On  this  subject  there  is  a  diflerence  between  the  practice  of  the 
Court  of  Cammom  PUas  and  of  this  Court  In  the  Cwnmon  Pleas,  the  rules, 
as  drawn  up,  do  not  state  that  they  are  made  on  reading  the  awards,  or  other 
documentary  evidence  annexed.     In  this  Court,  the  practice  has  always 
been  to.  notice  in  the  rule  whatever  documents  might  have  been  annexed  to 
the  affidavit.    I  am  very  anxious  to  amend  the  rule,  but  the  course  proposed, 
of  an  affidavit  being  filed  that  the  paper  writing,  now  shewn  to  the  Court,  is 
a  true  copy  of  the  award,  and  the  rule  being  amended  on  reading  it  nunc  pro 
tune,  would  be  introducing  a  new  practice  into  this  Court,  which  I  cannot  do. 
The  rule  must  be  discharged,  but  without  costs  (a), 

(a)  Thii  csM  wst  referred  to  in  K.  B.  could  not  be  rapplied.    The  rale,  too,  wu 

thif  same  term,  in  not  drawn  np  on  reading  the  record  of 

Carmicuabl  V,  HiTitTBa.  Nisi  Prim,--{UUUdaU,  J.^Tbat  could 

ErU  ihewed  canse  againit;a  rale  for  not  be.]— In  FoKiUotn  v.  Young  {%),  upon 

allowing  the  defendant  hii  coita  under  the  a  motion  of  this  kind,  the  judge  would  not 

48  Geo,  S,  on  the  |;reund  that  there  wai  a  refer  to  hii  notes  to  lupply  any  defideocy 

preliminary  objection  to  the  affidavit :  that  in  the  affidavit.    The  other  day  Mr.  Jaitice 

It  did  not  appear  what  wai  the  amount  PeUteion,  in  a  case  which  occurred  before 

of  the   verdict.     Therefore  an  essential  him,  on  a  motion  to  set  aside  an  award, 

fact  for  the  naiiitenance  of  the  rale  was  said,  that  unless  the  rule  was  drawn  up  od 

onUtted  in  an  ai&davit,  and  that  omission  reading  the  award,  the  application  most 

(a)  1  Taunt  80. 
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BamptUf  Serjt,  on  a  subsequent  day,  moved  again  for  a  nde,  calling  upion'  BaU  Comt. 
the  plaintiff  to  shew  cause  why  the  award  made  in  his  favour  should  not  be 
set  aside,  on  a  fresh  aifidavit  setting  out  the  award.  This  cause  came  on  at 
the  last  Hamp$kire  assizes,  and  a  verdict  was  entered  for  the  plaintifl^  sub- 
ject to  the  award  of  a  gentleman  at  the  bar.  The  award  was  made  before 
MiekaeUnoM  Term,  and  the  former  rule  nM  having  been  obtained  within  the 
first  four  days  of  Michaelmas  Term,  was  enlarged  to  the  present  term ;  but 
having  been  discharged  on  the  grounds  above  stated,  the  rule  requiring  the 
motion  to  be  made  within  the  first  four  days  of  term  need  not  be  complied 
with.  Rogere  v.  DaUimore  (6),  Synge  v.  Jervaise  (e),  and  Raweiharn  v. 
Amold(d). 

The  SoheiUfr-Generai  and  Bareiow  the  same  day  shewed  cause.-— This 
application  is  too  late.  The  rule  is,  that  if  the  motion  be  made  under  the 
Stat.  8  &  9  Wm.  3,  it  must  be  made  within  the  time  allowed:  and  if  not 
within  the  Statute,  within  the  first  four  days  of  the  following  term.  This 
award  being  made  by  virtue  of  an  order  at  Niei  Priue,  can  only  be  upset 
by  a  motion  within  the  first  four  days.  The  Courts  have  laid  down  the 
practice  very  expressly,  in  Macarthar  v.  Campbell  (e)  in  the  Kings's  Bench, 
and  in  Mueeelbrooh  v.  Donkin(f)  in  the  Common  Pleas.  Rogere  v.  DaUi- 
more is  the  only  case  in  which  the  Court  has  interfered  to  set  aside  an 
award  after  the  proper  time,  and  that  is  not  like  the  present  case.  There 
a  mistake  had  been  made  by  the  arbitrator,  admitted  on  all  sides,  and  Gibbs, 
C.  J.,  in  delivering  the  judgment  of  the  Court,  said,  "  The  merits  are  dear. 
The  arbitrator  himself  says  he  mnde  a  mistake  ;'^  but  he  stated  also  very 
expressly,  '*  the  Court  by  no  means  intend  to  hold  out  to  parties,  that  appli- 
cations to  set  aside  awards,  founded  on  references  which  are  not  made  by 
bond,  will  be  received  at  any  time  whatsoever." 

Bompas  and  Erie,  confr/i.— This  is  analogous  to  a  verdict  taken  at  Niei 
Priue,  subject  to  a  special  case,  in  which  there  is  no  necessity  to  move  within 
the  first  four  days. 

Cur,  adv.  vuli. 

Patteson,  J.,  on  this  day  (Jan,  31)  delivered  the  judgment  of  the  Court. — 

fail. — [lAtiUdtile,  J. — Mait  yon  read  the  mi^ht  be  a  record  of  thii  Court  tried  at  the 

record  of  Am  PriuM  ?] — ^That  is  one  mode  .  aiiites  before  the  jadge  of  another  conn, 

of  proceeding ;    bnl  the  party  ^nerally  and  we  cannot  judicially  know  the  verdict 

•wears  that  there  was  a  venfict  for  that  till  the  record  is  made  up.]— It  is  the  duty 

•mount.  ...  of  the  judge  to  take  notes  of  the  evidence, 

Crowder. — ^The  opposite  practice  to  that  which  he  may  furnish  to  the  Court,  and 

sow  stated  was  adopted  by  Lord  Tenterden  which  the  Court  would  receive  as  proof  of 

w  Glanviile  v.  HutchifuQ}),  who  there  ite-  what  took  place  at  the  trial, 
ferred  to  his  notes  to  supply  the  deficiency  Lord  Dbnman.  C.  J. — Let  the  case  stand 

in  an  affidavit. — [Litiledale,  J. — Thai  is  over  tlil  we  can  ascertain  what  is  the  prac- ' 

an  entirely  different  thing ;  for  Lord  TVn-  tice  on  this  subject 
terden  referred  to  his  notes  to  see  that  (6)  6  Taunt.  Ill ;  8.  C  1  Marsh.  471. 

the  affidavit  produced  did .  not  impose  on  (c)  8  East,  466. 

the  Court.}^The  record  in  this  case  is  \d)  6  Barn.  &  Cress.  699. 

a  record  of  this  Court,  and  the  Court  will  (^)  5  Dam.  &  Adol.  518. 

therefore  take  judicial  notice  of  it.— [Ztir^  (/)  9  Bing.  605. 

dale,  J.— No,  that  does  not  follow ;  for  it 

(b)  1  Barn,  ft  Cress.  91 


OKBf. 
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JKni  Qmrt.  In  Uiis  caie  a  nde  ntf  t,  to  set  aside  an  awafd,  had  been  obtained  at  the  proper 
SHiaaT  ^'™^*  which  was  afterwards  discharged  on  a  technical  objection ;  a  new  rale 
jk^  mti  having  been  afterwards  granted  after  the  first  four  days  of  the  teraa,  it 
has  been  pressed  upon  me,  that  the  application,  not  being  made  within  the 
proper  time,  must  be  discharged.  As  this  award  was  made  by  ocder  of  JSfkn 
PriuM,  which  was  afterwards  made  a  rule  of  Court,  it  does  not  &1I  within 
the  SUtute  of  8  &  9  Wm.Z,  c  15;  but  it  is  urged  that  the  practice  of  the 
Courts  follows  the  Statute;  and  Maearihar  v.  Campbeil,  is  relied  upon.  On 
the  other  hand,  Rogers  y.  DaUtmore  is  brought  forward  to  shew  that  the 
practice  is  not  impenttTe.  I  am  of  opinion  that  it  is  not  impeiaiiye;  hat  I 
thmk  a  strong  case  is  necessary  to  justify  the  departure  of  the  Court  from 
the  practice  usually  pursued.  I  think  a  sufficient  case  has  been  made  out 
here.  The  objection  taken  before  me  when  the  original  rule  was  discharged, 
was  strictly  technical,  and  if  taken  at  the  time  when  the  rule  was  moved  for 
or  enlarged,  it  might  and  would  have  been  cured. 

The  objections  to  the  award  being  held  valid,  the  rule  was  made  absolute. 


Baa  Court.  RuSHWORTH  .t?.    BaRRON. 

WhereatalH  T^HIUST  an  action  was  pending,  a  submission  to  arbitration  had  been 
miiaion  to  ubi*  made,  instead  of  being  referred  by  order  of  a  judge ;  and  after  the  award 

madeinacauM  was  published,  the  Submission  was  made  a  rule  of  Court.     The  time  limited 

lld^h^^  by  9  &  10  »^  3,  c  16,  for  setting  aside  awards,  had  expired, 
judge's  ordar, 

award  was  Archbold  now  moved  to  set  aside  the  award.    The  agreement  to  go  to 

publishad,  tlie  arbitration  having  been  made  while  the  action  was  pending,  the  question 

made  a  rule  of  IS,  whether  the  reference  in  this  case  is  within  the  Statute,  for  if  it  is,  this 

Coi^'coDtider-  ^Ppli^^^^^  >•  **^  ^*^' — ]Paite9on,  J. — ^If  it  is  not,  how  has  the  Court  juhs- 

editoelf  bound  diction?] — ^The  agreement  having  been  made  a  rule  of  Court,  it  is  not  for 

ti*Sutme***  ^^®  parties  now  to  say  that  the  Court  has  no  jurisdiction.     The  words  of  the 

8  ft  9  W.  3;  Statute  are,  '*  it  shall  and  may  be  lawful  for  all  merchants  and  traders,  and 

let  aside  the  Others,  desiring  to  end  any  controversy,  &c.,  for  which  there  is  no  other 

award,  after  the  remedy  hvX  by  personal  action  or  suit  in  equity,  by  arbitration,  to  agree, 

penod  of  limit*    „     „    ^-,,  .      ,       ,     ,.     .        ,  ,    ?  i  i  *  i     ^ 

ation  had  ex-      &c. '     This  clearly  limits  the  operative  words  to  awards  made  under  a  rule  of 
pired.  Court,  and  where  no  action  is  pending. 

Patteson,  J. — ^The  limitation  in  the  Statute  does  not  say  one  word  as  to 
actions  pending,  nor  whether  the  submission  is  to  be  by  agreement,  or  by 
order  of  a  judge.  The  parties  in  this  case  having  chosen  that  the  submission 
should  be  by  agreement,  I  shall  govern  myself  by  analogy  of  the  Statute, 
according  to  the  rules  that  prevail,  and  as  the  period  of  limitation  has 
expired,  shall  refuse  to  set  aside  this  award. 

Rule  refused  (a). 

(a)  And  see  Rogert  Wi  Dallimore,  6  Taont  111 ;  1  Marsb,  471. 
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TOMLINSON  V.  DONX*  ^^25*^ 


^JVna  was  an  application  under  the  Interpleader  Act,  l&2W.4,c  68,  s.  6.  2L^/^^ 

The  sheriff  had  sdsed  goods  under  9Lft,fa,;  and  an  adverse  claim  being  iheriff  imder 

made  by  the  assignees  of  a  bankrupt,  the  sheriff  applied  to  the  Court  under  ^^  •.  6,  if  tu 

the  Statute.    The  judgment  creditor,  though  notice  of  the  application  had  ^^^1^ 

been  given  him,  did  not  appear.  not  appew,  the 

Court  will 

Dmman  WhaUhy  appeared  for  the  sheriff.  P»7  the  coett  nf 


the  apptieetioQ 
totheadrene 


8he€f  for  the  assignees  of  the  bankrupt,  asked  for  the  costs  of  this 
application  against  the  judgment  creditor,  as  he  did  not  appear. — [PatUam^  J. 
—I  doubt  whether  costs  can  be  given  under  the  Statute  against  the  judg- 
ment creditor  when  he  does  not  appear.  I  am  not  aware  it  was  ever  done.] — 
He  ought  so  much  the  more  to  pay  costs,  when  there  has  been  a  regular 
notice  of  the  application,  as  by  the  affidavits  there  appears  to  have  been. 

ArehboU,  amicui  curia,  mentioned  the  case  of  Bryant  v.  Ikey  (a). 

Patteson,  J. — ^I  see  that  was  a  similar  case,  and  though  it  was  my  own 
decision,  yet  I  shall  act  on  it,  and  order  the  judgment  creditor  to  pay  the  costs 
of  the  assignees. 

(a)  1  DowL  P.  C.  42& 


In  re  Joseph  Jacobs.  ^^• 


/i  RULE  nin  for  an  attachment  against  Jaeobt  for  not  appearing  to  a  sub-  1.  On  a  nile  for 

poena,  to  attend  at  the  sessions,  on  the  trial  of  an  indictment,  had  been  f^  not  obe^g 

obtained  on  a  former  day.  UttmnTairtt. 

neM,  it  mint 

Keliy  now  shewed  cause. — ^The  affidavits  in  support  of  the  rule  do  not  »Hpw  that  the 

state  that  Jacobs  was  a  material  witness,  and  do  not  allege  that  he  was  called  in  Court 

called  on  his  subpoena,  but  only  that  he  was  "duly  called  in  Court,  and  did  omMttiApcmi, 

not  appear."    As  to  the  merits,  the  party  must  have  known  the  application  flcient  excuse  * 

for  an  attachment  was  imfounded,  as  Jacobs  told  the  person  who  served  ^n^^^]^^^ 
him  with  the  subpoena,  he  knew  nothing  whatever  of  the  matter,  and  that  he 
was  too  ill  to  attend ;  and,  in  &ct,  at  the  time  of  the  trial,  he  could  not 
attend  for  that  reason. 

White,  in  support  of  the  rule. — ^It  was  not  necessary  for  the  affidavit  to 
state  that  he  was  a  material  witness,  Barrow  v.  Humphreys  (a).  The 
contempt  was  the  same  whether  he  was  a  material  witness  or  not.  The 
affidavit  was  sufficient  also  in  stating  he  was  duly  called,  and  the  omission 
of  the  words  "  on  his  subpoena,"  was  immaterial. 

(a)  3  Barn.  &  Aid.  598. 
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Bail  Qmrt.  Pattbson,  J.— It  does  not  appear  by  the  affidavit,  but  that  he  may  faare 
In  rvJofcPH  ^^^^  called  in  Court,  but  not  on  his  subpcBua;  and  therefore  may  haTe  been 
'JACOBS.  in  Court  all  the  time,  but  did  not  answer.  In  Barrow  y.  Humphreys  the 
party  was  called  on  his  subpoena,  and  it  does  not,  therefore,  establish  this 
case.  It  ought  to  appear  on  a  motion  for  an  attachment  that  the  party  w«s 
called  on  his  subpoena.  Besides  there  is  an  answer  on  the  merits,  by  the 
illness  of  Jaeobt. 

Rule  dischar^ged 


END  OF  HILARY   TERM 


CASES 

ARGUED  AND  DETERMINED 


IN  TUB 


COURT    OF    KINGS    BENCH, 


Easter  Term,  1835. 


HeNSLOW  v.    FaWCETT.  Kine"' Bineh, 

T\EBT  for  penalties  on  the  Stat.  2  Geo.  2,  c.  24,  s.  7,  against  bribeiy  at  To  oonttitute 
elections.     The  declaration  contained  but  one  count,  which  stated,  that  ^^^^^^^ 
the  defendant  did  corrupt  one  John  Gamer,  who  had  a  right  to  vote  at  an  election,  under 
election  for  the  borough  of  Cambridge^  to  give  his  vote  at  the  said  election.  .,  7^^y  «  ^. ' 
At  the  trial  at  the  last  assizes  at  Cambridge,  before  Lord  Abinger,  C.  B.,  it  JJJP^j,*,^^^®'.. 
appeared,  from  the  evidence  of  Garner^ — who  was  called  as  a  witness, — that  on  by  ^ra^^  him* 
the  morning  of  the  election,  the  defendant  came  to  him,  and  offered  him  a  sum  nJ^JjI^Vhat^ 
of  money  to  vote  for  a  particular  candidate,  Mr.  iK,  on  which  the  witness  the  voter  ihould 
said,  '<  Oh,  you  offered  my  neighbour  Mr.  M.  more  than  you  offer  me."  Ince  withSie' 
The  defendant  then  promised  to  give  him  6/.,  and  did  give  it  to  him.    The  ^^^es  of  the 
witness  however  stated  distinctly  that  he  never  intended  to  vote  for  Mr.  K,,  mv^  the  bribe. 
but  on  the  contrary  he  intended  to  vote  for  the  opposite  candidate:  and  in  ^pi^e^w'far 
&ct  within  a  few  minutes  afterwards  he  shewed  to  other  persons  what  he  had  aithe  oorruptor 
got  from  the  defendant,  and  stated  to  them,  as  well  as  to  the  committee  of  {b^°^^  giV.^ 
the  opposite  candidate,  what  had  passed  between  himself  and  the  defendant,  ing  the  money. 
The  learned  judge  left  it  to  the  jury  to  say  whether  there  was  an  agreement  y^ter  have  at 
to  vote  or  not,  but  did  not  distinctly  call  the  attention  of  the  jury  to  the  * y*"*®^^^' 
language  of  the  act  of  parliament.    A  verdict  was  foimd  for  the  plaintiff  for  inten%n  of 
the  fuU  amount  of  the  penalty.  fag°t»'«^Wb. 

or  not. 
Storks,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  pf  misdirection. 
There  is  a  material  distinction  between  the  case  of  a  voter  who  solicits  a 
bribe,  and  that  of  a  person  who  ofiers  a  bribe  to  the  voter.  The  conduct  of 
the  witness  shews  that  he  had  never  been  corrupted  by  the  ofier  of  the 
defendant,  therefore  it  is  clear  that  the  offence  was  not  complete ; — and  in 
penal  actions  nothing  can  be  mferred,  but  every  thing  must  be  strictly 
proved.    By  the  Stat.  2  &.  2,  c.  24,  s.  7,  it  is  declared,  that  any  person  who 

VOL.  I.  K 
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shall  "  ask,  receive,  or  take  any  money  or  other  reward  by  way  of  gift,  loco, 
or  other  device,  or  agree  or  contract  for  any  money,  gift,  oflkse,  employment, 
or  other  reward  whatsoever,  to  give  his  vote,  or  to  refuse  or  forbear  to  give  his 
vote  in  any  such  election ;  or  if  any  person  by  himself,  or  any  person  employed 
by  him,  doth  or  shall,  by  any  gift  or  reward,  or  by  any  promise,  agreement, 
or  security  for  any  gift  or  reward,  corrupt,  or  procure  any  person  or  persoog 
to  give  his  or  their  vote  or  votes,  or  to  forbear  to  give  his  or  their  vote  or 
votes,  in  any  such  election,  such  person  so  oflending  in  any  of  the  cases 
aforesaid,  shall  for  every  such  ofience  forfeit,"  &c.    On  that  Statute,  a  Com- 
mittee of  the  House  of  Commons  have  recognized  the  manifest  distinction  which 
the  legislature  has  taken  between  the  two  oflences,  of  asking  (or  a  bribe,  and 
corrupting  and  procuring  a  voter  to  give  a  vote  (a).    The  word  **  ask  "  used 
in  the  first  branch  of  the  section  is  not  repeated  in  the  seccmd  part  of  it.— 
[Coleridge,  J. — ^May  not  a  person  who  has  no  right  to  vote  be  ooirupted, 
within  the  meaning  of  the  Statute  ?    The  cases  say  that  he  may  (^).]--ft 
must  be  admitted  that  he  could. — [Paitesen,  J. — ^It  was  put  to  the  jury  as  t 
questbn,  whether  there  was  an  agreement  or  not.    The  defendant  gave  the 
witness  5/.  to  do  something ;  the  witness  accepted  it :  did  he  not  by  the 
acceptance  of  the  money  agree  to  do  the  thing  required?] — The  money  might 
be  accepted  without  any  corrupt  intention  on  the  part  of  the  voter ;  he  might 
have  other  reasons  for  taking  it^-^Coleridffe,  J. — The  money  was  given  ibr 
a  vote,  and  taken  for  a  vote :  does  not  that  of  itself  imply  an  agreement? 
Your  argument  is  that  which  was  used  in  Suision  v.  Norton  (c) ;  but  ihae 
Lord  Mansfield  said,  "  the  offence  is  completely  committed  by  the  corrupter, 
whether  the  other  party  shall  afterwards  peHcHrm  his  promise  or  break  it.^]*- 
There  was  no  agreement  here ;  for  the  witness  never  intended  to  vote  as  the 
defendant  wished  him:    there  was  therefore  no  corruption:  the  witness 
never  was  at  any  time  corrupted  by  the  acceptance  of  the  money. — [Lof^ 
Dennum,  C.  J. — ^The  two  words  in  the  Statute,  "  corrupt"  and  "  procure" 
have  evidently  a  diflSsrent  meaning :  the  latter  requires  some  act  to  be  done; 
bat  may  not  the  foraier  be  satisfied  by  the  intention  of  the  corrupter  odjtj 
-^uch  a  distinction  does  not  seem  to  be  Justified  by  the  tenor  of  the  act 
There  cannot  be  said  to  be  any  corruption  of  the  voter  effected,  if  he  takes 
the  money  with  the  intention  of  voting  against  the  wishes  of  the  person  who 
gives  it. 

Lord  Drnman,  C.  J. — ^This  is  an  application  to  the  Court  to  set  aside  a 
verdict  given  for  the  plaintiff,  on  the  ground  that  the  question  was  not  pro- 
perly left  to  the  juiy.  The  application  rests  on  the  distinction  between  the 
ease  of  a  man  who  seeks  to  corrupt  a  voter,  and  that  of  one  who  actoaiiy 
succeeds  in  inducing  him  to  give  or  refuse  his  vote.  The  act  of  the  person 
who  offers  to  corrupt  another  is  complete  by  the  oflfer  itself,  and  by  his 
inducing  the  voter  to  accept  a  sum  of  money  to  give  his  Tote  to  a -particular 
person  at  the  election.  There  is  a  dear  distinction  in  the  words  of  ik^ 
Statute  between  "  corrupt"  and  "  procure."  To  procure  a  man  to  give  a 
vote  is  one  thing,  the  vote  must  be  given  in  that  case;  but  corrupting  him  to 

(a)  BartutapU  ease.  I  Peckwdl,  91.  (e)  S  Borr.  1285. 

(6)  1  Mw.  N.  P.  647. 
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give  a  vote  is  a  distinct  thing,  which  is  altogether  in  the  act  of  the  party 
oflering  the  bribe;  ai^d  by  that  offer  he  may  bring  himself  within  the  meanmg 
of  the  Statute.  The  acceptance  of  the  money  in  this  case  was  a  contract 
on  the  part  of  the  voter:  it  was  a  contract  which  the  defendant  had  induced 
him  to  enter  into;  and  if  the  question  had  been  left  to  the  jury,  they  must 
have  said  that  the  voter  had,  at  the  suggestion  and  inducement  of  the  de*^ 
fendant,  entered  into  a  corrupt  contract.  It  seems  to  me  to  be  a  confounding 
of  things  to  say,  that  in  Uiis  case  the  offence  of  corrupting  is  not  completely 
made  out.  I  am  therefore  of  opinion,  that  there  is  no  good  ground  for  dis- 
turbing the  verdict. 

LiTTLEDALB,  J.^-I  am  of  Opinion  that  in  this  case  no  rule  ought  to  be 
granted.  This  point,  if  intended  to  be  urged,  ought  to  have  been  raised  at 
the  trial,  which  was  not  the  case.  It  seems  to  me,  that  the  words  ''corrupt'' 
and  *'  procure  "  cannot  have  the  same  meaning  attached  to  them  in  the  con- 
struction of  this  Statute.  To  "  procure"  in  this  act,  means  to  have  the 
thing  actually  done ;  to  ''  corrupt"  means  the  doing  of  any  act  which  shall 
amount  to  a  corrupt  inducement  to  a  man  to  do  that  which  the  act  prohibits. 
For  the  purpose  of  bringing  the  defendant  within  the  operation  of  the  latter 
word,  it  is  quite  immaterial  whether  the  act  provided  against  was  actually 
done  or  not.  If  the  voter  had  thrown  himself  in  the  way  of  the  defendant, 
or  had  done  any  thing  with  the  view  to  entrap  him  into  making  the  offer, 
that  might  possibly  have  made  adiftrence  in  the  case ;  but  this  case  does  not 
amount  to  that,  for  the  defendant  here  goes  to  the  voter,  and  as  far  as  the 
defendant  can,  he  corrupts  the  voter,  and  so  brings  himself  within  the  opera- 
tion of  the  act. 

PATTBSCNf,  J.— There  is  certainly  a  great  difference  between  the  words  of 
the  two  parts  of  this  clause.  The  expression,  **  If  any  person  shall  ask,"  is 
not  repeated  in  tiie  second  part  of  the  clause,  and  therefore  it  is  said  that 
something  more  is  required  on  the  part  of  the  man  who  offers  the  bribe  than 
on  the  part  of  the  voter.  So  far  I  quite  agree  with  the  distinction  now  taken. 
But  on  the  second  part  of  the  clause,  I  am  clearly  of  opinion  that  there  is 
suflkient  to  bring  the  defendant  within  its  operation.  As  far  as  the  voter  is 
concerned,  any  contract  made  by  him,  whether  intended  to  be  performed  or 
not,  would  subject  him  to  the  penalty  of  this  Statute.  The  question  here 
is,  whether  the  defendant  corrupted  the  voter,  or  procured  him  to  vote  by 
bribery.  I  agree  that  it  may  be  necessary,  with  respect  to  the  word 
**  procure,"  that  the  vote  should  be  given ;  but  with  respect  to  the  oflence  of 
corruptmg  it  is  not  so,  for  the  corruption  must  be  just  as  great  whether  the 
promise  given  in  consequence  of  it  be  performed  or  not.  It  appears  here 
that  the  defendant  sought  out  the  voter  and  gave  him  money,  which  he  ac- 
cepted. I  think  that  the  acceptance  created  a  contract  on  his  part ;  and  if  the 
question  whether  it  did  or  did  not  was  intended  to  be  raised,  it  should  have 
been  called  to  the  attention  of  the  judge,  who  would  have  left  it  to  the  jury. 
The  voter  professed  to  enter  into  a  contract  ^Hlh  the  party  giving  him  the 
money.  Under  these  circumstances,  I  consider  that  the  defendant  is  liable 
under  the  Statute ;  for  he  has  done  all  that  in  him  lay  to  corrupt  the  voter : 
and  whether  he  meant  to  be  corrupted  or  not  does  not  appear  to  me  to  be 
material.    It  is  sufficient  that  there  should  be  an  agreement  of  the  sort,  and 

K  2 
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iTttg^iByfc.    money  paid  on  account  of  it.    In  Bush  v.  Rawlins  (d)  the  same  doctrine  is 
laid  down. 

Ck)LERiDOB,  J. — It  is  true  that  this  is  a  penal  Statute,  and  that  we  ought 
to  consider  that  circumstance  in  putting  our  construction  upon  it ;  but  we 
must  take  care  not  by  any  over-refinement  to  do  away  with  the  object  of 
the  act :  for  otherwise,  by  such  a  course  of  conduct,  we  might  put  an  end  to 
some  most  useful  acts  of  parliament  What  then  is  the  meaning  of  the  words 
"  corrupt  or  procure  ?  "  The  words  have  been  argued  upon  as  if  they  were 
synonymous ;  but  I  think  that  the  case  in  Burrows  shews  that  is  not  a  right 
construction  of  the  words ;  and  that  a  person  may  be  guilty  of  an  ofience  under 
one  of  the  terms,  though  not  under  the  other.  Whether  the  party  actuallj 
votes  or  not  appears  to  me  immaterial  under  the  word  *'  corrupt."  It  b 
perhaps  unsafe  unnecessarily  to  give  a  definition ;  but,  in  this  case,  I  cannot 
avoid  saying,  that  to  "  corrupt "  seems  to  me,  within  the  terms  of  this  act  of 
parliament,  to  mean  an  ofler  of  money  made  to  a  man  to  give  a  vote. 
when  that  man  has  agreed  expressly  or  impliedly  to  give  that  vote ;  and  I  do 
not  think  that  we  are  to  look  to  the  subsequent  conduct  of  the  man,  and  to 
see  whether  or  not  he  performs  the  agreement  he  has  thus  made.  The  intentioa 
of  the  giver  and  of  the  taker  of  the  bribe  at  the  moment  is  sufficient.  On  the 
part  of  the  defendant  the  act  of  corrupting  was  complete  so  far  as  he  could 
make  it  so ;  he  sought  out  the  voter  and  ofiered  the  bribe.  No  man  can  doubt 
but  that  there  was  a  complete  agreement  between  the  parties,  so  that,  except- 
ing that  the  contract  was  in  its  very  nature  illegal,  and  therefore  void,  the 
defendant  could  have  maintained  an  action  upon  it. 

Rule  refused. 
id)  Sayer  Rep.  S89. 

Exparte  William  Carmichael  Smyth. 

KmoMdamma      fN  1829  a  suit  was  instituted  in  the  Ecclesiastical  Court  against  Mr.  Smyth, 

will  not  he  to      ■■•  ,      ,  .       ./.  i  «  ,    ,  ,       ,  ,      ^  ^    m    i 

the  Lords  of  the       by  his  Wife;  and  he  appealed  against  the  decree  to  the  Court  of  Arcket, 

Mmm^ng  ^  After  an  order  had  been  niade  in  that  court,  the  matter  came  on  upon  appeal 
them  to  raoeire  before  the  judicial  committee  of  the  Privy  Council,  established  as  a  court  of 
\^^^S^  <^PP^  in  lieu  o^  ^^  ^^^  o^  Delegates,  by  virtue  of  the  3  &  4  Will.  4, 
hear  a  decision  c.  41. ;  and  was  disposed  of  by  an  order  made  in  the  suit.  It  appeared  upon 
heaM  before  the  affidavits  Upon  which  the  application  was  grounded,  that  Mr.  Smyth  had 
W*t£2fT"**  lodged  a  petitbn  to  the  brds  of  the  Privy  Council  in  the  nature  of  a  petition 
an  appeal  from  of  appeal,  praying  them  to  re-hear  the  case,  and  review  their  determination : 
oooTt  to^^tt!^  but  that  they  had  refused  to  receive  the  petition,  on  the  ground  that  the 
dicial  oommit-    case  had  been  already  heard  and  disposed  of. 

tee,  instead  of  ^  r 

a  cooit  of  del^ 

^Me  Uiat  Kennedy  now  applied  for  a  rule  to  shew  cause  why  a  mandamus  should 

mamdamMM  wiU    not  be  granted,  commanding  the  lords  of  the  Privy  Council  to  receive  the 

feriwiSlirt  *""  petition  of  appeal.     There  is  no  doubt  of  the  jurisdiction  of  this  court  to 

nereij  for  the    grant  the  mandamus^  because,  although  the  privy  council  may  be  considered 


pelSn^the^re^  for  many  purposes  a  court  of  superior  jurisdiction,  and  not  within  the  control 
hearing  of  a  of  this  court;  yet  where,  as  in  this  case,  the  judicial  committee  act  in 
de'tcra)k!e/       Substitution  of  an  inferior  court  like  the  Court  of  Delegates,  over  whose 
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detennuiaiions  this  court  has  always  exercised  jurisdiction,  it  must  be  con^    JRnifi  Hrwdb. 
sidered  as  a  court  of  inferior  jurisdiction,  subject  to  the  superintending        £^!^ 
control  of  this  court  (a). — [Paiieson,  J. — ^Have  you  any  authority  to  shew        Suytb. 
that  in  any  case  this  court  has  granted  a  fnandamui  to  another  court  merely 
for  the  purpose  of  directing  them  to  re*hear  a  caae  which  has  been  already 
determined  ?    Is  there  any  instance  of  a  mandamuM  having  been  granted  to  a 
court  of  delegates  to  re-hear  a  case.] — ^There  is  a  case  where  a  rule  nisi  was 
granted  for  a  mandamut  to  the  inferior  court  to  take  into  consideration  the 
questicm  whether  the  case  should  or  should  not  be  re-heard. — [JLitiledale, 
J. — ^If  it  was  wished  to  obtain  a  re-hearing  of  a  case  which  had  been  deter- 
mined in  a  court  of  delegates,  the  course  was  to  apply  for  another  commission 
of  review  directed  to  other  delegates.] 

Lord  Dbnman,  C.  J. — We  have  no  power  to  grant  a  mandamus  to  the 
Privy  Council.  The  judicial  committee  is  a  court  of  the  highcfst  authority : 
or  at  all  events  of  competent  jurisdiction  to  determine  the  question  before  it. 
It  might  as  well  be  said  that  we  could  call  upon  the  Lord  Qiancellor  to 
re-hear  every  decree  he  made. 

LiTTLEDALB,  J. — ^We  canuot  grant  the  mandamus,  because  the  judicial 
committee  of  the  Privy  Council  is  now  made  a  court  of  final  appeal  from  the 
decision  of  the  ecclesiastical  courts.  It  is  true  that  in  this  respect  it  re- 
sembles the  Court  of  Delegates,  but  it  is  a  court  of  still  higher  jurisdiction 
than  the  Court  of  Delegates  ever  was. 

Pattbson,  J.— I  never  before  heard  of  such  an  application  as  this,  which, 
in  fact,  is  an  application  to  re-hear  a  case  already  determined  by  a  court  of 
competent  jurisdiction.  It  is  said  that  the  application  is  not  directly  to  the 
court  to  rehear  the  case,  but  to  receive  the  petition  for  a  re-hearing,  and  to 
take  into  consideration  the  question,  whether  there  shall  be  any  re-hearing 
or  not :  but  can  that  be  in  effect  any  thing  difierent  from  an  application  to 
obtain  a  re-hearing? 

Coleridge,  J.,  concurred.  Rule  refused. 

(a)  See  2  StS  Will.  4.  c.  92,  by  which  the  judicial  dotiet  of  the  Privy  Council  are 

the  powers  and  anthorities  of  the  Court  of  directed  to  be  performed  by  the  judicial 

Delegates  are  trausferred  to  the  Privy  Couo-  committee, 
cil :  and  the  8  &  4  WiU.  4,  c.  41,  by  which 


Brookes  v.  Cock. 

4  CTION  for  infringement  of  the  copyright  of  a  print.    Plea,  as  to  so  much  no  action  can 

of  the  declaration  as  related  to  the  copying,  publishing,  and  selling,  &c.  ^^.^Jl^;^ 

without  the  consent  of  the  plaintiff,  and  against  his  will,  and  to  the  exposing  print,  where  the 

to  sale,  &c.  and  to  the  designing,  Ac.  of  the  said  print ;  that  the  said  plaintiff,  publication  hw 

on  the  several  days  and  times  in  the  said  declaration  mentioned,  had  not,  not  been  en- 

"^  firavea  on  toe 

plate  according  to  the  provisions  of  8  Geo.  2,  c.  13,  s.  1 :  the  performanee  of  the  directions  of  the 
Sutute  in  that  respect  being  a  condition  precedent  to  the  right  of  property  vesting  in  the 
proprietor. 
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j:i^BMdk.  and  was  not  lawfuHj  entitled  to  the  sole  right  ahd  liberty  of  priDthig  and 
re-printing  the  said  print;  and  publishing  and  seffing,  and  eaaBin^  and 
procuring  the  same  to  be  published  and  sold  in  manner  and  form  as  in  the 
said  declaration  was  alleged,  by  reason  that  no  date  was  marked,  printed, 
published,  or  engraved  on  the  said  print  aooordmg  to  the  form  and  elfect  of 
the  Statute  in  such  case  made  and  provided,  and  Uiis,  te.  Special  demurrer, 
on  the  ground  that  the  plea  attempted  to  raise  an  issue  inunaterial,  and  which 
did  not  destroy  the  right  of  action  i-^ainder  in  demurrer. 

Matt,  in  support  of  the  denrarrer. — The  question  is  whether  the  insertioB 
of  the  date  of  the  first  publication  of  the  print,  is  or  is  not  made  neoessaiy  by 
the  act  of  parliament,  so  as  to  be  a  condition  precedent  to  the  owner  having 
an  action  on  the  case  for  a  piracy.  By  the  language  of  the  Statute  (a),  it  is  no 
condition  that  the  proprietoi^'s  name  is  to  be  engraved  on  the  print  in  order 
to  vest  the  property  in  him.  There  is  only  a  mere  direction  to  engrave  the 
name ;  and  the  preceding  sentence  *'  from  the  day  of  the  first  publicatioB 
thereof,^'  is  no  part  of  that  direction.  It  is  true  that  in  Newton  v.  Cowie^b), 
the  Court  of  Common  Pleae  decided  that  in  order  to  sustain  an  acticMi  for 
pirating  prints^  the  proprietor's  name  and  the  date  of  publication  must  appear 
on  the  original  print.  The  ground  of  that  decision,  however,  was  that, 
inasmuch  as  an  exclusive  right  was  given  to  the  proprietor  for  a  given 
term  of  years,  he  was  bound  to  shew  upon  the  print  itself  the  pericNl  from 
which  that  term  was  to  be  calculated.  That  ground  does  not  appear  to  be 
incapable  of  attack :  at  all  events  it  may  be  proper  to  bring  the  subject  again 
under  discussion : — ^particularly  as  there  had  been  several  previous  cases  in 
which  a  contrary  view  had  been  taken.  This  action  is  founded  on  the 
17  €reo.  3,  wluch  appears  from  the  preamble  to  have  been  passed  for  the 
purpose  of  extending  the  benefits  conferred  by  the  previous  Statute 
8  Geo.  2. 

Theeiger,  contrd,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — ^It  does  not  appear  to  me  to  be  necessary  to  say  mote 
than  that  the  case  of  Newton  v.  Cowie  was  decided  on  great  consideration, 
and  after  considerable  doubts  had  been  entertained  upon  the  subject ;  and 
that  we  think  that  the  determination  of  the  Court  in  that  case  was  perfectly 
correct. 

LrrTLEDALE,  J. — I  have  no  doubt  whatever  on  this  question.  The  words 
in  the  Statute  are  not  merely  directory,  but  descriptive  of  the  mode  in  which 
the  party  should  proceed ;  they  attach  as  a  condition  to  the  right  of  property 
vesting  in  him,  that  the  name  of  the  proprietor,  and  the  date  of  the  first 

(a)  By  a  Geo.  8,  e.  18.  •.  1,  Every  per-  of  the  first  publishing  thereof,  which  shall 
•on  who  shall  inyent  and  design,  eDgrave,  be  truly  engraved,  with  the  name  of  the  pro- 
etch,  or  work  in  mezzotinto  or  chiaro  oscuro,  prietor,  on  each  plate,  and  printed  on  every 
or  from  his  own  works  and  inventions  shall  soch  print  or  prints.  By  7  Geo.  8,  c.  88, 
cause  to  be  designed  and  engraved,  etched,  the  time  is  extended  to  twenty-eight  years, 
or  worked  in  mezzotinto  or  chiaro  oscuro,  Bj^  17  Geo.  3,  c.  57,  persons  who  pirate 
any  historical  or  other  print  or  prints,  shall  prints  are  liable  to  damages  and  dkmMe 
have  the  sole  right  and  liberty  of  printing  costs, 
and  reprinting  &»  same  for  the  term  of  (6)  4  Biog.  234. 
fourteen  years,  to  commence  from  the  day 
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publjysatioii  6f  the  print  sboukl  be  taruly  eograved  on  the  pkte.  Unless  be 
oomplies  with  the  requisitions  in  the  act|  it  does  not  appear  to  me  he  is 
entitled  to  compensation.  If  so,  there  is  saflficient  disclosed  on  the  plea  in 
ibis  case,  to  shew  that  the  plaintiff  has  no  right  of  action. 

PATTBsoity  J.-^NncUm  v.  Cmom  is  expressly  in  point ;  and  consistently 
with  that  decision,  the  judgment  mnst  be  for  the  defendant. 

CouuiiDOB,  J. — ^I  am  of  the  same  opiniion. 

Judgment  for  Defendant 

Thacker  V.  Wilson. 

ASSUMPSIT  on  the  Building  Act  (14  Geo.  3,  c.  78,  s.  41).    IhelaraUm,  1.  An 

that  en  old  party-wall  had  been  pulled  down  and  another  built  in  lieu  ^^^beUj^teT 
thereof  by  and  at  the  expense  of  the  plaintifl^  agreeably  to  the  directions  of  ^^^^^^ 
the  Act,  between  a  messuage  of  the  plaintiff,  and  a  certain  other  messuage  ranv^w^A 
adjoining  thereto;  that  the  defendant  was  at  the  time,  the  owner  of  and  entiUed  f^g^'^'^J^ 
to  the  improved  rent  of  the  said  messuage  so  adjoining;  and  that  he  had  made  and  ^mildiog 
use  of  the  party-wall,  by  means  of  which  he  became  liable  to  reimburse  and  ^[£^^]^^ 
pay  to  the  plaintiff  certain  sums  of  m<Miey  under  the  pro¥isions  of  the  Act;  thority  of  tlie 
and  being  so  liable^  promised  to  pay  them  to  the  plaintiff:  aTorring  notice  to  f^QtS^t, 
the  defendant    PUa:  that  long  before,  and  at  the  time  of  the  promise,  the  ^>  ""h^A  h!? 
defendant  had  been  and  was  administrator  of  Tkamat  Nnohtrty;  and  that  nooSier aiMit 
before,  and  at  the  time  of  the  pulling  down  the  said  party-wall,  and  of  ^^^^ 
building  the  said  new  party-wall,  and  continually  until  the  making  of  the  j,  TheexpenMt 
promise,  the  defendant  was  sueh  owner  of  and  entitled  to  the  improved  rent  ofvaUin^down 
of  the  said  messuage  om  administrator  as  aforesaid,  and  in  right  of  the  said  ^  pJTj-waU  m 
Thcimtu  Nnoberry  deceased,  under  and  by  virtue  of  an  indenture  of  ^^^Sf  HP^ 
demise,  dated  25th  Sfareh,  1816,  made  between  the  Rev.  T%oma9  Cookt  handiofUM 
of  the  one  part,  and  the  said  TTbmtftfA'MedMTy  of  the  other  part,  whereby  the  "^^*^"^ 
said  T%iOma9  Cook^  demised  to  the  said  T7wma$  Newberry  for  a  term  of  years  3  yrbim  an 
unexpired ;  and  also  under  and  by  virtue  of  an  indenture  of  underlease  from  adminiftntor  ' 
the  asid  Thomae  Newberry  to  Riehard  Ebeworih,  dated  21st  June^  1829,  ^i^^^ 
for  a  term  unexpired.    The  plea  then  set  out  a  judgment  of  Easier  TVrm,  pleaded  tUt  1m 
1 1  Geo.  4,  before  the  palling  down  the  party-wall  and  after  the  death  of  the  owner  in  lua 
said  Thomae  Newberry,  in  an  action  at  the  suit  of  Henry  Wilean  and  ^^j^j^^ 
Wiilimn  WiUtm  against  th^  defendant,  whereby  they  recovered  against  the  ri^t  ofbia  in- 
defendant,  as  administrator  as  aforesaid,  a  debt  of  2700/.,  and  also  4/.  5«.  for  ||^^^ang 
damages  and  costs,  to  be  levied  de  bonis  iesiatoris  in  the  hands  of  the  ont  an  unaatia. 
defendant,  to  be  administered  if  he  had  so  much,  and  if  not,  the  said  4/.  6s,  aeainitfimaelf 
to  be  levied  de  bonis  propriis.     The  plea  averred  that  th^  judgment  was  J^^^^^ 
obtained  for  a  just  debt  from  the  said  Thomas  Newberry  in  his  lifetime,  and  tbat  hahZ 
at  the  time  of  his  death,  and  still  remained  in  full  force  and  effect ;  and  that  (^^"^"^^ 
before,  and  at  the  time  of  the  said  pulling  down,  and  the  commencement  of  the  estate  but  a 
suit,  the  debt  was  due  to  the  said  Henry  Wilson  and  William  Wilson,  upon  ^^J^ae^^ 
and  by  virtue  of  the  said  judgment ;  the  plea  then  went  on  to  allege  full  admi-  ea^^  *>»• 

Hdd,  on  demurrer,  that  the  plea  was  no  answer  to  the  action. 
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Kii^i  ^meh.  iiistraiioii,  except  goods  and  chattels  of  10/.  Talue,  not  gufficient  to  satisfy 
the  judgment,  and  which  were  subject  and  liable  to  satisfy  the  same.  Repii- 
caiion :  that  the  said  improTed  rent  before  and  at  the  time  of  the  pulling 
down  of  the  party-wall,  was  and  from  thence  had  been,  and  still  was  a 
certain  annual  rent  of  210/.,  payable  by  virtue  of  the  said  demise  or  under- 
lease, for  and  during  the  term  thereby  granted ;  and  that  the  same  was  of 
such  a  sufficient  value  and  amount,  that  the  defendant,  before  the  com- 
mencement of  the  suit,  by  and  out  of,  and  with  the  same,  over  and  above 
and  besides  all  rent  and  moneys  due  and  payable  from  and  by  the  defendant 
under  or  by  virtue  of  the  said  indenture  in  the  plea  mentioned,  or  in  respect 
of,  or  in  relation  to  the  premises  by  that  indenture  demised,  could,  and  miglit^ 
and  ought  to  have  paid  and  satisfied  the  plaintiff  the  said  sums  of  money  in 
the  declaration  mentioned. — General  demurrer  Bud  Joinder. 

Cowling^  for  the  defendant. — The  questi(»i  in  this  case  arises  on  the  validity 
of  the  plea ;  and  depends  upon  the  construction  of  the  Building  Act  (a).  There 
are  two  points :  First,  that  the  defendant  being  an  administrator,  is  not  an 
owner  within  the  terms  of  the  act  of  parliament,  and  consequently  no  action  is 
maintainable  against  him ;  and  Secmidly,  if  he  is  liable,  he  is  only  liaUe  as 
administrator,  and  therefore  the  want  of  assets  as  stated  on  the  plea,  is  an 
answer  to  the  action.    The  owner  must  be  an  owner  in  his  own  right     A 
similar  rule  is  adopted  in  construing  all  acts  of  parliament  relative  to 
executors.    It  is  so  with  regard  to  their  liability  to  costs,  Taiier^ai  r. 
Groote{b),    The  principle  there  laid  down  has  been  followed  ever  since. 
If  it  be  contended  that  the  defendant  is  liable,  because  he  may  be  con- 
sidered as  an  assignee :  it  may  be  answered,  that  all  the  cases  in  which  an 
executor  has  been  held  Uable  as  an  assignee,  have  been  cases  where  he  has 
been  in  possession.    Here  the  defendant  was  not  in  possession ;  for  it  is 
expressly  stated,  that  there  is  an  underlease.     That  circumstance  distin- 
guishes this  case  from  Tremeere  v.  Moriecn  (c),  which  will  be  relied  on  by 
the  other  side.     There  the  administrator  was  in  possession  and  occupation  of 
the  premises,  and  the  relation  of  landlord  and  tenant  existed  between  the 
parties :  here  he  is  not  in  possession,  and  to  chaige  him  as  assignee^  would 
be  making  the  administrator  liable  in  that  character  in  transactions  with 
strangers.    If  the  Court,  however,  should  be  of  opinion,  that  he  is  an  owner 
within  the  Statute,  he  can  only  be  an  owner  in  the  character  of  admimstiutor* 
and  having  no  assets,  this  action  cannot  be  maintained.    Even  if  he  had 
assets,  as  this  action  is  only  assumpsit  for  a  simple  contract  debt,  he  would 
be  bound  to  pay  other  debts  of  a  higher  degree ;  and  as  the  plea  shews,  that 
there  are  no  assets  applicable  to  this  demand,  the  defendant  is  entitled 
to  judgment. 

HoUt  eontrd. — The  plea  is  defective,  because  it  does  not  shew,  that  the 
improved  rent  is  of  no  value ;  or,  of  insufficient  value ;  or,  even  of  any  value 

(a)  The  14  Geo.  8.  c.  78,  i.  41,  eoacU  who  shall  at  any  time  make  uae  of  soch 
that  '*  the  person  or  persons  at  whose  e\-  party-wall  or  party-arch,  a  part  of  the  ex- 
pense any  party -wall  or  party-arch  shall  be  pense  of  bailding  the  same,  ia  the  propor- 
built  agreeably  to  the  directions  of  the  Act,  tion  therein  after  mentioned.'* 
shall  be  reimbursed  by  the  owner  or  owners  (6)  2  Bos.  &  Pul.  259. 
who  shall  be  entitled  to  the  improved  rent  (c)  1  Biog.  N.  S.  89. 
of  the  adjoining  bniiding  or  ground,  and 
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at  all.  The  charge  upon  the  owner  under  the  Statute,  is  a  charge  apoh  the  Xb^Bmdk, 
land,  to  which  the  owner  of  the  improved  rent  is  liable,  and  therefore  it 
is  immaterial,  whether  there  are  general  assets  or  not ;  for  if  there  is  any 
improved  rent  whatever,  the  case  Ms  within  the  analogy  of  Rubery  v. 
SieveM  (d),  and  the  defendant  will  be  liable  to  the  extent  of  the  improved 
rent  On  another  ground,  this  case  may  be  likened  to  a  case  of  disburse- 
ments for  repairs,  in  which  view,  Tremeere  v.  Morison,  is  a  direct  authority. 
There  is  no  exemption  in  this  act  of  parliament  in  favour  of  personal  repre^ 
sentatives.  The  legislature  has  cast  the  burden  on  the  owner  of  the 
improved  rent,  by  allowing  .the  tenant  of  the  premises,  after  making  those 
payments,  to  deduct  them  from  the  rent 

Cowlingy  in  reply. — ^The  Statute  speaks  of  the  owner  alone,  and  makes 
him  and  no  other  person  liable.  The  improved  rent  must  go  in  a  course  of 
distribution. — [PatUson,  J. — If  the  tenant  in  possession  paid  the  money, 
which  he  may  do,  he  would  have  a  right  to  demand  it  again  from  the  imme- 
diate landlord,  and  so  on  from  one  to  another;  and  thus  it  would  come  at 
last  on  the  owner  of  the  improved  rent  Can  it  make  any  difference,  that 
he  pays  in  the  first  instance?  The  residue  My  will  be  assets.] — ^That 
involves  the  whole  question,  whether  this  is  a  lien  on  the  improved  rent 
or  not 

Lord  Drnman,  C.  J. — ^The  defendant  appears  to  me  to  be  the  person 
described  in  the  act  of  parliament ;  he  or  the  person  in  actual  occupation  of 
the  premises  must  pay.  The  defendant  is  clearly  the  owner  of  the  improved 
rent,  for  the  improved  rent  is  that  which  exists  after  all  l^al  deductions 
have  been  made  from  it 

LiTTLEDALB,  J. — ^It  seems  to  me,  that  the  plaintiff  is  entitled  to  recover. 
The  defendant  is  the.  owner  of  the  improved  rent,  though  he  says,  he  is  not 
to  be  considered  in  that  character.  He  says,  that  he  is  only  the  admi- 
nistrator;  but  he  does  not  in  fact  deny  that  he  is  the  owner  of  the  improved 
rent.  He  says,  that  he  is  only  the  owner  as  administrator :  that  is  the  same, 
for  the  purposes  of  this  action,  as  if  he  had  held  it  under  any  conveyance 
whatever.  Then  the  defendant  states  a  judgment  against  him  as  adminis- 
trator of  Newberry,  which  will  exhaust  the  assets.  I  doubt  much,  whether 
the  whole  of  the  improved  rent  be  assets.  It  appears  to  me  very  reasonable, 
that  the  charge  for  the  party-wall  should  be  a  lien  on  the  improved  rent. 
That  is  the  policy  of  the  Statute,  and  it  is  for  the  advantage  of  the  property 
itself.  Then  if  it  be  a  lien,  it  is  quite  clear  that  outstanding  judgments  could 
not  be  pleaded,  and  the  plaintiff  is  entitled  to  recover. 

Patteson,  J. — ^It  seems  to  me  quite  clear,  that  if  Newberry  himself  had 
been  alive,  he  would  have  been  the  owner  of  the  improved  rent ;  and  the 
question  is,  if  his  representative  is  the  owner  ?  I  think  that  he  is,  and  that 
piene  adminiitramt  is  not  an  answer  to  the  action.  The  mode  of  adminis- 
tering the  assets  seemed  to  me  to  raise  a  question  of  diflSculty  at  first,  but  I 
now  think  it  quite  clear,  that  if  the  actual  occupier  had  paid  the  rent,  he 

(d)  4  Bam.  &  Ad.  241. 
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MS^Bntk  wouU  haye  bad  the  authority  of  the  Statute  to  deduct  it.  So  that  the 
admintstrator  is  liable  only  for  what  he  receiyes  after  deductioD  of  the  money 
thus  paid.  It  oomes  to  the  same  thing  in  the  end.  He  is  only  ansverable 
for  the  residue,  mimms  what  b  paid  imder  the  authority  of  the  Statute.  If  ao 
the  plaintiff  18  oititled  to  recover. 

GoLBRipoB,  J.-*In  this  plea  the  defiandant  admita  Umself  to  be  the  owner 
of  the  improved  rent,  but  only  as  administrator;  and  he  alleges  that  he  has 
fully  admbistered.  The  act  of  parliament  makes  no  such  distinction  faetween 
him  and  others,  as  he  seeks  to  establish.  We  are  not  able  to  inquive  into 
nice  distinctions  in  the  characters  of  men  who  are  thus  intrusted  with 
property,  for  it  is  for  the  advantage  of  the  public,  that  there  should  be 
a  general  charge  of  this  kind.  There  is  no  special  proviso  in  the  act  of 
parliament  to  exempt  him,  and  if  so,  he  is  liable  as  the  owner  of  the  imprDYed 
rent. 

Judgment  fgr  the  Plaintiff 


PiflLPOTT  V.  KeLLEY. 

ljTo8i™<»ta  rpROVER  for  a  pipe  of  wine.— P/^a  1st.  General  issue;  2dly.  Statute  of 

teteofLimita-  Limitations.      ReplteaHon  to  the  last  plea,  that  the  cause  of  action 

Vv7h  wi"^^'  did  accrue  within  six  years  next  before  the  commencement  of  the  suit     At 

oonvenionmore  the  trial  before  Lord  Lyndkurtt,  C.  B.,  at  the  MaidMUme  Lent  assizes,  18S4» 

l^'uiet^  ^^  appeared  that  in  Au^fU9t,  1825,  WillMam  Croa$dale  purchased,  on  behalf  of 

tion  ^'ouffht,  the  plaintiflK  a  pipe  of  wine^  for  which  the  plaintiff  paid,  and  which  was  sent  by 

'  t  either  ^^s  directions,  and  for  his  convenience,  to  Gum$y  Croatdaie,  who  resided  at 


pro?e  an  M^nal  ^  house  of  his  mother-in-law,  the  defendant.     The  wine  was  deposited  in  a 

fact  or  gire  cellar  in  the  defendant's  house,  the  key  of  the  cellar  being  kept  by  Uie  de- 

V^S^^  fendant    In  Nov.  1826,  Gurney  Croatdale  became  a  bankrupt,  and  his 

alMolute  de-  assignees  having  claimed  the  wine,  the  plaintiff's  then  solicit<H«,  on  the  22d 

Su»2n>£etiliat  ^^^'  l^W,  wrote  a  letter  to  the  defendant  to  this  effect : — ^'  We  are  informed 

P«i^  by  Mr.  PkUpott  that  a  pipe  of  port  wine,  purchased  and  paid  for  by  him,  and 

^;J^^g°*°^  in  your  custody,  has  been  af^lied  for  under  the  pretence  that  it  belongs  to 

ceMuytoaAffd  the  assignees  of  Crooidale,  who  has  been  declared  a  bankrupt    We  there- 

^l^of  in  ^^'■^  ^  solicitors  for  Mr.  PkHpoti,  give  you  notice  not  to  part  with  the  i 

trmrer,  must  be  tp  any  One  but  such  person  as  shall  be  duly  authorised  to  receive  the 

unqui^fledf  ^J  Mr.  PMpM,  or  by  US  as  hiff  solicitors."    It  appeaxed  that  the  wine  was 

3.  A  «pe  of  bottled  off  in  Dee.  1826,  or  Jan,  1827,  but  by  whose  order  this  took  place 

to  Ae^JSSF  ^"^  "*^  proved.    Aflerwaxds,  but  at  what  period  it  was  not  stated,  some  of 

wu  dmosited  the  wine  was  consumed.     To  prove  a  conversion  to  maintain  the  action,  the 

ll^i^Jjll^jj^  plaintiff  relied  upon  a  demand  and  refusal  in  April,  1833,  and  the  actk>n  was 

was  iwctiei  at     commeooed  m  Ociaber  of  that  year.    To  maintain  the  plea  of  the  Statute  of 

a  time  dunng 

"  igneesoftheputytowhoinit 

by  whose  orders  the  wine  wss 

_, „ , likely  to  be  injured  from  not 

heing  bottled  >— iicU,  that  it  was  a  question  for  the  iur^r*  whether  the  act  of  botthng  operated  mm 
a  cODTersion :— jB«M  oIm.  that  it  was  a  question  for  the  jury  to  say,  under  all  the  circumstances, 
whether  the  drinking  of  a  part  of  the  wine,  taken  in  connexion  with  the  bottling,  amounted  to 
a  ooDTenion;  and.they  having  found  that  it  did  not,  the  Court  refused  to  disturb  the  Terdict 

A.  The  mere  taking  away  and  destroying  a  part  of  property  which  is  in  the  hands  of  a  bailee, 
who  may  deliver  up  toe  rest,  is  not  a  conreision  of  the  wholes  so  as  to  enable  the  party  entitled  to 
maintain  trorer  for  the  whole.    Fer  PaUe$om,  J.  and  Cdwidge,  J. 
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limitatioiis,  by  shewing  that  there  had  been  a  ocniTenion  more  than  six  jean  IGfigV 
before  the  actkm  was  cominenced,  the  defendant  relied,  first,  upon  the  bottling 
off  of  the  wine,  and  the  consumption  of  a  part  of  it,  as  an  actiud  converaioa  of 
the  whole;  and,  secondly,  upon  the  letter  of  the  22d  Dee,  1826,  and  also  on 
a  letter  dated '22d  Nov.  1827,  Ifltewise  written  by  the  plamtiff's  then  soiid- 
tors  to  the  defendant,  referring  to  a  previous  demand  in  the  March  preceding. 
The  letter  was  to  the  following  eflect : — "  Mr.  PkUpoU  has  instructed  us  to 
commence  the  necessary  proceedings  for  the  recovery  of  the  pipe  of  port  wine, 
which  for  his  convenience  was  placed  in  your  cellar,  and  was  demanded  so 
long  ago  as  the  12th  of  March  last.  Mr.  PkUpoU  has  no  wish  to  put  you  to 
unnecessary  inconv^ience  or  expense,  and  therefore  we  propose,  that  in  case 
you  deliver  up  the  same  within  a  week  from  the  preset  time,  we  sbaU  indem- 
nify you  against  proceedings  firom  any  other  person."  Under  the  direction  of 
the  learned  judge,  the  jury  found  Unt  there  was  a  conversion  in  1883 ;  and 
that  on  all  the  facts,  there  was  no  conversion  above  six  years  before  the  action 
brought ;  and  gave  a  verdict  for  the  plaintiff.  His  lordship  gave  leave  to  the 
defendant  to  move  to  enter  a  ncmsuit,  if  the  Court  should  be  of  opinion,  either 
that  the  bottling  and  consumption  of  the  wine  amounted  to  an  actual  conver- 
sersion,  or  that  the  letters  of  Dee,  1826,  and  Nov.  1827,  were  sufficient 
evidence  of  a  d^nand  and  refusal  in  Marehy  1827. 

,    PUUt  having  accordingly  obtained  a  rule  to  shew  cause, 

Spankie,  Serjt.,  and  Channell,  now  shewed  cause. — ^To  support  die  plea, 
the  defendant  must  shew  an  absolute  conversion  more  than  six  years  before 
the  commencement  of  the  action.  At  the  trial  he  proposed  to  do  that  in  two 
ways :  First,  By  proof  of  the  letters  of  the  plaintiff's  solicitors  as  evidence  of 
a  demand  and  refusal  in  1827 ;  and  Secondly,  By  shewing  an  actual  convert 
sion  in  Dec,  1826,  or  Jan.  1827,  by  the  bottling  off  of  the  wine.  Neither  of 
these  circmnstances,  nor  both  taken  together,  can  support  the  defence.  The 
letters  do  not  shew  what  is  essential,  an  absolute  demand  and  an  unqualified 
refusal;  for  the  letter  of  Dec,  1826,  is  a  mere  notice  that  the  wine  is  not  to 
be  delivered  on  the  claim  of  the  assignees.  It  contains  no  demand  whatever. 
On  that  letter  alone  there  would  be  no  conversion.  The  letter  of  the  22d 
Nov.  1827,  would  not  of  itself  be  sufficient  to  maintain  the  defendant's  plea, 
because  it  was  within  the  six  years;  and  though  it  must  be  admitted  that  it  is 
apparent  that  a  demand  of  some  sort  had  been  made  in  ihe  March  precede 
ing,  and  had  not  been  complied  with,  yet  there  is  nothing  to  shew  that  the 
refusal  was  unqualified,  or  that  it  was  more,  on  the  defendant's  part,  than  a 
hesitation  to  act  on  the  plaintiff's  demand,  m  order  to  protect  herself  against 
the  contending  claims  of  the  plaintiff  and  the  bankrupt's  assignees.  It  was 
not  such  an  assertion  of  property  on  the  part  of  the  defendant  as  to  amount 
to  an  adverse  ckim  by  her  of  property  in  the  wine.  As  to  the  other  part  of  the 
case :  to  make  a  conversion  by  the  exercise  of  an  act  of  ownership,  it  is  neces* 
sary  that  it  should  be  distinct,  imequivocal,  and  clear.  The  bottling  of  the 
wine  has  not  that  character.  It  might  be  a  very  proper  act  to  prevent  injury 
to  the  wine.  Nor  is  the  consumption  a  sufficient  conversion ;  for  there  is  no 
evidence  that  it  took  place  beyond  the  period  of  six  years.  There  is  besides 
another  answer,  namely,  that  the  plaintiff  is  not  bound  by  the  one  act  or  the 
other,  for  he  had  no  n<4ice  of  the  fact,  and  want  of  notice  may  be  considered 
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as  a  species  of  fraud :  in  that  case,  Bree  y.  HtMech  (a);  Broun  v.  Hvt^ 
ard  (6) ;  and  Grander  y.  George  (c),  are  in  pdnty  to  establish  that  the  Sta- 
tute did  not  run. 

Thenger  and  Haii^  in  support  of  the  rule. — ^The  letter  of  Nov,  1827. 
shews  on  the  face  of  it,  by  reference  to  the  letter  in  Mareh^  that  there  hd 
been  a  demand  and  refosal  at  that  time. — [Lord  Dmnum^  C.  J. — ^Was  thm 
any  evidence  that  that  letter  had  been  destroyed  or  was  lost  ?] — ^There  va$ 
not ;  but,  from  the  allusion  to  taking  "  the  necessary  proceedings  to  recover" 
the  wine,  there  must  haye  been  a  previous  absolute  refusal. — [Pattetm,  I 
»*The  letter  oflfers  an  indemnity,  which  makes  it  quite  clear  the  refusal  ns 
not  unqualified.  The  first  letter  also  shews  that  the  assignees  had  a  chk 
Why  are  we  to  presume  that  in  the  intermediate  time  an  unqualified  r^ 
fusal  had  been  giyen  ?  No  jury  whatever  would  have  done  so.] — ^Witboot 
abandoning  that  point,  it  may  be  contended  that  no  actual  refusal  was  nerer 
aary.  Topham  v.  Braddick  (d),  and  Watkint  y.  WotdUy  {e\  shew  thai 
where  there  is  a  demand,  a  refusal  may  sometimes  be  inferred  from  circum- 
stances. The  bottling  of  the  wine  was  a  clear  act  of  conversion.  A  mere 
depositary  for  safe  custody,  as  the  defendant  was  in  this  case,  had  no  rigbi 
so  to  act  And  the  consumption  of  part  of  the  wine  goes  strongly  to  nega- 
tive the  supposition  that  the  bottling  was  for  the  benefit  of  the  wine. — [P^i- 
ieion,  J. — ^The  defendant  must  make  out  a  complete  conversion ;  for  if  there 
is  any  doubt,  he  is  out  of  Court;  the  bottling  might  have  been  by  arrsngeroeot 
between  the  parties.] — Certainly ;  but  in  Richardson  v.  Atkinson  (/),  it  was 
held,  that  the  drawing  out  part  of  a  vessel  and  filling  it  up  with  water,  was  a 
conversion  of  all  the  liquor.  If  there  was  a  conversion  in  fact,  no  ignoraoce 
will  prevent  the  Statute  from  attaching.^Lord  Denman,  C.  J. — That  need 
not  now  be  considered  :  there  is  a  previous  point,  namely,  whether  there  vas 
a  conversion  at  all.  It  is  your  duty  to  shew  that  there  was  one.]— The 
bottlingK>fl*and  the  drinking  are  acts  of  ownership  sufficient  to  constitute  a 
complete  conversion.  The  drinking  of  the  wine  rendered  it  impossible  f« 
the  defendant  to  comply  with  the  demand  made  by  the  plaintifi)  and  amounted 
to  a  conversion ;  for  it  is  the  duty  of  a  depositary  of  goods  to  deliver  up  tlK 
identical  thing  confided  to  his  CBjre,^-^Coleridg€,  J. — ^In  the  case  of  Svxnf^^ 
v.  Stephens  (jgi),  where  a  man  had  sold  a  ship,  and  remained  abroad  kt 
twenty  years,  and  then  returned  to  this  country,  it  was  held  that  the  owner 
of  the  ship  might  maintain  trover,  as  the  law  would  intend  that  the  ship  had 
returned  into  his  possession.] — ^There  was  a  conversion  of  at  least  a  part  a 
the  wine.  If  a  man  be  a  wrong  doer  as  to  part,  the  conversion  is  coinpl<^ 
as  to  all,  and  the  Statute  runs  from  the  act  done  with  respect  to  the  jeti. 
Ckndon  v.  Dmneford  (A). 

Lord  Denman,  C.  J. — This  was  a  motion  to  enter  a  nonsuit  in  pursuance 
of  leave  given  at  the  trial.  The  question  was,  whether  the  defendant  had 
made  out  a  conversion  above  six  years  before  action  brought.    I  think  ^ 

(a)  2  Dongl.  654.  (e)  Gow.  69.  S.  C.  not  S.  P. :  2  Mo<»«. 

(6)  8  Brod.  &  Bing.  78.  719. 

(c)  5  Ban.  &  Cres.  149.  (/)  1  Strange,  576. 

id)  1  Taunt  578.  (7)  Cro.  Car.  845,  SSS. 

(A)  5Carr&Payne.  18. 


EASTER  TERM,  1835.  137 

she  totally  failed  in  giving  such  proof.  Certainly  some  evidence  was  given  Kii^  Bemck 
of  a  conversion,  on  which  the  plaintiif  might  have  acted  at  an  earlier  period ; 
but  whether  the  jury  would  have  thought  that  evidence  satisfactory  or  not  I 
will  not  speculate  upon»  further  than  to  say,  that  it  certainly  would  not  have 
been  satisfactory  to  me.  There  were  two  parties  who  claimed  this  wine. 
One  of  the  supposed  acts  of  conversion  is,  that  a  letter  was  written  by  the 
plaintiff's  solicitors  in  Nov.  1827,  stating  that  proceedings  would  be  com- 
menced for  the  recovery  of  it,  as  the  defendant  had  not  complied  with  a 
letter  of  the  March  preceding.  We  have  no  evidence  of  what  that  letter 
was;  nor  what  was  the  answer  to  it;  nor  of  the  time  when  that  answer  was 
sent.  The  answer  might  have  been  sent  on  the  day  next  before  the  day  on 
which  the  letter  in  Nov§mb$r  was  written,  which  would  have  been  within  the  six 
years :  so  that  there  might  have  been  no  complete  demand  and  refusal  beyond 
that  period.  As  to  the  earlier  proceedings,  the  defendant  considered  herself 
as  placed  between  two  adverse  claimants;  and  she  did  not  do  any  act 
denying  the  plaintiff's  right  altogether.  Then,  with  respect  to  the  bottling  and 
the  drinking  of  the  wine,  they  were  &cts  for  the  jury ;  and  the  jury  do  not 
seem  to  have  thought  that  they  amounted  to  a  conversion.  I  think  that  they 
were  quite  right.  The  only  regret  that  I  have  upcm  the  subject  is,  that 
leave  should  have  been  given  to  move  the  Court  upon  a  matter  altogether  for 
the  consideration  of  the  jury.  I  see  no  ground  to  doubt  that  the  learned 
judge  left  the  case  properly  to  the  jury,  and  that  they  came  to  a  proper  con- 
clusion upcm  it. 

LiTTLBDALX,  J. — ^There  was  no  satisfactory  evidence  in  this  case  of  a 
conversicm  above  six  years  before  the  action  was  commenced.  When  the  wine 
was  in  the  defendant's  cellar,  it  was  claimed  by  the  assignees  of  Gurney  Croas* 
dale;  but  that  claim  was  not  complied  with,  for  the  defendant,  who  knew  not 
who  had  the  legal  property  in  the  wine,  declined  to  give  it  up.  That  was  not 
a  conversion  as  against  the  plaintiff.  Whilst  the  wine  was  in  the  cellar  it 
was  bottled  off;  but  by  whom  or  by  whose  direction  that  was  done  there  is 
not  a  particle  of  evidence  to  shew.  There  was  some  evidence  that  the  wine 
was  deteriorated  by  not  being  bottled.  It  was  more  likely  that  it  was  by  the 
plaintiff's  direction  that  the  wine  was  bottled,  than  that  the  defendant  did  it 
of  her  own  accord.  Then  as  to  the  consumption,  when  that  took  place  does 
not  appear ;  and  it  is  not  shewn  that  the  defendant  at  any  time  exerpsed  any 
act  of  dominion  over  the  wine.  At  all  events  it  was  a  question  for  the  jury. 
Then  as  to  the  demand  and  refusal.  There  was  a  refusal  to  deliver  the  wine 
in  1826  to  the  assignees ;  that  shews  the  defendant  did  not  consider  they  had 
any  claim  upon  the  wine ;  but  there  is  nothing  to  shew  that  she  refused  them 
as  if  the  wine  was  her  own  pn^rty.  There  was  nothing  like  a  reftisal  in 
this  case  before  1833,  so  as  to  prevent  the  plaintiff  from  recovering. 

Pattbson,  J. — I  am  also  of  opink>n  that  this  rule  ought  to  be  discharged. 
The  plaintiff  made  out  a  primd  facie  case,  by  proving  his  right  of  property, 
and  a  conversion,  by  the  demand  in  1833.  There  was  a  plea  of  the  Statute 
of  limitations;  that  would  not  have  any  effect  on  the  conversion  proved  in 
the  prima  facie  case  of  the  plaintiff.  In  order  to  make  it  apply,  it  was 
necessary  for  the  defendant  to  shew  that  there  was  a  prior  conversion ;  and 
that  it  had  taken  place  more  than  six  years  before  the  commencement  of  the 
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aetkm.     The  case  in  Crok^t  Reports,  meotionecl  by  my  brother  Coieridgt. 
was  decided  by  three  of  the  judges  against  one.    I  am  not  prepared  to  say 
that  if  a  similar  case  now  occurred,!  should  be  disposed  to  hold  that  as  good 
law  to  the  iull  extent  there  stated,  but  it  certainly  has  not  been  oTemiJed 
The  defendant  in  this  case  tried  to  prove  the  conversion  in  two  ways :  first, 
by  shewing  a  demand  and  refusal  of  the  property  now  sought  to  be  recovered 
more  than  six  years  before  the  action  commenced.    As  to  that  she  laOed 
altogether.    A  letter  ot  Dee.  1826,  was  put  in,  and  it  seems  to  me  impossible 
to  put  any  other  construction  on  it  than  that  which  was  put  upon  it  by  thos4? 
whose  duty  it  was  to  decide  on  it,  namely,  the  jury;  and  we  must  deal  with 
it  as  they  have  done.    It  appears,  by  a  reference  in  the  letter  of  Nq0.  1827. 
that  there  was  a  letter  in  Mareh^  1827,  by  the  plaintiff's  solicitors  ;  and  it 
is  contended  that  there  was  then  anoUier  demand  and  refusal,  and  conse- 
quently that  a  conversion  then  took  place.     But  that  was  the  time  at  wbich 
there  was  a  claim  by  the  assignees,  and  a  refusal  to  them.    There  was  a 
demand  by  the  assignees,  and  a  refusal  to  deliver  up  the  wine  to  them.     The 
defendant  chose  to  retain  the  wine  till  the  right  of  the  parties  was  established. 
It  does  not  appear  what  was  the  nature  of  the  alleged  demand  in  March.    In 
Nm>.  of  that  year  the  plaintiff's  solicitors  wrote  a  letter  to  the  defendant, 
Miyingy  that  they  were  instructed  to  take  the  necessary  proceedings  for  the 
recovery  of  the  wine ;  and  they  added  in  that  letter,  ''  if  you  will  driver  up 
the  wine  within  a  week  we  will  give  you  an  indemnity  against  any  other  per- 
son."   That  shews  that  even  at  that  time  the  solicitors  thought  some  other 
person  might  perhaps  make  a  claim  on  the  wine,  and  that  the  assignees  had 
not  then  given  up  their  claim.    If  that  was  so,  there  could  have  been  oo 
positive  refusal,  and,  consequently,  no  conversion  by  demand  and  refusal. 
I  do  not  say  that  there  was  not  then  a  demand  and  refusal,  but  the  evid«ice 
does  not  satisfy  me  that  there  was  an  absolute  conversion  at  that  time ;  rather 
the  contrary.    But  it  is  said  that  there  had  been  an  actual  conversion  at  a 
ptevious  period,  namely,  by  the  bottling  of  the  wine  in  lUe,  1826,  or  in  /m. 
1827 ;  and  that  there  was  on  the  part  of  the  defendant  a  dealing  with  the 
wine  as  her  own.    If  that  had  been  so,  it  must  have  been  shewn  in  evidence. 
I  an  not  prepared  to  say  that  it  might  not  have  been  an  actual  conversion. 
I  should  say  it  might;  but,  according  to  the  facts  in  this  case,  I  think  that  it 
was  no  such  thing.    Looking  to  the  dates,  it  was  an  act  done  at  a  time 
when  both  the  plaintiff  and  the  assignees  were  making  claims  of  property  in 
the  wine.    It  was  therefore  a  bottling  of  wine  demanded  by  two  different 
parties ;  and  it  therefore  appears  rather  an  act  for  the  preservation  of  the  wine, 
than  the  assertion  of  a  right  of  ownership  on  the  part  of  the  defendant.     I 
cannot  possibly  say  that  the  mere  bottling  was  a  conversion.     Then  it  is 
said  that  there  was  another  and  an  actual  conversion,  namely,  the  drinking  of 
the  wine.    There  is,  however,  no  date  given  to  that  act :  we  do  not  know 
when  it  took  place.     Then  why  should  we  presume  that  it  took  place  more 
than  six  years  ago.    But  suppose  that  it  did  take  place  more  than  six  years 
ago,  I  must  say  that  I  think,  as  now  advised,  that  the  mere  taking  away  and 
destroying  apart  of  the  property  which  is  in  the  hands  of  the  bailee,  who  may 
deliver  up  the  rest,  is  not  sudi  an  act  of  conversion  as  would  give  the  party 
entitled  to  the  whole,  an  action  in  respect  of  the  whole.     In  Richardson  v. 
AihingoHf  there  was  not  a  mere  taking  of  a  part  of  the  liquor,  but  a  con- 
vision  of  the  whole,  by  filling  up  the  cask  with  water.    That  case  may  he 
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perfectly  good  in  law,  but  it  does  not  apply  to  the  present.    I  have  no  heti-    jRi^f  Bmtek, 

tation  in  saying,  that  if  a  person  converts  a  part,  and  on  a  demand  of  the  rest 

he  is  willing  to  deliver  it  up,  the  owner  cannot  maintain  trover  for  the 

whole.    There  is  no  decision  yet,  that  I  am  aware  of,  to  that  eflect     What 

would  be  the  consequence  if  such  an  action  could  be  maintained?    Why, 

that  if  a  person,  by  accident  or  otherwise,  destroyed  a  small  part,  he  would 

refuse  to  deliver  up  the  rest,  on  the  ground  that  he  would  still  be  liable  for 

the  whole,  on  account  of  the  destruction  of  a  part.     I  am  therefore  of 

opinion,  that  the  consumption  here  stated,  was  not  a  conversion  of  the  whole. 

Clendon  y.  Dinneford,  has  been  cited,  in  which  I  held,  at  Ntn  Priut^  that 

trover  might  be  maintained  for  certain  letters  and  papers  where  a  portion  of 

them  had  been  delivered  up ;  but  in  that  case  there  was  a  positive  demand 

and  refusal  of  the  letters  and  papers,  in  respect  of  which  the  action  was 

brought.    The  defendant,  after  the  demand  and  refusal,  promised  to  deliver 

them  up  to  a  third  person ;  that  third  person  agreed  to  accept  that  portion  in 

the  hope  of  persuading  the  defendant  ailerwards  to  deliver  up  the  rest.    The 

question  was,  whether  there  was  in  that  case  a  conversbn.    If  he  refused  to 

deliver  up  part  when  the  whole  was  in  his  possession,  I  cannot  say  that  it 

was  not  a  conversion  of  the  whole,  but  that  woidd  not  have  been  so  if  the 

part  not  delivered  up  had  been  previously  destroyed. 

CoLBRlDGS,  J. — I  am  of  the  same  opinion  with  the  rest  of  the  Court  l^e 
nature  of  the  question,  if  propeily  looked  at,  disposes  of  the  casa  The 
plaintiiT  proved  what  satisfied  the  jury.  The  defendant  then  undertook  to 
shew  that  there  had  been  a  conversion  of  this  property.  The  question  is  not 
whether  the  jury  were  warranted  in  the  condusion  to  whkh  they  cane,  but 
whether  these  facts  were  of  such  a  nature,  and  the  &cts  so  clear,  tiwt  the 
judge  was  bound  to  tell  the  juiy  that  they  could  only  come  to  one  result,  or 
that  if  they  came  to  any  other  it  would  be  wrong.  Let  us  see  whether  the 
facts  were  such  as  to  justify  such  a  direction  on  the  part  of  the  leamed 
judge.  The  first  alleged  act  of  conversion  is  the  bottling  of  the  wine.  I 
admit  that,  looking  at  this  particular  circumstance,  as  scmie  of  the  wine  was 
a(lerw8irds  drunk,  if  there  had  been  a  knowledge  of  tins  circumstance,  it 
might  have  amounted  to  a  conversion  of  the  whole  propwty.  But  the 
character  of  the  transaction  must  be  determined  by  all  the  cirtnimstances  of 
the  case.  Some  of  them  shew  that  it  was  possible  that  it  was  for  the  advan- 
tage of  the  wine  that  it  should  be  bottled.  The  drinking  afterwards  may 
have  been  the  result  of  a  previous  intention  when  the  wine  was  bottled ;  or 
it  may  have  been  the  result  of  a  subsequent  determination.  That  was 
therefore  a  question  for  the  jury.  I  agree  with  my  brother  FaXtetOH,  that 
the  drinking  of  part  of  "the  wine,  the  rest  being  in  Ihe  cellar,  would  not  bea 
eonversion  of  the  whole.  It  therefore  dearly  comes  to  this,  that  the  party 
who  had  drunk  the  wine,  is  now,  as  it  is  contended,  entitled  to  say,  ''<Gli, 
the  drinking  of  that  port  is  a  conversion  of  'tiie  Whdk; ; "  and  thus  make  'his 
own  wrongful  act  in  this  case  the  means  of  defeating  Ihe  pkintiflf^s  rightful 
claim.  But  this  could  only  be  treated  as  a  oonversion  if  we  knew  the  time 
at  which  the  wine  was  drunk.  But  we  do  not  know  that  time,  so  that  even 
if  the  drinking  of  a  part,  could  be  held  to  be  a  oonversion  of  the  whole^  we 
cannot  say  that  it  took  place  at  such  a  period  as  to  bring  the  case  within  the 
operation  of  the  Statute  of  Limitations.    Then  we  come  at  la((t  to  the  demand 
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^11^  Bndb.  in  Nov*  1827,  which  is  said  to  be  evidence  of  a  conTersion'  at  a  prior  penc4 
because  the  letter  refers  to  the  demand  in  March  ;  but  the  letter  of  3furch  )m 
been  lost,  and  till  we  know  all  the  facts,  and  in  what  state  the  parties  were  a;9 
the  time,  it  is  impdsajble  to  say  that  there  was  an  absolute  demand  and  refusal 
Then,  again,  the  jury  have  had  the  case  fully  before  them;  the  question  ^ras  iur 
their  consideration;  and  we  have  now  to  determine  whether  enou^  is  she«& 
to  us  to  say  that  they  were  wrong.  I  cannot  say  that  there  is.  I  thioL 
therefore,  that  the  verdict  ought  not  to  be  disturbed. 

Rule  discharged. 


Doe  dem.  Wbatherhead  v.  Curwood. 

Whore,  daring  "O  JECTMEMT  upon  a  clause  of  re-entry  in  a  lease,  if  the  tenant  shoolu 

A  leue'conuiiw  assign  or  underlet  the  premises  without  the  consent  in  writing  of  tl^ 

ing  A  pnmso  lessor.    At  the  trial  at  Maidtione,  at  the  last  assizes,  it  appeared  Un: 

cMeofauign-  the  lessees  under  the  lease,  were  two  persons  of  the  name  of  Lewis  and 

KSig'niA^  Culverkaun  ;  and  that  in  November,  1834,  the  defendant  was  in  possession  t.f 

licence  in  writ*  the  premises  ;  and  the  defence  was,  that  he  was  in  possession,  if  not  with  the 

wSoiud  pur!'  consent,  at  least  with  the  knowledge  of  the  lessor  of  the  plaintiff.     A  persoa 

chMedthere-  named  Powell  was  called,  who  proved  a  conversation  with  the  lessor  of  t!ie 

munder  of  the        .  ,     ,-,   .^.it  i  i  %      t  t»     % 

interest  in  it,  plaintiff,  m  which  he  agreed  to  grant  a  new  lease  to  the  defendant,  to  take 

mnf  an^  effect  on  the  expiration  of  the  existing  lease,  which  was  to  be  cancelled,  the 

feaie  to  the  de-  lessor  of  (the  plaintiff  having  purchased  the  remainder  of  the  interest  in  ii. 

SSt^n  Ae*  ^^  ^™^  ^®  name  of  Brigge  had  been  mentioned,  but  the  lessor  of  the 

expiration  of  plaintiff  afterwards  consented  to  insert  the  name  of  the  defendant  instead  of 

HfU,  thanthcT  Brigg9.    On  this  evidence  a  verdict  was  found  far  the  defendant. 

leuor  could  not 

ment  against  Spankie,  Serjt.,  now  moved  for  a  new  trial. — This  was  a  proviso  that  the 

onTthe^fs^of  ^^^^^  should  not  assign  or  underlet  the  premises  without  the  conseDt 
his  possession,  in  writing  of  the  lessor ;  and  as  there  was  no  such  consent  here,  the  defeoof 
oenoe  in  uniting  ^^  ^P  ^''^^  ^^  answer  to  the  action.  Even  if  the  evidence  of  the  conversatitm 
had  been  grant-  was  admissible,  that  conversation  only  related  to  a  prospective  lease  ;  and  ai 
a  wairer  of  the  ^^^  ^ime  of  the  conversation,  the  lessor  had  no  right  to  grant  a  lease,  for  the 
httdl^kra^laoL  *®**®  ^  Lewie  and  Culverhouee  was  still  in  force ;  and,  therefore,  a  paid 
or  else  there  promise  to  let  amounted  to  nothing.  The  conversation  could  not  disp^ise  with 
tuxeat  I?^ftv  ^^  condition  as  to  the  consent  in  writing.  There  is  nothing  here  equivalent 
the  defendant  to  a  licence.  Wherever  a  licence  in  writing  is  required,  a  parol  licence  w3I 
tib™icw!i  '^^  ^  sufficient — [Patieeonf  J. — ^In  an  action  of  covenant,  for  the  breach  c<f 
fioa»ent.  contract,  it  would  not  be  an  answer,  that  there  was  a  licence  by  parol ;  but 

it  does  not  follow,  that  upon  a  clause  of  re-entry,  for  a  forfeiture  of  the 
estate,  a  parol  licence  might  not  be  sufficient.  There  is  a  material  distinc- 
tion between  covenant  and  ejectment.] — 'So  breach  of  the  covenant  was 
spoken  of  at  the  time  of  this  conversation :  nor  was  the  alleged  licence  given 
in  respect  of  any  breach  of  the  condition. — [Coleridge,  J. — Suppose  the 
defendant  was  in  posses^bn,  and  the  landlord  accepted  rent  from  bira,  what 
would  be  the  consequence?] — ^That  might  be  a  waiver. — [Patteeon,  J. — Yet 
that  would  not  be  an  answer  in  an  action  of  covenant.] — ^But  it  would  be  a 
'  waiver  of  the  forfeiture.  The  right  of  the  landlord  on  this  lease  cannot  be 
cut  down  by  parol  evidence  of  this  sort.    Such  evidence,  in  fact,  is  not 
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DcMtdmn. 
Wbathbb- 


CoLBRiDGS,  J. — ^I  am  of  the  same  opinion. 

(a)  8  Madd.  218. 


Rule  refused. 


V. 

CumwooD. 


It  resolves  itself  into  this  quasfion  of  law,  wholher,  umler  the  Xmg»^^B«*ek, 
qiroumstaacea  of  the  existing  lease  to  Lewis  mi  Cuherksuie,  thepartiea' 
could  be  siifiposed  to  be  atipulating  for  any  present  right  of  possession.  If 
not,. the  defendant's  possessbn  cannot  be  justified.  In  RMartUdn  t. 
fi9aHM(a)y  it  b  distinctly  laid  down,  that  a  parol  licence  in  a  case  of  this 
kind  is  not  sufficient  in  equity  any  more  than  at  law. 

Lord  Dbnman,  C.  J. — I  consider  that  the  defendant  did  not  come  in  under 
the  lessees,  but  under  the  lessor,  who  on  his  part  undertook  to  grant  the 
defendant  a  new  lease  at  the  ezpimtion  of  the  one  then  in  esustence.  I  think 
the  case  is  quite  clear.  The  lessor  of  the  plaintiff  cannot  treat  as  a  tres- 
passer, a  man  who  comes  in  by  his  permission. 

LiTTLEDALB,  J. — The  lease  for  twenty-one  years  is  not  forfeited  if  the 
defendant  was  in  possession^-as  he  seems  to  have  been — ^with  the  consent  of 
the  landlord.  If  so,  I  do  not  know  how  the  landlord  can  treat  him  as 
a  trespasser.^ 

Pattb8(W,  J. — ^The  lessor  of  the  plaintiff  cannot  treat  the  defendant  as  a 
trespasser,  for  he  came  ,into  possessbn  in  consequence  of  the  conversation  in 
which  the  lessor  of  the  plaintiff  assumed  to  let  lum  have  a  lease.  As  that 
was  the  lessor  of  the  plaintiff's  own  act,  the  defendant  cannot  be  said  to  have 
come  in  under  the  lessees,  but  under  the  lessor  of  the  plaintiff  But  it 
is  also  clear  from  ihe  evidence,  that  Leme  and  Culverhoute  were  not 
in  actual  possession,  but  that  the  defendant  was  in  possession;  and  that  the 
lessor  of  the  plaintiff  knew  this,  and  knowing  it,  and  having  purchased  the 
remainder  of  the  interest  in  the  lease,  he  not  only  made  no  objection  to  the 
defendant  being  there,  but  agreed  to  grant  him  a  new  lease.  There  was, 
therefore,  a  waiver  of  the  forfeiture,  if  any  had  taken  place,  or  else  there  was 
no  forfeiture,  for  the  defendant  had  come  in  by  the  lessor's  consent. 


The  King  v.  The  Inhabitants  of  St.  Nicholas,  Leicester. 

^N  order  of  two  justices  of  LsieuUrehire  was  made  on  the  29th  1.  An  ordn  of 

November,  18a2,  for  the  removal  of  Henry  Beaunumt,  of  Barrouhuptmr  i^jl^e  to  an 
Soar,  in  the  county  of  LeieeeUr,  to  the  house  ^  Joekua  Burgeee,  licensed  *^^^™*.^^ 
for  the  reception  of  insane  perscms,  of  which  the  following  is  a  copy :—  uDdertlM96eo. 

4,  c.  40,  itiit«d 
"  County  of  Leieeeter,  "I        "  To  the  overseers  of  the  poor  of  the  parish  of  tjwt*^  ^^JST 
to  wit.  }  Binrow-npon'Soar,  in  the  county  of  Leicester.        imparj  into  ibm 

'<  V^eit»s,  Henry  Beaumoni,  of  Barrow^pon-Soar  aforesaid,  who  is  S^ 

ItftWietde- 
ment  of  the  uid  HI  B.  (the  lunatic),  we  hare  adjudged  thatf  hit  said  Mttlement  ii  in  the  parish 
of  Si.  N,  r-^Ueld,  that  it  was  sufficiently  in  accordance  with  the  form  in  the  schedule  to  that 
Statute ;  and  not  objectionahle  on  the  ground  that  it  contained  no  present  acyudication  upon 
the  place  of  settlement. 

2.  A  subsequent  order  under  the  same  Statute,  after  reciting  the  former  order  of  remoral, 
directed  the  orerseers  of  the  parish  where  the  settlement  was  to  pay  a  weekly,  sum  *'  for  the  main- 
tenance, medicine,  and  can  of  the  said  JL  B.  (the  lunatic)  during  so  long  time  as  the  said  H.  B. 
hath  been  and  shall  be  under  the  care  of  the  keeper  of  the  asyhim  .-"—Hell  that  it  was  bsd  as  to 
""'thai    •• 


VOL.  I. 


to  much  at  was  retroapectiTe  in  iu  operation ;  but  falid  for 
L 
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Km^sBemk,    deemed  to  be  insane,  and  who  liath  been  wandering  about  and  at  lai^  there, 

The  Kino     ^*  ^'*  ^y  ^^^^^  brought  before  us  and  esqrs, 

nm.  T  J'v.     .    ^^^  ^^  ^^  majesty's  justices  of  the  peace  in  and  for   the   aaid  county, 

of  pursuant  to  an  order . under  our  hands  and  seals  for  that  purpose:   And 

^wcMiKB."'   ^^^'^^P^  w®»  ^  M"d  justices,  having  called  to  our  assistance  , 

suigeon  and  apothecary,  of  Loughborough^  in  the  said  county,  and  i^ 
examination  had  of  him  the  said  Henry  Beaumonit  are  satisfied  that  he  is 
so  far  disordered  in  his  senses,  that  it  is  dangerous  for  him  to  be  permitted  to 
go  abroad :  And  having  made  inquiry  into  the  circumstances  and  place  of  last 
legal  settlement  of  him,  the  said  Henry  Beaumont,  we  have  adjudged  tkt 
his  said  settlement  is  in  the  parish  of  St,  Niehohu,  in  or  near  the  borough  of 
Leieeiter,  You  are  therefore  directed  to  cause  the  said  Henry  Beaummi 
to  be  conveyed  to  the  house  of  Joehua  Burgese,  of  Great  Wtgeton,  in  the 
said  county,  duly  licensed  for  the  reception  of  insane  persons.     Given,  &cP 

Pursuant  to  this  order,  Beaumont  was  shortly  afterwards  removed  to  Mr. 
Burgess's,  and  on  the  2d  of  November,  1833,  an  order  was  made  by  the  same 
justices,  of  which  the  following  is  a  copy : — 

"  G>unty  of  Leicester,  \      "  To  the  overseers  of  the  poor  of  St.  NieholMj  in 
to  wit.  y  the  borough  of  Leicester,  in  the  said  county. 

"  Whereas,  we  ,  esq.  and  ,  esq.,  two  of  his 

majesty's  justices  of  the  peace  for  the  county  of  Leicester,  did  make  an 
order,  under  our  hands  and  seals,  bearing  date  the  29th  day  of  NovembtTy 
1832,  to  the  overseers  of  the  poor  of  the  parish  of  Barrow-upon-Soar,  in  the 
said  county,  to  cause  Henry  Beaumont,  of  Barrow-upon-Soar  aforesaid, 
who  was  deemed  to  be  insane,  and  who  had  been  wandering  about  ana 
at  large  there,  to  be  conveyed  to  the  house  of  Joshua  Burgess,  of  Gnel 
Wigston,  in  the  said  county,  duly  licensed  for  the  reception  o(  idssw 
persons:  And  whereas,  it  appears  to  us  the  said  justices,  that  the  poA 
Henry  Beaumont  was,  pursuant  to  our  said  order,  forthwith  conveyed  to  the 
house  of  the  said  Joshua  Burgess,^  where  he  now  remains;  we,  thereforei 
the  said  justices,  do  hereby  order  and  direct,  that  you  the  overseers  of  the 
poor  of  the  parish  of  St.  Nicholas  aforesaid  (the  legal  settlement  of  the 
said  Henry  Beaumont,  being  adjudged  to  be  in  your  said  parish  of  St. 
Nicholas),  do  and  shall  pay  the  weekly  sum  of  eighteen  shillings  unto  the 
.  said  Joshua  Burgess,  for  the  maintenance,  medicine,  and  care  of  the  sa» 
Henry  Beaumont,  during  so  long  time  as  the  said  Henry  Beaumont  hath 
been  and  shall  be  under  the  care  of  the  said  Joshua  Burgess;  the  sua 
Joshua  Burgess  being  willing  to  accept  such  weekly  sum,  and  whicli 
appears  to  us,  the  said  justices,  to  be  a  reasonable  charge  in  that  behalf. 
Given,  &c." 

The  order  was  served  on  one  of  the  overseers  of  St.  Nicholas,  on  the  30th 
of  December,  1838,  previously  to  which  no  notice  had  been  given  lo  the  pansh 
of  ^S'^.  Nicholas,  of  the  existence  of  either  of  the  orders.  A  rule  having  been 
obtained  by  Archbold,  to  shew  cause  why  the  orders,  which  had  been 
removed  by  certiorari,  should  not  he  quashed  for  insufficiency, 

/.  Hildyard  now  shewed  cause. — The  objection  to  the  first  order  isi  tn» 
it  does  not  contain  any  adjudication  of  the  place  of  legal  settlement  ^^ 
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lunatic,  in  the  form  given  m  the  schedule  to  the  Statute;  and  to  the 
second  order,  that  it  is  retrospective  in  its  operation.  Rex  v.  Maulden  (a), 
will  be  relied  on  in  support  of  the  first  objection;  but  that  case  was  decided 
on  the  5  Geo,  4,  c.  71,  s.  3,  which  required  an  examination  into  the  legal 
settlement  of  the  lunatic ;  and,  if  satisfactory  evidence  could  be  obtained, 
directed  the  justices  to  adjudge  the  last  legal  settlement  of  the  lunatic  to  be 
in  such  parish  or  place  as  might  appear  to  them  to  be  the  place  of  such  legal 
settlement  The  order  in  the  present  instance  was  made  under  the  9  Geo,  4, 
c.  40,  s.  38  (6)f  which  does  not  contain  the  word  ''  adjudge;"  and  refers  to  a 


The  Kino 

V. 

ThalnhabiUiitt 
of 

St.NzCBOLAI» 
LSICKSTKB. 


(a)  8  Bam.  &  Cres.  78. 

{b}  The  S8th  section  enactSp  "  that  upon 
its  being  made  known  to  any  jnttice  of  the 
peace  of  anj  county,  that  a  poor  person 
charfeable  to  any  parish  or  place  within 
■ach  county  is  deemed  to  be  insane,  either 
by  notice  uom  the  overseer  of  sach  parish 
or  otherwise,  it  shall  be  lawful  for  the  said 
justice,  by  an  order  under  his  hand  and  seal, 
if  he  shall  so  think  fit,  to  require  the  orer- 
aeer  of  the  poor  of  the  said  parish  or  place, 
to  bring  the  said  insane  person  before  any 
two  justices  of  the  peace  of  the  said  county, 
at  such  time  and  place  as  shall  be  appointed 
by  the  said  order ;  and  the  said  justices  are 
thereb;^  required  to  call  to  their  assistance 
a  physician,  surgeon,  or  apothecaiy,  at  the 
charge  of  the  said  parish  or  place,  and  if 
upon  riew  and  exammation  of  the  said  poor 
person,  or  from  other  proof,  the  said  jus- 
tices shall  be  satisfied  that  such  poor  person 
is  insane,  the  said  justices  shall  make  in- 
quiry into  the  place  of  last  legal  settlement 
of  such  insane  person ;  and  it  shall  be  law- 
ful for  them,  if  they  shall  so  think  fit,  hj 
an  order  under  their  hands  and  seals,  di- 
rected to  the  said  oTerseer  of  the  poor, 
according  to  the  form  of  the  Schedule  (5), 
annexed  to  the  Act,  to  cause  the  said  poor 
person  to  be  conveyed  to  and  placed  in  the 
county  lunatic  asylum,  establbhed  under 
the  direction  of  that  or  any  ot^r  former 
Act,  for  the  county,  or  district  of  united 
<;oantiet,  for  which,  or  any  of  which  the^ 
shall  act;  and  if  no  such  countv  lunatic 
asylum  shall  have  been  establishecL  then  to 
some  public  hospital,  or  some  hoqse  duly 
licensed  for  the  reception  of  insane  persons ; 
and  it  shall  be  lawful  for  the  said  or  any 
other  two  justices  of  the  peace  of  the  said 
county,  from  time  to  time,  as  occasion  may 
require,  to  make  orders  on  the  overseers  of 
the  parish  or  place  wherein  such  last  legal 
settlement  shall  be  adjudged  to  be,  for  the 
payment  of  all  reasonable  charges  of  con- 
veying such  poor  person  to  such  county 
lunatic  asylum,  public  hospital,  or  licensed 
house ;  and  if  such  poor  person  shall  be 
conveyed  to  such  county  lunatic  asylum  or 
public  hospital,  for  the  payment  of  such 
weekly  sum  to  the  treasurer  of  such  countv 
lunatic  asylum,  or  proper  oflicer  of  such 
peblic  hospital  respectively,  as  shall  be 
from  time  to  time  fixed  upon  by  the  visitors 
of  such  county  lunatic  asylum,  or  as  may 
be  required  by  the  regulations  of  such  pub- 
lic hospital ;  or  if  such  poor  person  shall  be 


conveyed  to  such  licensed  house,  for  the 
payment  of  such  weekly  or  monthly  sum 
to  the  keeper  of  such  licensed  house,  for 
the  maintenance,  medicine,  clothing,  and 
care  of  such  poor  person,  as  such  keeper 
shall  be  willing  to  accept,  and  as  shall  ap- 
pear to  the  said  justices  to  be  a  reasonable 
charge  in  that  behalf." 

By  section  44,  it  is  enacted,  "  That  upon 
its  being  made  known  to  any  justice  of  the 
peace,  that  any  person  wandering  about  at 
lar^  within  his  jurisdiction,  is  deemed  to 
be  msane,  it  shall  be  lawful  for  such  justice, 
by  an  order  under  his  hand  and  seal,  if  he 
snail  so  think  fit,  to  require  the  constables 
or  churchwardens  and  overseers  of  the  poor 
of  the  parish  or  place  where  such  person  is 
found,  or  some  of  them,  to  bring  the  said 
person  before  any  two  justices  of  the  peace 
of  the  said  county,  at  such  time  and  place 
as  shall  be  appomted  by  the  said  order; 
and  the  said  justices  are  thereby  required  to 
call  to  their  assistance  a  physician,  surgeon, 
or  apothecary,  at  the  charge  of  the  said 
parish  or  pla^.  and  if  upon  examination  of 
such  person  deemed  to  be  insane,  or  from 
other  proof,  the  said  justices  shall  be  satis- 
fied that  such  person  is  so  far  disordered  in 
his  senses  that  it  is  dangerous  for  such  per- 
■on  to  be  permitted  to  go  abroad,  the  said 
justices  shall  make  inquiry  into  the  circum- 
stances and  place  of  last  legal  settlement  of 
such  insane  person ;  and  it  shall  be  lawful 
for  such  justices  to  proceed  in  such  case  in 
the  same  manner  as  had  thereinbefore  been 
directed  in  the  case  of  a  person  chargeable 
to  any  parish  within  the  jurisdiction  of  tha 
said  justices.'* 

The  form  is  as  follows : — 

"  Whereas  it  appears  to  us  ,  two 

of  his  majesty's  justices  of  the  peace  for  the 
county  of  ,  having  called  to  our 

assistance  a  physiciim,  or  surgeon, 

or  apothecary  [a$  the  case  may  be],  that 

chargeai>le  to  the  parish  of 
in  the  said  county,  is  lunatic,  insane,  or  a 
dangerous  idiot  (om  the  ease  may  be];  you 
are  hereby  directed  to  cause  the  said 
to  be  conveyed  to  the  county  lunatic  asylum 
established  at  or  to  the  house  of 

situate  at  in  the  county  of  the 

said  house  being  a  house  duly  licensed  for 
the  reception  of  insane  persons.  Given 
under  our  hands  and  seals  this  day 

of 

"  To  the  overseers  of  the  poor  of  tho 
parish  of  ." 


l2 
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Kh^tBmk    form  in  the  schedule^  wbich  oontains  no  mention  of  adjudication  utete^cr, 

j^l^'^0      Then  again,  as  to  the  objection  taken  to  the  second  order:  althoogfa  J2er  t. 

V.  .         Mauldtn  has  decided  that  a  retrospective  order  under  the  5  GSeo.  4,  is  bad; 

of  '         it  by  no  means  follows,  that  such  an  order  may  not  be  good  niider  the 

St.  Nicholas,   9  Geo,  4.     The  language  used  by  the  legislature  is  materially  difierent.    The 

former  Statute  contemplates  throughout,  that  the  proceedinga  are   to  be 

carried  into  eflect  forthwith  by  the  same  justices;  whilst  the  latter  gives 

an  express  jurisdiction  to  other  justices,  to  make  orders  from  time  to  time 

for  the  payment  of  expenses.    At  the  time  tho^fore  of  the  order  made, 

there  must  have  been  expenses  incurred;  and  the  order  must  necessarily,  to 

a  certain  extent,  at  least,  have  a  retrospective  eflect  At  all  events,  however, 

the  order  is  valid,  for  that  part  of  it  which  is  prospective  in  its  operation. 

Arehbold,  in  support  of  the  rule.-^Neither  of  the  orders  is  good.  The 
first  is  invalid,  because  it  is  not  according  to  the  form  given  in  the  schedule 
referred  to  in  the  Statute  tmder  which  it  is  made.  It  ought  either  strictly  lo 
have  pursued  that  foim,  K>r  if  it  varied  from  it,  it  ought  at  least  to  have 
contained  an  express  adjudication  of  the  place  of  settlement.  The  phrase 
*'  have  acljudged"  does  not  amount  to  that,  [being  merely  a  recital  of  a  lad 
which  had  taken  ptace.-^[Palle#on,  J.^In  lUx  v.  Mauiden^  the  words 
'*  having  adjudged,"  were  held  to  amount  to  a  present  adjudication.] — ^That 
was  under  the  particular  circumstances  of  that  case,  where  the  order  had  been 
treated  as  an  order  of  settlement  in  a  notice  of  appeal.  The  second  order  is 
clearly  bad,  on  the  groimd  of  its  being  retrospective.  Rex  v.  Mamlden,  is  a 
direct  authority  on  that  point 

Lord  Dknman,  C.  J.-*-From  the  terms  of  the  Statute,  and  from  the 
judgment  of  liord  TetUerden,  in  the  case  of  Rex  v.  Maulden^  it  Appears  to 
me  that  the  second  order,  so  far  as  it  is  retrospective  in  its  operation, 
cannot  be  supported.  The  power  given  is  merely  for  the  future  maintenance 
of  the  lunatic,  and  not  for  the  by-gone  time.  With  respect,  however^  to  the 
other  order,  I  do  not  see  any  valid  objection  to  it  It  proceeds  upon  the 
44th  section  of  the  Statute  9  Geo.  4,  c.  40.  The  order  is  to  be  made 
according  to  the  form  prescribed  in  the  schedule  6,  referred  to  in  section  38L 
According  to  the  latter  section,  there  axe  three  descriptions  of  persona  as 
whom  the  Statute  is  to  operate, — ^lunatics/— insane  per8ons,-*and  dangerous 
idiots.  The  44th  section  introduces  a  new  description  of  persons,  namely, 
such  as  are  so  far  disordered  in  their  senses,  that  it  is  dangerous  fx  sndi 
persons  to  be  permitted  to  go  abroad;  and  with  regard  to  them,  it  directs 
that  an  order  shall  be  made,  which  is  to  be  in  conformity  with  the  form 
pointed  out  in  schedule  5.  That  form  does  not  strictly  accord  with  the 
provisions  of  section  38,  which  does  not  mention  the  last  class  of  lunatic 
persons ;  but  as  section  44  requires  the  Statute  to  operate  on  a  new  descrip- 
tion of  persons,  the  form  of  the  schedule  follows  both  clauses,  and  has  the 
words  "as  the  case  may  be"  inserted  in  it  These  words  place  any  person 
coming  within  the  description  either  of  the  88th  or  44th  sections  und^  the 
operation  of  the  act  The  order,  therrfore,  as  it  appears  to  me,  has  been 
made  in  conformity  with  the  form  contained  in  that  schedule ;  and  as  far, 
therefore,  as  it  is  applicable  to  the  provisbns  of  this  act  of  parliament,  it 
seems  to  me  to  be  an  order  properly  made. 


LXZOSSTXE. 
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Lrtlbdals,  J.— I  am  of  the  same  opinion.    The  retrospectiye  part  of  the    magi  BettdL 
second  order  cannot  be  supported.    As  to  the  rest,  it  appears  that  the  party  *^  tImKikg 
brought  before  the  justices  was  of  the  description  mentioned  in  the  44th  v. 

clause;  for  the  justices  say  in  their  order,  "we  being  satisfied  that  it  is  ^IwItiUWtMiit 
dangerous  for  him  to  be  permitted  to  go  abroad."  The  order,  therefore,  StNionotAs, 
is  exactly  in  conformity  with  the  Statute,  which  does  not  mean  dangerous 
to  the  party  himself,  but  to  others.  However,  we  need  not  inquire  into  that, 
for  these  are  the  words  used  in  the  act  of  parliament  itself,  though  it  might 
be  said,  that  the  word  "him,"  in  the  order,  applied  to  the  last  antecedent, 
and  referred  to  the  person  who  was  said  to  be  disordered  in  his  senses. 
The  3Sth  section  directs  the  justices  to  inquire  into  the  alleged  insanity 
of  a  person  likely  to  be  chargeable;  and  the  44th  section  directs  the  same 
inquiry  to  be  made  into  the  case  of  a  person,  who,  though  not  chargeable; 
is  dangerous  to  be  abroad ;  and  authorizes  a  similar  order  as  in  the  former 
section.  It  appears  to  me,  that  the  justices  h^e  have  properly  gmie 
into  the  inquiry,  and  made  the  order  according  to  the  directions  of  the 
Statute. 

Patteson,  J.— I  am  also  of  opinion  that  this  rule  should  be  made  abso- 
lute to  quash  the  second  order,  so  £ir  as  it  is  retrospective,  and  that  it 
should  be  discharged  as  to  the  rest.  The  objection  taken  to  the  first  order 
is  answered  by  the  observation  of  liord  Tenterden  in  Rex  v.  Mauldeh,  that 
it  must  be  assiuned  that  no  prior  order  had  been  made;  and  further  I 
agree  with  him,  that  we  must  construe  the  words  "have  adjudged,"  as  "do 
adjudge."  The  l^slature  meant,  that  where  persons,  whom  it  might  be 
dangerous  to  permit  to  be  abroad,  were  wandering  about,  there  should  be  a 
pro^eding  in  the  same  manner  as  imder  the  38th  section  of  the  Statute ; 
and  that  the  form  of  warrant  in  the  schedule  should  be  adapted  as  circum- 
stances required.  Though  the  word  "insane"  is  not  that  which  is  used 
in  every  part  of  the  44th  section,  yet  the  legislature  has  given  a  sort  of 
definition  of  insanity,  which  would  have  justified  the  use  of  that  term.  The 
44th  section  directs,  that  if  any  pa-son  deemed  insane,  shall  be  wandering 
about,  the  justices  shall  inquire,  and  if  they  are  satisfied  that  "  such  person 
is  so  far  disordered  in  his  senses  that  it  is  dangerous  for  such  person  to 
be  permitted  to  go  abroad,"  they  are  to  make  inquiry  into  the  place  of  the 
settlement  of"  such  insane  person,"  and  to  proceed  as  directed  in  the  38th 
section.  The  two  descriptions  are,  therefore,  treated  in  this  section  as 
synonymous.  lam,  therefore,  of  opinion,  that  the  first  order  is  good.  With 
regard  to  that  part  of  the  second  order  which  is  retrospective.  Rex  v. 
Mttulden  is  a  direct  authority,  except  so  far  as  regards  the  use  of  the  word 
"  forthwith."  It  is  said,  that  if  the  order  is  to  be  for  repayment  of  any 
sum  whatever,  it  must  necessarily  be  retrospective;  but  the  answer  is,  that 
the  order  should  have  been  made  in  the  first  instance,  and  then  it  would 
have  been  within  the  jurisdiction  of  the  justices. 

GoLERiOGB,  J. — ^I  am  of  the  same  opinion  upon  both  points.  An  objection 
has  been  made  to  the  first  order,  that  it  does  not  follow  precisely  the  form 
given  in  the  act  of  parliament ;  and  to  the  second,  that  it  is  retrospective.  On 
looking  at  the  schedule  in  the  act,  I  do  not  see  that  it  is  necessary  diat  the  form 
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XS^  Beneh,  should  be  exactly  followed  in  its  very  terms.  The  44ih  section  says  tkl 
the  justices  "  shall  proceed  in  the  same  manner  as  has  h^netnbefore  bea 
directed  ;*'  and  then  refers  to  the  mode  of  proceeding  in  the  SSth  section:  9. 
that  by  the  act  itself  it  appears,  that  you  need  not  make  use  of  the  words  k 
that  particular  form  of  warrant,  but  may  adopt  such  words  as  circumstuKe! 
may  render  necessary,  adhering  only  as  much  as  possible  to  the  particuk 
form  of  the  warrant  set  forth  in  the  schedule.  The  44th  section  is  r^erableto 
such  persons  as  are  found  wandering  about,  but  who  are  not  chai^geaUe ;  here 
the  man  is  chargeable,  and  the  consequence  is,  that  you  cannot  expect  to  see 
used  in  the  warrant  a  form  that  is  contrary  to  the  &ct  The  fonn  in  tin 
schedule  speaks  of  lunatics,  insane  persons,  and  dangerous  idiots.  It  b 
possible,  that  persons  who  walk  abroad  may  be  insane,  but  this  clause 
contemplates  also  men  whom  it  is  dangerous  to  permit  to  walk  abroad  but 
who  are  not  insane.  As  to  the  first  order,  it  is  not  directed  to  the  ptrisk 
ofl^rs  of  the  parish  to  which  the  lunatic  is  to  be  removed,  but  to  the  officers 
of  the  parish  where  he  is  found ;  and  therefore  it  could  not  well  speak  of  the 
decision  of  the  magistrates  in  the  form  of  the  present  tense.  It  is  sufSdeBt 
under  such  circumstances,  that  it  should  say,  "  we  have  adjudged,"  vhkii 
must  be  taken  to  mean  ''we  do  adjudge.'*  With  respect  to  the  seoood 
order,  I  agree,  that  it  is  bad  for  so  much  as  is  retrospective. 


Rule  absolute,  for  quashing  that  part  of  the  second  order  whkh  is  retn>- 
spective,  and  discharged  as  to  the  rest. 


Anonymous. 


In  a  caM  tried 
before  the  slie* 
riff,  the  Court 
reftiied  to  allow 
a  motion  for  a 
new  trial  after 
the  fourth  day 
of  the  term, 
thouj^hthe 
iheriffs  notes 
had  not  been 
received  until 
the  fifth  day, 
when  the  mo- 
tion waamade. 


R. 


V,  RICHARDS  moved  for  a  new  trial  in  a  case  tried  before  tbe 
sheridT.    He  had  not  received  the  notes  of  the  sherifl^  nor  any  iostnl^ 
tions  to  move  until  this  day  (the  fifth  day  of  the  term). 


Per  Curiam, — ^We  cannot  depart  from  the  invariable  rule  in  these  cases. 
We  must  be  strict  in  enforcing  regularity.  An  application  for  time  to  mow 
might  have  been  made  within  the  four  first  days  of  the  term. 

Rule  refused  (4 


(a)  In  Morrii  v.  Handey,  Gumey,  upon 
an  allidaTit  stating  that  the  notes  had  been 
applied  for  but  were  not  obtained,  moved  on 


the  fourth  dav,  for  time  to  make  the  motun 
for  a  new  trial,  and  leave  was  girento  ao^ 
on  the  morrow. 


Anonymous. 


Where  the  no-  117    /.  ALEXANDER  moved  that  a  person  might  be  admitted  as  an 

SS^M^S^  *     attorney  on  the  last  day  of  next  TWmly  Term.    The  notice  tod 

attorney  waa  been  put  up  with  a  view  to  his  admission  in  the  present  term ;  but  by  nus- 

^ew  tTadmia-  ^^>  ^  naooe  of  the  person  with  whom  he  resided  had  been  inserted  in  ^ 

won  in  Eaater  notice,  instead  of  that  of  the  attorney  to  whom  he  was  articled.  There  was  an 

lerm,  out  by 

mistake  the  name  of  the  panon  with  whom  he  resided  was  inserted  instead  of  the  name  of  the 
party  to  whom  he  was  articled,  the  Court,  on  an  affidavit  of  the  mistake,  and  denying  anjr  intention 
to  erade  inquiry,  allowed  him  to  be  admitted  on  the  same  notice  on  the  lastday  of  Trinity  Term. 
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affidavit  'of  that  fact,  which  also  alleged  that  it  was  a  mere  miatake,  and    SSi^ft  BenA. 
denied  that  there  was  any  intention  to  evade  inquiry.    The  rule  of  Court    ahohtmoub. 
requires  one  full  term's  notice  immediately  preYious  to  admission,  but  it  is 
not  unusual  to  relax  the  rule  under  particular  circumstances. 

Lord  Dbnman,  C.  J.— It  appears  from  a  note  of  a  case  (a)  in  the  master's 
possession,  where  the  party  had  omitted  to  insert  the  place  of  abode  of  the 
attorney  with  whom  he  served,  and  the  notice  was  stuck  up  before  Eastor 
Termy  that  a  motion  was  made  in  Eoiter  Term  that  it  might  be  altered ; 
and  that  he  might  be  admitted :  the  Court  allowed  it  to  be  done ;  but  said 
that  he  must  be  admitted  on  the  last  day  of  Trinity  Term,  Upon  the 
authority  of  that  case  this  application  may  be  granted;  and  the  party  may 
be  admitted  on  the  last  day  of  next  7Vmt/y  Term, 

'    LiTTLSDALB,  J.,  and  Pattbson,  J.,  concurred. 

'  CoLBRiDGB,  J.^n  Exparte  Lambert  (6),  there  was  an  irregularity  in 
putting  up  the  notice,  and  the  Court  allowed  the  applicant  to  be  admitted 
upon  an  affidavit  declaring  the  &ct.  That  case  is  in  favour  of  this  applica- 
tion, so  far  as  it  shews  a  dealing  with  the  rule  of  Court. 

Rule  granted  (c). 

(a)  Kgparte  Jonet,  Easter  Term,  1819.  Ilcate  for  above  a  twelvemonth.  By  mistake 

(6)  8  Moore  &  Payne,  269.  the  notice  of  admission  was  for  the  neit 

(e)  In  Re  NutuUl,  N,  R,  Clarke  moved  term  instead  of  this:  hot  npon  its  being 

to  re-admit  in  this  term,  an  attorney  who  shewn  that  the  stamp  oiBce  iMd  consented, 

had  ceased  to  be  such  by  reason  of  the  the  Court  granted  the  application  for  his 

omisnon  of  his  agent  to  take  ont  his  certi-  admission  this  term. 


The  King  v.  The  Inhabitants  of  Whitney. 

INDICTMENT  fm*  the  non-repair  of  a  road  at  Whitney  in  Herefordekire.  L  Uponaques- 
At  the  trial  at  the  last  assizes  at  Hereford^  before  Park^  J.,  it  appeared  ^m^^^^^^ 
that  the  entire  length  of  the  road  alleged  to  be  out  of  repair  was  375  yards,  ?*^h^*:JI^ 
and  that  in  that  space  there  was  an  arch  thrown  over  some  water  which  crossed  u  u  arch  orer 
the  road.    It  also  appeared  that  there  had  been  a  former  indictment  against  *i**'*JlJJtw™'*' 
the  defendants,  upon  which  they  had  suffered  judgment  by  default.     The  which  is  c<m- 
question  was,  whether  this  arch  was  a  culvert  or  a  bridge.    It  was  contended  ^^  ^d«^ 
by  the  defendants  that  it  was  a  bridge,  which  the  county  was  bound  to  it  is  no  objec- 
repair,  as  well  as  100  yards  of  approach  along  the  road  on  each  side.    The  ^^i^  of  mis- 
learned  judge  expressed  his  ofnnion  that  it  was  a  culvert,  and  consequently  airectmn,  ^st 
that  the  county  was  not  bound  to  repair  it;  and  that  he  thought  that  the  tna/eiprassed 
judgment  by  default  was  a  strong  circumstance  to  prevent  the  defendants  the  juItu  a^ 

from  taking  the  objection.    A  verdict  of  guilty  was  found.  matter  offset, 

thatitwtsa 
cnlrert  only, 
Talfourdf  Seijt.,  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  ^°^  * 

The  question  is  one  of  importance  to  the  defendants,  for  if  the  aroh  is  a  thocq^'inaT- 

prcsiing  that 
opinion,  he  seemed  to  ground  it  upon  the  fact  of  there  being  no  parapet  walU. 
S.  Nor  is  it  any  misdirection  to  state,  as  a  strong  fact,  that  the  defendants  suffered  judgment 
by  default  in  a  former  indictment ;  and  that  he  thought  such  conduct  on  their  part  prevented 
them  from  tahing  the  objection. 
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fi^^**.    bridge;  thtti,  as  tlM  road  for  100  yard*  on  eadi  sideof  itimistbeiepared  br 
the  ocmBty  at  large,  the  defendants  will  be  relieved  firom  liabilitj  in  leaped  of 
a  distance,  of  200  yards  and  the  span  of  the  bridge;  and  ths  whole  road  which 
is  the  subject  of  this  indictment  only  occupies  a  space  of  d7$  yaida.     If  it 
is  a  culyerty  the  defendants  will  be  liable  for  the  whole  distance.      The 
opinion  of  the  learned  jo4ge  that  it  was  a  culvert,  seemed  to  be  founded  on 
the  fact  that  it  had  no  panf>et  walls;  but  it  had  anarch,  and  on  thekej-stcMke 
of  the  arch  was  the  date  1.762.    It  was  not*  Ihecelbre  one  of  a  very  reoeni 
oonstructixKi*    It  wis  *nine  .feet  in  width.:  it  was  three  feet  aboye  the  ordi- 
nary level  of  the  miU-^stieam'ovar  which  it  was  thrown.    The  qoestioa  of 
liability  to  repair  a  bridge  is  a  matter  of  law  (a).    The  question  dT  bridge  or 
no  bridge  is  alio  a  questtion  of  law;  and  does  not  depend  upon  any  nice 
artificial  distinction  in  the  opinion  of  surveyors,  but  upon  the  bet  whether 
the  erection  is  built  over  a  stream  which  is  constantly  flowing.    In  Reje  v. 
Oxfardihire  (b).  Lord  Tmiterden  defined  what  is  a  bridge  by  reference  to 
the  manner  <^  its  employment    He  lays  it  down  that  it  depends  upon 
whether  it  be  a  structure  over  water  flowing  in  a  channel  between  banks 
more  or  less  defined;  for  if  it  be,  slthough  such  a  channel  may  be  oocaaion- 
ally  dry,  a  rule  of  general  and  of  easy  application  will  be  established^^ 

Lord  Dbnman,  C.  J. — ^It  appears  to  me  that  there  is  no  ground  for  grant- 
ing this  rule.    If  it  had  been  said  that  any  edifice  over  a  stream  which 
wanted  a  parapet  was  not  a  bridge  on  that  account,  such  a  holding  would 
have  been  deuiy  wrong ;  and  if  it  had  been  laid  down  as  a  point  of  law  that 
such  a  particular  descrijption  of  erection  was  required  in  order  to  constitute 
a  bridge,  the  matter  would  have  been  fit  to  be  inquired  into.    But  it  does 
not  appear  that  this  was  the  case  in  the  present  instance.    The  learned 
judge  put  it  as  what  he  thought  in  point  of  feet ;  and  he  said,  that,  in  point 
of  fact,  he  thought  this  arch  was  not  a  bridge.    I  do  not  think  that  there  is   . 
any  thing  objectionable  in  the  mode  in  which  he  laid  down  that  opinion.     He 
spoke  not  of  the  want  of  panq>ets  generally,  as  shewing  an  erection  not  to 
be  a  bridge,  but  of  the  want  of  them  in  this  particular  case,  as  assisting  to 
direct  him  to  the  conclusion  at  which  he  arrived ;  and  left  it  to  the  juiy. 
Whether  a  particular  erection  does  or  not  form  part  of  a  road,  must  be  a 
question  depending  in  each  case  on  distinctions  somewhat  of  an  arbitrary 
nature.    Again,  when  the  learned  judge  said  that  the  defendants  had  con- 
cluded themselves  by  submitting  to  an  indictment  some  years  ago,  he  did 
not  state  that  a^  a  point  of  law,  but  as  a  strong  fact  from  which  the  defend- 
ants could  not  well  escape.    Being'  called  upon  to  decide  what  appeared  to 
him  a  point  of  fact,  he  was  justified  in  making  the  observations  he  did 
make ;  and  it  seems  to  me,  that  there  is  no  ground  for  disturbing  the  verdict 
on  that  account. 

LiTTLEOALE,  J. — ^I  do  not  consider  the  learned  judge  to  have  laid  down  as 
a  proposition  of  law  that  the  want  of  a  parapet  made  this  erection  not  a 
bridgfe ;  but  to  have  stated,  that,  in  point  offset,  he  did  not  -consider  it  to  be 
more  than  a  culvert.  With  regard  to  what  he  said  on  the  subject  of  the 
former  indictment,  he  mentioned  it  only  as  a  stnMig  matter  of  fact;  and, 

(a)  2  Wmi.  Saosden,  159,  c.  10.  (6)  1  Ban.  &  Adol.  289. 
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taking  the  twothii^s  tog6tlMr»  he  Ikm^  that  Uw  whole  case  im^uiimii^    ^^^^9^i^S^ 
againat  the  defendBiiti.  frbTSw 

•* 
PATTnoM,  J.~I  am  of  the  same  opinioiL    With  reqpect  to  thp  oaee  of  ^^l>>^i«»^ 
JUm  T.  ekpfordshdre,  I  do  not  uiiderstaiid  that  caae  to  decide  that  any  thing      WHiwir. 
whaterer  thmwDover  a  rimning  Mreatti  of  ^Mer  is  a  bridge. 


CoLBRiPGB,  J. — ^I  am  of  the  same  opinion. 

Rulenrfiised. 

The  King  v.  The  Inhabitants  of  Norton  Bavant. 

^RDER  for  the  removal  of  John  White  and  EUzabeth  his  wife,  and  their  four  A  ptoper 

children,  from  NorUm  Bavant^  Wiltshire^  to  FramB  JSelwood.  On  appeal  ^^^^  &, 

the  aessioDS  quashed  the  order,  subject  to  the  opinion  of  the  Court  vpon  the  a  twelTsmontli 

following  case:-^The  pauper's  birth  settlement  was  in  FromjB  Sdwood.  to  work  um' 

The  pauper,  about  dght  years  ago,  went  to  one  Guickf  in  the  parish  of  ^»oun  *^7» 

Corsley,  to  hire  himself  as  a  oolt  shearman;  Gutch  asked  the  pauper  if  he  fn  tbe  mining 

liked  to  work  for  him  (or  a  twelvemonth,  and  ofiered  four  shillings  a  week  to  ^^l^^*^ 

work  ten  hour?  a  day,  from  five  o'clock  in  the  morning  till  siz  in  the  toleafvoffthe 

evening,  and  to  leave. off  the  middle  of  the  day  on  Saturday,  so  as  to  make  Sbyoa &^ 

ap  the  ten  hours  a  day<.    The  pauper  served  the  year,  and  slept  in  the  same  day,  to  m  to 

parish,  sometimes  at  his  master's,  and  sometimes  at  home.    About  a  month  S^^day. 

after  entering  into  the  service,  it  was  agreed  between  the  master  and  the  ^^^  *  month 

pauper,  that  the  latter  should  receive  one  penny  per  hour  for  over-hours,  and  intot^Mrnoe^ 

he  continued  to  receive  the  same  to  the  end  of  the  year.    Sometimes  he  }jJJ^5,XJSL, 

looked  ailer  his  master's  horse,  and  sometimes  worked  in  the  garden.    At  ihoiild  non?* 

the  end  of  the  year,  the  pauper  a^^reed  with  the  master  to  stay  on  upon  the  hourfoml? 

same  terms,  with  the  addition  of  sixpence  a  week  more  wages.    The  pauper  ^omu  Tho 

served  a  second  year,  doing  nearly  the  same  work  as  before.    The  pauper,  orei^un  at 

during  both  years,  worked  over-hours  at  his  master's  request,  and  never  ^  "^^^4 

refused  when  he  was  wanted.    He  was  sometimes  employed  on  Sundays,  lometimflt  00 

and  was  paid  for  so  doing.  The  pauper  kept  an  account  of  his  over«time  by  ^^^  ^ 

the  direction  of  his  master,  and  was  asked  by  his  master  if  he  would  sooner  pud:  and  he 

do  the  overwork  in  his  own  time  or  in  his  master's.    The  pauper  chose  to  c?fiit*areiSme 

work  his  own  hours  in  the  evening. — ^The  question  for  the  Court  was,  byUiediTectlon 

whether  the  pauper  gained  a  settlement  by  hiring  and  service  in  the  parish  bm,  that  thia 

of  Corsley — ^if  so,  the  order  of  sessions  to  be  confirmed — ^if  not,  then  SJaJSto*^ 

quashed.  which  woidd 

Bingham^  in  support  of  the  order  <^  sessions.-*The  sessions  have  drawn 
a  conclusion,  that  diere  was  a  hiring  in  Cortley,  because,  unless  they  had 
so  done,  they  could  not  have  quashed  the  order  of  removal :  their  finding  is, 
therefore,  on  a  matter  of  &ct,  warranted  by  the  premises,  with  which  this 
Court  will  not  interfere,  Rex  v.  Si.  Andrew  the  Greot,  Cambridge  (a). 
Rex  V.  Roslieton  (6),  Rex  v.  Si.  Martin,  Leieeeter  (c),  and  Rex  v.  Dune- 
ford  (d),  decided  last  term,  are  authorities  on  this  pouit    The  principal 

(a)  8  Ban.  &  Cret.  664.  («)  8  Ban.  it  Cnn.  QT4. 

(ft)  8  Ban.  &  Crea.  668.  <d)  See  1  Far.  ft  WckU.  98. . 
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Xh^t  Bflidk.    qiiMtioii  in  the  case  is,  whether  this  was  an  exoeptiTe  hiring.    The  i 
t^l^^^^Q      sie  80  much  at  yariance,  that  it  is  difficult  to  extract  from  them  anythk^ 
V.  ,         like  a  principle.    Rbx  v.  0$$eti  ewn  Gawiharpe  (e),  is  the  last  case  upoe 
of  NosTON      ^  subject,  and  appears  to  be  exactly  in  pmnt :  indeed  it  is  a  stronger 
.  Batamt.       for  there  the  exception  relied  on  was  made  when  the  contract  was. 

whilst  in  the  present  case,  the  only  matter  of  exception  was  agreed  to  a  montk 
after  the  contract  had  been  completed.  The  provision  for  over-hours  was 
merely  a  mode  of  ascertaining  the  amount  of  wages,  aooording  to  tlf 
principle  laid  down  by  BayUy^  J.,  m  Rbx  v.  Byktr  (/). 

Bani&Wt  eonird. — ^The  ordinary  test  by  which  to  try  whether  the  oontmct 
be  an  exceptive  contract  of  hiring,  is  to  see  whether  it  gives  the  onaster  the 
entire  dominion  over  the  work  <^  the  servant  for  one  whole  year.  Upon  the 
application  of  this  test  to  the  case  before  the  Court,  it  will  be  foond,  that  it 
has  every  character  of  an  exc^tive  omtract  Rea  v.  Birmmghatn  (p),  is  b 
pomt,  to  shew  that  the  liberty  to  work  over-hours  is  characteristic  of  so 
exceptive  omtract,  under  whidi  no  settlement  can  be  gained. 

^    Lord  Dbnman,  C.  J. — ^In  the  first  place  we  are  told,  that  in  this  case  we 
are  bound  by  the  decision  of  the  sessions.    I  do  not  agree  to  that  positioa 
The  sessions  have  found  certain  facts  in  order  to  take  the  opinion  ci  this 
Court  upon  them.    They  have  found  first,  that  there  was  a  birth  aettlemeDt 
in  Firome  Selwood;  and  next,  that  there  was  a  subsequent  settlement  bj 
hiring  and  service  in  CorMley,  provided  this  Court  should  be  of  opinion  thai 
the  hiring  was  of  a  kind  to  confer  a  settlement,  and  was  not  an  exceptire 
contract :  the  Court  is,  therefore,  bound  to  give  an  opmi<Hi.    It  is  true,  that 
there  appears   to  be  some  difficulty  in  reconciling  all  the  cases  on  this 
subject;   but  in  the  present  instance  I  think  that  our  decision  most  be 
governed  by  the  authority  of  the  case  of  R$x  v.  Birmingham.   A  distinctioo 
was  there  taken  by  Mr.  Justice  BayUy,  between  that  case  and  Rex  t. 
Byker,    A  similar  distinction  may  be  tsken  in  this  case.    The  pauper  here 
was  asked  if  he  should  like  to  work  far  his  master  for  twelve  months,  sod 
was  offered  four  shillings  a  week  to  work  ten  hours  a  day,  from  five  oVlock 
in  the  morning  till  six  in  the  evening,  and  to  leave  off  in  the  middle  of  the 
day  on  Saturday,  bo  as  to  make  up  the  ten  hours  a  day.    There  was  then  a 
period  in  the  week  in  which  he  was  not  bound  to  work  for  his  master,  in 
which  the  original  contract  of  hiring  was  exceptive;  and  which  prevoited  the 
master  from  having  dominion  over  the  whole  of  the  pauper's  time :  what 
afterwards  passed,  formed  no  part  of  the  contract.    We  have  been  pressed 
with  the  authority  of  R$x  v.  09M9H  cum  Gawtharpe;  but  it  was  not  there 
intended  by  the  Court  to  overrule  the  case  of  Rex  v.  Birmingham  s  and  it 
was  so  expressly  stated.    I  cannot  deny  that  the  distinction  there  taken,  is 
somewhat  refined :  and  one  of  the  learned  judges  differed  from  the  rest  of 
the  Court.    Upon  the  whole,  however,  it  seems  to  me,  that  the  master  had 
not  the  entire  dominion  and  control  over  the  time  of  the  servant :  and  without 
that,  the  c<mtnict  of  hiring  could  not  be  capable  of  conferring  a  settlement. 

;    LiTTbBnALE,  J. — ^I  am  clearly  of  the  same  opinion  on  both  pmnts. 

<e)  4  Barn.  &  AdoL  216.  (g)  9  Ban.  &  Crei.  925. 

(/)2Ban.&Crefl.  114.  ' 
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Pattbson,  J. — ^I  am  entirely  of  the  same  opinion.    The  sessions  have  not    JRn^t  BmcA. 
said,  that  this  was  a  hiring  for  a  year,  for  they  have  merely  found  the  fact  of      y^^^ 
the  hiring,  and  have  sent  up  a  case  to  have  the  opinion  of  this  Ck>iirt  upon  v. 

the  question  raised  by  that  finding.  There  was  a  disttncti^Mi  taken  in  Rex  oTNoiSo?* 
V.  Birmingham :  whether  in  a  contract  of  this  kind,  the  overworking  is  Batawt. 
optional  or  not.  In  R$x  y.  Froim  Selwcod{h),  the  party  contracted:  lor 
-a  certain  number  of  hours'  labour;  and  not  to  labour  beyond  that  number  of 
hours;  but  then,  he  contracted  at  the  same  time  not  to  serve  any  other 
master  during  his  hours  of  rest  This  case  is  diilerent;  for  the  master 
could  not  compel  the  man  to  work  beyond  a  oertam  time,  and  could  not 
prevent  him  from  working  for  other  people  during  the  excepted  hours.  In 
Rex  V.  Osaett  eum  Gawihorpe,  the  master  could  have  compelled  the  man  to 
work,  for  there  was  no  restrictive  provision  in  the  omtract  There  is  not  so 
much  diflference  among  the  cases  as  seems  to  be  supposed.  They  all  agree 
in  principle:  they  differ  only  in  the  application  of  that  principle  to  the 
particular  contract  under  consideration. 

GoLSRiDGB,  J. — ^The  sessions  have  not  foimd  that  which  precludes  us  from 
entering  into  the  inquiry  in  this  case.  They  have  [found  first,  that  the  man 
had  a  birth  settlement ;  and  next,  that  there  was  a  hiring  and  service;  and 
they  have  sent  up  the  case  to  this  Court,  to  have  it  dedded  whether  that 
hiring  and  service  conferred  a  settlement.  There  may  be  difficulties  on  this 
point,  from  the  great  difierence  of  circimistances  in  each  particular  case;  but 
there  are  few  principles  more  fixed,  than  that  which  is  applicable  to  cases  of 
this  sort.  Gases  of  this  description  are,  in]  truth,  questions  offset;  and  it 
would  no  doubt  be  more  convenient  if  the  sessions — ^who,  in  these  cases,  are 
the  proper  judges  of  the  (act — ^had  found  the  fiict,  whether  the  contract  was 
exceptive  in  its  nature  or  not.  The  practice  has,  however,  become  inveterate 
to  send  such  cases  here ;  and  of  course,  this  Court  will  then  express  its  opinion, 
as  a  jury  would  express  an  opinion  on  a  fact  submitted  to  their  consideration. 
No  one  can  doubt  but  that  here  is  an  exception  of  certain  time  from  the 
operation  of  the  contract.  The  pauper  agreed  to  labour  for  a  certain  number 
of  hours  in  the  day,  so  as  to  make  up  a  certain  number  of  days  in  the  week : 
after  which,  every  moment  of  the  wedc  was  the  man's  own.  And,  if  the 
master  had  called  on  the  man  to  work  more  than  the  number  of  hours  agreed 
upon,  the  man  would  have  had  a  right  to  say,  **  No,  I  will  do  no  such  thing, 
fori  have  reserved  this  time  to  myself,  and  I  will  go  and  work  elsewhere."  If 
that  is,  as  I  think  it  is,  the  true  test,  the  sessions  would  have  been  wrong  in 
destroying  the  birth  settlement.  It  is  observable  also,  that  there  is,  in  this 
case,  an  express  distinction  made  between  the  master's  time  and  the 
servant's  time,  for  the  master  is  found  to  have  said,  **  Will  you  do  the  work 
in  your  master's  time,  or  in  your  own  time."  This  distinction  can  only  be 
understood  as  giving  the  servant  a  right  to  certain  time  which  he  might 
employ  as  he  pleased.  Such  a  right  reserved  to  the  servant  creates  an 
exceptive  contract. 

Order  of  Sesskms  quashed.    ; 

{h)  lBara.ftAdd.S07. 
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1.  Hie  Baton 
ofUMtoimnof 
an  office  to  ooD- 
fer  a  Mttlemant 
mult  be  an- 
BnaL    The  of- 
fice oCanistaiit 
petty  oonitable, 
under  the 
Cheshife  CoD- 
ttabolaryAct 
(10  Geo.  4,0. 
c  97,)  is  not  an 
annual  office^ 
therefore  a  ge- 
nerdappoint- 
menttothat 
office,  if  not 
sufficient  to  giTe 
a  settlement, 
though  the 
pai^MTseiTed 
the  office  for 
upwards  of  15 


S.&MUf,that 
if  the  appoint* 
menthaabeen 
specifically  for 
a  year,  it  would 
hare  been  suf- 


The  Kino  t^.  The  Inhabitants  of  Moodlbwick 

QRDER  for  the  raiKmi  of  Matikno  Cktmg  Yarwocd,  Pkmhe  (his  wife), 
and  their  eight  ehOdreiiy  ftom  the  towBfihip  of  C^rek  IMme^  in  the 
county  of  OhuHr,  to  the  tohmiAip  €i  Mtddhwieh  m  the  same  coimty.  The 
sesskms,  Ob  a|^ieal,  oonfinned  the  order,  subject  to  the  Mlowiiig  case  .^— 
Both  towpfihiy  eappcnrt  their  own  poor.  The  pauper,  two  years  befbte  the 
date  of  the  Older,  being  then  settled  in  MiddUumk,  was  duly  i^ypointed, 
under  the  Clke$kir0  Ckmstabulary  Act,  10  Ofo.  4  (a),  assistaat  petty  ood- 
atable  for  fourteen  townshq^s  in  the  county  of  Cke$tert  of  whidi  Cibvdl 
Suktu  was  one;  and  under  that  appomtmenthe  served  the  office  for  upwards 
0f  lifleen  months,  during  the  whole  of  which  time  he  resided  in  CAmnk 
JOuimB,  The  question  for  the  opinion  of  the  G>urt  was,  whether  the  psnper 
gained  a  settlement  in  C^trek  RUme,  by  senring  an  office  in  consequence  cf 
such  appointment,  service,  and  residence!  If  he  did,  the  cider  of  sessions 
to  be  quashed,  if  otherwise,  to  be  confinned. 

Wadimgim^  in  support  of  the  order  of  sessioiis.-4tdoes  not  appear  fitm 
the  Statute  that  the  office  of  assistant  petty  constable  is  a  public  annual 
Office;  nor  is  it  expressly  found  in  the  case  to  be  such ;  nor  are  there  any 


(a)  10  Geo.  4.  c.  97,  intitnled.  "  An  Act 
40  enable  the  Magistretei  of  the  County  of 
Chester  to  appoint  Special  High  ConstaBles 
for  the  several  Hunoreds  or  Dirisions,  and 
Assistant  Petty  Constables  for  the  serenil 
Townships  of  that  County." 

Sect.  1,  provides  lor  tM  appointment  of 


>  8,  enacts  that  the  justices  for  the 
county  at  anjr  quarter  sessions  may,  on  the 
ineomaicndation  of  the  jostaoes  acting  for 
any  hundred  or  division  in  the  coun^,  as- 
sembled in  ^etty  sessions  within  such  hun- 
dred or  division,  not  being  less  than  three, 
fram  time  to  time  appoint  a  proper  person 
duly  qualified  as  thereinafter  mentioned,  to 
be  an  assistant  petty  constable  for  woj  one 
township,  or  for  two  or  more  ad^ning 
townships  within  such  hundred  or  division, 
for  such  period  as  the  said  justices  at  any 
onaiter  sessions  shall  think  eipedicDt 
Uxcejvt  as  thereinafter  mentioned);  and 
nat  upon  any  vacancy  in  the  office  of  any 
■nch  assistant  petty  constable*  by  death, 
Tui^nalion,  efflux  of  time*  or  otherwise,  the 
fustices  at  any  Quarter  sessions  may,  on  the 
like  feeommendation,  appoint  another  pro- 
per person  to  be  an  assistant  petty  constable 
m  the  place  of  the  person  mtdiing  such 
vacancy:  Proviso,  that  no  assistant  petty 
coastable  appoinled  under  the  Act  9hail 
reiign  Ais  qffiee  until  be  shall  have  given 
to  the  justices  at  nettjr  sessions  one  calendar 
month's  notice  of  his  intention  so  to  resign. 
Sect  4,  requires  every  assistant  petty 
constable  to  take  an  oath,  that  whUe  he 
emUmmes  to  hold  the  »aid  office,  he  will, 
to  the  best  of  his  skill  and  knowledge,  faith- 
ful] j  discharge  all  the  duties  thereof;  and 
enacu,  that  he  shall  have  throughout  the 


whole  oountT,  all  the  powers,  aattwcilies^ 
privileges,  advantages,and  immunitiea,  unnl 
legally  removed  from  his  oifice,  which  any 
constable  has  at  common  law,  and  shall  be 
subject  to  the  same  penaltiea  for  miaeondnct 
or  neglect  of  du^. 

Sect  8,  enacU,  that  every  assietant  petty 
constable  to  be  appointed  under  the  Act, 
shall  be  liable  to  execute  all  the  dotiei 
which  by  law  do  and  shall  bdong  to  a  ooa- 
stable  of  a  township. 

Sect  10,  enacts,  that  the  justioea  at  qoar- 
ter  sessions  may  remove  any  such  assistant 
^  constable  from  hb  office  for  any 


conduct  or  incapacity ;  or  in  case  the^  shall 
at  any  time  think  that  the  necessity  for  the 
continuance  of  such  an  officer  has  oeaaed. 
^  By  Sect  11,  the  magistrates  in  pet^  ses- 
sions are  empowered  to  suspend  any  asaist- 
ant  petty  constable,  and  appoint  another  in 
his  phwe  until  the  next  quarter  aessioas; 
and  the  justices  at  quarter  sessions  are  di- 
rected to  reinstate  or  remove  the  officer  sq 
suspended  as  they  shall  think  proper. 

By  Sect  19,  the  justices  at  quarter  ses- 
sions are  authorised,  at  the  recommendation 
of  the  petty  sessions  for  any  hundred  or 
division,  to  order  a  salary  for  each  assistant 
petty  constable  appointed  under  the  Act, 
for  any  township  or  townships  within  such 
hundred  or  division,  provided  that  soch 
salary  shall  in  no  case  exceed  the  annual 
sum  of  80/.  for  each  township. 

By  Sect  80,  the  justices  in  petty  sessions 
are  authoriaed  in  certain  cases  to  order  for 
any  assistant  petty  constable,  in  lieu  of  the 
salary  thereinDefore  authoriaed  to  be  order- 
ed for  him,  any  salary  not  exceedmg  SOL 
per  oniMifli. 
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facts  stated  from  whidi  the  Court  can  infer  that  to  lie  the  case.    Then,    Offi^Btmh, 
again,  it  does  not  appear  that  the  iqppointnient  was  fer  a  year*    The  pamper, 
therefore,  did  not  serre  any  annual  office  within  the  township  which  woidd 
give  him  a  settlement. 

Evanty  €Ofii^.— This  must  be  considered  an  annual  office,  because  the 
Statute  has  affixed  to  it  an  annual  sakry.-^CioJMil^,  J.r— Not  an  annual 
salary ;  but  a  sum  which  is  restricted  from  exceediQg  the  annual  sum  of  SOdL 
Much  the  same  as  if  it  had  been  a  salary  after  an  annual  rate.  An  appoint- 
ment for  three  months  would  not  necessarily  be  void ;  and  if  so,  coidd  an 
annual  salary  be  given  ?}—jRtfd?  v.  Lew  {h)  is  an  authority  to  shew  that  an 
appointment  of  an  officer  at  an  annual  salary,  is  an  appointment  to  an  annual 
office  sufficient  to  give  a  settlement.— [Palto«ofi,  J.^-That  was  a  case  of  an : 
assistant  overseer,  who  is  an  annual  officer  under  the  Statute  59  Gto.  3,  c. 
12,  as  well  as  the  overseer  himself,  and  cannot  be  appointed  for  less  than  a 
year.] — ^Throughout  the  Constabulary  Act  an  annual  office  seems  tp  be  con- 
templated ;  and  if  so,  a  general  appointment  like  this  is  sufficient  The 
Statute  requires  an  oath  to  be  taken ;  and  that  oath  must  be  taken  to  be  the 
ordinary  constable's  oath,  which  is  to  serve  for  a  year,  or  till  another  be 
sworn  in.  \ 

Lord  DsNMAN,  C.  J. — ^If  this  was  in  its  nature  an  annual  office,  we  should 
require  to  look  to  the  appointment  in  this  case,  to  see  how  the  appointment 
liere  was  made ;  but  we  do  not  consider  that  to  be  necessary.  We  are  of 
opinion  that  it  is  not  an  annual  office ;  but  that  the  person  may  be  appointed 
for  any  period  that  the  justices  think  proper ;  for  a  week,  or  a  month,  or  any 
other  space  of  time.  The  case  of  Rex  v.  £«tr,  was  the  case  of  an  assistant 
overseer,  who,  as  such,  was  to  receive  such  a  salary  as  the  vestry  might 
determine  on.  The  assistant  overseer  was  in  that  case  appointed  for  a  year, 
with  an  annual  salary ;  and  he  was  to  hold  his  office  till  such  time  as  it  should 
be  determined  by  resignation  or  revocation.  The  officer  therefore,  had  an 
annual  office,  subject  only  to  the  contingencies  of  resignation  or  revocation. 
In  this  case  the  appointment  is  an  appointment  to  an  office  not  in  its  nature 
annual ;  and  it  therefore  seems  to  me,  that  this  case  is  not  touched  by  the 
one  alluded  to.  ^ 

'  LiTTLEDALB,  J. — ^I  am  entirely  of  the  same  opinioiL  The  assistant  over- 
seer, in  the  case  of  Rex  v.  Lew,  was  appointed  under  the  Statute  69  Geo,  8, 
c.  12.  Now,  as  the  office  of  overseer  of  the  poor  is  an  annual  office,  and  as 
the  assistant  overseer  is  by  the  Statute  to  be  appointed  in  the  same  manner 
as  the  overseer  himself,  and  for  the  same  time— except  that  his  appointment 
is  defeasible  in  the  event  of  resignation  or  revocation— it  stands  in  a  difierent 
situation  from  the  office  in  the  present  case ;  and  the  observations  made  in  that 
case  do  not  apply  here.  The  cases  are  quite  different.  I  think,  that  in  this 
case  the  time  for  which  the  appointment  was  made  ought  to  have  been 
specified,  as  the  office  itself  is  not  an  annual  dfice. 

Patteson,  J. — ^I  am  of  the  same  opinion.    I  think  that  there  is  a  clear 
distinction  between  the  case  of  Rex  v.  Lew  and  the  present  case.    Here  the 
(6)  S  Ban.  A  Ciet.  055. 
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penoD  migkt  be  appointed  for  a  Adrt  period,  for  any  apace  of  tame  lens  tlian 
ayearteydQforaw6ek;aDdaiichanappoiatnieDti8  not  valid  for  the  puipose 
ofoonfenrtogaaettfemc^t.  . 

CoLBRiDGBy  J.-*-I  am  of  the  same  opinion.  If  this  office  had  been  in  itself 
an  annual  office^  the  case  must  have  gone  down  again  for  the  Sessions  to 
state  the  particukrs  of  the  appointment.  But  when  we  look  at  it,  we  d» 
not  see  how  it  is  an  annual  office  within  the  parish.  The  word  '<  annual,^  in 
questions  of  this  kind,  does  not  mean  the  time  of  service,  but  the  nature  of 
the  office.  It  must  be  for  a  year  at  least  that  the  person  is  appointed 
Though  such  i^ppointment  may  be  defeasible  for  misconduct  in  the  office, 
still  the  nature  of  the  tenure  of  the  office  must  be  annual  in  order  to  coofer 
a  settleaient.  ^ 

Order  of  sessioos  oonfixmed. 


The  KiNQ  t;.  The  Inhabitants  of  Newmarket,  St.  Mart. 

1.  ThcMriihof  ^RDERi  removing  John  Porter ^  his  wife^  and  children,  from  Fordkam  to 
5F?t2!!SI"  Newmarket,  Saint  Mary.    On  appeal,  23d  of  April,  1830,  the  sessions 

eztensiTt,  And     quashed  the  order,  subject  to  a  case;  and  afterwards,  on  the  matter  beln^ 
tliui  the  manor    Bent  back  again  to  them,  on  6th  of  April,  1832,  confirmed  the  order,  subject 
w^'^iT*"^*'    to  the  following  case: — Upon  an  appeal  at  the  General  Court  of  Quarter 
thorn,  M  well      Sessions  of  the  Peace,  held  for  the  county  of  Cambridge,  on  the  23d  day  of 
S^S^!*hS       April,  1830,  against  an  order  of  two  justices,  whereby  John  Porter,  his  wife, 
there  wm  no       and  two  children,  were  removed  from  the  parish  of  Fordham,  in  the  county 
nor^Thm^n  ^  Cambridge,  to  the  parish  of  Newmarket,  St.  Mary,  in  the  county  of 
two  pounds        Suffolk ;  the  sessions  quashed  the  order, ''  subject  to  the  opinion  of  the 
one  in  t^ma^    Court  of  King' 9  Bench,  upon  the  following  case."    The  pauper  never  gained 
theoUiv^Goe  ^^^  Settlement  in  his  own  right.    The  pauper's  father  being  settled  in  the 
of  the  other        appellant  parish,  went  to  reside  in  the  respondent  parish  under  a  certificate 
^^^tM&ig  ^^*  ^^^  February,  1784,  granted  to  that  parish  by  the  appellant  parish; 
undeTe  certUU    and  whilst  SO  residing,  served  there  for  two  years  the  office  of  pinder,  to 
mSf,  w^    which  he  was  appointed  at  a  court  baron,  held  for  the  manor  of  Fordham 
»PP®*^*^^       Biggen,  on  the  6th  of  September,  1787,  the  appointment  being  entered  on  the 
pinder  for  the     court  rolls  in  the  following  words  :  *' And  lastly,  the  said  homage  did  elect 
Sehraimilt     '^^'^  Porter,  pinder  for  the  town  of  Fordham,  for  the  year  ensuing,  and 
a  court  baron      until  another  person  be  chosen  in  his  stead.    And  the  said  John  came 
f/b., udwu    in^  court  and  was  duly  sworn  to  execute  the  said  office."    The  first  entry 
dulj  twom  to     QQ  the  court  rolls  of  the  manor  of  Fordham  Biggen  which  can  be  found  of 
office,  which  be   the  appointment  of  any  officer,  is  at  a  court  baron,  held  1st  November,  1693. 
^^i?-Sw.     ^"^"   ^^^  period   to  the  year  1810,  when  the  parish  of  Fordham  was 
that  he  wai  not    inclosod,  there  were  four  courts  leet  with  courts  baron,  and  a  great  ma- 
!?£^o£oeso    Jo'^^y  of  courts  baron,  without  a  leet,  at  which  the  pinders  and  other  officers 
as  to  acquire  a    of  the  manor  were  appointed  and  sworn  in.    In  the  other  instances  of  courts 
■ernng  an  leet  and  courts  baron  being  held  together  (save  one  where  the  pinder  was 

office.  appointed  by  the  homage  only),  the  pinders  and  other  officers  of  the  manor 

theMhTi^ir    ^^^  elected  by  the  jury  of  the  leet.    From  the  year  1739  to  the  year  1794, 
of  pinder  of  a     there  wcre  eight  consecutive  courts  baron,  at  which  certain  persons  were  in 

manor  be  a 

public  annual  office  lufficient  to  confer  a  settlement? 
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like  manner  us  the  pauper's  &ther,  electecl  pinders  hj  the  faonMge,  and    £M^Bmfc; 
sworn  in;  and  there  is  not  one  instance  on  the  court  rolls  of  any  such      TheKiira 
appointment  at  a  court  leet  held  as  such  only.   There  are,  in  all,  five  manors  ^ 

in  the  respondent  parish,  of  which  the  manor  of  Soham  and  Fordham  is  the  of 

most  extensive,  but  there  is  no  paramount  manor.  There  were  previous  to  ^§7  lua?*' 
the  inclosure  of  the  parish,  three  commons  in  the  manor  of  Fordham  Bigg$Ht 
viz.  North  Fen,  South  Fm,  and  Underdown  Common^  over  which,  the 
inhabitants  of  Fordham  have  common  rights.  There  were  also  two  pounds, 
one  belonging  to  the  manor  of  Fordham  Biggen,  the  other  to  the  manor  of 
Soham  and  Fordham.  The  only  question  for  the  opinion  of  the  Court  is, 
whether  the  pauper's  father  was  legally  placed  in  the  office  of  pind^,  under 
the  above-mentioned  appointment  by  the  homage  of  the  court  baron  in  1787, 
so  as  to  confer  upon  him  a  settlement  in  the  respondent  parish. 

In  pursuance  of  a  writ  oi  certiorari^  dated  the  30th  of  June,  1st  Will,  4, 
the  case  was  transmitted  to  this  court ;  and  by  an  order  of  the  said  Court, 
made  in  this  matter,  on  or  about  the  5th  day  of  May,  1832,  it  was  ordered, 
that  the  orders  returned  with  the  writ  of  certiorari  in  the  said  prosecution 
should  be  sent  back  to  the  sessions,  in  order  that  the  said  sessions  might- 
inquire  whether  the  town  of  Fordham  was  co-extensive  with  the  parish 
of  Fordham,  and  more  or  less  extensive  than  the  manor  of  Fordham  Biggen, 
And  at  the  General  Court  of  Quarter  Sessions,  held  on  the  6th  day  ot  April, 
1832,  the  said  Court  found,  that  the  town  of  Fordham  was  co-extensive 
with  the  parish  of  Fordham,  and  was  more  extensive  than  the  manor  of 
Fordham  Biggen.    And  it  confirmed  the  said  order  of  removal. 

B,  Andrews  and  Gunning,  in  support  of  the  order  of  sessions.— -The  Court 
must  be  satisfied,  that  the  office  of  pinder  is  a  public  annual  office  in  the 
parish  or  town;  and  that  the  pauperis  father  was  legally  placed  in  such 
office  (a).  The  office  of  pinder  is  not  a  public  annual  office,  or  charge  in  the 
town  or  parish,  within  the  meaning  of  the  Statute.  Rex  v.  Whittleeea  (b),  which 
was  a  case  of  the  hog-ringer  for  the  parish.  Rex  v.  Mereham  (c),  and  Rex 
y.  St.  George,  Hanover  Square  (/I),  which  were  cases  of  the  master  of  a 
workhouse  and  the  organist,  may  be  referred  to,  to  shew  that  the  principle 
upon  which  the  settlement  is  given,  is,  that  the  service  of  the  office  is  matter 
of  notoriety  in  the  parish,  and  is  in  lieu  of  notice  to  the  parish  officers. 
There  are  no  authorities  which  say,  that  a  pinder  is  punishable  if  he  refuses 
to  take  upon  himself  the  performance  of  the  duties  of  his  office. — [Littledale, 
J.— JHe  is  sworn  in.] — ^In  Jasper  v.  Eadowes  (e),  there  is  a  dictum  of  Lord 
Holt,  "  that  the  law  has  not  appointed  any  such  thing  as  a  common  pound ; 
tTiey  are  only  by  the  agreement  of  landlords  and  tenants ;  and  so  are  hag- 
wards,  and  keepers  of  pounds."*^  The  mere  performance  of  the  duties  of 
office  as  pinder  would  give  no  settlement.  Rex  v.  Clixbg(/).  Even  if  the 
office  be  an  annual  office,  it  is  not  sufficient  unless  the  appointment  be  legal, 
or  the  party  be,  in  the  language  of  the  Statute,  legally  placed  in  such  office. 
Here  the  appointment  was  made  by  the  homage  only,  and  not  by  the  lord  or 
the  court  leet :  but  even  if  the  appointment  had  been  by  the  lord  at  his  court 

(a)  iSiM  8  &  4  W.  &  M.  c.  11,  8.  6;  sad  {d)  5  Barn.  &  Adol.  571. 

9  &  10  W.  8,  c.  11.  (tf)  11  Mod.  24;  see  alto  S.  C.  nom  VaS" 

ib)  4  Tenn  Rep.  807.  par  ▼.  Sdwardt,  19  Mod.  658. 

(c)  7  Eaft,  167.  (/)  4  Bam.  &  Adol.  153. 
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bnni,  it  was  iiKitd  Dtttter  of  {iriTBfe  itetecft  wit^ 

■mt  to  a  puUie  office.  jRcd?  %.  IMiimi.{g^  in  which  it  was  said,  a  qm 
wanwUo  would  not  lie  in  the  case  of  m  court  barony  hecanse  it  w»a  oaiij^a  pn< 
tate  righty  would  go  to  shew,  that  there  could  he  jk>  appointment  oC  a.pulb&c 
officer  at  a  court  baron  at  j&  At  all  events,  the  appointment  hers  is  bad. 
because  it  wasmade  at  a  court  baron,  heldfor  a  manor,  which  was  one  of  fit? 
others,  for  the  wholecf  which  the  pinder  was  to  act.  These  five  aoancirs  are  all 
in  the  pariah  of  .FhrxMsm»  and  there  is  no  paramount  manor;  and  there  aie 
two  pounds;  one  only  belong:ing  to  the  manor  c^  Pordhmn  Biggeu,  and  the 
other  to  the  manor  of  Sokam  and  Fordkam^  quite  distinct  feom  the  naancr, 
for  which  the  paupei^s  iaHier  was  i^ipointed.  It  was  quite  impossible  thit 
the  court  baron  of  the  one  manor  could  appoint  a  pinder  to  exercise  a  juris- 
diction to  act  within  the  other  man()r.   ^ 


Kelly  and  /.  SmUh,  eanird. 

Per  CWrtosi.— The  Court  has  ibrmeriy  decided  this  case  conditiomRT 
U{x>n  the  finding  of  a  certain  fact.  That  &ct  has  now  t)e^  found:  we  mmt 
therefore,  again  deoide  the  case  in  a  similar  way.  There  is  no  occasion  to 
enter  into  the  general  inquiry.  If  there  be  a  Ic^  appointment  to  an  office 
sufficient  to  confer  a  settlement ;  the  office  need  not  nm  through  the  whde 
parish :  but  this  is  a  bad  appointment  upon  the  face  of  it.  The  order  of 
sessions  must,  therefore,  be  confirmed. 

Order  confirmed  (A). 


iff)  1  Stra.  631. 


(A)  See  Re^  ▼.  AnUweh,  4  Bam.  ft  Cregs.  757. 


Mead  v.  Davison. 


5^; 


A  SSUMPSIT  on  a  policy  of  insurance  for  average  loss.     The  deeiaratum 
stated,  the  policy,  dated  2l8t  Oct.  1829,  on  the  ship  Crieie,  lost  or  not 
lost,  at  and  from  any  port  or  ports,  place  or  pkces,  not  excepted  in  the  policj, 
or  the  rules  of  the  British  Aeeoeiation,  b^inning  the  adventure  at  tweire 
o'clock  at  noon  of  the  15th  Feb.  1829,  and  so  should  endure  until  tweliie 
o'clock  at  noon  of  the        Feb,  1830.     The  declaration  then  averred,  that  by 
a  certain  schedule  or  writing  indorsed  on  the  policy,  the  several  shipowners, 
whose  names  were  thereunder  written,  being  members  of  the  British  Assod- 
andtocraSiniM  ^^^  mutually  sgreed  with  each  o£her  to  insure  their  respective  ships  under 
S^Sr  **tlii    ^^^^  "^®*  *^^  regulations  : — inter  alia,  that  the  sums  to  be  insured  in 
horn  that  time,   that  association  should  be  from  500/.  to  1200/.  on  each  ship,  to  commence  oo 
m..  -v:  ^^  ^^  ^^  ^^^  being  accepted  by  the  committee,  and  to  continue  in  force  for 

twelve  months  from  that  time.  The  declaration  then  averred,  that  the 
plaintiff  and  defendant,  on  15th  Feb.  1829,  and  thenceforth  contmually 
until  1st  Feb.  1830,  were  respectively  shipowners  and  members  of  the 

Britiih  Aeeociatian,  and  that  tiieir  names  were  respectively  written  under 
mittM,  who 

had  a  powor  of  attomov  to  execute  poUciea  on  behalf  of  the  memben,  ttgned  a  policy  on  the 
ship  on  the  behalf  of  the  aaturer,  the  fact  of  the  loaa  being  et  that  time  Imown  to  all  putiea  .*~ 
Bdd,  that  the  aaaurtd  mieht  itcorer  on  such  a  policy:  HdSL,  secondly,  that  the  fact  of  the  Idas 
having  ooeuned  belSore  the  policjr  wai  executed,  was  no  revocation  of  the  power  of  attorney: 
Heli^  Uiiidly,  that  there  was  no  objection  to  recovering,  on  the  ground  that  the  execution  of  ibe 
policy  wu  in  contraTention  of  the  35  Geo.  3,  c  63  (Stimp  Aet  applicable  to  policies). 


I  mutual 
assurance  as- 
sociation, of 
which  both 
the  assured 
and  assurer    ^ 
were  members, 
the  policies 
were  to  com* 
menceonthe 
day  the  ship 


The  shin  was 
accepted  on 
15  Veh.  1829, 
and  in  June 
suffiBiedan 
average  loss. 
OnS10ct.lSS9 
oneoftheeom- 
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the  said  writing  or  schedule,  and  that  they  were  respectively  parties  to  and 
bound  by  the  said  rules  and  regulations  therein  mentioned.  That  the  policy, 
with  the  said  memorandum,  was  so  made  by  the  plaintiff  for  and  on  the  part 
and  behalf  of  himself,  and  was  aflerwards,  on  the  21st  of  Oci,  1829,  sub- 
scribed with  the  names  of  the  defendant  and  divers  other  persons  respec- 
tively as  assurers,  by  an  agent  in  that  behalf,  duly  appointed ;  and  that  the 
ship  was,  upon  the  day  of  beginning  the  adventure,  accepted  by  the  said 
committee,  according  to  the  said  rules.  The  declaration,  after  the  con- 
sideration and  promise,  and  an  averment  of  the  performance  of  the  rules  and 
regulations,  alleged  that  the  ship,  whilst  she  was  covered  by  the  policy,  and 
within  the  time  prescribed  by  the  rules  and  regulations,  to  wit,  on  the  10th 
May,  1829,  departed  and  set  sail  from  London  on  a  voyage,  within  the 
policy,  and  between  the  5th  and  15th  days  of  June,  1829,  suffered  an 
average  loss.  At  the  trial  before  Lord  Lt/ndhurat,  at  the  spring  assizes  for 
Surrey,  1884,  if  appeared  that  the  plaintiff  and  defendant  were  respectively 
members  of  a  mutual  insurance  company,  whose  conc^jms  were  managed  by 
a  committee,  and  that  the  ship  was  in  fact  lost  at  the  time  the  policy  was[ 
executed ;  and  that  the  fact  of  the  loss  was  known  to  all  parties  at  the  time. 
The  policy  was  executed  on  behalf  of  the  defendant  by  one  of  the  committee 
under  a  power  of  attorney.  The  learned  judge,  under  these  circumstances, 
directed  a  nonsuit,  with  liberty  to  move  to  set  aside  that  nonsuit,  and  enter 
a  verdict  for  the  plaintiff.     A  rule  having  been  obtained  for  that  purpose, 

Thesiger  and  F.  D,  M,  Dawson  now  shewed  cause. — There  are  two 
<]uestions.  First,  Whether  a  party  can  recover  upon  a  policy  executed 
after  a  loss  has  occurred,  and  with  a  knowledge  by  all  parties  of  the 
fact?  and.  Secondly,  Whether  an  agent,  who  is  authorized  by  power  of 
attorney  to  execute  policies  for  his  principal,  has  authority  to  do  so  after  a 
loss  is  actually  known  to  have  happened?  As  to  the  first  question,  a 
policy  of  insurance  is  merely  a  contract  of  indemnity,  Jefferyee  v.  Legen^ 
dra  {a),  and  cannot  be  available  where  the  event  to  be  provided  against  has 
already  happened.  The  words  ''  lost  or  not  lost ''  make  no  difference,  because 
they  -are  intended  to  apply  only  where  the  parties  have  no  knowledge  of 
the  fact  one  way  or  the  other  at  the  time.  In  Earl  March  v.  Pigot  (A),  it  is 
said,  that  even  where  the  fact  of  los&  was  not  known  at  the  time,  the  insur- 
ance would  be  void,  if  the  ship  were  actually  lost,  unless  these  words  were 
inserted.  Again,  a  policy  of  this  description  is  in  direct  contravention  of  the 
35  Geo,  3,  c.  63,  ss.  11  &  14  (the  Stamp  Act  applicable  to  policies  of  insur- 
ance). Roderick  v.  Hovil  (c).  The  acceptance  of  the  ship  in  February  was 
not  sufficient ;  that  was  nothing  more  than  something  in  the  nature  of  a  slip ; 
and  in  Warunck  v.  Slade  (d),  Lord  Ellenborough  said,  "  Till  the  stamped 
contract  was  signed  by  the  underwriters,  no  binding  contract  was  entered 
into.''  It  is  impossible  that  the  mere  naming  of  the  vessel,  and  the  accept- 
ance of  it  by  the  committee,  can  be  within  the  terms  of  the  Statute ;  for 
otherwise  parties  would  never  execute  policies  until  after  a  loss  had  hap- 
pened. As  to  the  second  question,  the  happening  of  the  loss  before  the 
execution  of  the  policy  was  a  revocation  of  the  power ;  and  there  is  nothing 
in  the  terms  of  the  power  to  give  it  more  than  an  ordinary  eflect. 

(a)  1  Show.  394.  (c)  S  Camp.  IDS. 

(6)  5  Barr.  9809.  {d)  3  Camp.  127. 
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Kif^  Benck,     •   Ploiif  in  Support  of  the  rule.— The  insuraiice  was  to  take  eflect  ibr  one 
year  from  the  day  the  ship  was  accepted  under  the  rule  in  that  behal£      The 
binding  operation  of  the  policy  was]  therefore  complete  from  that  day ;  and 
the  mere  form  of  signing  it  was  not  material    Unless  it  was  a  wagpeiii^ 
policy  there  cannot  be  any  objection  to  it;  for  otherwise,  what  would  htt 
the  use  of  the  words  "  lost  or  not  lost?"— [Lord  Denman,  C.  J. — That  ex- 
pression provides  only  for  ignorance  of  the  fact  of  loss  at  the  time  of  insiv- 
ance.] — ^The  Statute  does  not  apply :  it  merely  says  that  the  policy  must  be 
stamped  previously  to  its  execution,  and  it  was  so  in  this  case :  nor  is 
Roderick  r.  Hovil^  as  to  the  time  at  which  the  stamp  must  be  affixed,  in 
point  at  all.    The  execution  by  the  agent  was  sufficient,  because  his  autho- 
rity enabled  him  to  execute  policies  which  were  to  have  eflfect  for  a  year; 
and  if  the  knowledge  of  the  loss  forms  no  objection  to  the  policy,  it  cannoi 
be  an  objection  to  the  execution  of  it  by  the  agent. 

Cur.  ttd».  tmiL 

Lord  Dbnman,  C.  J.,  on  a  subsequent  day  (12  May),  gave  judgment. — 
This  was  an  action  on  a  policy  of  insurance,  executed  on  behalf  of  the 
defendant,  as  a  member  of  a  mutual  insurance  company.     The  ship  was 
accepted  for  the  purpose  of  the  insurance  in  the  month  of  Feb.  1 829,  and 
the  insurance  was  to  continue  for  the  period  of  twelve  months.     The  policy 
was  not,  in  fact,  executed  before  the  month  of  October^  1829.     It  was  then 
executed  under  a  power  of  attorney,  given  to  a  person  on  behalf  of  the 
different  members  of  the  company,  and  the  ship  was  lost,  and  was  known 
to  be  lost  before  the  execution  of  the  policy.     On  these  grounds^  1^x6. 
Lyndhuret,  before  whom  the  case  was  tried,  nonsuited  the  plaintiff;  and  a 
rule  was  afterwards  obtained  to  set  aside  that  nonsuit,  and  to  enter  a  verdict 
for  the  plaintiff.     The  question  raised  for  our  consideration  was,  whether  the 
assured  could  recover  upon  the  policy  which  had  been  executed  after  all  the 
parties  knew  of  the  loss.     The  case  of  Lord  March  y.  Pigot,  is  an  authority 
to  shew  that  the  party  may  recover  on  a  policy  executed  after  the  loss  has 
occurred,  if  the  loss  was  not  known  at  the  time.    But  there  have  been  other 
cases  which  have  carried  the  principle  still  further.    It  is  true,  that  if  an 
underwriter  chooses  to  execute  a  policy  with  the  full  knowledge  that  the  loss 
against  which  it  is  intended  to  provide  an  indemnity,  has  already  happened, 
his  conduct  may  appear  strange;  but  he  may  have  had  some  very  good 
reasons  for  taking  on  himself  such  a  liability.     There  is  considerable  analogy 
between  this  state  of  things,  and  the  circumstances  in  the  case  of  Pome  r. 
Miller  (e),  which  came  before  Lord  Eldan  on  a  bill  filed  to  compel  the  com- 
pletion of  a  contract  for  the  purchase  of  a  house,  the  house  having  already 
been  destroyed  by  fire.     In  that  case,  Lord  Eldan  decided  that  the  purchaser 
was  bound  to  perform  the  contract,  though  in  the  mean  time  the  house  had 
been  burnt,  for  that  the  purchaser  had  bought  the  house  **  subject  to  con- 
tingencies.''   So  in  the  present  case,  the  assured  has  bought  and  paid  for  the 
underwriter's  liability.     The  latter  ought  therefore  to  perform  his  promise. 
Equity  would  compel  him  to  execute  the  policy  whenever  it  was  tendered  to 
him  for  execution.     In  executing  it,  therefore,  though  after  the  loss  hnd 
occurred,  be  was  only  performing  what  was  manifestly  his  duty;  and  he  could 

{€)  6  Vcs.  Jun.  849. 
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not  haYD  given,  tl^  foci  that  the  logs  had  occurred^  bA  an  answer  to  an  appli*  git^Bmai 
cation  to  execute  the  policy.  The  case  of  Jejgferye$  v.  Legtndra  seems  to  us 
inapplicsible  to  the  present ;  and  Rodmek  v.  Hocil^  and  Warwick  v.  Slade^ 
huve  no  bearing  on  the  present  question.  Warwick  v.  Slade  decided  merely 
tl^t  the  looker  was  not  to  be  considered,  an.  agent  for  the  insurer  after  his 
authwty  had  been  revoked;  and  neither  that  case  nor  the  other  can  aflect  the 
preset  question.  Two  objections  of  a  preliminary  nature  were  made  in  this 
case.  The  first  was  that  the  execution  of  the  policy  under  the  circum- 
stances was  a  fraud  upon  the  revenu0  laws ;  but  we  think  that  a  sufficient 
an^Wjer  was  given  to  that  objecticMi.  The  second  objection  taken  was 
upon,  the  execution  of  the  policy  under  the  authority  <tf  a  power  o( 
attorney.  It  was  contended,  that  though  a  power  of  attorney  might 
authorize  an  agent  to  execute  a  policy,  it  could  not  authorize  him  to 
execute  it  under  such  circumstances  as  existed  in  the  present  case,  namely, 
after  the  loss  had  occurred;  for  that  the  happening  of  the  loss  operated 
as  a  revocation  of  the  agent^s  authority.  We  are  of  opinion  that  this 
objection  is  not  a  valid  one ;  for  that,  under  the  circumstances  of  this  case» 
there  was  a  sufficient  authority  to  the  agent  to  execute  the  policy  on  the 
usual  terms.  The  rule  therefore  for  setting  aside  th^  nonsuit  must  be  abso- 
lute, and.  the  verdict  must  be  entered  for  the  pliaiAtiif. 

Rule  absolute. 


Clayton,  Bart.  v.  Gregson. 

r^OVENA^  on  an  indenture  of  lease,  dated  the  Ist  of  January^  1807|  i.  When  an 

wherry  Sir  Richard  Clayton  the  plaintiff,  and  ^others,  demised  to  the  "J'JJStJ^*^ 
defendant,  Wiiliam  Warswiek,  and  Jokn  Wakefield,  certain  premises ;  and  itraimnit  hu  a 
also  four  several  mines,  beds,  and  veins  of  coal,  commonly  called  the  Top  |_  puol'"*^* 
Mine  or  Yard  Mine,  the  Bone  Coal  Mine,  the  Five  Feet  Mine,  and  the  '^^^''uf;; 
Arley  Mine,  as  well  opened  as  unopened,  in  and  under  certain  premises  iii  that  it  hai  been 
JBlackrod  and  Adlingtan,  with  liberty  to  dig,  &c.,  for  twenty-seven  years  "^  "iSTnot 
then  next  ensuing,  at  certain  specified  rents.    There  was,  amongst  many  in  iu'ordinary 
other  covenants,  a  covenant  by  the  lessees,  that  they  "  should  and  would  at  JJJJf^un^* 
all  times  during  the  term,  fairly  and  orderly,  and  in  a  regular  and  workman*  althongh  that 
like  manner,  work  the  said  demised  mines,  beds,  and  veins  of  coal  with  efiect,  ^^j  ciSl^and 
and  without  any  voluntary  intermission;  and  should  and  would  get  ai^d  unambignoiu  ^ 
raise  all  and  every  the  said  demised  mines  fully  and  clearly  before  them,  and  fore  where  the 
not  get  and  work  any  one  or  more  of  them,  and  leave  the  other  or  others  of  ^STcorenimt 
them  ungotten;  but  should  and  would,  as  they  should  get  any  one  of  the  ed  to  get  the 
said  demised  mines,  get  the  others  and  other  of  them/'     And  another  mines'* not 


covenant,  that  the  said  lessees  "  should  and  would  before  the  30th  of  De^  wf^^th**i^i 
cember^  1832,  get  the  whole  and  every  part  of  the  said  several  demised  of  the  bottom 
mines,  beds,  and  veins  of  coal,  lying  in  and  under  the  said  premises,  not  j[^'JJJ^"*']*„ 
deeper  than  or  below  the  level  of  the  bottom  of  the  said  mine,  bed,  or  vein  point  >-HeU, 
of  coal,  called  the  Arley  Mine;  under  a  certain  part  or  point  marked  in  the  ^^ceofth?^* 

nnderttanding 
amongst  minen  was  admiuible  to  shew  that  the  word  "  level**  bad  a  particular  technir*!  meaning, 
different  from  its  ordinary  signification  of  "  horiiontal  lineu** 

2L  QMere^  whether  a  prerions  agreement  between  the  parties  for  a  lease  of  the  same  mine,  and 
fcr  which  the  lease  was  substitute,  was  also  admissible  in  eridenoe  for  the  same  purpose. 

m2 
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plan  (a)  thereupon  indorsed  with  the  letter  A,  and  therein  particularly 
described  to  be  in  a  close  in  Blackrod,  called  the  Nearer  Old  Field,  and  three 
hundred  yards  from  the  centre  of  the  Lancaster  Canal  aqueduct  over  the 
river  Douglas?^  Breaches  were  alleged  on  both  these  covenants,  flfea*,  i 
performance  to  each  of  the  breaches.  At  the  trial  at  the  spring  assizes  fcr 
Lancatter,  1834,  before  Alderscn^  J.,  the  defendant  proposed  to  give  evi- 
dence of  an  agreement  between  the  parties,  dated  the  22d  of  Deemher, 
1802,  by  which  the  same  lessors  agreed  to  let  the  mines  to  the  same  lessees 
for  a  longer  term ;  and  for  which  agreement  the  lease  was  said  to  haw 
been  substituted.  That  agreement  contained  a  clause,  that  ''All  such 
parts  of  the  mines  in  Blackrod,  as  lie  within  three  hundred  yards  upon 
the  deep  of  the  mine  from  the  centre  of  the  canal  aqueduct,  in  the  directioo 
of  the  old  engine,  should  be  gotten  and  paid  for  during  the  term."  The 
defendant  also  tendered  the  evidence  of  miners,' to  shew,  that  the  expression 
''  not  deeper  than  or  below  the  level  of  the  bottom  of  the  mine,"^  thougii 
ambiguous  as  an  ordinary  expression,  had  amongst  miners  a  definite  mesoin^. 
and  was  equivalent  to  "  not  beyond."  The  learned  judge  thought,  that  the 
words  were  not  ambiguous,  as  the  word  "  level,"  was  to  be  taken  aocordin? 
to  its  ordinary  sense  in  legal  instruments;  and  not  being  ambiguous 
evidence  of  the  meaning  according  to  the  understanding  of  miners  could  noi 
be  received.  A  verdict  was,  by  an  arrangement  between  the  parties,  taka 
for  22,000/.,  to  be  reduced  to  5000/.  (which  was  admitted  to  be  due  on  some 
of  the  breaches),  if  the  Court  should  be  of  opinion  thatjsuch  evidence  ougbt 
to  have  been  received. 


Sir  F.  Pollock  having,  in  Easier  Term,  1834,  obtained  a  rule»  that  od  the 
defendants  undertaking  to  pay  the  5000/.,  the  plaintiff  should  shew  cause 
why  the  damages  should  not  be  reduced  from  22,000/.  to  5000/.,  or  vbj 
there  should  not  be  a  new  trial, 

CoUman  and  Cowling  now  shewed  cause. — This  is  entirely  a  question 
of  construction,  whether  the  word  **  level "  means — as  contended  for  by  the 
plaintiff— the  "  horizontal  line,"  or'line  along  which  water  will  not  run;  of"* 
as  contended  for  by  the  defendant — the  line  which  would  be  necessaij 
for  the  drainage  of  the  point,  that  is,  the  line  of  the  seam  of  the  mine.-- 
[Lord  Denman,  C.  J. — ^A  word  or  expression  may  be  ambiguous  when  appW 


(a)  The  following  is  a  sketch  df  the  plan : — 
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to  a  particular  subject  matter,  although  it  may  be  perfectly  clear  in  common    Ka^Bendu 
parlance.    Is  not  that  the  case  with  the  word  "  leveP'  here?] — ^It  is  sought 
to  give  a  particular  meaning  to  Uie  word  *'  level"  here  by  the  introduction  of 
paiol  evidence,  of  what  would  be  understood  by  the  expression,  as  here  used, 
amongst  miners.  That,  indeed,  has  been  allowed  as  regards  mercantile  docu- 
ments ;  but  there  the  matter  stands  upon  a  very  different  footing.    In  Blunt 
V.  Cum^fns(b)y  Lord  Hardwieke  puts  the  admission  of  parol  evidence  in  expla* 
nation  of  mercantile  contracts,  on  the  ground  of  their  being  generally  slu>rt, 
and,  therefore,  sometimes  requiring  explanation.     Even  in  these  cases  Lord 
JEldon^  in  Anderson  y.  Pitcher  (c),  expresBes  great  regret,  that  the  strict 
rule  of  abiding  by  the.  terms  alone  of  the  instrument  had  ever  been  departed 
from.     In  Cross  v.  Eglin(d),  it  was  considered,  that  evidence  of  mercantile 
men,  as  to  the  effect  of  the  words  "  about,"  and  "  more  or  less,"  in  a  contract 
for  the  sale  of  a  quantity  of  grain  was  not  admissible.    So  in  Attorney 
General  v.  T%e  Cast  Plate  Glass  Manufactory  (e),  it  was  decided,  that  the 
legislature  by  the  use  of  the  word  '*  square,"  in  the  27  Geo.  3,  c.  28,  s.  5, 
meant  glass  of  a  rectangular  figure  only ;  and  that  the  meaning  could  not 
be  extended  by  evidence  of  the  usage  of  trade  to  glass  in  other  forms.— 
[Littledaley  J. — ^Have  you  any  other  reason  than  the  ordinary  use  of  the 
word  "level,"  for  saying  that  it  means  the  horizontal  line?  In  the  case 
of  sewers,  when  it  is  said,  that  a  district  is  or  is  not  wiUiin  a  particular 
level,  the  horizontal  line  is  not  meant,  but  the  Ijne  by-  which  the  drainage 
would  be  effected.    Surely  the  word  **  level,"  has  a  specific  meaning  when 
used  with  reference  to  mines.] — The  whole  instrument  must  be  looked  at; 
and  if  there  is  sufficient  to  shew  the  intention  of  the  parties,  parol  evidence 
cannot  be  received,  because  there  will  be  no  ambiguity.    Here  there  is  no 
ambiguity  on  the  &ce  of  the  covenant  in  question :  nor  is  any  ambiguity 
created  by  calling  in  aid  the  other  covenant  as  to  working  the  mines ;  for  it 
amounts  to  nothing  more  than  a  mere  contract  to  get  the  coal  in  a  work- 
manlike manner,  by  getting  all  the  several  mines  in  an  equal  degree.    In 
other  parts  of  the  deed,  the  expression  "  water  level"  is  used,  which  shews, 
that  when  the  parties  meant  to  use  the  word  ''  level,"  as  descriptive  of 
drainage,  that  being  different  from  its  ordinary  sense,  they  so  expressed 
themselves.    Then  with  reference  to  the  agreement,  that  cannot  be  called  in 
to  explain  the  lease :  because  the  words  used  differ  much ;  and  the  change 
of  words  shews,  therefore,  a  change  of  intention.    The  lease  also  comprises 
other  property,  besides  that  included  in  the  agreement. 

Sir  F.  Pollock,  Wiyhtman,  and  Addison,  in  support  of  the  rule. — ^In  Smith 
V.  Wilson  (/),  where  in  a  Jease  inter  alia  of  a  rabbit-warren,  the  lessee 
covenanted  that  at  the  expiration  of  the  term,  he  would  leave  on  the  warren 
10,000  rabbits,  the  lessor  paying  for  them  60/.  per  thousand ;  it  was  held, 
that  parol  evidence  was  admissible  to  shew,  that  by  the  custom  of  the 
country  where  the  lease  was  made,  the  word  *'  thousand,"  as  it  applied  to 
rabbits,  denoted  twelve  hundred.  That  case  is  distinctly  in  point;  and  the 
principle  to  be  deduced  from  it  is,  that  where  an  expression  has  a  technical 
meaning,  parol  evidence  is  admissible  to  shew  that  it  has  been  used  in  that 
sense,  and  not  in  its  ordinary  meaning  in  common  parlance,  although  that 
may  be  perfectly  clear  and  unambiguous  in  itself. 

(6)  8  Ves.  Sen.  831.  (e)  1  AusL  89. 

(c)  2  Bo«.  &  PoU.  168.  (/)  8  Barn.  &  Adol.  728. 

(cO  S  Bam.  &  Adol.  106. 
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Kw^$  BmHk  Lord  DisNMAN,  C.  J. — ^We  are  all  of  opinion  thaithis  «tideiioe  ^m»  : 
Clatton  ^'®'  without  forming  any  opinion  upon  the  value  of  it,  or  entering  into  the 
••  ^  question  as  to  what  eflect  it  might  have.  The  learned  judge  himself  does 
-not  seem  to  have  entertained  any  very  atrong  opinion  upon  it,  and  so  be 
reports.  The  word  ''  leVel/'  does  appear  to  me  to  be  a  w<Md  l»ving  & 
technical  meaning  under  the  circunstanoeB  of  this  ease.  Then  in  order  to 
know  the'meaning  of  it  as  used  by  the  parties  in  a  particular  trade,  as  ihtj 
lire  to  be  bound  by  that  meaning  in  the  contracts  into  whi^h  they  enter,  it 
Was  necessary  to  hear  from  witnesses  what  that  meaning  was.  The  ward 
Was  ambigUous  in  itself;  and  being  dearly  a  technical  word,  evldeiioe  is 
explanation  of  it  ought  prt^rly  to  have  been  received. 

LiTTLSDALB  J.— 4  Am  of  the  saitie  opinion.  This  seems  to  ftne  a  'simple 
t)ue8tbn  on  the  meaning  of  language,  rather  than  a  question  of  ambiguity  a 
Its  l^gal  sense. 

'  Pattbson,  J.-^TMs  evidence  was  tendered  to  shew  the  meaning  of  ■ 
particular  word  in  a  lease.  That  word  being  one  of  a  technical  nature,  must 
be  construed  ieeundttm  iubfeeiam  matmam  ;  and  was,  therefore,  properly  to 
be  ascertained  by  the  evidence  of  wittiesses  abquainted  with  the  subject. 

GoLBRiDGB,  J.  concurred. 

Rule  enlarged.  The  case  to  go  to  an  arbitrator  to  take  the  eTidenoe 
of  miners  and  others,  and  to  decide  upon  the  efiect  of  it,  whether  upon  sudi 
evidence  the  plaintiff  was  entitled  to  more  than  the  5000/. 

Dob  dem.  Corbyn  v.  Branston. 

Land  w«s  d«.  p^JECTMENT.  At  the  trial  before  Liaiedale,  J.  at  the  last  Nwrihamptm 
b'^illln^tohii  *»»>««»»  i^  appeared  that  in  the  year  1770,  Charles  WkUwarih^  who  was 
wife  io  fee;  Uien,  and  had  been  for  many  years  previously,  in  possession  of  the  premises 
miijSfiSS'f  "*  question,  married  PhilU*  Carter.  By  his  will  in  1772,  he  devised  the 
bIm  liTodon  the  premises  to  his  wife  in  fee.  In  1774,  he  died  without  issue,  leaving  his  wife 
£er  s^rad  htts-  ^^  Surviving ;  she  thereupon  became  possessed  of  the  premises;  and  in  the 
band  for  nine  course  of  that  same  year  married  John  Corhynt  by  whom  she  Had  issue,  ia 
andtbentliey  1775,  John  Corbyn  the  younger,  the  lessor  of  the  plaintiff  The  Ccrbytu 
toreei^Ue!'''^  continued  to  occupy  the  premises  for  nine  or  ten  years,  when  they  muoTed 
where.endwere  from  that  part  of  the  country,  and  subsequently  settled  at  St,  AlbarfM  ;  but 
werds  in  poe-  '^  evidence  was  given  to  shew  under  what  circumstances  they  had  parted 
■eieion,  but        with  the  possession.    In  1828,  PMliie  Corbyn,  the  lessor  of  the  plaintiff's 

under  what  cir-  ,  »•!  i»  %      *      \       %    i»    i       rwn  ^       • 

cumttancei  mother,  died;  and  m  1832  the  husband  died.    These  mcts  having  been 

TOt^e^*Uiiied  P^^^^*  '*  ^**  submitted  that  the  lessor  of  the  plaintiff  had  established  a 

The  wife  died'  prima  facte  case ;  but  it  was  objected  for  the  defendant,  that  the  lessor  of 

her  huaband^  ^^  plamtiff,  and  those  through  whom  he  claimed,  having  been  out  of  posses- 

who  ■urvived  sionfoT  Upwards  of  forty  years,  his  right  was  barred  by  the  IT'th  section  of 

HeU,  in  eje^  the  3  &  4  fVm,  4,  c.  27.  .  Evidence  was  tendered  by  the  lessor  of  the  plaintiff, 

r*"'*f^*  ^  to  prove  that  no  fine  had  been  levied  by  the  Corbyns,  but  the  learned  judge 

was  barred  by  the  advene  posMsston  of  above  forty  years ;  though  the  wife  was  always  under 
the  disability  of  oorerture,  and  the  husband  had  a  tenancy  by  the  courtesy  during  his  life.  And  it 
was  admitted  that  no  fine  had  been  levied. 
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') 
was  of  opinion,  that  admitting  that  to  be  the  case,  the  lessor  of  the  plaintiff's 
right  was   barred:   he  directed  a  nonsuit,  with  liberty  to  move   to   set 
it  aside. 

Mtlier  now  moved  accordingly.— -The  question  arises  upon  the  3  &4  fVm» 
4,  c.  27  (a).  The  lessor  of  the  plaintiff's  mother  laboured  under  the  disabi- 
lity of  coverture  for  a  period  of  forty  years,  and  could  not  have  entered;  the 
title  of  the  lessor  of  the  plaintiff  was  therefore  not  barred.  There  are  two 
reasons  why  it  was  not.  The  fee  could  not  have  passed  to  the  defendant;  unless 
a  fine  had  been  levied ;  the  defendant,  therefore,  if  he  held  by  a  rightful  title, 
must  have  held  under  the  Corhyns,  The  Court  vrill  never  presume  a  wrongful 
possession.  Doe  d.  Souler  v.  HuUifiX  Holly,  Doe  d.  SurteeM(c),  Doe  6. 
Smiih  ▼.  Pike(d),  Doe  d  Roffey  v  ^«f«n>ti^A  (e ).— [Lord  Detwum,  C.  J.— 
What  evidence  did  you  give  of  the  fee  being  in  you  ?]-^The  lessor  of  the 
plaintiff's  mother  was  in  possession  of  the  premises  for  several  yer*n  under 
the  will  of  Whiiworthy  who  had  been  in  possession  of  them  as  long  as  they 
were  ramembeved  by  the  witnesses,  and  who  devised  them  to  his  widow  in 
fee.  That  is  quite  sufficient  evidence  to  prove  that  the  fee  simple  was  in 
him ;  because  the  mere  possession  alone  is  prima  feme  evidence,  in  the 
absence  of  any  proof  to  the  contrary,  from  which  the  fee  is  to  be  presumed.^*- 
[Lord  Denmany  C.  J.»-May  it  not  be  presumed,  from  the  fact  of  the  Corbyne 
giving  up  possession  after  an  occupation  of  only  a  few  years,  that  it  was  be* 
cause  they  had  no  good  title  ?] — ^The  Corbyruf  title  was  proved  by  the  will 
9f  Whitwerth ;  and  his  possessiim  down  to  the  time  of  his  death,  must  be 
taken  to  be  rightful,  m  the  absence  of  any  proof  of  title  in  any  other  person. 
The  possession  of  the  defendant,  th^,  during  the  life-time  of  the  Corbt^ne, 
being  presumed  to  be  rightful,  and  it  being  impossible  to  convey  a  rightful 
title,  without  a  fine,  to  bar  the  wife's  estate,  she  must  be  taken  to  have  died 
seised;  and  the  possession  of  the  defiuHknt,  therelbre,  not  to  have  been 
adverse.  The  possession  not  being  adverse,  the  caseoomes  within  the  15th 
clause  of  the  Act,  by  which  it  is  provided,  that  where  the  possession  is  not 
adverse  at  the  time  of  the  passing  of  the  Act,  the  right  shall  not  be  barred 
until  the  end  of  Aye  years  dlerwaids.  The  present  action  has  been  brought 
within  that  period ;  and  therefore  upon  that  ground  the  nonsuit  ought  to  be 
set  aside.  The  other  ground  arises  upcm  the  5th  section  of  the  Act  (/), 
which  provides  that  in  the  case  of  reversionary  estates,  the  right  shall  accrue 

{e)  1  Nev.  &  Man.  432. 

(/)  The  5th  section  proTides,  "  that  a 
right  to  nake  an  entry  or  diitress*  or  to 
bring  an  action  to  recover  any  land  or  rent, 
shall  be  deemed  to  have  first  accrued,  in 
respect  of  an  estate  or  interest  In-  reversion « 
at  the  time  at  which  the  same  shall  have 
become  an  estate  or  interest  in  possession, 
by  the  determination  of  any  estate  or  estates, 
in  V  respect  of  which  such  land  shall  have 
been  held,  or  the  profiu  thereof,  or  such 
rent  shall  have  been  received,  notwithstand- 
ing the  person  claiming  such  land,  or  some 
person  through  whom  he  claims,  shall,  at 
any  time  preriously  to  the  <veation  of  the 
estate  or  estates  which  shall  have  deter- 
mhied,  have  been  in  possession  or  recei|t 
of  the  profits  of  such  land,  or  in  receipt  of 
such  rent," 


(a)  By  the  2d  section  it  is  enacted,  that 
no  land  or  rent  shall  be  recovered  but 
within  twenty  years  after  the  right  of  action 
accrues  to  the  claimant,  or  some  persoa 
through  whom  he  claims.  The  8d  section 
enacts,  that  such  right  is  to  be  deemed  to 
have  first  accrued,  when  the  claimant,  or 
those  under  or  through  whom  he  claims, 
was  dispossessed,  or  <£scontinued  the  pos- 
session of  the  premises  or  rent  sought  to 
be  recovered.  The  16th  clause  extends  the 
period  of  limitation  by  ten  additional  years, 
to  persons  under  certain  legal  disabilities; 
and  the  17th  danse  restricts  it  in  all  cases 
to  forty  years,  notwithstanding  any  legal 
disablity  whatever. 

{b)  8  Dowl.  &  Ryl.  88. 

(c>  5  Barn.  &  Aid.  6S7. 

<</)  S  Barn.  &Adol.  738. 
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iSi^c  BmtA,    when  the  estate  shall  become  an  interest  in  possession.    In  the  present  cai<. 
DoEdem       ^P^^  ^^^  death  of  Mrs.  Corbyn^  an  intervening  estate  was  created  by  open- 
CoRBYN       tion  of  law,  namely,  the  husband's  tenancy  by  the  courtesy.     During  the 
Beamston.     continuance  of  that  intervening  estate,  the  heir  at  law,  the  lessor  of  the 
plaintiff,  had  only  an  estate  in  expectancy.    Upon  the  death  of  his  &ther,  that 
estate  became  an  estate  in  possession ;  and  consequently,  under  the  provisiuo 
of  this  clause,  his  right  must  be  deemed  to  have  first  accrued  upon  the  deter- 
mination of  the  intervening  estate,  namely,  on  the  death  of  his  father  in  1^32. 
Upon  this  ground,  also,  the  nonsuit  should  be  set  aside. 

Cffr.  adv,  vult. 

Lord  DsNMAN,  C.  J.,  on  a  subsequent  day''(4th  of  May)  gave  judgment.- 
This  was  an  actbn  of  ejectment,  tried  before  my  brother  LiitUdak  at 
Norlhampion,  when  the  plaintiff  was  nonsuited.    A  motion  was  made  to  set 
aside  the  nonsuit.    We  took  time  to  consider  the  question,  and  we  are  nuv 
of  opinion,  that  no  rule  ought  to  be  granted.  The  question  in  this  case  aroK 
upon  the  17th  section  of  the  3  &  4  fVili.  4,  c.  27.    It  appeared  that  the 
party,  who  was  in  the  possession  of  the  premises  upwards  of  forty  years  ago. 
had  left  them  and  removed  to  a  considerable  distance.    He  had  come  into 
possession  of  them  in  right  of  his  wife:  he  lived  with  her  for  someyear^ 
after  quitting  these  premises  and  then  she  died ;  and  after  the  wife's  death. 
he  lived  for  some  years  and  then  died;  and  than  her  heir  sought  to  recom 
possession  by  this  action.    The  evidence  was,  that  the  plaintiff's  mother  had 
disoontmued  possession  above  forty  years ;  and  we  think,  that  thereby  the 
pkintiff  is  clearly  barred  from  maintaining  the  present  action.  Some  question 
was  raised,  whether  the  possession  was  adverse,  but  the  term  in  this  case 
is  equivocal.    If  the  party  now  in  possession  had  held  under  the  per^s 
from  whom  the  phiintiff  daimed,  the  possession  of  the  former  might  be 
the  possession  of  the  latter.    Such,  however,  is  not  the  fiict,  but  the  fact  is, 
that  no  rent  was  shewn  to  have  been  paid  by  the  person  now  in  possession: 
that  the  parties  formerly  in  possession  withdrew  to  a  distance,  and  as  their 
right  rested  entirely  upon  possession,  and  not  upon  any  documentarr 
evidence  to  make  out  a  title,  this  desertion  by  them  of  the  property  goes 
very  far  to  shew  that  their  anterior  possession  was  not  justified.    It  is  irve, 
that  the  father  of  the  plaintiff  was  tenant  by  the  courtesy  after  his  wife  s 
death,  in  respect  of  all  the  property  that  the  wife  had  in  the  premises,  and 
that  till  the  father's  death,  the  plaintiff  could  not  prosecute  his  suit,  but 
under  the  circumstances  we  do  not  think  that  an  answer  to  the  positirc 
enactment  of  the  17th  clause.    Several  cases  were  cited  when  this  motion 
was  made,  shewing  a  strong  disinclination  to  favour  the  right  by  advert 
possession;  but  no  more  need  be  said,  than  that  we  do  not  think  they  bear 
upon  this  Statute.    There  will,  therefore,  be  no  rule. 

Rule  refused. 

Trinder  v.  Smbpley. 

Sje^iidSlS*'^   ASSUMPSIT  on  a  promissory  note  for  13/.  9*.  Md.,  dated  22d  Sfajf, 
againtttheiD-  1^^*  n^d©  by  George  Taylor,  payable  to  the  defendant  or  his  order, 

m^nt^^  ^^    ^^  *"™  indorsed  to  Henry  Bingham,  and  by  him    indorsed  to  the 
payable  at  a  particular  plaoe,  where  the  allegation  of  pieseDtmeot  in  the  declaration  was  general, 
but  no  objection  wai  taken  on  account  of  the  variance  at  the  trial :— 1/eW,  that  it  was  no  ground 
tor  a  new  tnal. 


SW^DLXT. 
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plaintifll  The  declaraiion  averred  a  presentment  generally  to  Georgt  Taylor^    JBa^$Bemh, 
of  which  the  defendant  had  notice.    P/^im.*— Firsti  that  Charge  Tby/lewdid       xundia 
not  make  the  note.    Secondly,  that  the  note  was  not,  when  due,  presented  to      q^,^,^ 
the  said  Creorge  Taylor  for  payment;   and  that  the  defendant  had  not 
due  notice  of  the  presentment  and  nonpayment ;  and  issue  joined  on  these 
pleas.    At  the  trial  before  Lord  Denmanf  C.  J.,  at  the  sittings  after  HUary 
Term  in  Middlesea:,  the  note  when  produced  appeared  to  have  been  made 
payable  at  No.  3,  New  Inn  Buildinge,  Strand,-  but  no  objecticMi  was  taken 
by  the  defendant  on  that  account    A  verdict  was  found  for  the  plaintifil 

Maneel  now  moved  for  a  new  trial,  on  the  ground  that  the  allegation  of 
the  presentment  was  general,  and  the  proof  was,  that  the  note  was  made 
payable  at  a  particular  place :  there  was,  therefore,  a  fatal  variance :  but 

Per  Curiam. — As  the  objection  was  not  taken  at  the  trial,  it  is  no  ground 
for  a  |iew  trial. 

Rule  refused. 


CiliWPMAN  V.  KiSBNB. 

A.SSUMPSIT  on  a  bill  of  exchange  by  indorsee  against  drawer.    PtetUr  if  tbe  drawer 
First,  No  notice  of  dishonour.    Secondly,  Usury.    At  the  trial  beforer  J-u"?^^* 

Tindalf  C.  J.  at  the  last  summer  assizes  for  Sussex,  it  appeared  that  when  or  promiMory 
the  bill  became  due  it  was  in  the  hands  of  one  WiUeher,  who  had  received  it  J^^lJ^^f 
from  the  plaintiff.  The  notice  of  dishonour  was  given  to  the  defendant  by  its  dishonour 
the  clerk  of  the  plaintiff,  who  at  that  moment  was  not  possessed  of  the  bill,  sra^hoiBT' 
but  who  two  months  after  it  was  due  took  it  up,  and  then  brought  the  P"*7  *° '^  '* 
present  action;  it  was  objected  that  the  notice  of  dishonour  was  not  sufficient,  Wnefit  of  all, 
as  the  person  who  gave  it  was  not  at  that  time  the  holder  of  the  bill,  nor  the  " m|ie"£m*"* 
agent  of  the  holder;  and  Tindal  v.  Brown  (a)  was  relied  on.  The  learned  liable  upon  it, 
judge  nonsuited  the  plaintiff,  with  liberty  to  move  to  set  aside  the  nonsuit  Mm  ^rho  gives 
and  have  a  new  trial.     A  rule  for  that  purpose  was  accordingly  obtained  in  **>•  notice  be 

\      4,  njT'  t.     t  rn  tr     tr-  o  ^  not  tbe  holder, 

last  Mtchaelmae  Term.  or  the  agent  of 

the  holder,  at 
'  the  time. 
Theeiger  and  Piatt,  now  shewed  cause. — Tindal  v.  Brown  is   not  the 

only  authority  for  saying  that  the  notice  of  dishonour  must  come  from  the 

holder  himself,  or  from  some  person  6n  his  behalf.   In  Stewart  v.  Kentiett  (b) 

the  same  principle  was  recognized  and  acted  on. — [Lord  Denman,  C.  J. — ^II 

is  singular  that  these  cases  were  not  cited  in  Jameson  v.  Swinton  (c)  where 

Lawreneey  J.  says,  <<  I  do  not  remember  to  have  heard  the  point  made  before; 

but  I  am  of  opinion  that  the  drawer  or  indorser  is  liable  to  all  subsequent 

indorsees,  if  he  had  due  notice  of  the  dishonour  of  the  bill  from  any  person 

who  is  a  party  to  it;"  nor  were  they  mentioned  in  Wilson  v.  Swabey  (d), 

where,  in  an  action  by  an  indorsee  against  the  drawer.  Lord  EUenbo' 

rough  said  that  "  notice  from  any  person  who  is  a  party  to  the  bill  is 

sufficient."] — ^Those  cases  were  decided  without  any  authorities  being  cited; 

(a)  I  Term  Rep.  167.  (e)  8  Camp.  878. 

{b)  8  Camp.  177.  (d)  1  Stark.  34. 
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XSi^^itek,  and  (he  hmt  of  th^m  mefelf  upon  Uie  pond  being  utaled,  and  vitbd 
argument.  There  are  'diflicnllieB  in  thia  caae  which  did  not  exist  b  \k 
others.  In  Rather  ▼.  Kienm  (e),  where,  on  the  daj  the  bill  beeane  dQe,tlK 
aooejitor  wrote  a  leHer  to  the  defendant  the  drawer,  atatang  that  he  tk 
aoeefftor  oould  not  take  up  the  bill,  and  that  it  waa  then  in  the  hands  of  tk 
plaintifik,  the  notice  was  held  sufficient ;  bnt  in  that  notice  the  defendaot 
was  informed  who  were  the  parties  who  held  the  bill,  and  the  opportonitT 
was  given  him  to  take  it  up.  There  was  no  auch  notice  bete:  tiie  object 
of  notice,  which  is  to  enable  the  person  liable,  at  once  to  take  up  the  bill,  aid 
put  himself  mto  a  condition  to  recover  from  preceding  parties,  was  defetted 
for  the  want  of  it.  WilUktr  coidd  have  no  right  to  sue  the  defoiduit  a 
this  notice,  nor  can  the  plaintiff  be  in  a  better  aituatioB  than  him.  Tbe 
plaintiff  was  not  at  the  moment  of  the  notice,  either  the  holder  of  the  biIl,or 
the  agent  of  the  holder,  and  the  notice  from  his  cleric  is  not  such  a  notioe  a 
IB  contemplated  by  law. 

AMpkuMf  in  support  of  the  rule.— The  notice  here  was  in  accordance 
with  the  custom  of  commercial  men,  and  must  be  deemed  sufficient  Tlie 
plaintiff  was  a  party  to  the  bill,  and  the  notice  would  enable  the  defendast 
to  obtain  bformation,  by  which,  if  he  had  the  necessary  funds,  he  couUti 
once  take  up  the  bill.  This  is  the  object  of  the  notice.  In  Stewart  v.  An- 
neii^  where  Lord  Eitenborouffh  held  that  notice  from  the  holder  of  the  \i^ 
was  necessary;  the  party  giving  the  notkse  was  a  mere  stranger;  and  \ai 
lordship  said  that  he  was  not  even  the  agent  of  the  holder  of  the  V31,ud 
**  that  the  notice  must  come  from  the  person  who  can  give  the  drawer  tf 
indorser  his  immediate  remedy  upon  the  bill,  otherwise  it  is  a  mere  histoHoi 
fact."  The  notioe  in  this  case  completely  ftdfilled  that  condition,  in  ^^' 
CMtiyU  Treatise  on  Bills,  the  result  of  the  cases  is  thus  stated,  "  that  if  an? 
person  whose  name  is  on  the  bill  gives  the  notice,  that  is  sufficient'M^ 
Denman,  C  J.— In  Exparte  Barclay  (/)  Lord  Eldon  adopted  the  rule  bid 
down  in  Tindai  v.  ^rot<7n.}--But  the  practice  has  since  been  different,  vA 
Mr.  Baron  Baffley,  in  his  book  on  bills  (g),  adopts  the  rule  as  laid  dovnio 
IViUm  v.  Stoabey. — [Lord  Denman,  C.  J.— The  Court  will  consider  whelAer 
Tindai  v.  Brown  ought  to  be  overruled  or  not,  if  indeed  it  has  not  ^ 
overruled  already. 

Oht.  dd9,  twA. 

Lisrd  DsNMATf,  C.  J.  afterwards  (Tth  Miy)  delivered  jodgni«it— Tfe 
teas  an  acti<Hi  on  a  bfll  of  exchange,  in  which  a  nonsuit  had  been  entered  ^ 
want  of  proof  of  notke  of  dishonour.  The  bill  had  been  indorsed  over  to 
one  WiUaker,  with  incrtnietions'to  obtain  payment,  or  to  give  notioe  of  ^ 
honour.  Notice  of  dishonour  was  given,  but  not  by  WtUeher,  but  bj  ^ 
derk  of  the  plaintiff,  who  was  not  then  the  holder  of  the  bill  The  objee^ 
taken  to  the  right  of  the  plaintMT  to  recover,  was  founded  on  the  autbority  01 
the  ease  of  Tindai  v.  Brawny  m  whfeh  notice  of  dishonour  from  the  ^^^ 
who  was  not  at  the  time  the  holder  of  the  bill  was  held  not  to  be  «ufiicie"|^ 
That  case  was  aflerwarda  recognized  in  ExpaHe  Barclay,  but  the  principle » 

(e)  A  Camp.  87.  {g)  5  Edit.  855. 

(/)  7  Vea.  Jim.  597. 
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it  was  overruled  in  Jame'ton  v.  Swinion,  atid  in  Witteh  V.  SufdiiHf  ;  eUd  fiom    '^B^%J^^ 

the  imy  in  which  it  is  spoken  of  in  the  Treatises  on  Bills  of  fixdunge,  Hap-      QsArtfAw 

pears  that  the  contrary  doctrine  has  prerailed ;  and  that  the^decision  in  TYmla/  •. 

V.  Brown  is  contrary  to  all  the  usages  of  the  commercial  world.   The  tmiversal  '* 

practice  appears  to  have  been  to  consider  that  due  notice  grven  by  a  party 

to  the  bill  is  sufficient,  though  he  is  not  the  holder  of  the  bill  at  the  time. 

We  cannot  imagine  that  these  cases  were  not  present  to  the  minds  of  the 

two  learned  judges,  Lord  EUenhorough  and  Mr.  Justice  Lawrence,  who  at 

A^ftft  Priu$  decided  in  express  terms  that  notice  from  a  person  who  was  a 

party  to  the  bill  was  sufficient;   and  we  are  now  therefore  compelled  to 

determine  whether  the  doctrine  in  Jtndal  v.  Broum  is  good  law.    We  think 

that  it  is  not.     If  it  were,  the  holder  might  secure  his  own  rights,  by  giving 

a  regular  and  immediate  notice  to  the  party  next  before  him ;  but  any  other 

party  to  the  bill  would  be  deprived  of  all  remedy,  unless  each  of  these 

parties  gave  regular  and  immediate  notice,  aqd  took  up  the  bill  immediately. 

It  was  not  essentially  necessary  to  decide  this  point  in  Tindal  v.  Braum,  as 

other  points  were  involved  in  that  case,  and  ;as  the  Court,  including  Lord 

Mansfield,  granted  a  new  trial,  in  drder  to  have  them  more  Ailly  inquired 

into. 

Rule  abs6lute. 

Bland  v.  Bland  and  others. 

^RESP^SS  for  a  forcible  entry  into  a  mansion4iouse,  under  colour  of  WheraintrM- 

making  a  distress  for  rent,  and  remaining  there  three  or  four  days.  ^S^^^i^!^ 

Pleat:  First,  Uberum  tenementum;  and  secondly,  a  justification  under  a  mansioD-house 

distress  for  rent.    At  the  trial  before  Parke,  B.,  at  the  last  assizes  for  ForA-  ^king°ii°S*/ 

shire,  ;it  appeared  that  one  of  the  defendants  was  a  party  claiming  title  ^nformt, 

to  the  property;  and  which  claim  he  had  chosen  to  assert  by  making  a  there for^three 

distress  on  the  premises,  but  tliat  there  was  no  ground  of  pretence  for  SJe^dS^^^'V 

his  claim ;  and  that  the  others  were  a  broker  and  his  assistants  employed  fi6.  um.  and  a 

upon  the  occasion.    The  jury  found  a  verdict  for  the  plaintiff,  with  1000/-  iStoTdiSreM 

damages.  for  rent,  to  en- 

force a  claim  to 
the  property, 
Ateherley,  Serjt.,  now  moved  for  a  new  trial,  cm  the  ground  of  excessive  *"  which  ihere 
damages,  but  the  Court,  after  taking  time  to  ccmsider,  tligihtett  foun- 

Refused  the  rule.       ^'»<»»  "5*  2* 

jurj  ffare  lOOOf. 
damages,  the  Court  refused  to  grant  a  new  trial  on  the  ground  of  exocssiTe  cUmagei. 

Roper  t;.  Holland. 

JJEBT  for  money  had  and  received,  money  lent,  and  on  an  account  stated,  i.  If  a  tmste* 

Hea:  nil  debit.    At  the  trial  before  Patteson,  J.,  at  Worcester,  at  the  uiMwtSkig. 

spring  assizes,  1834,  it  appeared  that  the  defendant  was  the  trustee  of  an  ingtohisoM<M 

estate  for  the  benefit  of  the  plaintiff  and  his  wife,  who  were  entitled  to  receive  2?  hllSds"^ 

action  at  law 

for  money  had  and  received  may  he  maintained  hy  the  eettfdqiu  trutt  on  such  admission. 

2.  Where  the  trustee  of  an  estate,  who  had  funds  helonsing  to  his  ee$iui  que  tnut  in  his  hands, 

said  that  he  was  ready  to  pay  him  lOl.  down  if  he  would  give  credit  for  certain  repairs  >-~Held^ 

that  it  was  such  a  statement  of  account  and  declaimtion  of  a  balance  due  as  woidd  maintain 

an  action* 
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Kn^BenA,    60t,p€r  annum  .*  that  the  defendant  in  his  character  of  trustee,  had  reaiTed 
^^  a  Bum  of  6O/.9  to  which  they  were  entitled :  that  he  had  paid  23/.  part  of  that 

sum,  but  retained  the  remainder,  telling  a  third  person,  that  he  was  willii^ 
to  pay  the  plaintiff  10/.  down,  if  the  plaintiff  would  give  him  credit  for  17/ 
for  certain  alleged  repairs.  A  verdict  was  given  for  the  plaintiff  for  10/.  A 
rule  having  been  obtained  in  Easter  Term,  1834,  for  a  new  trial, 

Ludlow,  Serjt.  and  Godson^  now  shewed  cause  against  the  rule.— Thej 
were  stopped  by  the  Court. 

it.  V.  Richards,  in  support  of  the  rule,  contended  that  there  yr^ 
no  account  stated,  or  balance  struck  and  acknowledged,  to  make  ^ 
defendant,  who  was  a  trustee,  liable  to  his  cestui  que  trust,  in  an  action 
at  law,    He  cited  Ciue  v.  Roberts  (a). 

Lord  Denman,  C.  J. — The  defendant  was  the  owner  of  an  estate  in  trust 
for  the  plaintiff  and  his  wife,  and  he  was  bound  to  pay  to  the  plaintiffs  sue 
of  50/.  per  annum.  He  had,  on  their  accoimt,  in  his  hands  a  sum  of  50/. ;  bat 
at  some  particular  period,  he  had  paid  a  part  of  this  money,  and  he  said  to  a 
witness,  who  was  called  at  the  trial, ''  I  am  ready  to  pay  him  (meaning  the 
plaintiff)  10/.  down,  if  he  will  give  me  credit  for  some  repairs  that  I  havedone." 
Some  difficulty  arose  on  this  matter,  and  the  payment  was  never  made.  Tk 
plaintiff  did  not  choose  to  give  a  receipt  for  the  whole  17 L  claimed  (at 
the  repairs.  It  seems  to  me,  that  the  defendant  has  stated  the  account  for 
himself,  so  as  to  render  himself  liable  in  this  form  of  action.  It  must  be  1 
question  of  evidence  what  the  intention  of  the  defendant  was  in  stating 
the  account  in  this  manner.  It  was  entirely  a  question  for  the  jmy,  a»^ 
they  thought  that,  in  fact,  an  account  had  been  stated  between  the  parties 
I  think,  therefore,  that  the  present  action  may  be  maintained  upon  it. 

LiTTLBDALB,  J.— I  am  of  the  same  opinion.  The  defendant  received  tk 
money  as  a  trustee,  and  in  that  character  he  would  not  be  liable  to  an  action 
at  law  for  money  had  and  received,  but  he  paid  over  a  part  and  declami 
a  balance;  and  when  a  dispute  was  raised  about  the  receipt,  he  bims^i 
pointed  out  how  much  of  the  27/.  ought  to  be  appropriated. 

Patteson,  J. — On  the  result  of  the  evidence,  I  do  not  see  how  it  ^ 
possible  to  say  that  this  action  is  not  maintainable.  The  admission  of  the 
balance  is  made  without  any  qualification  whatever. 

Coleridge,  J. — ^If  the  trustee  admits  a  balance  to  be  in  his  hands,  it 
is  clear  that  an  action  can  be  maintained  on  such  admission.  He  bas 
here  stated  what  deductions  he  claims,  namely  17/.  for  repairs,  after  vhici 
he  admits  that  10/.  are  due  from  him  to  the  cestui  que  trust.  It  is  «^' 
that  the  action  will  lie  for  the  10/. 

Rule  discharged. 

(a)  Holt,  500. 


EASTER  TERM,  1835.  169 


ChITTY  v.   DeNDY.  KiMf^sBe^dk, 


VMT'RIT  of  false  judgpfnent  from  an  inferior  court  not  of  record.     The  action  Where  to  debt 

Tvas  debt,  for  work  and  labour,  and  money  lent.    The  defendant  below  JirtTn  mTiST 

pleaded  both  the  general  issue  and  a  set-off.   The  plaintiff  below  treated  the  feriorooait,  riot 

plea  of  set-off  as  a  nullity ;  and  replied  only  to  the  general  issue,  upon  which  defimSmt 

he  obtained  a  verdict  and  judgment.  S*^**  ^\^ 

iisue  and  aet- 

Blackburne,  for  the  defendant  below. — Duplicity  in  pleading  can  only  pj^j^fftrelt. 

be  taken  advantage  of  by  special  demurrer.  In  Com,  Dig,  tit.  Pleader,  £.  2,  mg  the  Utter 

it  is  said,  ''a  double  plea  is  aided  upon  a  general  demurrer;  and,  therefore,  £{•  !!^h^  ~ 

there  must  be  a  special  demurrer  to  it,"  and  all  the  instances  there  put,  are  ~7*?/^*ff"'» 

to  that  efl^ct.     The  Statute  of  Anne  (a)  does  not  apply  to  inferior  courts  reriict  and 

not  of  record ;  a  defendant,  therefore,  certainly  cannot  plead  more  than  one  ^jS^V  writ 

plea  to  the  same  part  of  the  declaration.    But  the  question  here  is,  whether  of  false  judg- 

if  he  does  plead  two  pleas,  the  plaintiff  is  at  liberty  to  reject  which  of  them  Sedefoadant 

he  thinks  proper.     A  good  issue  was  oflfered  on  the  plea  of  set-oil^  but  the  could  not  plead 

plaintiff  took  no  notice  whatever  of  it.    He  ought  not  to  have  the  power  of  f^  J|^  y 


electing  upon  which  of  the  two  pleas  he  will  join  issue.  *^  th**il!lLmd 

wai  turplttia^e, 

Chilton,  contrd.—1\ie  defendant  below  was  only  entitled  to  plead  one  plea.  JJJ^  jJJtSw  in 
Th6  Court  even  had  no  power  to  allow  two  pleas:  therefore  the  plaintiff  taking  no  notice 
below  was  at  liberty  to  join  issue  upon  either  of  the  pleas,  at  iiis  election,  judgment  y 
and  to  treat  the  other  as  a  nullity.  Had  it  happened  in  the  superior  courts, 
in  a  case  where  the  defendant  was  at  liberty  to  plead  only  one  plea,  the  plaintiff 
would  have  been  entitled  to  sign  judgment. — [Litiledaie,  J. — Now  he  would, 
but  not  before  the  new  rules.  Under  the  same  title  in  Com.  Dig,  it  is  said 
to  be  duplicity  if  a  man ''  pleads  not  guilty,  to  part,  and  justifies  for  the  same 
part.*^]  The  defendant  cannot  complain,  if  he  embarrasses  the  record  with 
two  pleas,  that  the  issue  should  be  taken  upon  the  plea  most  unfavourable 
to  himself.  The  plea  of  set-off  was  a  mere  nullity. — [Littledale,  J. — Was^ 
there  not  a  discontinuance  as  to  that  plea?] — The  plaintiff  answered  one  plea]; 
and  that  was  all  he  was  required  to  do. 

Blaekbume,  in  reply. — It  is  incumbent  upon  the  defendant  in  the  superior 
courts  to  obtain  leave  to  plead  more  than  one  plea,  previously  to  his  doing  so; 
and  in  the  Common  Pleas,  it  was  not  the  practice,  before  the  new  rules,  to 
treat  the  plea  as  a  nullity,  if  more  than  one  plea  was  pleaded  without  leave  of 
the  Court :  it  was  necessary  to  apply  to  the  Court  (6).  This  case  is  to  be 
determined  without  reference  to  the  Statute  of  Anne,  or  to  the  new  rules  in 
the  superior  courts ;  and  by  the  old  practice,  the  only  mode  by  which  the 
plaintiff  could  have  availed  himself  of  the  objection,  was  by  special  demurrer. 
There  ought  to  have  been  a  demurrer  to  one  plea ;  and  the  case  would  have 
gone  &irly  to  the  jury  upon  the  other. 

Cur,  adv,  vult. 

(a)  4  &  5  Anne,  c.  16.  {b)  See  Griffiths  Y.  Eyles,  1  Bos.  &  Pol. 

415. 
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Lord  Denman,  C.  J.,  in  this  term  (13th  JMby)  gave  judgment — ^Thisiri 
a  writ  of  false  judgment  on  a  judgment  given  for  the  plaintiff  in  the  com 
below.  He  declared  in  debt  on  simple  conUact,  and  the  defendant  plesded 
first,  nil  debet^  and  also  a  further  plea  of  set-off.  The  plaintiff  in  his  replia 
tion  took  issue  on  the  first  plea,  but  took  no  notice  of  the  set-off  The  jw 
gave  a  verdict  for  the  plaintiff  It  is  a  rule  in  pleading,  that  a  plea  must  iki 
be  double;  and  where  that  rule  is  not  observed,  the  plaintiff  may  demur 
and  generally  speaking  he  ought  to  do  so.  If  he  replies  at  all,  he  ou^tl« 
answer  the  whole,  and  not  merely  one  part,  leaving  the  other  unnoticed 
for  it  is  also  a  rule,  that  if  the  plaintiff  does  not  answer  the  whole  of  the  pits 
it  is  a  discontinuance;  a  discontinuance  is,  however,  cured  after  verdict J5 
the  Statute  of  32  Henry  8,  c.  30.  That  Statute,  however,  only  applies  ti 
cases  in  the  King's  Courts  of  Record :  so  that  this  case  was  not  afiected  by 
it.  This  is  not  a  case  of  two  pleas  pleaded  by  leave  of  the  Court  under  tk 
Statute,  4  &  6  Anne,  c.  16,  s.  4 :  that  Statute  being  confined  to  Coum 
of  Record.  It  is  said,  that  it  could  not  be  known  on  which  plea  the  de^ 
fendant  meant  to  rely  in  the  event  of  the  cause  going  to  trial  on  both  piea^ 
The  plaintiff  only  took  notice  of  one  of  the  pleas  and  joined  issue  00  tki 
alona  A  Court  of  Error  will  take  notice,  that  double  pleading  is  not  autlio- 
rized  in  inferior  courts  not  of  record.  As  the  first  plea  was  complete,  tk 
second  was  surplusage ;  the  plaintiff  was,  therefore,  justified  in  taking  ik 
notice  of  it  There  is,  therefore,  no  error  or  false  judgment ;  the  judgmeol  J 
the  Court  below  must,  therefore,  be  affirmed. 

Judgmei^t  affirmed  {c). 


(cV  There  wai  anothtr  case,  OhUif^  v. 
Liu^ard,  of  the  tame  kiod :  id  which  bow* 
ever  there  was  at  first  an  objection  taken 
to  the  declaration,  that  it  alleged  that  the 
money  was  doe  and  owing  withm  the  jurta'* 
diction  of  the  inferior  court,  but  did  not  S9j 


that  the  cause  of  aetk>D  arose  whb»  ih^ 
jurisdiction:  that  objection  was»  bovt^ 
given  up  on  the  argument,  and  jodpjwi 
was  given  in  the  same  way  as  in  tlie  pno- 
dpal  < 


Lemprie^  t^.  Humphrey. 


nnRESPASS  for  breaking  and  entering  a  close,  described  in  the  deckiationas 
abutting  **  on  the  south  towards  a  certain  highway,  in  the  parish  of /t,  io  ^ 
county  of  Sussex ;  towards  the  north  on  certain  land ;  on  the  east  on  premi^ 
in  the  occupation  of  the  plaintiff;  and  on  the  west  towards  certain  prenu^? 
in  the  occupation  of  the  defendant,  and  situate  in  the  parish  of  W^  P^^  ^^' 
the  dose  m  which,  &c.  was  within  and  parcel  of  the  manor  of  ^T.  and  s  <^ 
tomary  tenement  of  that  manor :  demisable  l^  copy  of  court  roll,  according  ^ 
the  custom  of  the  manor:  alleging  a  grant  to  the  defendant,  dated  11  ^' 
1805 ;  whereupon  being  seised  according  to  the  custom,  he  entered  and  oom- 
hutdoM  "M^^  ^  trespasses.  Replication.  Denial  that  the  close  in  which,  Ac.  ^^ 
not  give  mj  within  or  parcel  of  the  manor,  and  a  customary  tenement  thereof,  i^^^ 
tiraonthecSoL  f^^^"'  ^^^  v^M^  thereon.  At  the  trial,  at  the  summer  assizes,  \^^'^ 
thei)hdntiff  Sueeex^  before  Litiledale,  J.  it  appeared  that  the  description  of  the  ck^ 
need  not  new 

assign,  but  is  entitled  to  recorer  upon  proving  a  trespass  in  a  close  in  his  possession  answering 
the  description  given  in  the  declaration,  althoogh  the  defendant  may  have  a  close  in  the  same 
parish,  which  may  also  answer  the  description  given  in  the  declaration ;  and  that  description  may 
De  moie  accurately  applicable  to  the  delendanrs  close  than  to  that  of  the  plaintiC 
S.  It  if  not  accurate  to  describe  a  close  u  abutting  **  towards**  a  place. 


1.  In  I 

quart  eUuumm 
/n^,  where 
the  plaintiff 
describes  the 
close  in  his  d^ 
elaration  by 
abuttals,  and 
the  defendant 
pleads  only  a 
Josttfleation 
that  the  close 
IS  his  property 
as  a  customary 
I  of  a 


HCMPUAKI^ 
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grven  in  the  declaration,  was  precisely  applicable  to  a  close  wUck  vas  a^cua-*  Ka^  Hoidk 
toinary  tenement  of  tbe  manor  of  H.,  and  which  nnquestionafaiy  belonged  to  lxi^)^|^b 
the  defendant.     It  also  appeared  that  the  close,  the  right  to  which  was  the  r. 

question  in  dispute,  adjoined  to  the  defendant's  close;  and  that  it  had  abuttali^ 
answering  the  same  description  in  every  respect,  except  that  it  was  a  tri* 
angular  piece  of  land.  It  was  objected  in  limin0  that  the  deacriptV)n.  by 
abuttals  in  the  declaration  was  insufficient;  but  the  learned  judge  refused  to 
nonsuit  the  plaintiff,  but  reserved  the  point  for  the  opinion  of  the  Court* 
^fter  evidence  on  both  sides  was  gone  into,  the  whole  matter  was  left  to  the 
jury ;  and  they  found  a  verdict  for  the  plaintiff,  with  1«.  damages.  A  rule  to 
set  aside  the  verdict  and  enter  a  nonsuit  instead,  having  been  obtained  by 
Piatt, 

T%esi^  now  shewed  cau8e.-<^As  there  is  no  plea,  of  the  general  issue, 
the  justification  adopts  the  description  given  of  the  cbse  in  the  declaration.-^ 
[Lord  Dennumy  C.  J. — Is  not  t^s  a  case  of  a  defective  description  of  the 
iocH9  in  quQ?  It  appears  that  there  aie  two  closes,  botli  of  which  answer 
the  description  given.  What  is  there  to  shew  which  of  them  is  meant  ?]•*- 
[Pati$§on,  Jj^The  word  **  towards''  is  not  a  proper  description  of  abuttab.]-^ 
The  defendant  has  himself  adopted  the  descr^tion  given;  thereferci  if 
incorrect,  it  is  not  competent  to  him  now  to  object  to  it.  He  ought  to  have 
demurred;  or  if  he  felt  apy  difficulty  in  knowing  which  close  was  meant,  he 
should  have  applied  for  a  particular  under  a  judge's  order.  It  is  no  ground 
for  an  application  for  a  nonsuit. — [Lord  Dentnan,  C.  J. — ^That  would  be  so,  if 
the  description  were  absurd  on  tbe  fece  of  the  dedaraiion.  Here  there  woiild 
have  been  no  objection,  if  there  had  been  only  one  ck>se.  which  answered 
the  description  :  but  if--«s  the  fact  was — ^it  appeared  at  the  trial  for  the  first 
time  that  there  were  two,  the  d^endant  could  only  take  advantage  of  the 
error  when  he  found  it  out,  by  an  application  for  a  nonsuit.]-— In  Cocker  \\ 
Crampian  (a)^  a  new  assignment  was  held  to  be  unnecessary,  in  circum*^ 
stances  nearly  similar  to  the  present.  In  Roberts  v.  Karr  (b),  Heath,  J. 
says  '^  abuttals  h&ve  never  been  construed  very  ytrictly:  thus  if  premises  bo 
descnbed^as  abutting  on  a  house  to  the  east,  it  may  be  the  north-east  or 
south-easU" 

Piatt  and  HoUiet,  in  support  of  the  rule.-^The  description  only  agrees 
with  the  piece  of  land  which  is  undoubtedly  the  property  of  the  defendant. 
It  does  not  apply  to  that  piece  of  landi  the  right  to  which  is  in  dispute. 
The  abuttals  describe  land  having  a  boundary  of  four  sides,  whereas  the 
land  in  question  is  of  a  triangular  form.  The  description  is  material :  for  the 
verdict  would  be  evidence  of  the  plaintifi^'s  title,  in  an  ejectment  for  the 
piece  (^land  which  is  confessedly  the  property  of  the  defendant. 

Lord  Denman,  C.  J.-^In  this  case,  the  plaintiff  has  given  in  his  declaration 
a  description  which  is  certainly  not  satisfactory  in  itselC  The  defendant  has 
justified  the  act  of  trespass,  by  saying,  that  the  land  was  his  as  the  cus- 
tomary tenant  of  a  certain  manor.  The  parties  went  to  trial,  and  the 
defendant  then  said,  I  daim  to  shew  th^t  thp  description  given  of  the  property, 

(a)  1  Barn.  &  Cres.  489.  (6)  1  TauQt.  495. 
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Kx^i  Bench.    18  one  which  exactly  describes  land  which  is  unquestionably  mine.   T 
LsMPxiEKB     ^'^^  proceeded,  and  the  objection  raised  to  the  defendant's  giving  evidenot 
r.  make  out  such  a  case  was  reserved.    The  question  now  is,  whether  tii 

^  '     objection  was  valid;  and  whether  the  trial  ought  to   have   proceeded. 

whether  the  defendant,  proving  that  he  was  the  customary  tenant  of  hi 
answering  the  description  in  the  declaration,  is  entitled  to  have  a  nooM 
entered.  On  considering  the  rules  and  the  cases  on  this  subject,  and  i 
former  rules  of  pleading,  it  appears  to  me  that  the  verdict  in  this  case  cm 
be  disturbed.  The  defendant  is  bound  by  the  description  in  the  declantK 
which  he  has  adopted,  and  on  which  he  has  framed  his  justification.  lf\ 
thought  that  description  insufficient,  he  should  have  demurred  to  it ;  but 
he  says  the  description  is  such  that  I  can  justify  upon  it,  that  brin^  fi'i 
exactly  within  the  authority  of  the  case  of  Cocker  v.  Crampion,  in  which  it  wj 
held,  where  a  plaintiff  named  the  close  in  the  declaration,  and  the  detemk 
pleaded  liberum  tenemenium  generally,  without  giving  any  further  descrif 
tion,  that  the  plaintiff  need  not  new  assign,  although  the  defendant  idB 
have  a  close  of  the  same  name  in  the  same  parish.  It  seems  to  me,  tb 
the  same  doctrine  applies  here.  The  defendant  might  have  prevented  :: 
matter  from  proceeding  to  trial  in  this  way,  if  he  deemed  the  descriptfcu 
uncertain ;  but  alter  he  has  considered  it,  and  chosen  to  treat  it  as  certnk 
he  must  be  bound  by  it,  though  that  description  is  given  by  abuttals  asi 
not  by  name,  and  though  it  may  therefore  admit  of  some  possible  doubt  e 
its  applicatbn. 

LiTTLBDALB,  J. — ^I  am  entirely  of  the  same  opinion.  I  think  the  case  faii^ 
within  the  principle  laid  down  in  Cocker  v.  Crompton.  Here  is  a  descnptj<v 
given  of  the  land  claimed  by  the  plaintiff,  and  the  defendant  thinks  thsi 
description  exactly  answers  to  his  own  land ;  but  he  lets  the  case  go  to  tna), 
and  the  plaintiff  makes  out  his  claim,  the  plaintiff  is  therefore  entitled  to  t 
verdict.  It  may  be  said,  that  the  plaintiff  did  not  exactly  make  out  t^^ 
description.  The  defendant  however  must  be  taken  on  these  pleadings  ^" 
admit  that  the  plaintiff  was  in  possession  of  such  a  piece  of  land  as  is  de 
scribed  in  the  declaration;  for  if  that  description  is  wrong,  the  defendant 
ought  to  have  pleaded  the  general  issue.  As  he  has  not  done  that,  he  mu^t 
be  taken  to  have  admitted  the  general  description.  I  do  not  mean  to  say  tha: 
unless  the  plaintiff  could  prove  the  trespass  he  alleges  in  his  declaration,  tw 
defendant  would  be  bound  to  admit  that  trespass ;  but  on  the  face  of  ^ 
pleadings  he  is  bound  by  the  description  of  the  land  on  which  the  trespa>* 
is  alleged  to  have  been  committed.  The  rule  for  entering  a  nonsuit  must  be 
discharged,  as  the  case  clearly  falls  within  the  rule  in  Cocker  v.  Crmpiofi' 

Pattbson,  J. — I  am  also  of  opinion  that  the  rule  in  this  case  roust  be 
discharged,  and  that  it  must  be  so  on  the  authority  of  Cocker  v.  Crmpt^ 
I  am  not  sure  that  in  this  case  the  plaintiff  did  not  succeed  by  putting  '^^^ 
word  '*  towards,"  which  undoubtedly  was  in  itself  an  incorrect  expression 
But  then  the  defendant  might  have  take  advantage  of  that,  and  migh^  ^^^^ 
demurred,  or  might  have  applied  to  have  the  abuttals  more  distinctly  poJ"^^ 
out ;  but  he  adopted  the  description,  and  said,  that  he  had  a  close  of  ^^ 
same  description,  and  he  has  said  this,  taking  the  word  '*  towards  '^  to  ni^ 
"  on."     It  is  true,  that  a  triangular  piece  of  land  cannot  have  four  sides,  ^ 
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as  to  abut  on  the  north,  on  the  east,  on  the  south,  and  on  the  west ;  but  the 
Court  has  never  been  strict  in  looking  at  these  abuttals  by  the  points  of  the 
compass.  There  is  no  pleadenybg  the  possession  of  the  plaintiff;  if  there 
had  been,  the  case  might  have  been  very  diflferent,  supposing  the  description 
to  have  been  sufficient.  If  the  abuttals  had  been  **  on,"  and  the  defendant 
had  pleaded  that  the  plaintiff  was  not  in  possession,  the  plaintiff  must  have 
failed,  on  account  of  the  variance,  as  he  could  not  have  shewn  that  he  was  in 
possession  of  land  abutting  **  on''  those  sides;  but  I  do  not  know  that  the 
same  thing  would  have  follpwed  with  respect  to  land  abutting  **  towards '' 
such  sides.  The  defendant  ought  therefore  to  have  taken  advantage  in 
another  way.  Uliberum  tenementum  alone  be  pleaded,  as  is  the  case  in  effect 
here,  whether  the  description  be  by  name  or  by  abuttals.  Cocker  v.  Cramp- 
ion  applies ;  and  it  seems  to  me,  that  the  defendant  is  not  at  liberty  to  i4>ply 
his  evidence  to  shew  that  he  has  a  close  in  the  same  parish  of  the  same 
description,  whether  the  close  in  the  declaration  be  described  by  name,  or  by 
abuttals.  By  the  plea,  as  it  now  stands,  the  defendant  admits  that  the 
plaintiff  was  in  possession,  though  he  might  be  in  wrongful  possession  of 
the  close  in  question. 

Coleridge,  J. — I  am  also  of  opinion  that  the  rule  ought  to  be  discharged 
on  the  authority  of  the  case  of  Cocker  v.  Crompton.  That  case  was  ailer** 
wards  considered,  and  the  principle  of  it  recognized  and  acted  on  in  Cooke  v« 
Jackson  (c).  There  was  however  a  difference  between  the  two  cases,  which 
made  the  latter  even  a  stronger  case  for  the  plaintiff  than  Cocker  v.  Cromp* 
ton.  Lord  Tenterden^  in  Cooke  v.  Jackeon,  said  in  his  judgment,  "  two  points 
have  been  settled  in  cases  of  this  description;  First,  That  if  the  plaintiff  in 
a  declaration  of  trespass  names  his  close,  and  the  defendant  pleads  liberum 
tenementum  generally,  he  cannot,  by  shewing  that  he  himself  is  possessed 
of  a  close  of  the  same  name  and  in  the  same  vill,  turn  the  plaintiff  round, 
and  prevent  his  proving  a  trespass  in  his  own  close ;  and.  Secondly,  That 
where  there  is  a  general  district  of  land  known  by  one  general  name,  and 
there  are  several  occupiers  in  the  same  district,  each  person  may  call  his  own 
part  of  the  district  by  the  general  name.  Here  the  plaintiff  has  a  part  of 
the  district  called  Broadmead,  and  he  has  a  right  to  call  his  close  by  the 
name  of  Broadmead.  The  defendant  also  has  a  close  called  Broadmead,  in  the 
ssune  district,  and  he  also  has  a  right  to  call  his  by  that  name;  but  that  will 
not  prevent  the  plaintiff,  without  a  new  assignment,  from  going  into  evidence 
to  shew  that  the  two  closes  are  not  connected  one  with  another."  What  is 
the  principle  then  to  be  derived  from  these  two  cases  ?  Why  this,  that  if 
the  plaintiff  give  a  proper  and  accurate  description  of  the  close  by  name,  the 
other  party  cannot,  by  a  plea  of  liberum  tenementum,  put  him  upon  the 
proof  of  the  description  of  the  dose.  What  is  the  di&rence,  then,  where 
the  description,  instead^  of  being  by  name  is  made  by  abuttals  ?  If  this 
had  been  a  proper  description  by  abuttals,  there  could  have  been  no  argu- 
ment on  the  description.  That  deseription  is  said  not  to  be  accurate:  nor  is 
it ;  but  it  must  be  considered  sufficient  as  it  now  stands  on  the  pleadings  on 
this  record.     The  defendant  says  this  day,  that  nobody  knows  the  close 

(c)  9  Dowl.  &  Ryl.  495. 
VOL.  L  N 
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described  by  the  plaintifT.  On  the  contrary,  he  has  stated  on  the  record  ti> 
that  18  the  close  which  belongs  to  him.  He  has  admitted,  therelbre,  the  sut 
ciency  of  the  description,  and  has  brought  himself  within  the  rule,  by  puUii 
on  the  record  a  plea,  as  if  there  was  no  apparent  deficiency  in  the  descripiti 
of  the  abuttals.  All  the  consequences  then  must  follow  in  the  same  imnnf 
as  if  that  description  had  been  sufficient  on  the  face  of  it»  whether  tli 
description  was  made  by  abuttals  or  by  name. 

Rule  disdiaiged 


1.  TIm  depoti- 
ttons  ar»  con- 
cliuiTeeridenoe 
in  troTer  under 
6  Geo.  4,  c.  16, 
t.  92,  in  a  cue 
where  the  bank- 
rupt might  have 
sued  if  no  bank- 
ruptcy had  en- 
aued,  though 
the  conTenion 
be  alleged  to 
be  after  the 
bankruptcy. 

2.  A  bankrupt 
•old  goodi  be- 
fore hia  bank- 
ruptcy to  the 
defendant  for 
cash,  but  after 
they  were  deli- 
Tered,  the  de- 
fendant refuaed 
to  pay  for  them, 
and  claimed  to 
•et  oiTagainat 
the  value,  the 
amount  of  some 
running  accept- 
ance* of  the 
bankrupt  then 
in  hia  hands. 
The  assignees, 
treating  the 
vnrchueasa 
fraud,  sued  the 
defendant  in 
trover,  aUe^ng 
the  couTertion 
to  be  after  the 
bankruptcy. 
Notice  to  dis- 
pite  Uie  act  of 
bankruptcy, 
and  petitioning 
creditor's  debt 
having  been 
given  i-^Hdi, 
that  the  deposi- 
tiona  were  con- 
clusive evidence 
of  th«e  facts. 


Kitchener  and  others  (Assignees  of  Dean,  a  Bankrupt) 

V.  Power. 

l^ROVER  for  Miy  bales  of  bacon.  The  deetaraiion  contained  two  coust 
the  first,  on  a  possession  of  the  bankrupt,  and  a  conversion  afler  h 
bankruptcy;  and  the  second  on  a  possession  and  conversion,  both  af< 
the  bankruptcy.  Piea :  Not  guilty.  Notice  was  given  by  the  defendanii 
his  intention  to  dispute  the  act  of  bankruptcy  and  the  petitioning  creditor 
debt.  At  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  afler  Hik 
Term,  1834,  it  appeared,  that  the  action  had  been  brought  to  recover  i^ 
value  of  Rdy  bales  of  bacon,  which  had  been  purchased  in  April,  IS3S,  h 
the  defendant  from  the  bankrupt,  before  his  bankruptcy,  for  cash ;  but  & 
which,  after  the  delivery,  the  defendant  refused  to  pay,  on  the  groand,  (b 
he  had  a  right  to  set-off  the  value  of  the  bacon  against  some  nmoin^ 
acceptances  of  the  bankrupt,  which  he  then  held  in  his  hands;  aodtb 
question  was,  whether  that  did  not  amount  to  such  a  fraud  as  would  bs^ 
entitled  the  bankrupt  at  the  time,  and  his  assignees  subsequently,  to  i^- 
diate  the  contract,  and  maintain  trover  for  the  value  of  the  bacon,  ft «» 
contended  on  the  part  of  the  plaintifis,  that  the  cause  of  action  being  a  debt «! 
demand,  for  which  the  bankrupt  might  have  sued,  the  depositions  wetf 
conclusive  evidence  for  the  plaintiffs,  of  the  act  of  bankruptcy,  and  tie 
petitioning  creditor's  debt.  To  this  it  was  objected  on  the  part  of  w 
defendant,  that  as  the  action  proceeded  entirely  upon  a  oonversioo  ^^^ 
the  bankruptcy,  there  was  no  debt  or  demand  for  which  the  bankrupt  na^ 
have  sued ;  and  consequently  that  the  action  was  not  within  the  tenns  of  tw 
Statute.  The  depositions  alone  being  put  in,  and  no  other  evidence  beiK 
produced ;  the  learned  judge  directed  a  nonsuit 

Sir  Jamet  Scarlett  having  in  Easter  Term,  1884,  obtained  a  rule  to  sbp* 
cause  why  the  nonsuit  should  not  be  set  aside  and  a  new  trial  had,  t» 
case  came  on  for  argument  in  Hilary  Term  last. 

The  Attorney-General  (Sir  R  Pollock)  shewed  cause.— The  ^ 
question  is,  whether  the  depositions  were  conclusive  evidence  ^' * 
6  Geo.  4,  c.  16,  s.  92  (a).    That  depends  upon  whether  the  cause  of  «^ 


(a)  By  which  it  ii  enacted,  "  That  if  the 
baokrapt  thall  not  (if  he  waa  within  the 
United  Kingdom  at  the  isiaiog  of  the  com- 
Diiiiion)  within  two  calendar  montha  after 
the  adjudication,  or  (tf  he  was  ont  of  the 
United  Kingdom)  within  twelve  calendar 
months  after  the  adjudication,  have  given 


notice  of  hia  intentioB  to  diwnt*  tbf  t^ 
mittion,  and  have  proceeded  ^'^f^yjug 
due  diligence,  the  depoaitionf  taken  oe^ 
the  commiHionen  at  the  tini«  of,  orjr^ 
viouB  to  the  adjndication,  of  the  peow^"? 
creditor's  debt  or  debte,  and  ofii^^ 
and  act  or  acu  of  baakniptcy,  twu  ^"^ 
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in  thid  case  was  such  as  the  bankrupt  himself,  but  for  the  ^vent  of  his 
bankruptcy,  might  have  maintained.  Both  the  counts  in  the  declaration 
allege  a  conversion, — which  is  the  gist  of  the  action, — after  the  bankruptcy, 
when  the  bankrupt  had  no  property  in  the  goods  whatever.  The  second 
count  is  clearly  out  of  the  question,  for  it  does  not  even  allege  a  property  in 
the  bankrupt  at  all.  If  the  form  of  the  pleadings  be  relied  on,  the  nonsuit  is 
clearly  correct;  because  the  converskm  there  aU^;ed  is  after  the  property  was 
divested  out  of  the  bankrupt;  and  the  assignees  have  no  right  to  allege 
a  conversion  after  the  bankruptcy,  and  then  turn  round  and  rely  on  a  con- 
version in  the  time  of  the  bankrupt,  for  which  he  might  have  maintained  an 
action. 

The  Soiieiior-General  (Sir  W.  FoUeti)  and  Crowder,  in  support  of  the  rule. 
— *Both  counts,  it  is  true,  allege  a  oonverskm  after  the  bankruptcy,  but  it  by 
no  means  follows,  that  the  bankrupt  could  not  have  maintained  this  action; 
and  if  he  could,  the  depositions  were  conclusive  evidence  under  the  terms  of 
the  Statute.  The  proper  criterion  is,  whether  the  bankrupt  could,  upon  the 
state  of  facts,  have  maintained  an  action,  without  reference  to  the  form  of 
the  pleadings. — [LiUledale,  J. — ^Reliance  cannot  be  placed  on  the  form  of  the 
declaration  merely ;  the  state  of  the  facts  must  be  referred  to,  to  ascertain 
whether  it  is  a  cause  of  actk>n  for  which  the  bankrupt  hhnself  might  have 
sued.  A  conversion  after  the  bankruptcy,  in  the  time  of  the  assignees,  does 
not  necessarily  negative  the  fact  of  there  having  also  been  a  conversion 
before  the  bankruptcy.]— iSmtlA  v.  Woodward  (b)  and  Foa  v.  Makoney  (c)» 
are  directly  in  point  to  shew  that  the  depositions  in  this  case  ought  to 
have  been  received  as  conclusive  e?idenoe.  Cur.  ad»,  vuii. 

Lord  Denman,  C.  J.  now  (9th  oiMay)  delivered  judgment— This  was  an 
action  of  trover,  brought  by  the  assignees  of  a  bankrupt,  to  recover  a 
quantity  of  bacon,  of  which  the  defendant  had  possessed  himself  The 
conversbn  was  alleged  to  have  taken  place  after  tiie  bankruptcy.  A  notice 
to  dispute  the  act  of  bankruptcy  and  petitbning  creditor's  debt,  had  been 
given ;  and  the  depositions  taken  before  the  commissk>ners  were  tendered  as 
conclusive  evidence  in  support  of  both.  I  rejected  them  in  that  character, 
and  directed  a  nonsuit:  on  a  motion  afterwards  to  set  aside  this  nonsuit,  the 
question  brought  before  the  Court  was,  whether  under  the  following  circum- 
stances, such  rejection  was  proper.  The  defendant  assumed  to  be  a  creditor 
of  the  bankrupt,  and  knowing  him  to  be  an  insolvent,  had  contracted  for  the 
purchase  of  a  large  quantity  of  bacon,  with  the  intentk>n  of  setting  off  the 
amount  due  for  it  against  the  amoiuit  of  his  own  demand ;  this  was  alleged 
to  be  a  fraud  on  the  part  of  the  defendant  against  the  bankrupt's  estate ; 
and  it  was  contended  that,  but  for  the  bankruptcy,  the  bankrupt  himself 
might  have  recovered  the  value  of  the  bacon  from  the  defendant :  for  the 
defendant,  it  was  urged,  that  it  appeared  on  the  record,  that  this  was  an 
action  which   the   bankrupt  himself,  even  had  no  bankruptcy  intervened, 

elusive  evidence  of  the  matten  therein  re-  rapt  might  have  tnitained  any  action  or 

flpectively  cootained,  in  all  actions  at  law  or  suit" 

suits  in  equity,  brought  by  the  assignees  {b\  4  Car.  &  Payne,  541. 

for  any  debt  or  demand  for  which  the  bank-  (c)  2  Cromp.  &  Jervis,  835. 
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Kif^t  Bemdi,  coulil  not  have  maintained.  Assuming  the  plaintiffs'  statement  to  Ik  tm 
it  was  contended,  that  they  were  entitled  to  present  their  case  to  the  jur. 
in  the  way  they  proposed.  That  question  arises  upon  the  oonstrtuTtion  of  tb' 
Statute,  6  Geo.  4,  c.  16,  and  we  thought  it  right  to  look  into  the  anthoritM 
upon  the  subject.  We  find  in  section  92,  it  is  enacted,  that  the  depositioe 
"  shall  be  conclusive  evidence  of  the  matters  therein  respectivdy  ocmtained  m 
all  actions  at  law,  or  suits  in  equity,  brought  by  the  assignees  for  any  dfb 
or  demand  lor  which  the  bankrupt  might  have  maintained  any  actkm  or  sqr.* 
There  are  two  modes  of  construing  the  latter  words  of  this  secticMi.  The  k^ 
is  the  strict  mode  adc^ted  by  Lord  Tmierden,  in  Janes  v.  Fort  (d)  aod 
recognized  by  him  afterwards  in  Gibson  v.  OldfieU  (e).  Another  moAtd 
construction  was  adopted  in  Simih  v.  Woodwardy  and  afterwards  in  Fox  t 
Mahoney,  The  nonsuit  proceeded  on  the  adoption  of  the  fonnier  mode;  W 
that  seems  liable  to  this  objection,  that  it  turns  rather  on  a  refereDce  to  tfaf 
nature  of  the  statement  on  the  record,  than  to  the  facta  of  the  case.  It  wcoU 
be  desirable  to  determine  the  admissibility  of  the  mode  of  pixM>f  by  a  ka 
ambiguous  test ;  and,  on  consideration,  we  are  of  opinion,  that  there  i§  i 
fallacy  in  the  application  of  the  test  which  the  former  tnode  would  go  u 
establish.  Although  the  record  must  be  taken  to  contain  a  statement  of  a.' 
the  circumstances  necessary  for  tAie  plaintiffs,  the  question  is  not  whether  tk 
same  issue  in  form,  merely  substituting  the  bankrupt's  name  for  the  names  d 
the  assignees,  could  be  maintained;  but,  whether  the  bankrupt,  if  Uiere  lac 
been  no  bankruptcy,  could  have  maintained  an  action.  Furthei^  we  ore  ef  opuiia& 
that  by  adopting  the  latter  rather  than  the  former  rule  of  eonstmetion,  «e 
shall  be  doing  that  which  is'besjb  suited  to  eflect  the  objects  of  the  SCatafe. 
The  other  sectk>ns  relating  to  this  point,  90,  91,  93,  and  94»  mmat  afl  ht 
taken  in  connexion ;  and  then  it  seems  to  us,  that  the  legislature  intended 
to  afford  facilities  for  the  recovery  of  debts  due  to  the  bankrupt :  and  eflect 
should  be  given  to  thai  object.  There  is  one  circumstance  to  be  obaenrcd 
that  neither  the  bankrupt  nor  the  debtor  are  relieved  from  the  necessity  d 
proving  all  the  case  in  support  of  their  title ;  whilst,  where  no  notice  is  girm 
the  assignees  are  relieved  from  the  necessity  of  such  proof;  and,  if  notice  be 
given,  are  furnished  with  sufficient  proof.  In  the  case  now  under  eoa- 
sideratbn,  if  the  facts  are  as  alleged  by  the  plaintiffs,  the  defendant  wouM 
certainly  be  liable  to  them,  or  to  the  bankrupt.  The  satoie  obeervatia 
is  equally  applicable  to  money  pud  on  bills  due,  and  to  goods  sold  oa 
credit  unexpired  at  the  time  of  the  bankruptcy.  There  are  cases  in  wlucft 
fraud  in  bankruptcy  is  a  material  ingredient  in  the  cause  of  action,  and 
does  not  conclude  the  bankrupt  We  tlnnk  that  that  would  be  lost  siglit 
of  if  the  record  alone  were  looked  at.  On  the  other  hand,  no  inooo- 
venience  will  follow  from  adopting  the  other  niode  of  construction.  Vit 
have  already  remarked,  that  the  authorities  on  this  subject  are  not  unifbnn: 
but  with  reference  to  the  two  cases,  earliest  in  point  of  time,  it  may  \x 
observed  that  the  subject  was  not  fully  brought  before  the  mind  of  Lord 
Tenterden ;  and  that  in  the  first  of  them,  the  point  was  immaterial  to  the 
decisbn,  as  the  facts  were  amply  proved  by  other  evidence ;  and  in  the  last, 
the  case  went  off  upon  a  reference.    In  Smith  v.  Woodward^  the  rule  nugbt 

(<0  1  Mood.  &  Malk.  196.  (e)  4  Car.  &  Payne.  819. 
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have  been  questioDed  if  it  had  been  thought  to  be  improperly  laid  down ;  and  KJk^iBemiu 
Fox  V.  Maktmey  was  a  decision  in  trover  in  the  Court  of  Exchequer;  and  I  ^^^^ 
have  no  hesitation  in  saying,  that  I  should  have  acted  upon  that  decision,  if 
it  had  been  brought  to  my  notice  at  Niei  Priue.  We  are,  therefore,  of 
opinion,  that  the  depositions  when  admitted  in  evidence  were  conclusive; 
and  consequently,  that  the  rule  for  setting  aside  the  nonsuit  should  be 
made  absolute. 

Rule  absolute. 

Clark  v.  Hamlet. 

/i  SSUMPSIT  for  goods  sold  and  delivered.     The  sum  claimed  was  60/.  If « defendant. 

The  case  was  tried  at  GuildhaU,  and  a  verdict  given  for  the  plaintiff  jjfSi  w»u  *^ 

for  5#.    A  rule  was  obtained  to  shew  cause  why  a  suggestion  should  not  be  nuniter  Court 

entered  on  the  roll  to  deprive  the  plaintiff  of  costs  under  the  Weetmmeter  ondtoTo^lMd 

Court  of  Requests  Act,  23  G.  2,  c.  27.  m^oXt  27) 

m  bar  of  a  suit 

W.  H.  WaUan  shewed  cause.— The  8th  section  of  the  act  says,  that  the  JJiitlTtolp- 

defendant  may  plead  the  act  generally  in  bar;  and  the  21st  sectbn  declares   plrforanontiiit 

that  no  action  or  suit  for  any  debt  not  amounting  to  40#.,  and  recoverable  by   Jim  m^nd^t 


virtue  of  the  act,  shall  be  brought  in  any  other  court,  where  the  defendant  is  ^Jljj"  'J**^ 

resident  within  the  jurisdiction.     The  defendant  here  ought  to  have  pleaded  coort  wm  not 

the  act,  or  applied  for  a  nonsuit  at  the  trial,  under  one  or  other  of  these  ^^^[fJlJj^L,. 

clauses.    In  Taylor  v.  Blair  (a),  where  a  defendant  had  omitted  to  plead  this  tioa  to  deprive 

act,  the  Court  refused  after  v^ict  either  to  enter  a  suggestion,  or  to  stay  u^^uu 
the  proceedings. 

Alexander,  in  support  of  the  rule.^The  Court  at  any  stage  of  the  pro- 
ceedings will  give  efibct  to  the  act  To  refuse  the  present  application  will  be 
to  declare  that  a  defendant  shall  have  no  remedy  but  by  pleading  the  Statute, 
or  by  applying  at  the  trial  for  a  nonsuit.  That  will  be  restrictmg  too 
much  the  operation  of  the  act,  which  was  intended  as  a  protection  against 
vexatious  suits  for  large  smns,  where  the  sum  really  due  is  very  small. 

Per  Curiam, — ^The  Statute  gives  an  alternative  course;  and,  if  the 
defendant  does  not  take  advantage  of  either  alternative,  he  cannot  afterwards 
apply  to  the  Court. 

Rule  discharged, 
(a)  3  Term  Rep.  458. 


Udall  V.  Nelson. 

^  E  JONES  moved  to  discharge  the  defendant  from  custody  on  entering  The  Court  re- 

*  a  common  appearance,  on  the  ground  that  the  arrest  was  against  good  f^^u^mariiy 

faith.    The  affidavit  of  the  defendant  stated  that  he  owed  a  sum  of  27/.  to  to  dticharge  a 

the  plaintiff  upon  a  bill  of  exchange ;  that  he  saw  the  plaintiff  in  the  month  of  autody^on 

of  April,  and  said  that  he  should  not  be  able  to  pay  the  debt  all  at  once,  but  *}>«  ground  that 

^  "^^  tho  arrest  was 

against  good  faith,  in  being  made  for  the  whole  debt,  alter  an  engagement  to  receive  the  amount 
by  ittttaunenti. 
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Xhig*i  Bench, 


that  he  expected  certain  moneys  from  Seoikmd,  and  would  hand  them  0T€rt< 
the  plaintiff  as  they  arrived.  The  plaintiff  agreed  to  receive  the  debt  in  iL 
manner,  and  wrote  to  the  persons  in  Scotland  from  whom  these  moneys  «ff 
expected,  and  stated  that  he  had  seen  the  defendant,  whose  bill  he  held  ( 
27/.,  and  had  agreed  to  receive  the  amount  from  him  by  monthly  instabneo* 
at  5/.  per  month,  and  he  required  them  to  pay  over  the  money  to  him,  Th 
letter  was  written  on  the  20th  of  April.  On  the  30th  of  April  the  defeok 
was  arrested  for  the  whole  sum  due.  The  first  instalment  became  due  u 
the  4th  of  May,  and  was  regularly  tendered  to  the  plaintiff's  attorney,  k 
was  refused  by  him. — [Paiteton,  J. — ^The  ground  of  your  application  is,  tl. 
this  was  an  arrest  against  good  faith.  Is  there  any  authority  ibr  the  C<^r, 
interfering  in  a  case  of  that  kind  ?] — This  is  an  abuse  of  the  process  of  Ur 
Ck)urt,  and  unless  the  Court  consents  to  interfere,  the  defendant  will  hare  k 
remedy. 


Per  Curiam. — There  is  no  ground  for  interfering  in  a  summary  vbv  ia 
this  case. 

Rule  refusiii 

Patteshall  v.  Tranter, 


Where  s  hone 
hw  been  told 
under  a  war- 
ranty of  sound- 
IMM,  the  seller 
i«  liable  to  an 
action  on  the 
warranty,  if  the 
horse  it  not 
sound  at  the 
time  of  sale, 
though  the 
horse  is  not 
returned,  and 
though  the 
buyer  suffers 
a  considerable 
time  to  elapse 
before  he  com- 
plains of  the 
unsoundness, 
or  offers  to  re- 
turn the  horse. 


A  SSUMPSIT  on  the  warranty  of  a  horse.  The  horse  was  warranted  "ji 
over  right  and  sound.*'  The  plaintiff  kept  the  horse  eleven  months,  aI^i 
then  finding  it  to  be  unsoimd,  returned  it  to  the  defendant,  who  refused  (» 
receive  it.  The  plaintiff  brought  an  action  on  the  warranty,  but  was  m- 
suited,  on  the  ground  that  he  had  kept  the  horse  an  unreasonable  time.  ^ 
rule  had  been  obtained  on  the  authority  of  Fielder  v.  Starkin  (a),  to  »< 
aside  that  nonsuit,  and  enter  a  verdict  for  the  plaintiff  for  the  value  c 
the  horse. 

F.  V.  Lee  shewed  cause. — Since  the  case  of  Fielder  v.  Starkfn  n* 
decided,  other  cases  have  occurred,  which  have  limited  the  extent  of  i)« 
doctrine  laid  down  in  that  case.  In  Adami  v.  Richards  (b),  it  was  held  thai 
where  there  was  an  undertaking  on  the  part  of  the  seller,  to  take  the  Iior» 
again,  and  pay  back  the  purchase  money,  the  horse  must  be  returned  ^^ 
a  reasonable  time.  That  doctrine  applies  equally  to  the  present  ca« 
There  is  no  distinction  between  an  express  warranty  and  a  warranty  to 
return  within  a  reasonable  time.  In  Street  v.  Blay  (c),  it  was  held  that  a 
person  who  had  purchased  a  horse  warranted  sound,  sold  it  again,  and  then 
repurchased  it,  could  not  on  discoveruig  that  the  horse  was  unsound  vbe» 
first  sold  require  the  original  vendor  to  take  it  back :  nor  by  reasoD « 
the  unsoundness  resist  an  action  by  such  vendor  for  the  price.  Where 
goods  are  sold  as  of  a  certain  quality,  or  upon  a  warranty,  the  vendee  must 
keep  them  no  longer  than  is  necessary  for  the  purpose  of  trial.  The  general 
rule  is,  that  they  must  be  returned  within  a  reasonable  time,  and  the  vendw 
must  exercise  no  act  of  ownership  over  them.  That  principle  was  adof'ttfi 
in  Parker  v.  Barker  (rf),  and  in  Okell  v.  Smith  (e).    Here  the  horse  vas 


(a)  I'Hen.  Bl.  17. 

(6)  8  Hen.  BI.  573. 

(c)  2  Barn.  &  Add.  156. 


((f)  4  Barn.  &  Aid.  387. 
Ce)  1  Stark.  107. 


EASTER  TERM,  1836.  179i 

kept  eleven  months,  which  is  far  beyond  a  reasonable  time.     The  question  of    £ti^'«  Feiteh, 
reasonable  time  is  a  mixed  question  of  law  and  fact     in  Hunt  v.  Siik  (/),  it 
was  held  that  a  contract  cannot  be  rescinded  by  one  party  for  the  default  of 
another,  unless  both  parties  can  be  put  in  tiatu  quo.     That  is  impossible  in 
this  case, 

Ludlow,  Serjt  and  R,  V.  Richards,  in  support  of  the  rvile.-rThe  plaintiff 
does  not  seek  to  rescind  the  contract ;  but  to  recover  damages.  The  last 
case  on  this  subject  is  GomperU  v.  Denton  (y).— They  were  stopped 
by  the  Court. 

Per  Curiam. — The  case  of  Fielder  v.  Starkin  has  never  been  overruled. 
It  must  therefore  govern  the  present  case;  and  the  rule  to  set  aside  the 
nonsuit  must  be  made  absolute. 

Rule  absolute. 

(/)  5  East,  450.  {g)  1  Cromp.  &  MeeioD,  807. 


Spencer  v.  Parry. 

¥)EBT  for  money  lent,  money  paid,  money  had  and  received,  and  on  an  Th«  plaintiff 

account  stated.     Plea:  That  the  defendant  never  was  indebted.    At  toUiedefe^i^ 
the  trial  before  Paiteeon,  J.,  at  the  Middlesex  sittings  in  last  Trinity  Term,  an».^^bythe 
it  appeared  that  the  defendant  occupied  certain  premises  as  tenant  to  the  tenancy  agreed 
plaintiff;  and  by  a  written  agreement  agreed  to  pay  a  yearly  rent,  clear  JJ5*Jlea/ofaJ 
of  all  deductions  for  taxes  and  parochial  rates.    The  plaintiff's  claim  was  dednctiom  for 
for  money  paid  by  him  for  land-tax  and  poor's-rate,  incurred  during  the  J^Jial  «teiK 
period  of  the  defendant's  occupation,  and  left  unpaid  by  him  at  the  time  of  afteroMupying 
his  leaving  the  premises.    The  plaintiff  was  called  upon  to  pay  the  poor-rate  •ome^^ihe 
under  a  power  of  assessment  in  a  local  act  of  parliament.    It  was  objected  ^*3f*"*5^^ 
that  the  action  was  not  maintainable  on  the  common  counts,  as  the  money  ing  claims  for 
paid  was  not  money  which  the  tenant  was  liable  to  pay,  otherwise  than  E^'ax  un^ 
by  the  terms  of  the  agreement.    A  nonsuit  was  entered,  with  leave  for  the  p«>d,  which  the 
plaintiff  to  move  to  set  it  aside  and  enter  a  verdict  for  41.  10#.,  being  21.  LnSordwai 
\2s.6d.  forland*tax^  and  1/.  17*.  6J.  for  poor-rates.    A  rule  having  been  ®^5R4'?J*y* 

,.,,,,_..__.,__        ,*^  ^  — HeUL  that  he 

obtained  by  Hutehtneon  m  Trtntty  Term  last^  oould  not  re- 

oorerthe 

amount  from 

Alexander  now  shewed  cause.— The  authorities  on  the  point  are  collected  the  defendant 

in  Williameon  v.  Henley  (a).    In  Cooke  v.  Munetone  (b),  where  the  plaintiff  '^^^Z!"" 

declared  upon  an  agreement  to  deliver  soil  or  breeze,  with  a  count  for  money  becauM;  as  there 

had  and  received,  and  proved  that  the  defendant  having  agreed  to  deliver  uTbimT'onUie 

soil,  the  plaintiff  paid  him  2/.  6#.  for  earnest ;  but,  that  the  defendant  ^•'iJ^'J 

refused  to  deliver  the  soil:  it  was  held,  that  the  plaintiff  could  not  recover  notbeuidto 

damages  for  the  non-delivery  on  the  first  count,  on  account  of  a  variance ;  ^S^.^** 

nor  the  21.  5t.  upon  the  second,  because  the  agreement  was  still  in  force. 

It  is  the  same  thing  here.     The  specific  agreement  ought  to  have  been 

declared  upon.     Lightfoot  v.  Creed  (c),  and  Child  v.  Morley(d).    These 

(a)  6  Bing.  299.  (r)  8  Taunt.  «r,8. 

(6)  1  New  Rep.  351.  (d)  8  Term  Rep,  610. 
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iSn^M  Bench,    cases  must  be  taken  to  have  established  the  doctrine,  that  where  there  is  b^ 
Spencie       original  liability,  and  there  is  a  contract  subsisting  between  the  parlk^. 
».  there  can  be  no  recovery  on  the  common  counts. — [Colend^f  J.— That  is  ti" 

say,  there  can  be  no  implied  engagement  to  do  the  thing  QODt«iiied  in  the 
special  agreement.] — ^Precisely  so.  Three  cases  were  relied  on  in  movigf 
for  this  rule;  Exaii  v.  Partridge  (0),  Brown  v.  Hodgson (f),  and  Zknetm 
v.  Linton  (g)f  but^  these  are  all  distinguishable  from  this  case.  In  jB^coH  t. 
Partridge,  it  was  held,  that  a  stranger  who  had  paid  money  to  redees 
his  goods  from  a  distress  on  the  premises  of  another  person,  might  maintain 
aseumpeit  for  money  paid  to  the  use  of  that  person,  who  by  his  csoveoanl 
was  bound  to  the  landlord.  There,  however,  the  lessee  was  primarily  liaLir 
to  the  landlord,  and  the  money  paid  discharged  him  from  a  legal  liabilitj. 
which  at  any  moment  could  have  been  enforced  against  him.  In  Bromm  v. 
Ilodgsony  it  was  held,  that  a  carrier  who  delivered  to  B*,  goods  consigned  and 
sold  to  C,  and  who  afterwards  on  demand,  and  without  action,  paid  C  thctr 
value,  might  recover  it  against  B,  (who  had  appropriated  the  goods)  as  idoik? 
paid  to  ^.'s  use.  The  reason  of  that  decision  was,  that  B,  was  piimaiilj 
liable  to  C  for  his  wrongful  conversion  of  C's  goods.  That  is  not  so  heit- 
In  Daweon  v.  Linton,  it  was  held,  that  under  a  local  act  of  parliameol 
relating  to  a  drainage  tax,  the  tenants  to  be  charged  with  the  tax  were  thi^ 
in  whose  time  the  tax  accrued  due,  and  not  the  tenants  for  the  time  bein^; 
therefore,  where  an  outgoing  tenant  having  paid  his  rent  in  full,  left  propert? 
on  the  premises,  which  was  afterwards  distrained  for  the  tax  due  during  hid 
tenancy,  and  he  was  obliged  to  pay  it ;  it  was  held,  that  be  might  reoover 
the  same  in  an  action  against  his  landlord  for  money  paid.  That  case 
depended  on  the  construction  [of  a  local  act  of  parliament,  and,  therelm, 
cannot  be  applied  to  the  present.  This  must  be  governed  by  the  principk 
stated  in  Cooke  v.  Munstone,  and  the  other  cases  already  cited. — [Lord 
Denman,  C.  J. — Does  not  the  special  agreement  here  put  the  parties  in  the 
same  situation  as  the  local  act  of  parliament  did  in  Dawson  v.  Linion  ?} — 
There  is  no  doubt  an  action  might  have  been  maintained  on  the  agreement, 
but  not  on  the  common  counts. 

SiifV.  Follett,  in  support  of  the  rule. — ^It  is  sufficient  for  the  maintenance 
of  this  action,  if,  as  between  these  parties,  the  defendant  is  the  person  bound 
to  pay.  If  being  so,  the  plaintiff  is  compelled  to  pay,  he  may  recov^  from 
the  defendant  the  money  paid  in  this  form  of  action.  That  is  the  distinctjoo 
which  runs  through  all  the  cases.  The  question  then,  has  always  been 
whether  the  defendant  being  legally  bound  to  pay,  the  plaintiff  has  been,  in 
fact,  compelled  to  pay ;  and  in  all  the  cases  where  such  was  the  fact,  the 
plaintiff  has  been  held  entitled  to  recover.  As  between  the  plaintiff  and  the 
defendant,  the  latter  was  bound  to  pay  here.  The  charge  is  one  whidi,  as 
between  the  landlord  ^nd  the  tenant,  the  latter  ought  to  pay;  and  the 
former  havmg  paid  it,  he  may  recover  in  this  form  of  action.  It  is  doubtful 
whether  he  could  recover  in  any  other.  In  Williamson  v.  Hsniey,  the 
declaration  stated,  that  the  plaintiff,  at  the  request  of  the  defendant,  and 
upon  the  defendant  imdertaking  to  indcnmify,  defended  an  action  for  the 

(*)  8  Term  Rep.  808.  0;)  5  Barn.  ^  Aid.  521. 

(/)  4  Taunt.  189. 
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recovery  of  money,  in  whkk  the  defendant  claimed  an  interest :  judgment    iRi^S^ek. 

was  given  against  the  plaintiff  for  42£;  and  he  was  imprisoned  and  paid  the 

money  under  a  ca.  sa.\  It  was  held,  that  the  plaintiff  might  recover  that  sum 

upon  this  count,  or  even  upon  a  count  for  money  paid  to  the  defendant's 

usa — [Paiietoiiy  J« — ^In  that  case  the  first  action  <  was  defended  by  the 

plaintiff  at' ther  special  request  of  the  defendant.     This  case  seems  to  depend 

upon  two  grounds,  either  that  the  defendant  must  be  primarily  liable  to  pay 

the  sum  sought  to  lie  recovered  from  him  in  this  action,  or  that  there  must 

be  an  express  request  on  his  part  that  it  should  be  paid.]-«-It  is  true  that  the 

plaintiff  in'  that  case  did  make  himself  liable  to  pay  at  the  express  request  of 

the  defendant,  but  that  request  only  extended  to  the  damages  in  the  first 

action :  the  costs  of  that  action  never  were  a  debt  due  from  the  defendant  to 

any  body,  nor  did  the  plaintiff  pay  those  costs  at  the  defendant's  request 

There  was  a  speciai  count  m  that  case,  but  ihe  Court  said,  that  the  plaintiff 

oottld  have  recovered  on  the  count  for  money  paid-— [Ai^/mom,  J.— So  far 

the  decision  was  6xlra  judicial] — Not  entirely  so,  for  there  was  a  doubt 

whether  tb^v  was  suffident  evidence,  to  support  the  qiecial  count,  and 

therefore,  there*  was  aa  argument  on  the  question,  vehether  the  plaintiff 

could  recover  on  the  .common  count.     The  Court  ultimately  thought  that 

special  count  was  sofliciently  supported;  but  if  that  was    not  so,  the 

common  count  could  have  l)een  maintained,     laghtfooi  v.  Creed  does  not 

applyi  lor  here  the  plaintiff  \iras  authorized  to  pay,  because  he  was  compelled 

to  pay ;  and  the  computeion  of  law  is^the  same  as  the  express  request  of  the 

defendant    It  was  not  a  voluntary  interference  but  a  legal  compulsion ;  and 

that  legal  compulsion  having  existed,  the  law  will  raise  an  implied  agreement 

to  reimburse  the  plaintiff.     It  was.  the  fault  of  the  defendant,  for  if  he  had 

perfbrmed  his  contract,  there  would  have  been  no  necessity  for  the  plaintiff 

paying  the  money.    It  is  not  necessary,  in  order  to  raise  an  implied  authority, 

that  the  defendant  should  be  primarily  WMej-^Patteson,  J.-«— Here,  except 

for  the  agreement,  the  plaintiff  would  be  priiAarily  and  ultimately  liable. 

That  is  my  difficulty,  .and  none  of  the  cases  exactly  touch  that  point]— That 

was  the  case  of  Ckild  v.  Mariey^  where  ibete  was  no  authority  whatever  for 

the  paymoit     ExaU  v.  Partridge  is  an  authority  for  the  plaintiff     Dawean 

^.  Linianj  is  exactly  in  point    The  only  diflferetice  between  the  two  cases 

tieing,  that  in  one  the  liability  arose  upon  a  local  act  of  parliament^  in  the 

othar  it  'arises  upon  a  rspecial  i^reement. ./   Brown  v.   Hodgeon^  is  even 

stronger  than  the  present  OBse>  for  the  carrier  had  been  guilty  of  negligence ; 

but  having  been  compelled  to  pay  the  money,  he  tras  allowed  to  maintain 

money  had  and  received  to  rcicover  it — [Po/lMon/J.-— By  the  land-tax  acts, 

a  tenant  who  pays  the  money  due  for  the  tax,  has  a  right  of  action  to  recover 

it  from  the  landlord,  who  is,  therefore,  generally  the  person  ultimately 

responsible  for  the  payment.] — [^Coleridge,  J. — In  Schienker  v.  Moxey{k) 

where  the  tenant  of  certain  premises  underlet  a  part  by  deed,  and  the 

original  landlord  distrained  for  rent  upon  the  undertenant;    it  was  held, 

that  aeewnpeti  would  not  lie  by  the  latter  against  his  lessor,  upon  an  implied 

promise  to  indemnify  him  against  the  rent  payable  to  the  superior  landlord, 

the  remedy  being  expressly  provided  for  by  another  mode  of  proceeding.] — 

The  action  for  money  had  and  received  might  perhaps  be  excluded  there  by 

(A)  3  Baro.  &  Cress.  789. 
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Kimg^  Brtc*.  agreement  between  the  parties.  The  cases  are  collected  in  "  Chilti/  • 
PUadin^^  (t).  On  the  question  of  the  diflerenee  between  compulsory  and 
▼oluntary  payments,  the  Court  may  refer  to  FiMker  t.  Failaw9(j),  md 
Carter  v.  Carter  (k).—[PaiUwn,  J.— This  case  does  not  depend  on  tk 
question  of  compulsory  or  voluntary  payment] 

Cur,  adv.  vmU. 


Lord  Dbnman,  C.  J.,  afterwards  (18th  May)  delivered  the  Judgment  if 
the  Court — This  was  an  action  of  debt  for  money  paid.  The  plaintiff  U 
demised  a  house  at  a  yearly  rent,  clear  of  all  deductions  ibr  taxes  aad 
parochial  rates.  The  defendant  had  held  this  house)  but  had  quitted  i 
and  left  some  of  Us  taxes  and  rates  unpaid.  The  plaintiff  had  been  obligtd 
to  pay  money  on  account  of  both  to  the  parties  who  were  entitled  to  claia 
them.  This  was  an  action  to  recover  the  money  so  paid,  as  money  paid  to 
the  defendant's  use.  It  was  objected  at  the  trial,  that  this  was  not  inooef 
paid  to  the  defendant's  use,  and  on  that  objection  the  plaintiff  was  nonsuited 
We  think  that  the  nonsuit  was  right  The  only  doubt  we  felt,  arose  from* 
consideration  of  the  two  cases  of  Brown  v.  Hodgson,  and  Dawson  v.  Lintm- 
the  last  of  which  most  nearly  resembles  the  present.  That  was  a  case  where 
by  a  local  act  of  parliament  it  was  provided,  that  a  drainage  tax  should  be  pin 
by  the  tenants  of  the  lands  and  grounds  charged  with  the  same,  who  miglit 
deduct  and  retain  the  same  out  of  the  rent  payable  to  their  landlords ;  and  it 
was  held,  that  the  tenants  to  be  charged  with  the  tax,  were  those  in  whox 
time  the  tax  accrued  due,  and  not  the  tenants  for  the  time  being ;  and,  there- 
fore, where  an  outgoing  tenant  having  paid  his  rent  in  full,  left  property 
which  was  afterwards  distrained  for  the  tax  during  his  tenancy,  and  he  wis 
obliged  to  pay  it,  the  Court  allowed  him  to  recover  the  same  in  an  actioo 
against  his  landlord  for  money  paid.  But  that  was  in  fact  money  paid  kt 
his  use,  and  might  be  said  to  be  paid  at  his  instance,  for  the  IsndloH 
was  ultimately  liable  by  the  terms  of  the  act  to  pay  the  tax,  and  the  act  gtve 
the  tenant  the  power  to  deduct  the  tax  out  of  his  rent  As  that  power «« 
gone,  the  Court  held,  that  the  tenant,  whose  goods  had  been  seized  for  tiv 
tax,  might  recover  it  back  from  the  landlord,  who  was  originally  liable  to  p>J 
it  In  the  case  before  us,  there  was  no  liability  on  the  part  of  the  defending 
to  pay  the  money  to  any  one  but  the  plaintiff,  and  that  liability  wa^  ctetiei 
by  agreement  Here,  therefore,  the  payment  by  the  plaintiff  relieved  tl« 
defendant  from  no  liability  but  that  which  arose  from  the  contract;  and  ihe 
money  was  paid  to  parties  who  had  no  claim  on  the  defendant,  and  ooiue- 
quently  it  cannot  be  said  to  have  been  paid  to  his  use.  The  rule  for  scttio? 
aside  the  nonsuit  must,  therefore,  be  discharged. 

Rule  discharged. 


(!)  5  Edit  Vol.  I.  p.  sat 
0)6Etp.  171. 


(A)  5  Biog.  406. 
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Jones  v.  Gee.  Baaomn. 


'M>    V.  RICHARDS  moved  (22d  April)  for  a  rule  to  shew  cause  why  the  where  the 
'^*     venue  in  this  cause  should  not  be  changed  from  Middleeex  to  MmU-  ^'"^'•^j' 
gameryefUre,    The  defendant  has  paid  money  into  court,  and  pleaded  a  set-  would  be  made, 
off;  and  in  his  affidavit  states,  he  has  a  good  defence  on  the  set-off;  but  Id  toSI^'' 
unless  the  venue  is  changed  he  cannot  aflbrd  to  defend  the  action,  as  he  the  Teoue  after 
has  twenty  witnesses  to  support  the  set-off,  all  of  whom,  except  two,  live  in  Uimighthe  wit- 
Monigomeryehire.    He  also  states  he  believes  the  plaintiff's  witnesses  live  in  '■j^  ^^^ 
Monigameryehire,  and  that  the  motion  is  not  made  for  the  purpose  of  delay,  their  way  to 
This  application  is  now  made  under  these  circumstances  :^time  to  plead  was  ■**"*  the  trial. 
obtained  without  prejudice  to  this  iqpplication ;  and  afterwards  an  application, 
was  made  to  Mr.  Justice  Liiiledaie  to  change  the  venue^  whidi  was  refused; 
but  leave  was  given  to  renew  the  application  after  issue  was  joined.     If  it  is 
now  refused  it  will  be  a  denial  of  justice,  as  the  defendant  is  not  in  circum- 
stances to  make  his  defence,  on  account  of  the  expense  of  bringing  the 
witnesses  up  to  town.    The  plaintiff  is  hurrying  the  proceedings,  and  has 
given  notice  of  trial  for  the  next  sittings  in  term. 

/.  Jervie  shewed  cause.— This  cause  stands  for  trial  on  the  25th  of  April 
in  this  court,  and  the  witnesses  are  now  on  their  journey  up  to  town,  or  will 
be  so  to-morrow,  so  that  notice  cannot  be  given  to  them  not  to  set  out  The 
defendant  has  no  ground  of  complaint,  as  the  declaration  was  served  on  the 
24th  of  March,  and  the  particulars  of  demand  on  the  27th ;  the  usual  time 
to  plead  was  then  given,  and  by  a  subsequent  order  four  days'  further  time  to 
pl^  was  given,  on  condition  of  taking  short  notice  of  trial.  The  defendant 
has  thus  delayed  pleading  until  the  expiration  of  this  time,  which  was  on  the 
16th  o(  April,  and  he  did  not  then  plead  until  after  post  time ;  the  plaintiff 
replied  on  the  20th,  and  then  gave  notice  of  trial  for  the  next  sittings  on  the 
25th  of  April.  The  defendant  should  have  made  this  application  on  the 
first  day  of  term. 

R.  F.  Richarde,  e<ffi/n2.— This  application  is  not  too  late.  On  account  of 
the  order  of  Mr.  Justice  Liitledale,  it  could  not  be  made  until  after  issue 
was  joined ;  this  was  not  done  until  the  20th  of  April,  which  was  Easier 
Monday,  and  this  is  the  first  day  of  the  Court  sitting  since.  The  plaintiff 
must  have  been  sensible  that  this  application  would  be  made,  and  might  have 
prevented  his  witnesses  setting  out. 

Williams,  J. — ^The  difficulty  I  have  in  this  case  arises  from  the  statement 
that  the  witnesses  may  be  already  on  their  journey  up  to  London  to  attend  on 
the  trial,  and  that  it  is  impossible  to  stop  them.  However,  since  time  to  plead 
was  obtained  subject  to  this  application,  and  Mr.  Justice  Liiiledaie  after- 
wards suspended  the  order  for  changing  the  venue  until  it  was  known  what 
the  issue  would  be,  the  plaintiff's  attorney  must  have  been  aware  that  this 
application  would  be  made,  and  might  have  prevented  his  witnesses  setting 
out.  I  cannot  say  that  the  defendant  has  been  guilty  of  delay ;  and  it  is 
iindenied  that  the  cause  of  action  and  the  set-off  arose  in  Monigomeryshire, 
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Baa  Comi,  and  that  the  witnesses  reside  in  that  county.  The  only  inoonvenienoe  irill 
be  to  delay  the  plaintiff  until  the  next  assizes.  I  think  thereCbre  the  nik 
must  be  made  absolute. 

Rule  absolute. 


BaaOmrt. 


Tbtpowerof 
the  Court  under 
43  6.  3,  c  46, 
t.  3,  to  aUow 
the  defeindant 
his  oMti  where 
he  had  been 
arretted  with- 
out reasonable 
or  probable 
cause,  waagiTen 
to  an  arbitrator 
on  a  causebeing 
referred,  but 
the  arbitrator 
made  DO  order 
cm  the  subject : 
—flUd,  that  the 
Court  could 
not  afterwards 
mike  the  Older. 


Gi^BENwooD  V.  Johnson. 

Mf  C.  HILDY4RD  moved  for  a  rule,  calling  on  the  plaintiff  to  shew 
cause  why  the  defendant  should  not  have  his  costs,  under  43  C.  3,c 
46,  s.  3y  the  defendant  having  been  arrested  for  109/.,  but  the  plaintiff  haviog 
only  recovered  56/.  This  cause  was  referred  at  the  assizes  to  an  arbitratur, 
and  power  was  given  to  him  to  make  the  same  order  as  the  Court  was 
empowered  to  do  under  43  G.  3.  The  arbitrator  did  not  exercise  this  power, 
but  it  was  not  clear  from  his  award  whether  he  intended  to  make  it 
or  not 

Williams,  J.— If  the  power  of  the  Court  has  been  deputed  to  the  arbi- 
trator, how  can  the  Court  interfere  ?  It  would  be  trespassing  on  his  juri^ 
diction.  I  think  I  must  consider  in  this  case  he  has  declined  to  make  the 
order. 

Rule  refused  (a). 

(a)  See  Holder  v.  RaUh,  anU  & 


BaaComrt. 


MiLLE  V.   M^DONOUGUOO. 


The  Court  re- 
fused to  enter 
up  judgment 
on  a  warrant  of 
attorney  where 
the  attesting 
witness,  an  at- 
torney of  the 
Court,  refused 
from  maUceto 
make  the  neces- 
sary aiBdawit* 


^HOMAS  moved  to  enter  up  judgment  on  a  warrant  of  attorney,  on  an 
affidavit,  which  stated  that  it  was  impossible  to  get  the  depositko 
of  the  attesting  witness,  who  was  an  attorney  of  this  Court,  as  he  refusal 
to  give  it  out  of  malice,  and  ill  will.  Application  had  been  made  to  the 
defendant,  who  admitted  the  execution,  and  promised  to  settle  the  debt  ai 
soon  as  he  could. 

Williams,  J.— It  is  contrary  to  the  practice  to  enter  up  judgment  on  a 
warrant  of  attorney,  without  the  affidavit  of  the  subscribing  witness  to  the 
execution,  if  he  can  be  procured.  There  is  another  mode  of  compelling  ^^ 
witness,  who  is  an  attorney  of  this  court,  to'  make  the  affidavit ;  therefore  it 
is  not  like  a  case  where  the  attesting  witness  is  out  of  the  jurisdiction  of 
the  court.  It  is  not  a  sufficient  excuse  to  authorize  the  Court  to  depart  from 
the  usual  practic^,  that  he  refuses  to  make  the  affidavit. 

Rule  refused. 

TlwrnoM  then  applied  for,  and  obtained  a  rule  against  Uie  attorney,  to  shew 
eause  why  he  should  not  make  the  affidavit  (a). 


(a)  CaJHin  r.  Idle,  1  Tidd*8  Pr.  554,  9th  ed. 


EASTER  TERM,  1835.  185 

Evans  v.  Fry.  Baaomrt, 

KJSPINASSE  moved  for  a  ditiringtis.     The  defeDdant  was  living  in  TlMCoartwiU 

Ireland  with  his  regiment,  and  therefore  could  not  be  served.     It  £^^£]r^||J^^ 

was  not  sworn  he  stayed  oat  of  the  way  to  avoid  his  creditors.  Moon  v.  because  Uw 

^7v>            /   \  •    •         'a  defendant  is 

TA^yui^  (a)  IS  m  point  resident  in 


Ireland. 


Wighinum,  amieuB  curia,  said  he  had  moved  a  similar  case  in  full  Court, 
but  was  refused  the  dUtringa^. 

Williams,  J. — The  plaintiff  relies  on  the  defendant  living  in  Ireland 
merely,  which  lis  not  sufficient. 

Rule  refuged, 
(a)  3  Dowl.  P.  C.  15S. 


Hardy  v.  RiNanoscu  Baaomn. 


AN  action  had  been  commenced  in  this  case,  which  was  referred  to  two  The  Coart  will 
arbitrators;  they  not  being  able  to  agree,  chose  aa.umfHre^  named  J^aJdonfi" 
ElgeTj  who  was  an  architect  and  surveyor.    He  made  an  award;  and  on  a  gnnu>d  tiiatthe 
rule  to  set  it  aside,  it  appeared  by  the  affidavit  on  which  the  rule  nm  was  j^adeambuke, 
granted,  (made  by  WyhUm,  who'  wa^  the  arbitrator  on  the  part  of  the  jj^  all  the  ^ 
defendant,)  that  in  June^  1833^  the  defendant  contract^  with  the  plaintiff  placed  befive 
who  was  a  bricklayer,  to  erect  f6r  him  seven  cottages^  for  the  sum  of  420/.,  and  oj^p^u'rom 
in  /fi/y  following,  the  defendant  aSntrttcted  ^ith  Wm,  Bland,  a  carpenter,  tQ  his  occupation 
erect  four  more  cottages  adjoining,  for  210/. ;  and  that  th^  work  was  done  by  £^  ^\t^ 
the  plaintiff  and  Bland  in  tonjunctioQ*    Sev^al  receipts  for  instalments,  piud  ^  9^*^  ^ 
by  the  defendant,  were  given,  some  signed  by  tjie  plaintiff,  in  the  joint  namef  was  a  mistake, 
of  himself  and  Bland,  and  some  by  Bland,  also  in  their  join^  nances..    These 
instalments  amounted  to  548/.  16«.    At  the  Settlement  of  Recounts  betweei^ 
the  plaintiff,  the  defendant,  and  Bland,  oa  the  15th  of  Jat^tiory,  1934,  the 
sum  of  134/.  10#.  was  paid,  and  credit  was  allowed  by  Blqnd  for  79/.  Il9> 
for  timber  which  had  b^n  paid  for  by  the  defendant    The  work  was  badly 
done,  aiid  the  sum  of  15/.  13^.  \0d,  wds  also  allowed  for  the  imperfections. 
On  the  other  side,  a  small  sum  was  allowed  for.  eixtras,  and  a  receipt  in 
full  was  given  by  Bland,  for  himself  and  the  plaintiff.     The  affidavit  stated 
further,  that  all  these  facts  were  before  the  umpire ;  and  that  if  the  money 
paid  by  the  defendant  to  plaintiff  and  to  Bland  was  taken  into  consideratbn, 
the  umpire  had  awarded  too  much  to  be  paid  for  the  cottages,  even  if  well 
built.    There  were  other  affidavits  in  answer,  stating  all  the  facts,  as  well  as 
tlie  value  of  the  work,  and  the  sums  paid. 

Hoggine  shewed  cause  against  the  rule.^This  rule  was  moved  for  on  the 
ground  that  the  umpire  had  not  given  credit  for  the  payments  made  to  Bland, 
or  that  he  had  allowed  a  sum  beyond  what  the  cottages  were  worth.  It 
appears  that  all  the  facts  of  this  case  were  before  the  umpire:  and  he  awarded 
that  a  sum  of  278/.  6«.  Id.  should  be  paid  by  the  defendant :  if  this  were  an 
act  of  fraud  on  the  part  of  the  umpire  the  Court  woul4  interfere,  but  I 
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if  aay  thing,  a  mere  mistake,  the  rule  must  be  discharged.  The  alfidaTit  of  tW 
plaintiQ  in  answer,  states  clearly  that  the  contracts  for  the  cottages  were  dtf- 
tinct;  and  that  he  had  no  partnership  with  BUmd;  that  he  employed  Biimi 
to  do  the  carpenter's  work  for  the  seven  oottagA^;  and  ihatBland  emplojFed 
him  to  do  the  bricklayer's  work  for  the  four  cottages.  He  also  explains  the  fui 
of  the  receipts  being  given  b  their  joint  names,  by  stating  that  it  was  ckne 
to  satisfy  the  defendant  Part  of  the  money  received  firom  time  to  time  b? 
each,  was  to  be  handed  over  to  the  other ;  and  part  was  in  foct  so  hsoded 
over.  All  these  things  were  proved  before  the  umpire.  He  also  states  he 
was  not  present  at  the  settlement  mentioned,  and  did  not  authorijoe  Bitmi 
to  settle  with  the  defendant  for  him. 


M,  D,  MB,  ectUrd.^^The  umpire  has  made  a  clear  mistake.  It  sppeais 
by  the  affidavits  more  has  been  paid  by  the  defendant,  than  on  the  plaintiC§ 
own  shewing  the  buildings  are  worth.  The  plaintiff  swears  the  work  was  not 
done  in  conjunction ;  but  do  not  the  (acts  shew  the  contrary  !  Joint  recdpis 
were  given  by  each  of  them ;  and  the  explanation  of  the  plaintiff  as  to  those 
receipts  is  not  satisfiictory.  It  would  have  been  easy  to  have  stated  what 
these  instalments  were,  and  how  they  were  divided.   ^ 

Williams.  J. — ^It  seems  to  me,  that  according' to  the  rules  adopted  by  the 
Court,  I  ought  to  be  quite  clear  before  I  set  aside  this  award  that  the  umpkc 
acted  under  a  mistake ;  and  that  a  manifest  injustice  has  been  done  to  the 
defendant.    In  the  statement  of  this  case  by  the  arbitrator,  appointed  on  the 
part  of  the  defendant,  it  appears  that  a  surveyor  was  chosen  as  umpire.    In 
looking  at  the  affidavits,  and  the  award,  and  the  nature  of  the  matters  ie 
dispute,  it  appears  that  the  real  point  in  dispute  was  the  connexkm  between 
the  plaintiff  and  Blandj  in  building  the  cottages ;  and  therefore  the  questioo 
as  to  whether  Bland  was  authorized  to  receive  the  payments  on  account  of 
the  plaintiff,  must  have  been  brought  before  the  umpire.     As  I  cannot  see 
clearly  that  he  omitted  to  give  credit  for  the  payments  made  to  the  plaintiff 
through  Bland,  I  think  I  ought  not  to  disturb  the  decision  of  the  umpire 
as  to  a  business  in  which  he  was  as  likely  from  his  own  occupation  to 
understand  the  relation  between  the  parties  as  any  legal-  umpire.    Some 
explanation  of  these  payments  may  also  have  been  given  before  the  umpire ; 
and  as  it  is  not  quite  clear  the  umpire  was  wrong  in  his  decision,  I  think  I 
should  not  be  acting  in  conformity  to  the  rules  of  this  Court  if  I  were  to  set 
aside  the  award. 

Rule  discharged,  without  costs  (a). 

(a)  See  also  Jupp  r.  Grayton,  3  DowL  P.  C.  199. 


BaaOmrt. 


Turner  v.  Unwin. 


TN  this  case  a  rule  had  been  enlarged  last  term  on  the  usual  terms  cf  filii^ 

the  affidavits  a  week  before  this  term.     The  rule  was  to  shew  cause  why 

a  plea  of  a  release  of  the  action  should  not  be  set  aside  on  the  groimd  that 

the  release  had  been  obtained  by  fraud,  and  why  the  release  should  not  be 


Wliereanile 
was  enlarged  to 
aflubaeqnent 
term,  on  the 
luuaitermeof 
filing  the  affi- 
davits a  week 
before  the  tenn,  the  Court  refused  to  hear  affidanU  filed  afterwards. 
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delivered  up,  and  the  defendant's  attorney  pay  the  costs.     The  aHidavits  in      Bairomrt, 
answer  had  not  been  filed  a  week  before  this  term.     A  rule  having  been 
obtained  to  shew  cause  why  they  should  not  be  read  notwithstanding,— 

3f.  D.  HiU  shewed  cause.— The  rule  of  court  (a)  is  strict,  that  the 
affidavits  must  be  filed  before  the  time  specified,  unless  in  a  matter  of 
necessity ;  and  no  excuse  is  now  oflered  for  their  not  having  been  filed. 

WhiiehuTMiy  coii/ri.— -This  application  is,  that  as  now  filed,  the  affidavits 

may  be  read.    It  is  important  to  the  defendant  they  should  be,  for  although  no 

fraud  is  imputed  to  him,  but  only  to  his  attorney,  yet  if  they  are  not  allowed 

to  be  read  the  defendant  will  appear  to  be  implicated.    It  has  always  been  held 

that  where  no  damage  accrues  to  the  party,  the  rule  of  court  is  not  so  strict, 

especially  when  there  are  merits.     The  <Nriginal  rule  was  granted  on  the 

ground  that  the  release  was  given  to  deprive  the  plaintifi*'s  attorney  of  his 

costs;  and  though  the  release  was  given  in  April,  18d4,  yet  the  application 

was  not  made  tmtil  late  last  term.    It  was  through  the  mere  inadvertence  of 

the  attorney  in  the  country,  who  is  not  so  well  acquainted  with  the  practice, 

that  the  affidavits  were  not  filed  in  time :  he  did  not  advert  to  the  fact  that 

it  was  necessary  to  file  them  a  week  before  term.    One  of  the  affidavits  was 

filed  on  the  11th  Ajprilj  and  notke  was  immediately  given  to  the  plaintiff  of 

it,  and  that  another  would  be  filed ;  term  begun  on  the  15th,  on  which  day 

the  other  was  filed,  and  this  rule  now  comes  on  to  be  heard  on  the  27th. 

The  plaintiff  has  had  plenty  of  time  to  see  the  affidavits ;  and  the  object 

of  the  rule  of  Court  is  to  give  time  to  see  the  affidavits.    Hwir  v.  HUi  {b\ 

and  Hardmg  v.  Au$t€n{e\  are  precisely  in  point 

f  Williams,  J.— I  am  quite  clear  if  I  grant  this  application,  others  may  come 
and  give  more  frivolous  reasons  for  breaking  through  a  rule  which  is  in 
peremptory  terms ;  and  the  rule  would  thus  become  a  dead  letter.  As  it  is  a 
question  what  interpretation  is  to  be  put  upon  the  rule  of  court,  I  think  it 
should  be  mentioned  before  the  full  Court. 

'  WhUehnnt  afterwards  moved  in  full  Court  for  leave  to  file  an  affidavit,  to 
explain  why  the  affidavits  were  not  filed  in  due  time,  but  was  refused. 

(a>  M.  36  O.  S,  Tidd  Pr.  501,  9th  ed.  (e)  8  Moore»  589. 

(6)  I  Chit.  87. 

BURDAKIN  V.   SmALLWOOD.  BaaOmrt. 


i^HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  defendant  A  puty  may 

should  not  be  discharged  out  of  custody,  on  filii^  common  bail.     The  JS^iflluSi 
facts  stated  by  the  defendant's  affidavit  were,  that  in  January  last  he  was  contrauing  a 
served  with  process  in  an  action  for  1 10/.,  for  rent  of  certain  lands ;  on  24th  SJJJSSJId*^ 
of  March  he  was  arrested  for  the  sum  of  24/.  10«.,  for  rent  of  the  same  land,  MrviceablA  pro- 

e^M  for  ♦!*• 

which^had  accrued  on  the  3d  of  February,  and  which  sum  he  paid ;  on  the  guM  cmim, 

though  withm 
two  days  of  the  day  for  which  the  cause  was  set  down  ibr  trial. 
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30th  of  March  he  was  again  arrested  for  82/.  10#.,  beii^  part  of  the  aa 
claimed  in  the  first  action,  which  had  not  been  discontinued.  The  afiidarj 
of  the  plaintiff  in  answer  stated,  that  two  days  before  the  commission  daj^ 
the  last  assizes,  when  the  first  action  was  set  down  for  tnal,  it  was  dk 
covered  that  the  defendant  had  advertised  a  sale  of  the  stock  on  his  land,  ind 
an  intention  of  quitting  the  country,  and  of  defrauding  the  plaintifl*.  TIi 
plaintiff  had  no  wish  to  arrest  the  defendant  for  the  rent  for  which  the  fir^ 
action  was  brought,  until  he  heard  of  this  intention ;  but  umnediatdj  os 
hearing  of  it,  he  arrested  him  fpr  part  of  it,  namely,  for  82/.  10#. 


TamliMon  shewed  cause. — The  rule  as  laid  down  (a)  by  Mr.  lUdd  l^ 
that  afler  suing  out  common  process,  the  plaintiff  may  sue  out  a  baihU^ 
writ  for  the  same  cause  of  action,  and  arrest  the  defendant  beibre  he  (i^ 
continues,  the  firsV  action,  in.  doi^g  this,  the  plaintiff,  it  is  dKNight,  \< 
sufficiently  pmiishedj,  by  having  afi^rwaids  to  pay  the  costs  of  discontifluiii^ 
the  first  aiptio9 ;  the  defendant  is  then  in  the  same  situation  as  if  the  pbintii 
had  originally  proqeeded  by  arrest.  This  is  what  the  plaintiff  has  done  here; 
and  it  is  similar  to  the  cases  of  BMop  \,  Powell  (d%  Daviscn  v.  CUufod 
(c),  and  Chapman  v.  VandeveUle ,(d)^  exo&^i  that  in  this  case,  the  defeockt 
had  been  arrested  in  the  second  action,  which  however  was  for  a  difleiest 
cause  of  action. 

Arckboldp  c(m/r<i.— -In  this  case  the  plaintiff  allowed  the  proceediqgs  to 
go  on  until  two  days  before  the  assises,  when  he  countermanded  his  notice 
of  trial,  and  arrested  the  defendant*  This  he  could  not  do  under  these 
circumstances,  without  previously  diaqontinuing  his  first  action,  or  obtaining 
a  judge's  order.  A  writ  was  served  in  January  for  the  110/.  rent,  aiidGo 
the  3d  of  February  24/.  lO^f.'moie  became  due,  for  which  in  Mardi  tk 
defendant  was  arcested ;  why  did  not  the  plaintiff  then  airest  him  for  ^ 
whole  ?  He  might  then,  probably,  ha\ie  got  bail  for  the^  whole.  B) 
arresting  him  twice,  of  course  it  wa3^  mdre  difieolt  to  find  bail.  Instead  (^ 
adopting  this  course,  the  plaintiff  l^ta  the  cause  go  on,  and  only  two  daj^ 
before  the  assizes  arrests  the  defendant  again.  The  excuse  given  is,  that  ^ 
defendant  had  advertised  a  sale  of  his  stock,  but  the  fact  was,  that  ^ 
defendant's  tenancy  was  expiring.  He  has  no  opportunity  now  of  denjii^ 
the  intention  of  quitting  the  country  and  defrauding  the  plaintiff. 

WiLLiABis,  J. — This  rule  must  be  discharged.  The  plaintiff's  affida^^ 
states,  that  originally  he  did  not  wish  to  press  the  defendant,  but  that  after- 
wards on  hearing  of  the  intention  of  the  defendant  to  quit  the  country)  ^ 
thought  it  best  to  arrest  him,  which  he  did  before  he  discontinued  the  ^ 
action.  The  question  therefore  is,  whether  there  is  any  thing  irregular  in  so 
doing  ?  The  case  of  Bishop  v.  Powell  is  expressly  in  point,  that  the 
plaintiff  may  arrest  'a  defendant  before  discontinuing  a  previous  action, 
commenced  by  serviceable  process  for  the  same  cause.  The  plaintiff,  it  '- 
true,  has  suffered  the  cause  to  go  on  until  very  near  trial ;  but  he  has,  m 


(a)  Tidd  Pr.  174,  9th  ed. 
(6)  6  Term  Rep.  610. 


(f)  1  Chit.  Rep.  275. 
(rOSDowl.  P.C.  81S. 


r 


EASTER  TERM,  1835.  189 

conaeqnenoe,  to  pay  nM>re  oosU  for  disoontifiuiiig ;  and  I  can  see  no  difference      B^Cwtrr. 
'   on  this  aooount  from  the  case  referred  to.  Burdakiv 

i"  Rule  discharged  without  costs.        _       »• 

Smallwood. 

L 

PoTTiER  V.  Macdonell.  ^*;^J^' 

k    JTkOWLING  moved  to  discharge  a  defendant  arrested  on  a  capioi  out  of  The Conrt  wiU 
I  custody,  on  his  entenng  a  common  appearance,  on  account  of  the  dsfeiMUnt  out 

plaintiff's  cUim  bemg  barred  by  the  Statute  of  limitations.  The  particulars  ^^^J  **%, 
\  of  demand  stated  the  action  was  brought  for  goods  delivered  in  the  year  by  the  m!^? 
L    \S2%  Kerr  Y.Dick  (a).  twiledKb?b 

hanredhrthe 
1       Williams,  J.— It  has  oilen  been  held  that  the  Statute  of  limitations  uuioui! 
^    takes  away  the  remedy,  but  does  not  extinguish  the  debt  (b),    I  cannot 
3   anticipate  what  the  plea  will  be,  nor  whether  evidence  may  not  be  produced 
I,   to  answer  a  plea  of  the  Statute  (c). 

^.        A  rule  nin  was  then  granted  on  another  ground. 

(a)  2  Chit  Rep.  11.  15.    In  the  latter  caie  the  Coart  of  C.  P. 

(6)  Higgitu  v.  Skoit,  2  Ban.  &  AdoL  413.  granted  a  rale  nut  under  very  pecoliar  ctr- 

(c)  See  alio  MoMei  r.  Angei,  6  Dowl.  &  camttanoee,  bat  the  matter  was  afterwardi 

Ryl.  15;  and  Tucker  r.  Tucker,  I  Hodges,  leferred  to  the  prothonotary. 

I 

'  RmaWAY   V.   FiSHBR^  BaUComri. 


^HIS  was  an  application  under  the  Interpleader  Act,  1  &  2  ^.  4,  c.  58^  1.  Whore  an  ex-* 
8. 6.    In  Sept.  last,  290/.  were  advanced  to  the  defendant  on  the  security  {^^uildw  a 
of  some  furniture,  which  he  assigned  by  way  of  mortgage ;  and  it  was  agreed  "^^^X  j^^ 
the  defendant  should  retain  the  use  of  the  furniture.    On  the  4th  Sepi,  the  making  •  tale 
mortgagee  took  formal  possession  of  the  furniture,  but  \e(i  it  in  fact  in  the  ^o'moQtiM!" 
defendant's  possessbn.    The  290/.  were  not  repaid :  and  on  the  21st  of  Nov.  when  a  fiat  in 
an  execution  under  9i  fieri  faeiat  was  put  into  the  defendant's  house,  and  the  ^^  agmiwt 
furniture  which  had  been  mortgaged  was  taken  by  the  sheriff's  officer.    The  ^'J^^"*!^ 
officer,  as  an  accommodation  to  the  defendant,  and  to  prevent  it  being  known  sheriff  wat  not 
that  there  was  an  execution  in  the  house,  kept  what  is  called  a  walking  pos«  *|f^'{^*^cSait 
session,  which  was  described  to  be  going  once  a  day  to  the  defendant's  house,  hnder  the  Inter- 
but  not  continuing  there  constantly.    For  this  accommodation  the  officer  ^^Zu^jhj 
received  20/.  from  the  defendant.    On  the  21st  of  Jan.  the  officer  again  took  the  sheriiTor 
actual  possession;  on  the  23d,  notice  was  given  to  the  sheriff  of  a  fiai  in  ^idngreli^T 
bankruptcy,  which  issued  the  same  day  against  the  defendant,  the  goods  not  ^^Jj^p^^^"^ 
being  then  sold ;  and  on  the  26th,  notice  was  given  the  sheriff  of  the  assign-  u  luiacient 
ment  by  way  of  mortgage.    An  action  was  commenced  on  the  25th  of  March  Jim'^f'^^ 
by  the  assignees  of  the  defendant  for  these  goods,  and  on  the  26th  the  exe-  applying  to  the 
cution  creditor  ruled  the  sheriff  to  return  the  writ.    On  the  22d  of  April,  ^**^* 
an  indemnity  was  applied  for  and  refused,  and  this  rule  was  moved  for  the 
next  day,  Easter  Term  having  commenced  op  the  15th  o[  AprU. 

/.  Manning^  on  the  part  of  the  mortgagees }  E,  V,  Williame,  on  the  part 
VOL.  I.  o 
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of  the  asgignees ;  Hoggin*^  on  the  part  of  the  execution  creditor ;  shei 
cause. — The  difficulty  of  the  sheriff  arises  entirely  from  the  misoondud 
his  officer,  iK^ho  afler  entering  into  possession,  relinquished  it,  merely  for 
accommodation  of  the  defendant,  and  for  which  he  was  paid.  By  keepis 
walking  possession  only  the  execution  was  defeated,  as  there  was  nocontbt 
possession ;  and  as  the  officer  gets  the  benefit  of  this  indulgence  to 
defendant,  so  he  ought  to  take  the  risk.  He  should  have  sold  the  g« 
immediately,  and  not  have  kept  them  more  than  two  months,  which  ebp 
before  the  assignees  made  a  claim.  If  he  had  done  so  in  a  reasonable  lii 
there  would  not  have  been  this  contest  Godson  v.  Sanctuary  (a).  7 
execution  creditor  may  now  maintain  an  action  for  this  neglect,  and  i 
sheriff  by  this  application  hopes  to  avoid  that  action.  He  is  besides  too  b 
in  this  application.  Notice  of  the  claim  of  the  assignees  was  given  on  i 
23d  of  Jan,,  he  had  therefore  eight  days  of  Hilary  Term  to  apply 
the  Court.  In  Cook  v.  Allen  (h\  nine  days'  time  was  held  too  great  dda 
Here  also  there  has  been  a  further  delay ;  the  assignees  brought  an  ack 
against  the  sheriff  on  the  25th  of  March,  and  this  term  b^an  on  the  16t 
of  April,  yet  the  sheriff  did  not  apply  until  the  23d  for  this  rule,  t 
Devereux  v.  John  (c),  the  Court  said,  "  the  sheriff  must  come  mihk  i 
reasonable  time,  but  here  the  sheriff  suffers  an  action  to  be  brought  agais^ 
him,  and  keeps  possession  of  the  goods  for  several  months.''  Hiat  isp 
cisely  the  present  case. 

Alexander,  for  the  sheriff. — As  to  the  first  objection,  that  the  sheriff  is  tt 
late  in  making  this  application,  the  intention  of  the  Stat.  1  &  2  ^  4,^9^ 
is  to  prevent  the  sheriff  being  harassed  where  there  are  several  persai^ 
claiming  the  goods;  and  section  6  says  nothing  about  the  time  withio  wix^ 
the  application  is  to  be  made.  That  question  is  still  open,  as  the  C<^' 
have  not  kid  down  any  inflexible  rule  on  the  subject.  From  the  repori<^ 
the  case  of  Cook  v.  Alien  (  A),  it  appears  there  had  in  that  case  been  seTfri 
months'  delay,  and  not  merely  the  nine  days  which  had  expired  after  then^^ 
to  set  aside  the  judgment  was  discharged,  so  that  there  were  much  W 
grounds  for  that  decision.  The  sheriff  was  not  bound  to  sell  immediatelr*« 
entering  into  possession ;  and  if  the  execution  creditor  was  dissatisfied  ^ 
his  delay,  he  ought  to  have  ruled  him  sooner  to  return  the  writ.  On  the  23(1 
Jan.  notice  was  given  of  the  fiat,  and  the  sheriff  then  had  to  inquire  intotk 
validity  of  the  assignees'  claim.  On  the  26th  he  received  another  notice  (^ 
claim  from  the  mortgagees,  and  as  Hilary  Term  ended  on  the  SIst,  he  cidii^ 
be  said  to  have  delayed  this  application  to  the  Court.  Nor  has  he  delayed  i^ 
term,  for  the  indemnity  was  not  refused  him  until  the  22d  of  April,  and  the 
rule  was  obtained  on  the  23d.  As  to  the  second  objection,  arising  from  ^ 
conduct  of  the  sheriff's  officer;  the  walking  possession,  which  has  been  relief 
on,  is  a  mere  act  of  mercy  to  the  defendant,  who  is  not  a  party  to  this  ruk 
Upon  both  grounds  therefore  this  application  is  unresisted,  and  the  sheriffi* 
entitled  to  the  relief  which  he  now  seeks  for.  The  Statute  seems  expr^^ 
intended  to  apply  to  cases  where  there  are  such  conflicting  claims. 


(a)  4  Bam.  &  Adol.  955. 
(6)  1  Cromp.  4t  Meet.  542;  8 Tyr.  586; 
2DowI.P.C.n. 


(c)  I  Dowl.  P.  C.  548. 
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*  WiLLUMS,  J.— It  is  true,  that  in  the  Stat  1  &  2  ^.  4,  c.  58,  8.  6,  no 
allusion  is  made  to  the  time  within  which  this  application  by  the  sheriff  is  to 
be  made ;  and  if  the  case  now  came  before  me  for  the  first  time,  I  should 
have  some  difficulty  in  deciding  the  question.  I  have  however  now  no  doubt 
on  the  subject,  as  in  Cook  v.  Alhn^  it  was  decided  that  the  sheriff,  in 
whose  &vour  this  act  is  mad^  should  be  prompt  in  sedung  relieC  In  that 
case,  the  rule  to  set  aside  the  judgment  was  discharged  on  the  22d,  and  the 
amplication  by  the  sheriff  was  not  made  until  the  31st,  which*  was  held  too 
late.  Though  it  has  been  now  argued  that  that  judgment  was  partly  on 
other  grounds,  yet  it  appears  it  was  given  exclusively  on  the  time  the  sheriff 
had  suffered  to  elapse,  namely,  nine  days.  In  this  case  there  has  been  but 
eight  days  delay;  and  although  it  is  impossible  to  draw  any  precise  line  as 
to  the  time  that  shall  be  sufficient,  yet  I  think  the  same  rule  must  be 
applied  to  this  case,  as  I  canoot  distbguish  it.  In  this  case,  although  the 
sheriff  was  not  ruled  to  return  the  writ,  yet,  afler  the  22d  of  Nov.  he  might 
at  any  time  have  sold  the  goods ;  and  if  by  his  own  delay  and  misconduct  he 
has  brought  on  these  contests  between  the  parties,  it  is  not  a  case  within  the 
intention  of  the  act  in  which  it  is  reasonable  to  give  him  the  relief  and 
protection  he  seeks.  The  possession  of  the  mortgagees  being  secret,  and  the 
transfer  to  them  questionable,  will  not,  I  think,,  distinguish  this  case  from 
that  of  Cook  V.  AUen. 

Rule  discharged  with  costs  (d),   .. 


BaUCmrt. 


(fl)  See  the  nat  case,  BarA^  T. /%i/woii ; 
and  also  Disom  r.  Bmeil,  8  Dowl.  P.  C. 


621 ;  and  Skipper  r.  Lane,  8  Dowl.  P.  C. 
784. 


RiOOWAT 
FiSHBf. 


Barker  v.  Phipson. 


BailCovrt. 


npHIS  was  a  rule  obtained  by  the  sheriff  of  Worcester,  under  the  Inter- 
pleader  Act,  1  &  2  FT.  4,  c.  58,  s.  6.  On  the  24th  of  Dee.  last,  an 
execution  was  levied  under  9k fieri  facias  for  12,000/.  upon  some  goods  of  the 
defendant  On  the  28th,  the  solicitor  for  the  petitioning  creditor  gave  a 
notice  to  the  sheriff,  that  an  act  of  bankruptcy  had  been  committed,  that  a 
docket  was  strudc,  and  that  a  fiat  would  issue  against  the  defendant.  There 
were  two  acts  of  bankruptcy,  on  the  22d  of  Nov.  and  the  24th  oi  Dee. ;  the 
latter  was  the  ope  on  which  the /al  was  grounded.  The  fiai  issued  on  the 
30th  of  Dee.  On  the  24th  of  Jan.  the  adjudication  took  place,  and  on  the 
20th  of  Feb.  the  assignees  were  chosen. 


The  sheriff  is 
notdisqualited 
from  applying 
under  tnelnter- 
plesder  Act, 
where  «  whole 
tennhaselapsed 
•Iter  a  notice  of 
cUim  under  a 
fiat  in  hank- 
ruptcy,  if  the 
assignees  were 
not  chosen  until 
after  the  term. 


S.  B.  Harrison,  on  the  part  of  the  assignees. — The  act  of  bankruptcy  on 
the  22d  of  Nov.,  being  long  before  the  entry  of  the  sheriff,  and  of  course 
therefore  before  the  sale  of  the  goods,  which  indeed  has  never  taken  place, 
it  is  clear  that  the  assignees  have  an  mdisputable  right  to  these  goods. 
NoiUy  V.  Buck  (a) ;  Godson  v.  Sanctuary  (6).  The  assignees  have  a  valid 
and  unquestionable  claim  which  it  is  material  to  consider  in  the  disposal  of 
this  rule;  for  if  their  claim  is  clear,  they  are  not  bound  to  give  the  sheriff  an 
indemnity,  and  the  Court  will  discharge  this  rule  with  costs. 

(a)  8  Ban.  &  Cresi.  160 ;  8  Man.  &  Ryl.         (6)  4  Bam.  &  Adol.  855 ;  1  Nev.  &  Mao. 


6S. 


59. 

o  2 
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B,  AndrewMy  for  the  execution  creditor.— This  rule  must  be  discharged,  oe 
the  ground  that  the  sheriff  did  not  come  to  the  court  in  proper  time.  Ik 
sheriff  received  the  /Uri  facuu  on  the  24th  of  Ihe. ;  on  the  28th  of  Ik 
notice  was  given  of  the  bankruptcy,  and  yet  the  sheriff  allows  the  wboka 
Hilary  Term  to  pass  before  he  makes  this  applkation.  In  Cook  v.  AUait 
a  delay  of  nine  days  was  held  sufficient  to  prevent  the  Court  rehem  lit 
sheriff. 


Swann,  ibr  the  sheriff, — ^The  sheriff  has  been  guilty  of  no  delay.  UntOt^ 
assignees  were  chosen  there  was  no  person  against  whom  he  could  appij  ^ 
had  notice  of  an  act  of  bankruptcy  on  the  28th  of  Dee.,  but  the  ass^ 
were  not  chosen  until  after  Hilary  Term,  so  that  the  sheriff  could  not  cw 
to  the  court  until  this  term ;  and  this  rule  was  moved  ibr  on  the  second  ^ 
of  the  term.  The  execution  creditor  ought  to  pay  the  sheriff  the  eipe^»^ 
keeping  possession,  as  he  was  the  mere  agent  of  the  execution  creditor  in  ke^ 
ing^possessbn  while  the  latter  was  investigating  the  title  of  the  assigneei 

Williams,  J. — ^I  cannot  assent  to  the  position  that  the  sheriff  is  bonod  f 
all  events  to  act ;  for  his  liabilities,  with  regard  to  a  secret  act  of  bankropif^ 
are  not  exactly  decided.  The  sheriff  therefore  cannot  be  expected  to  m^' 
gate  the  different  claims  of  the  parties.  That  puts  an  end  to  the  posilA 
that  because  the  claim  of  the  assignees  is  supposed  to  be  undoubted  ii» 
fore  the  court  ought  not  to  interfere.  Then  comes  the  question  arisii^  ^^ 
the  case  of  Cook  v.  Allen,  on  which  I  acted  in  the  case  of  Rid^  ^ 
Fisher  {d),  whether  the  sheriff  has  been  sufficiently  prompt  in  making  ^ 
application.  The  parties  making  claims  by  which  the  sheriff  is  peq)lei^ 
are  stated  in  1  &  2  IF.  4,  c.  58,  s.  6,  to  be  assignees  of  bankrupts  andotl^ 
persons.  Now  here  the  assignees  were  not  appointed  until  the  20th  of  ^ 
That  is  a  sufficient  excuse  for  not  iqpplying  to  the  court  in  Hthrt/  Tc* 
and  clears  the  sheriff  from  the  delay  there  was  in  the  case  of  Cook  t.  A^ 
Here  also  the  sum  is  large,  and  it  appears  to  me  the  sheriff  ought  to  ^ 
relieved.  I  shall  not  order  the  payment  of  the  expenses  of  keeping  possesi^^ 
to  the  sheriff,  who  seems  to  forget  this  act  is  a  great  relief  to  hinu 

Rule  enlarged ;  the  goods  to  be  sold,  and  the  proceeds,  after  dedoo 
ing  the  expenses  of  sale,  paid  into  court ;  and  an  issue  to  be  tnn 
at  the  next  assizes,  [whether  the  goods  belong  to  the  estca^ 
creditor  or  to  the  assignees. 


(c)  1  Cromp.  &  Meet.  549;  STj^r.  586; 
SDowLP.  C.  11. 


(cf)  AnU,  p.  189. 


Bail  Camrt. 


Exparte  FojtD. 


Rule  granted  to  J^NOWLES  moved  to  re-admit  an  attorney  without  giving  the  €>«» 

torney  wiihimV  term's  notice.    He  was  admitted  in  1822,  and  annually  took  out  l^^ 

where  AeT*^  certificate,  the  last  of  which  expired  in  October ^  1834.    He  carried  c<i 

sion  to  uki»  out  business  in  the  country,  and  in  1833,  having  an  intention  of  gi^^f 

fSTtSriSwOTt  P^t«ce>  sold  his  business;  but  afterwards,  at  the  instance  of  his  frie»^^ 

year  was  the  act  of  the  agent.      ^ 
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again  oommeiicecl  buBioess,  and  wrote  to  his  agents  in  LmuUm,  who  had 
before  tak»  out  his  certificate,  to  take  it  oat  as  usual,  in  November,  1834. 
They  neglected  to  do  so;  and  only  a  fortnight  ago  he  discovered  the  fact. 
The  case  ot  Esparie  Deni(a)  is  in  point  If  the  certificate  had  been  taken 
out,  he  never  would  have  been  off  the  rolL 

Rule  granted  on  payment  of  the  duty  and  20«.  fine. 

:;  (a)  1  Ban.  ft  Aid.  189. 


Exparte  BitcKEHDES.  ^^^^^ 


^RBSWELL  moved  that  the  draft  of  an  attorney's  articles  should  be  Draft  of  tlie 

inrolled  instead  of  the  original    The  articles  were  sent  up  to  Ltmdon  to  gUp^ral!^' 
the  aganti  and  given  to  his  managing  clerk,  who  charged  5#,  for  imolliog  t<in«3r  ^^l^^ 
them,  but  did  not  do  so,  and  this  was  not  discovered  until  the  time  arrived  InMraSie  «dl 
for  fixing  up  the  notice  outside  the  Court.    The  articles  were  properly  j£jj^,jj* 
stamped  and  executed,  and  the  draft  was  all  that  could  be  found.  miiooiidiMk  oT 

Rule  grated.      £SfSr.Ufi! 
fwed  to  him  to  bo  inollod. 

RiBiMBR  V.  Turner.  Baaomt. 


f^   CLARK  shewed   cause  on  behalf  of  the  sheriff  of  Chester,   who  Wheraaihoriir 

*  had  been  served  with  a  rule,  calling  on  the  plaintiff  to  shew  cause  pUilSff  i^^ 

why  the  defendant  should  not  be  discharged  out  of  the  custody  of  the  •ction  ^J^ 

sheriff  of  Cheeter,    An  attachment  issued  against  the  sheriff  in  consequence  ^n  i 


of  bail  not  having  been  put  in  in  due  time;  and  afterwards  the  proceedmgs  ^^S^to*" 
on  the  attachment  were  stayed,  on  the  attachment  standing  as  a  security  for  retain  the 
the  debt  and  cosU  in  the  action.    The  plaintiff  recovered  judgment;  and  ^^^^^^^ 
the  sheriff  paid  the  debt  and  costs.    Application  was  afterwards  made  to  he  ii  repaid. 
Boeanquei,  J.  to  discharge  the  defendant  out  of  custody,  the  debt  and  costs 
having  been  paid ;  but  the  application  was  refused,  on  the  ground  that  the 
sheriff  under  these  circumstances  was  entitled  to  detain  the  defendant.    That 
decision  was  right;  and  the  Court  will  not  now  dischaige  the  defendant,  the 
debt  and  costs  not  having  been  repaid  to  the  sheriff. 

W.  U.  WaUon,  con/rc^.— This  is  not  an  application  against  the  sheriff,  but 
against  the  plaintid^  who  proceeded  against  the  sheriff  by  attachment,  and 
compelled  him  to  pay  the  debt  and  costs.  The  defendant  on  payment  i^ 
entitled  to  be  discharged,  Crozer  v.  PiUing  (a) ;  and  it  is  immaterial  by 
whom  the  payment  was  made.  It  is  contended  that  the  sheriff  has  a  right  to 
detain  the  defendant,  but  he  has  no  remedy  except  on  the  bail-bond ;  and  if 
he  has  not  taken  a  bail-bond  he  has  no  remedy  at  all.  Pitcher  v.  Bailey  (6). 
Even  supposing  he  has  a  remedy  by  action,  still  he  has  no  right  to  detain  the 
defendant  in  custody. 

Williams,  J. — ^It  seems  to  me  I  must  look  to  the  rule,  to  see  who  are  the 

(d)  4  Ban.  &  Ckw.  36.  (6)  8  East,  171. 
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RlMMBE 

V. 

TuaMBK. 


contending  parties ;  the  sherifT  is  not  named  in  the  rule.  The  questiwi  ri 
whether  the  defendant  is  to  remain  in  custody  at  the  suit  of  this  plakid 
who  has  received  the  debt  and  costs  by  virtue  of  the  attachment  WLgmmsi  tk 
-sheriff!  There  can  be  no  right  under  these  circumstances  to  detain  him  as\ 
longer,  and  he  must  be  discharged. 

;  Rule  absotuie. 


BaUCkmrt. 


Smith  v.  Stocking. 


Wherea  defend- 
ant luffered 
i'udgment  to  go 
»7  default  in 
the  Palace 
Court.— i%M, 
it  waa  too  late 
after  the  jury 


the  writ  of  in- 
Quiry  to  remore 
taecauaeby 


dj  C.  JONES  shewed  cause  against  a  rule  for  a  writ  of  procedem^ 
to  the  Palace  Court. — The  action  was  brought  in  the  Palaoe  Copl- 
and judgment  was  recovered  by  default.  A  writ  of  inquiry  w» 
executed,  and  afterwards,  on  the  same  day,  a  writ  of  habeas  corpm 
which  had  been  sued  out  the  day  before,  was  delivered  to  the  prcfr 
officer.  This  cause  was  properly  removed,  for  by  the  Statute  43,  £2^* 
c.  5,  the  writ  must  be  delivered  before  the  jury  are  sworn ;  but  this  w^ 
an  inquest,  so  that  the  habeas  corpus,  though  delivered  ailer  the  wrinV 
inquiry  was  executed,  was  yet  in  time.  In  the  subsequent  Stat,  21  Ja&  I 
•c.  23,  s.  2,  the  words  used  are  "  before  issue  or  demurrer  joined;"  t^ 
therefore  is  a  limitation  of  the  Stat.  43  Eltz,,  and  does  not  apply  u 
this  case,  which  is  a  judgtnent  by  default  Cox  v.  Hart  (a)  is  in  pomt,  vd 
there  a  procedendo  was  refused. 


^  Erie,  contrd,— The  habeas  corpus  was  not  delivered  tojthe"  proper  officer 
until  after  the  execution  of  the  writ  of  inquiry,  although  no  doubt  it  ^^ 
sued  out  the  day  before ;  and  the  question  is,  whether  under  the  Stat  43 
Eliz.  c.  5,  and  the  cases  decided  on  it,  this  case  was  properly  remord 
within  the  spirit  of  that  Statute.  The  defendant  here  kept  the  writ  ly^ 
dormant,  so  as  to  take  the  chance  of  the  verdict  in  the  Palace  Court,  aoc 
the  Stat.  43  Eltz.  c.  5,  was  made  for  the  express  purpose  of  remedyin; 
such  a  proceeding.  It  is  contended  that  the  Stat.  21  Joe.  I,  c  23,  $.  2, 
is  confined  to  issues  of  fact  or  of  law.  That  Stat,  did  not  limit  the  Sui 
43,  Eliz.  c.  5,  as  it  enacted  in  some  other  cases  besides  those  beferf 
provided  for,  that  a  habeas  corpus  should  not  be  of  avail.  The  c85c^ 
decide  that  the  Stat.  21,  Jac,  1,  c.  23,  is  not  confined  to  issues  of  fact  or  of 
law.  In  Wyati  v.  Markham  {b),  the  Court  thought  a  habeas  corpus  too 
late  after  an  interlocutory  judgment.  In  Bevan  v.  Prothesk  (c),  a  n 
fcL  lo.  was  held  to  be  a  stay  of  all  proceedings  in  the  County  Court,  thougii 
delivered  after  interlocutory,  but  before  final  judgment.  In  Waiker  t. 
Gann  {d),  it  was  hel^  that  a  certiorari  did  not  lie,  especially  afler  i 
judgment  by  default ;  and  this  is  a  case  directly  in  point. 

Cur.  adv,  vuiL 

WuxiAMS,  J,  afterwards  (Maif  1  Ith)  gave  judgment — ^This  was  a  rule  to 
shew  cause  why  a  writ  o( procedendo  should  not  issue  to  the  Palaoe  Court  Jt 
appears  clearly  by  the  affidavit  of  the  plaintifi*,  that  the  writ  of  habeas  eorpui 


(a)  8  BiiiTows.  758. 
(6)  Barnes' notes,  821. 


(c)  2  Burrows.  1151. 
(cO  7  Dowl.  &  Ryl.  769. 
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to  remove  the  caiise,  was  not  delivered  until  ader  the  writ  of  inquiry  was 

executed  and  the  verdict  given,  which  is  the  fact  on  which  this  question 

turns.    The  terms  of  Stat.  43  Eiig.  c.  5,  are  as  large  as  can  be  to  embrace 

every  species  of  case.    With  regard  to  the  stage  of  the  proceedings  when 

the  cause  may  be  removed,  if  the  question  arose  solely  on  the  language  of 

that  acty  I  do  not  see  what  question  could  be  raised ;  but  it  is  suggested 

that  that  act  received  a  limitation,  by  Stat.  21  /oe.  1,  c.  23,  s.  2.    It  requires, 

however,  some  strong  reason  to  come  to  that  conclusion :  for  by  the  recital  of 

21  Jac  1,  c  23,  the  evils  which  it  is  the  object  of  both  Statutes  to  remedy, 

appear  to  be  the  same.    The  language  of  21  Joe,  1,  c.  23,  s.  2,  which  is 

relied  on,  is  that  which  requires  the  writ  of  habeas  corpus  to  be  delivered 

V  before  issue  or  demurrer  joined  f '  it  was  argued  that  those  words  could  not 

apply  to  a  judgment  by  de&ult ;  and  that  therefore  it  is  impliedly  so  far  a 

repeal  of  the  Stat.  43  Eiiz.  c.  5.    But  it  appears  to  me  that  the  Stat.  21 

Joe.  1,  extends  rather  than    restrains  that  of  43  JS/i«. ;  and  that  as  this 

argument  has  never  been  suggested  in  any  of  the  cases  on  the  Statute 

that  have  since  arisen,  it  ought  not  now  to  be  of  any  avail.     Cox  v.  Uari 

and  BovoH  v.  Proikesk  were  both  cases  after  judgment,  by  de&ult    In 

Walkmr  v.  Cronii,  there  was  judgment  by  de&ult ;  and  a  writ  of  inquiry 

having  been  executed,  a  procedendo  was  issued.     Godley  v.  Marsden  («) 

was  also  a  case  after  judgment  by  default    In  none  of  these  cases  is  there 

any  suggestion  that  the  question  is  varied  by  the  Stat  21  Jac.  1,  c.  23;  or 

that  the  Stat  43  EHz.  c  5,  does  not  apply  to  a  judgment  by  default    It  is 

not  necessary  for  me  to  adopt  the  language  of  Mr.  /.  Holroyd  in  Waiker  v. 

Gann,  which,  though  referred  to  in  Godley  v.  Marsden,  yet  was  not  acted 

on.     Walker  v.  Gofni  is  an  express  authority  that  it  is  too  late  to  remove  a 

cause  ailer  a  writ  of  Inquiry.    On  the  authority  of  that  case,  as  well  as  on 

the  construction  I  put  on  the  Stat  21  /ae.  1,  c.  23,  that  it  does  not  limit  the 

Stat  43  Eiiz.  c.  5,  I  think  this  rule  must  be  made  absolute. 

Rule  aibsolute. 


105 


BaUOmH. 


ie)  6  BiDg.  433;  4  Moore  &  Payne,  138. 


Stafford  v.  Love. 


BaaOmrt. 


\  RULE  had  been  obtained  to  shew  cause  why  the  sum  of  160/.  6s.  10</.,  1.  Whefe  a  de- 
paid  into  the  hands  of  the  sheriff  of  Middlesex,  in  lieu  of  bail,  and  by  j^ia^e  debt 
him  brought  into  court,  should  not  be  paid  to  the  pluntiC  together  with  ^^^'^^^ 
costs,  out  of  two  sums  of  10/.  each,  which  had  also  been  brought  into  court  » lieu  ofbail. 
The  affidavit  of  the  plaintiff,  on  which  the  rule  w^  granted,  stated  that  the  ^^.^^^ 
defendant  was  arrested  on  the  7th  of  March  last,  and  deposited  160/.  6#.  \Qd,  that  he  hu^  un- 
for  the  debt,  and  10/.  for  costs,  with  the  sheriff,  in  lieu  of  bail,  under  Stat  43  ^i\^\  x\^ 
G.  3,  c.  46,  s.  2.    The  eight  days  to  put  in  bail  above,  expired  on  the  15th,  day  im  ptffecu 
and  the  sheriff  paid  the  170/.  Ss.  \0d.  into  court    On  the  24th,  the  defen-  l^nl^^h^'^' 
dant  gave  notice  to  the  plaintiff,  that  10/.  more  was  paid  into  court,  under  •dditionai  lOi. 
Stat.  7  &  8  (r.  4,  c.  71,  s.  2,  and  a  common  appearance  was  entered.    The  2.  And  where, 

previoua  to  that 
day,  a  bona  Jide  conespondence  to  settle  the  action  commenced,  which  did  not  terminate  until 
after  that  day,  and  on  the  termination  the  defendant  paid  in  the  10/.  additional  :—ile^  that 
the  plaintiff  wis  not  entitled  to  have  the  debt  and  cosU  paid  out  of  court  to  him. 


Idt 
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BailOmrt. 


affidftvit  of  the  defendant's  attorney  in  answer,  stated,  that  on  the  iMe' 
Miareh,  the  defendant's  attorney  mrote  a  letter,  proposing  an  arrangeineBt  i 
seTeral  letters  then  passed,  which  were-stated,  and  the  last,  on  tlie  24th,  wak 
an  ofler  to  pay  120/.  which  was  refused.  The  additional  lOi.  was  then  pakl 
into  court. 


Erk  shewed  cause.— This  is  a  question  whether  under  Ae  SUt.  7  StSG 
4,  c.  71,  s.  2,  the  defendant  has  properly  paid  bto  court  the  ICML  in  additioB, 
as  and  for  special  bail;  and  if  not,  whether  the  plaintiffhas  a  right  to  \mt 
the  money  paid  out  of  court  to  him.    Before  that  Statute,  when  the  tme 
to  put  in  special  bail  above  expired,  the  plaintiff  might  proceed  by  takisg  » 
assignment  of  the  bail  bond,  or  by  attachment  against  the  sheri^  Tmrmr  t. 
Carey  (a).     If  bail  above  was  aflerwards  put  in,  relief  could  always  ise 
obtained  at  the  discretion  of  the  Court     By  7  &  8  <r.  4,  c.  71,  s.  2,  itii 
enacted,  that  instead  of  putting  in  and  perfecting  bail,  the  defendant  nj 
allow  the  sum  paid  in  by  the.  sheriff,  with  the  additional  sum  c^  \0L  to 
remain  to  abide  the  event    Now  it  appears  that  long  beAire  this  rule  vi5 
moved  for,  that  is,  on  the  24th  of  March,  160/.  6#.  lOdL  ibr  the  debt  and  tvo 
sums  of  10/.  each  for  costs  were  paid  in,  according  to  the  practice  of  the 
court,  which  was  equivalent  to  special  bail  put  in  and  perfected  before  ike 
Statute.    Supposing  therefore  that  this  has  been  done  hter  than  it  au^ 
strictly  to  have  been,  yet  the  Court  will  not  now  grant  this  af^ilication.  la 
Rowe  y.  Softly  (6),  it  was  held  the  defendant  had  until  the  time  f»  ftr- 
fecHng  bail  to  pay  in  the  additional  10/.,  so  that  in  feet,  in  this  case  it  htf 
been  done  in  due  time,  for  it  may  be  considered  as  done  on  the  18tk  d 
March,  when  the  correspondence  commenced  to  settle  the  action.    The 
Court  will  not  order  the  money  to  be  paid  out  of  court  to  the  plaintif «» 
the  defendant  shews  a  band  fide  ceMae  for  the  delay,  Par  her  v.  T\umer  (c). 

W.  Clarheony  con/rd.— The  time  for  putting  in  bail  expired  on  the  I6tk 
and  therefore  on  the  18th,  when  the  correspondence  began,  the  defentho^ 
was  not  in  a  conditbn  to  appear  here  according  to  Stat.  43  G.  3,  c.  46,  &  t 
to  have  the  money  paid  over  to  him.  The  Stat  7  &  8  C  4,  c  71,  &  ^ 
enacts  that  it  shall  be  lawful  for  "  the  defendant,  instead  of  putting  in  ao^ 
perfecting  bail  in  thi>  action  according  to  the  course  and  practice  of  the  coortr 
&c. ;"  he  is  therefore  bound  to  pay  the  additional  10/L  into  court,  within  tk 
time  for  putting  in  bail ;  and  if  he  has  suffered  that  time  to  elapse,  he  cannot 
aflerwards  pay  it  in  *undelr  this  Stat.  This  he  did  not  do  until  nine  dajs 
afler  the  time  it  ought  to  have  been  done,  and  defendant  could  not  baTe 
resisted  this  application  had  it  been  made  when  the  time  for  putting  in  ^ 
expired.  In  Rawe  v.  Soply,  it  was  held  the  extreme  right  of  the  defendant 
expires  on  the  day  of  perfecting  bail,  but  here  the  additional  lOL  was  not 
paid  in  until  long  after. 

Cur.  ado,  nA 

Williams,  J.  aflerwards  {May  8th)  gave  judgment— This  was  a  rule 
calling  on  the  defendant  to  shew  cause  why  the  siun  of  160/1  6«.  lOd.  H 


(a)  7  East,  607. 

(6)  4  Moore  &  Paine,  464 ;  6  Biog.  631. 


(c)  8  Chit.  Rep.  71. 
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intothehuidtoftliedMriffafiMldle^  I  BtffC^ 

into  coivi,  should  aot  be  paid  out  to  the  pUntiff;  togetha*  with  such 
sum  as  the  master  shell  allow  fiMr  eoats  out  of  two  sums  of  \QL  etA,  alsd 
brought  into  oourt ;  the  defendant  not  having  pat  band  perfected  bail  is  due 
time.  From  the  view  I  take  of  the  ease^  it  is  not  necessary  to  lefer  par* 
ticnilarly  to  the  terms  of  the  rule.  The  applicaUcm  is  founded  on  the  Stat: 
43  G.  8y  c  46,  s.  2,  empowering  the  pkintiff  to  apply  to  the  Court  to  have 
the  firstHonsntioned  sum  of  money,  together  with  the  10/.  paid  OTer  to  him 
upon  such  de&uU  as  is  m  the  rule  mentioned.  The  point  then  turns 
upon  the  construction  of  7  &  B  €r.  4,  o.  71,  s.  8,  whidi  extends  the  pro- 
visions of  the  former  act ;  or,  in  other  words,  the  question  is  whether  the 
defendant  has  made  such  de&ult  that  the  plaintilT  is  entitled  to  have  this  rule 
made  absoluta  Both  Statutes  w&e  intended  to  opentte  in  fkvour  of  de- 
fendants; and  the  latter  in  its  terms  is  declared  to  be,  and  in  its  provisioni 
obviously  is,  a  further  extension  of  the  former.  The  woid^  of  Stat.  7  &  B  Cl 
4,  c.  71,  s.  2,  are,  *^  it  shall  be  lawful  for  such  defendant,  instead  of  putting 
in  and  perfiMsting  special  bail  in  the  action,  according  to  the  course  and 
practice  of  the  court,  to  allow  the  sum  so  deposited  with  the  sherid^  and  by 
him  paid  into  court  as  aforesaid,  togethefr  with  the  additional  sum  of  lOil,  to 
be  paid  into  court  by  such  defendant,  as  a  further  security  for  the  costs  of 
the  action,  to  remain  in  the  court  to  abide  the  event  of  the  suit;"  "  aikl 
thereupon  the  defendant  may,  and  he  is  hereby  required,  to  enter  a  common 
a{^pearance  or  file  common  bail  m  the  action,  within  such  time  as  he  would 
have  been  required  to  have  put  in  and  perfected  spedal  bail  in  the  action, 
according  to  the  course  of  the  said  court.''  It  is  observable  that  the  object 
of  both  acts  is  to  provide  a  substitute  for  putting  in  bail,  and  in  the  case  of 
Newman  v.  Hodg$€n  (d)^  the  decision  c^  the  Court  proceeds  expressly 
upon  the  ground,  that  motions  of  this  sort  are  to  be  considered  in  the  same 
light  as  applications,  formerly,  to  stay  proceedings  against  bail.  I  mention 
this  because,  in  the  cases  referred  to,  the  Courts  have  always  shewn  the 
strongest  disposition  to  allow  the  merits  of  the  original  action  to  be  tried ;  and 
have  constantly  been  in  the  habit,  after  bail  has  been  put  in  and  perfected, 
to  stay  proceedings  on  the  bail-bond,  though  regularly  taken,  upon  terms 
applicable  to  the  state  of  each  case.  By  parity  of  reasoning,  I  think  I  ought 
to  construe  this  remedial  statutory  provisicn  in  such  a  manner  as  to  allow 
the  defendant  to  try  the  merits  of  the  action,  except  there  be  something  in  the 
act  which  expressly  contravenes  that  object.  I  am  the  more  anxious  to  do 
so,  as,  in  cases  of  this  sort,  the  plaintifi*  has  a  security  (as  to  the  debt  at 
least),  superior  to  the  former  one  upon  the  bail-bond,  by  the  deposit  of  the 
money  itself.  The  facts  of  the  present  case  are  as  follows :  the  arrest  was 
on  the  7th  of  Marehf  and  the  time  for  putting  in  bail  expn^  on  the  16th ; 
on  the  18th,  a  letter  from  the  defendant's  attorney  was  sent  to  the  plaintiff's, 
proposing  an  arrangement,  and  that  correspondence  was  continued  until  the 
24th,  when  a  final  refusal  came  from  the  plaintiff's  attorney.  On  the  same 
day,  the  10/.  additional  was  paid  into  court,  under  7  &  8  (r.  4,  c.  71,  s.  2. 
Now  in  the  first  place  I  must  premise  that  I  think  the  affidavit  of  the 
defendant's  attorney,  which  does  not  rest  in  mere  general  terms,  but  discloses 
the  letters  which  actually  passed  at  the  time,  establishes  the  fact  that  there 

(<f)  S  Barn.  &  Adol.  48S;  1  Dowl.  P.  C.  8S9. 
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wto'  a  imut  fidM  paipose  of  attempting  a  compioiiike  during:  the  pencd 
aboTe  stated,  viz.,  from  the  18th  to  the  24th  of  March;  and  that  1  mafi 
therefore  consider  the  payment  of  the  10/.  additional  as  if  it  had  been  vmAr 
cm  the  18th.  The  question  therefiNre  arises  whether  that  payment  cNight  ti 
hare  been  on  the  day  for  jmUing  in  bail,  or  whether  the  defendant  w^ 
entitled  under  this  remedial  act  to  any  and  what  eztenskm  of  time.  Tit 
expressions  in  7  &  8  G.  4,  c.  71,  s.  2,  twice  repeated,  are  "  put  in  sue 
fmfB€i  special  bail,*'  and  the  efiect  of  them  has  come  under  the  notice  of  i^ 
Court  of  Cimmtm  PUoi  in  the  case  oTRawc  y.  Softly  («).  The  Tery  pu« 
there  arose  and  underwent  due  consideration,  the  judgment  having  been 
delayed  to  ascertain  the  practice  of  this  Court.  The  dedsion  there  was,  tl^i 
the  payment  into  court  of  the  second  10/.,  on  the  4th  day  after  the  day  fa 
putting  in  bail,  was  in  time  to  prevent  the  plaintiff  from  having  a  rule  bL 
the  present  made  absolute.  On  the  authority  of  that  case,  and  agreeing  s5 1 
do  with  the  principle  on  which  it  Twas  decided,  I  think  this  rule  must  l« 
discharged,  but  the  costs  of  the  motion  should  be  costs  in  the  cause. 

Rule  discharged  (/)l 


BaaOmt 


An  ifidaTit  of 
dehi  which  it 
b«diBp«rt  it 
badtltMthtr. 
An  amdt?it 
ofdditlbraiam 
dne  on  a  bill  of 


ezpretBlf  iUte 
lor  what  turn 
the  hill  wat 
drawn* 


(e)  4Moore&Pkyne,464;  6  Bing.  694. 
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And  tee  Geach  ▼.  Ccppin,  S  Dni 


Rackett  V.  Gyb. 

nr^HES  was  a  rule  to  shew  cause  why  a  bail-bond  should  not  be  ddiref^i 
up  to  be  cancelled  and  a  common  appearance  entered,  on  the  ground  qi 
informality  in  the  affidavit  of  debt.  The  affidavit  stated  that  the  defend 
was  indebted  to  the  plaintiff  in  the  sum  of  140L  on  a  bill  of  exchange,  k 
did  not  state  the  amount  of  the  bill ;  and  also  in  the  sum  of  \0OL  for  roooe) 
lent. 

Hogging  shewed  cause.— The  first  part  of  the  affidavit  as  to  the  bill  n 
must  be  admitted,  is  bad  (a) ;  but  yet,  that  part  being  bad,  the  other  ptn. 
if  good,  is  sufficient  to  hold  the  defendant  to  bail ;  and  the  case  of  Baker  f 
W0lU(b)  does  not  conclude  the  point.  In  that  case  the  affidavit  stated  tbeni 
were  several  sums  of  money  due,  and  interest  on  those  suras,  and  as  to  one 
of  those  sums  the  affidavit  was  defective.  There  the  Court  merely  said. 
that  as  there  was  no  case  cited  in  which  an  affidavit  which  was  defective  as  \v 
part  had  been  held  good  for  the  other  part,  the  rule  must  be  made  absolute 
so  that  the  point  was  not  determined.  In  that  case  also  the  difleient  sum 
were  not  separate  and  distinct  as  they  are  here. 


Turner,  eontrd.— In  the  case  of  Baker  V.  Welle  referred  to,  the  sure 
were  separate  and  dbtinct ;  and  if  the  argument  on  the  other  side  is  valid,  in 
that  case  the  affidavit  was  good,  as  the  sum  of  500/.  was  a  clear  and  distinct 
subject  matter.  The  case  of  Kirk  v.  Almond  (c),  is  also  to  the  same  eftd 
On  principle  also  this  rule  must  be  made  absolute;  the  right  to  hold  to  lad 


(a)  Brook  ▼.  Coleman,  2  DowL  P.  C.  7. 
(6)  1  Dowl.  P.  C.  631  i  1  Cromp.  &  Meet. 
S88. 


(c)  2  Cromp.  &  Jer.  S54 ;  1  Dowl  P.  C 

318. 
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depends  on  act  of  parlkment,  and  as  it  is  an  authority  to  interfere  ivith  the     ^7  ^^^ 
iiberty  of  the  subject,  it  most  be  strictly  fi>llowed. 

WnxiAU,  J.— The  first  part  of  this  atSdAYit  is  properly  abandoned,  as  the 
amount  of  the  biU  is  not  stated.  That  part  therefore  is  insufficient  to  hold 
the  defendant  tobail  for  the  140£;  but  the  affidavit  also  swears  to  a  debt  of 
100/^  and  consequently  the  defendant  is  held  to  bail  for  both  the  sums,  and 
not  for  the  latter  only.  In  the  two  cases  dted,  this  very  question  has  been 
decided,  and  in  both  the  point  that  the  allegation  of  the  two  sums  due  was 
distinct,  was  brought  under  the  notice  of  the  Court  On  the  authority  of 
these  cases  I  am  bound  to  make  this  rule  absolute,  and  the  more  so  as  it  is  a 
iiuestaon  which  involves  the  liberty  of  a  person. 

Rule  absdhite.  • 

Eldridob  t;.  Fletcher.  ^^^- 

A   RULE  had  been  obtained  to  shew  cause  why  a  mdndmmti  should  Whent^AfmS 
not  go  to  the  sheriff  of  Bwskmgham$hir9t  to  compel  him  to  issue  a  JSiJS^IJ^tJ^ 
Uvari  faeioMy  and  make  an  execution  on  the  goods  of  the  defendant    There  coantj  Coint : 
was  aplaint  in  debt  in  the  County  Court,and  the  usual  proceedings,  to  wluch  S^Hi^^^id^ 
the  defendant  did  not  plead,  whereon  final  judgment  was  signed.    There  «^o^y  gx, 
were  three  counts  in  the  decUiration,  each  of  which  was  for  the  sum  of  89#.,  ^ould  not  lie 


and  judgment  was  entered  up  for  the  sum  oibL  i7«.,  which  was  more  than  ^V^^^- 
the  court  had  jurisdiction  for.     The  declaration  also  did  not  state  the  cause  exccutioa  on 
of  action  accrued  within  the  jurisdiction.    The  sheriff  being  advised  that  the  ^  Ji>dSBi«>t 
judgment  was  erroneous,  set  it  aside,  before  this  rule  was  moved  for. 

Ketty  'shewed  cause,  and  cont^ided  it  would  be  impossible  to  obey  the 
mandamtUj  as  the  sheriff  had  set  aside  the  judgment  which  was  clearly 
erroneous ;  and  that  even  if  he  were  wrong  in  so  doing,  the  mandamuM  could 
not  go  (a). — He  was  then  stopped  by  the  Court 

Rylandy  eontrd. — Contended  that  the  ground  for  the  moiu&imtM  was  good; 
and  that  the  sheriff  could  not  deprive  the  plaintiff  of  his  judgment,  by  taking 
on  himself  to  set  it  aside. 

CoLBRiDOB,  J.— -I  do  not,  by  discharging  this  rule,  deprive  the  plaintiff  of 
his  remedy  if  the  sheriff  has  done  an  illegal  act  in  setting  aside  the  judgment 
Had  he  done  that  after  this  rule  was  moved  for  I  should  have  treated  it  as  if 
he  had  not  done  it 

(a)  Com.  Dig.  tit  CoaaW  CmiH,  C.  8 ;  65 ;  Crepp$  v.  Dutden,  Cowp.  640^  1  Vent 
Tht€neotlkeMarihaUeaC<mri,  10Ck>ke,     65, 7S. 


Doe  dem.  Watts  v.  Roe.  ^^H^' 

^HIS  was  a  rule  to  shew  cause  why  service  of  a  declaration  m  ejectment.  Rule  tliat  the 

by  delivery  to  the  son  of  the  tenant  in  possession,  should  not  be  a  good  SwSj^i*^ 

service.  By  the  affidavits  in  support  of  the  rule,  it  was  sworn  that  the  declarer  eMctment  im 

the  ion  of  the 
tentnt,  should  be  a  sood  icrrice,  made  absolute;  where  the  aflMaTit  of  the  tenant,  on  shewing 
cause,  did  not  deny  bating  receired  the  declaration  from  his  son. 
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BaaCemt. 


DOK 

Watts 

V. 

Roi. 


tioR  was  read  and  expUned,  aad  a  oopy  debvered  to  Ike  aon^on  the  %iki 
April,  on  the  premises,  afior  several  pievbas  ineflectual  inquiries  tHirnu 
find  SmMf  the  tenant.  Subseqaent  endeaToors  to  find  him  were  stated,  d 
thai  he  kept  out  of  the  way  to  avoid  service.  The  son's  aflUavit  in  tosv^ 
staled;  thai  be  constantly  leakled  on  the  premises,  and  that  seveialappUcttki^ 
ware  not  made  before  the  8th  tjtJprilf  as  he  most  have  known  of  then;  ad 
Jthat  he  never  denied  his  fiither  to  aqy  cue  when  at  home.  SmMs  9SM 
accounted  finr  where  he  had  been;  but  did  not  deny  having  received  the  dedm 
tioo  fiom  the'son.  This  rule  was  moved  on  the  24th  of  AprU,  and  an  add 
service  was  made  on  the  tenant  on  the  SSd,  when  iSM/A  was  also  arrested. 


Erie  shewed  cause,  and  contended,  that  the  affidavits  of  i8Mtie&  and  his  soi 
contradicted  the  affidavits  on  which  the  rule  was  granted,  and  that  this  vasi 
special  i^lication  to  make  the  service  refer  back  to  the  8th  of  Aprilj  vhidi 
was  unnecessary,  as  an  actual  service  had  since  been  made. 

K$Uy,  comird,  was  stopped  by  the  Court 

CoLBRinsB,  J.^The  servke  of  the  second  dedaratkm  must  not  afict  tlis 
service ;  and  the  simple  questkm  is,  as  to  the  service  on  tJie  8th  of  Afd 
Nothing  would  have  beenessier  than  for  the  tenant,  in  his  affidavit  in  tosvff. 
to  have  stated  he  had  not  received  the  declaration  firom  his  son;  it  is  set 
therefore  an  unfair  presunqitkin  that  he  did  in  fact  reoave  it,  and  io  dv 


Rule  absolute 


BaaCamU 


In  re  Fbnn. 


Ob  a  inotioD  for 
an 


aipuiiat  a  wit- 
MM  for  not 
oboTing  a  lub- 


thewitneM 
would  have 
been  in  time, 
if  aprerioua 
cause  on  the 
lilt  had  not  nn- 

Nor^ 
another  person 
had  answered 
for  him,  and ; 
would  hare 
fetched  him  in 
a  few  minutes. 


nynS  vras  a  rule  for  an  attadmient  against  Mr  Fmm,  for  not  obejii^' 
subpoena  to  attend  at  the  trial  of  an  indktment  for  peijury  at  GitMd 
The  subpoena  was  served,  and  afterwards  notice  was  given  him  that  the  trial 
was  specially  appointed  for  a  particular  day,  and  that  he  must  be  at  Chtil^ 
kail  at  half-past  nine,  at  which  hour  the  Court  sat  Fenn  was  the  librarian 
at  the  Bank  of  England,  and  was  to  be  called  as  a  witness  to  shew  what  took 
place  on  the  transfer  of  some  stock.  The  cause  stood  second  on  the  list 
Fmn  went  to  the  Bank  on  the  morning  of  the  trial  to  get  some  books  top 
duce  at  the  trial.  He  met  there  another  person  named  Ckappel,  wbowas  sls<) 
a  witness;  and  asked  him,  as  he  was  going  away  to  GuiUkall,  to  send  fof^ 
if  he  had  not  arrived  when  he  was  wanted.  jFeiifi  followed  soon  after,  ^m 
arrived  there  ten  minutes  afler  the  Court  sat  He  th^i  found  the  record  "^ 
withdrawn  on  account  of  the  absence  of  the  witnesses ;  the  prevk>us  cause,  vb^i 
viras  a  special  jury  cause,  having  gone  off  unexpectedly.  Previous  to  ^^ 
drawing  the  record  Ftnn  was  called  on  his  subpoena.  Ckappel  swore  ^ 
he  then  told  the  attorney  for  the  prosecution,  he  could  get  him  in  five  minutes ; 
that  the  attorney  said  he  need  not  as  the  oUier  witnesses  were  not  there,  ^ 
that  therefore  he  did  not  go  for  him. 

Humfrey  shewed  cause.— The  witness  attended  the  Court  only  ^ 
minutes  afler  the  Court  sat,  and  it  was  entirely  owing  to  the  special  ju0 
cause  going  off  uiiejqpectedly  that  he  was  too  late.  The  cause  was  withdi^*'' 
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not  because  of  the  absenee  of  Am*  aJone,  but  of  three  oUier  witneaaea  ako; 
and  by  FemtCM  affidavit  U  appears  he  waa  not  a  material  witness.  He  had 
Tnoreover  provided  Ibr  his  absence,  and  might  have  been  sent  finr  in  five 
minutes;  and  in  &ct  would  have  been, but  for  what  the  attorney  for  the  |»o- 
secution  said  to  ChappeL  This  bemg  a  criminal  proceeding,  the  Court  will 
not  act  with  rigour  under  these  circumstances. 

Moody t  c0n/rii.— -The  Court  will  not  hy  down  a  rule  that  one  witness  may 
answer  for  another.  In  JZmm  ▼.  Righy  (a),  Lord  Tenlerdm  said  it  waa  the 
Suty  of  an  attorney  to  see,  before  he  albwed  a  cause  to  be  called  on,  that  all 
the  witnesses  were  present;  and  therefore  Fmn  ought  to  have  been  preamt 
at  the  commencement  of  the  cause.  The  Court  will  not  proceed  against  wit- 
nesses for  a  contempt  if  they  redeem  the  contempt  by  making  satisfrctkn 
to  the  parties ;  tins  proceeding  therefore  ia  to  oompk  that  satis&ction,  and  is 
not  to  be  considered  as  a  criminal  proceeding. 

Williams,  J.^It  would  certainly  be  dangerous  to  allow  a  witness  to 
remain  attending  to  other  business  on  the  expectation  of  being  sent  for  when 
wanted;  and  I  am  not  aware  thai  any  dispensation  of  that  kind  waa  ewet 
allowed.  The  question  is  whether  Fnm  gives  a  sufficient  reasm  why  the 
attachment  should  not  issue,  and  two  reasons  are  suggested.  The  first  is,  that 
the  cause  did  not  stand  first  on  the  list,  and  tint  he  was  only  tenminutes  after 
the  appointed  time,  when  he  found  the  record  withdrawn.  If  a  wiCnesadiooses 
to  calculate  on  the  length  of  a  previous  cause  he  must  do  so  at  his  .peril,  and 
that  is  no  answer  to  this  application.  The  other  reason  given  is  that  he  had 
provided  a  person  to  answer  for  him,  to  say  where  he  was,  and  to  send  for 
him,  but  that  also  is  an  excuse  which  the  Court  cannot  allow^  Therefore, 
although  the  chances  were  in  this  case  great,  that  Fmn  would  not  have  been 
wanted  before  the  time  he  arrived  at  Ouildkalif  yet  the  subpoena  was  not 
obeyed,  and  an  attachment  must  go.  As  to  this  being  a  criminal  proceeding, 
that  is  a  mere  matter  of  form,  as  on  payment  of  the  expenses  the  party  has 
been  put  to,  the  contempt  may  be  purged. 

(a)  i  Bam.  ft  Aid  90S. 


R0BART8  r.  SpURR.  BaaCemt, 


^HIS  was  a  rule  to  shew  cause  why  the  dedaratien  and  mterlpcntory  wiuraadt- 
judgment  should  not  be  set  aside,  as  there  was  no  appearance  entered  ^^^J^ 


_  ,„^  -^ JIB  fMm 

for  the  defendant,  either  by  the  plamtiff  under  the  Statute,  or  otherwise.  The  peuuce,  andr 

writ  of  summons  was  issued  on  the  18th  of  March.    Several  caHs  weie  !!^ito^dfit  ' 

then  made  at  the  office  of  the  defendant,  who  was  an  attorney,  for  the  purpose  for  him,  it  It  a 

of  serving  the  writ ;  with  the  intention,  which  was  expressed,  of  proceeding  by  knoTwidTad 

diitringat.  On  the  last  occasion,  on  the  26th  f^  March,  the  defendant's  cleric  ^'^J^/fif' 


said,  Mr.  Spurr  would  accept  the  service,  and  had  had  the  copy  of  the  writ  appUcatimi  to 

He  then  shewed  the  copy  of  the  writ  with  this  indorsement  in  the  defend-  JJ^^J^BaTiw 

ant's  hand  writmg,  "  Received,  March  23d,"  and  said  that  the  person  need  hyAhe  de^d- 

not  call  agiun,  as  the  claim  would  most  likely  be  settled.  The  declaration  was  ^^^^^ ' 
delivered  on  the  6th  of  Aprils  with  a  denumd  of  plea.    A  rule  to  plead  was 
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taken  out ;  and  on  the  94th  of  April  a  letter  was  written  to  the  defimdant  \ 
say,  that  unless  the  plea  was  filed  the  next  day,  judgment  would  be  sigoel 
This,  however,  was  not  done  until  the  29th.  This  rule  was  moTed  ford 
ihe5thofilfay. 

Byh$  shewed  cause.— The  mistake  in  not  entering  an  appearance  m 
caused  by  the  clerk,  who  said  Mr.  Spurr  had  had  the  writ,  and  that  the  6m 
would  be  settled ;  so  that  the  plaintiff  was  led  to  believe  an  appeamc^ 
would  be  entered.  But  the  irregularity  is  waived;  for  the  defendant  bi 
accepted  a  declaration,  and  has  suflbred  a  month  to  elapse  aller  he  kaerd 
the  irregularity  before  he  applied  to  the  Court  The  rule  33  .^.  7!  2  WX^^ 
that  Implications  to  set  aside  process  and  proceedings  for  irregrularitj  mus 
be  made  within  a  reasonable  time.  It  may  perhaps  be  contended  the  pro- 
ceedings are  totally  void;  but  there  is  no  case  where  the  want  of  appeanun 
has  been  held  to  make  the  proceedings  a  nullity;  and  if  they  are,  tk 
defendant  must  proceed  by  writ  of  error,  and  not  in  this  method. , 

Mamel,  eanird.'^The  proceedings  are  quite  a  nullity,  as  an  interlocntoij 
judgment  has  been  signed  against  a  defendant  who  is  not  before  the  Court. 
If  this  case  had  happened  before  theStat.  12  G.  1,  c  29,  which  gives  tiv 
plaintiff  power  to  enter  an  appearance  for  the  defendant,  there  would  haTe 
been  no  remedy,  as  the  party  must  have  appeared.  It  is  immaterial  what  tk 
defendant's  clerk  stated.  The  summons  itself  points  out  what  is  to  be  done: 
and  says^  that  in  deftult  of  the  defendant  entering  an  appearance,  the  plaintif 
may  cause  one  to  be  entered,  and  proceed  to  judgment  and  execution;  bat 
here  judgment  was  signed  without  an  'i^pearance.  It  is  not  necessary  tbr 
defendant  should  proceed  by  writ  of  error. 

Williams,  J.-*I  certainly  yield  a  reluctant  assent  to  this  applicatioo,  be- 
cause the  affidavits  shew  circumstances  of  indulgence  on  one  side  which  were 
little  deserved  on  the  other.  That  there  has  been  delay  in  makiogr  ^ 
Implication  is  not  denied;  and  therefore  there  is  only  one  other  point  whickl 
wish  could  have  been  established;  namely,  that  where  a  party  has  not  ap- 
peared, it  has  been  held  a  mere  irreguhirity  and  not  a  nullity.  The  defendant 
not  having  entered  an  appearance,  the  pkdntiff  might  have  done  it  for  him.  It 
being  a  nullity  without  it,  the  question  comes,  whether  the  nullity  is  iraived. 
In  the  case  of  Garrat  v.  Hooper  {a\  filing  a  plea  in  abatement  without  ^ 
affidavit  of  its  truth,  was  treated  as  a  nullity ;  and  Mr.  Justice  Ta»^^ 
there  says  ''There  is  this  dififarence  between  an  irregularity  and  anui^^/ 
an  irregularity  may  be  waived  but  a  nullity  cannot."  Relying  on  that  dis- 
tinction, I  thii^  the  nullity  still  remains ;  and  that  neither  the  delay  nor  talo^^ 
a  step  in  the  cause  can  prevent  the  defendant  from  making  this  application. 

Rule  alsolute,  but  without  cost& 

(a)  1  DowL  P.  C.  28. 
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QURNEY  V.   Key.  BaaComt. 


JE^£££K  shewed  cause  against  a  rule  to  stay  prooeediogs  until  the  plain-  Security  for 

tiff  gave  security  for  costo.    It  is  contended  that  the  defendant  haying  ^^^r^  - 
had  an  order  for  time  to  plead,  the  application  for  security  for  costs  is  too  aaftuM  before 
late,  Duncan  v.  Siini{a),     It  is  not  sworn  here  that  when  the  defend-  IreJSa^ 
sunt  had  time  to  plead  he  was  in  ignorance  of  phuntiff's  residence  abroad,  ^°^^^l^ 
a.vid  there  it  was  held  the  affidavit  must  state  that    The  case  ot  Brcwn  v.  timetopledU 
W^right  (h)y  is  to  the  same  eflect,  and  there  is  no  diflerenoe  between  time  to 
plead  being  given  and  plea  pleaded,  as  each  is  a  step  in  the  cause.-^ 
[  Williams,  J.— In  IKUon  v.  Minchin  (c),  the  case  of  Duncan  v.  Siini  was 
cited;  and  yet  it  was  held  that  the  defendant  might  apply  for  security  for 
costs,  at  any  time  before  plea  pleaded]. 

Plaii,  contrd,  contended  the  application  was  not  too  kte. 

Williams,  J.— The  case  of  WiUan  v.  Minchin  is  precisely  in  point;'  in 
that  case  the  same  step  had  been  taken  as  in  this,  and  it  was  held  not  too 
late. 

Rule  absolute. 

id)  5  Bam.  &  Aid.  708 ;  1  Dowl.  &  I  ,1  Dow],  P.  C.  95. 

348.  \e)  1  Dowl.  P.  C.  S99. 


Farley  v.  Hbbbs,  ^^l^- 

-^jPHIS  was  a  rule  to  shew  cause  why  a  judgment  as  in  case  of  nonsuit  When  a  de- 
should  not  be  set  aside  for  irregularity;  there  having  been  a  change  of  byaaattoiw 
attorney  without  an  order  of  the  Court.    The  appearance  for  the  defendant  wtM>  wee  in 
was  entered  in  August  last,  as  is  usual,  by  the  defendant's  attorneys,  Taylor  £|a^n£i- 
&  Paifnore,  and  afterwards  he  pleaded  by  Palmare.    A  dissolution  of  the  ^^P!^. 
partnership  of  Taylor  &  Pasmore  took  place  in  October  ;  and  Taylor  after-  eolfed;  and  the 
wards  conducted  the  cause  for  the  defendant,  but  there  was  no  older  of  the  J^/2»fa 
Court  for  changing  the  attorney.    In  November  a  summons  for  particulars  the  etuie,  which 
of  demands  iwas  served  by  Taylor  on  the  plaintiff's  attorney;  this  he  S^Hj^y^. 

attended,  and  judgment  as  in  case  of  nonsuit  was  afterwards  signed.  iiiied;aMGottrt 

raAiiedto  lel 
aeidethepro* 
Jt.  V,  Richards  shewed  cause;  and  contended  that  it  was  unnecessary  ^^^'l^ 
after  a  dissolution  of  partnership,  to  have  an  order  to  change  the  attorney,  to  change  the 
In  ftct  each  partner  was  attorney  for  the  defendant,  and  there  was  no  change.  *<^<"'»*7* 
Even  if  an  order  was  necessary  it  was  waived  in  this  case  by  the  plaintiff's 
attorney  attending  the  summons  taken  out  by  Taylor. 

Humfrey,  conird,  contended  the  practice  was  invariable  that  there  must 
be  an  order  to  change  the  attorney  in  a  cause ;  and  that  if  it  were  not  so,  the 
plaintiff's  attorney  would  be  bound  to  attend  to  what  came  both  from  Taylor 
and  from  Pasmore.    In  Ginders  v.  Moore  (a),  it  was  held,  that  imless  a  rule 

<o)  1  Ban.  &  Cren.  654. 
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BanCmrt, 


Faalkt 
Hbbm. 


was  obtained  to  change  the  attorney,  the  plaintiff  m^ht  be   perpetQt| 
harassed  by  diflkrent  attorneys  tor  the  same  person. 

WiLUAMS.  J.— It  seems  to  me  the  ordinary  rale  does  not  apply,  beoni 
Ta^wB  in  eflect  the  attorney  for  the  defendant  from  the  beginning  of  ^i 
cause.  Tojfhr  and  Patmore  dinolved  partnership,  and  afterwards  a  stepi 
•the  cause,  namely,  taking  out  a  summons,  was  taken  by  Tayiar  alone.  'Hi 
.was  recognized  by  the  plaintiff^  attorney,  and  wat  therefore  a  wairer  c^d 
order  to  change  the  attorney.  Where  there  are  totally  di&rent  atton^ 
the  general  rule  applies;  but  no  such  inconvenience  as  is  referred  to  in  tj 
case  cited  can  be  experienced  in  this  case. 

Rule  discharged  (&> 


(6)  In  Margerem  ▼.  Makilwame,  2  New 
Rq>.  508,  it  wmi  held,  that  taking  a  plea  oat 
of  tbe^olBoe  and  keeping  it,  was  a  wtiret  of 


the  objectioa  to  tha  plea,  that  it  had  ben 
pleaded  by  a  new  attorncj  withost  mf 
order  to  change  the  attomcj. 


BaUComt. 


WhMretwohii- 
liflbkrat  watch- 
ing a  aafendant 
at  a  particular 
home,  and  had 
a  warrant  to 
arratthim,  and 
in  fiMt  would 
hareamttad 
hhnif  hehad 
cndeaTouied  to 
t  away,  hut 


ff«ti 

aid  I 


the  warrant  or 
Mtonit: — 
Hel4,thatitdid 
notoonttitnteaa 
arreat;  and  that 
he  might  be 
afterwards  ar- 
ftstedforthe 
same  debt  with- 
out a  Judges 


Hendeb  V.  Robins. 

n|^HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  defetAsi 
should  not  be  discharged  out  of  custody,  on  the  ground  that  belli 
been  twice  arrested  for  the  same  cause  of  action  without  an  order  of  aju^ 
The  defendant  was  indebted  to  the  plaintifl^  who  was  a  banker,  in  30001  stf 
upwards.     The  plaintiff  sued  out  a  capias,  which  was  intrusted  to  tn 
special  bailiffs,  one  being  a  boy  of  sixteen,  with  orders  to  go  to  Carrin^ 
where  the  defendant  was,  and  there  act  under  the  orders  of  plaintiff's  ckrif 
Lee,  and  arrest  tl^  defendant  or  not  as  should  be  necessary.    The  object^ 
the  plaintiff  was  to  get  an  assignment  of  some  property  from  the  defendai 
as  a  security  for  the  debt,  and  not  to  proceed  against  him.    Lee  and  tbetf^ 
bailiffs  went  to  the  defendant,  at  the  house  of  his  sister-in-law.  The  defeoda^ 
was  told  he  was  not  to  consider  himself  under  arrest,  and  the  warrant  ^ 
not  shewn  him.     Lee  then  proposed  the  assignment;  to  this  the  defendist 
objected,  except  on  some  condition,  which  Lee  said  he  could  not  consent  t^ 
unless  he  first  saw  the  plaintiff,  who  was  at  a  distance.    Lee  then  ^ 
what  security  he  would  have  that  he  found  the  defendant  on  his  return;  >D" 
proposed  the  boy  should  remain  with  the  defendant,  which  he  acoordiQ^ 
did.    The  other  officer  watched  outside  the  house,  and  the  defendant  cooid 
not  leave  the  room  without  b^ing  followed  by  one  of  them.    The  boy  and  tv 
defendant]  slept  in 'the  same  bed.    The  next  d&y  Lee  returned,  when  tit 
defendant  executed  the  assignment,  and  the  officers  discontinued  vstduoi 
him.    Some  time  afterwards  the  defendant  was  actually  arrested  on  the  same 
warrant,  the  plaintiff  having  discovered  his  intention  of  going  out  of  ^ 
countsy  to  America. 

Sir  Wm.  Follell  shewed  cause.^It  does  not  q)pear  that  any  constraint  «|>' 
in  fact  put  on  the  defendant,  though  the  bailiffs,  were  watching  him,  ^ 
would  have  taken  him  into  custody  if  he  had  endeavoured  to  get  away?  ^ 
of  them  distinctly  told  him  he  must  not  consider  himself  under  arrest  ;i^ 
warrant  was  produced ;  and  it  appears  the  plaintiff  had  no  intention  to  ^^ 
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him  unless' he  reAi^  to  assign  the*  property.     This  therefore  is  not  a  case 
where  there  has  been  a  second  arrest/ 

J.Jertn^^  ctmird.'^The  circumstances  here  stated  amount  to  an  arrest  in 
fact;  t^ugh  it  was  not  Uie  intention  of  the  parties  to  arrest  the  defendant 

WiLLUMS,  J.— -The  single  question  is,  whethef  or  not  thefe  was  an  arrest 
on  the  former  occasion ;  and  whether  sufficient  appears  in  this  case  to  consti- 
tute it  an  arrest  in  fact?  There  is  no  doubt,  that  in  a  cerCahi  event,  instruc- 
tions had  been  given  to  take  the  defendant  into  custody ;  and  that  the  bailiffb 
had  authority,  and  wOnTd  have  done  so  had  it  occurred.  But  would  it  lie 
enough  to  constitute  an  arrest,  for  a  bailiff  to  have  the  warrant  in  his  posses- 
sion without  producing  it  and  acting  upon  it?  All  that  was  done  here  was, 
that  the  bailifls  kept  watching  the  defendant,  but  no  use  was  made  of  the 
warrant  so  as  to  amount  to  an  arrest.  This  rule  therefore  must  be  dischaiged, 
Ijut  without  costs. 

Rule  discharged  without  costs. 

LaWRANCB   v.    WaLKEJL  Bail  Court. 

JN  this  case  an  action  had  been  brought  for  necessaries  supplied  to  the  Wliere  a  de- 
defendant's  wife,  and  after  verdict  for  the  plaintiff,  it  was  agreed  that  the  to"'**''a^2ekf 
defendant  should  pay  15/.  12«.  and  35/.  for  costs;  and  in  future  Ss,  a  week  •am,  which  was 
so  long  as  he  continued  junior  river  pilot,  and  10*.  a  week  when  he  became  m^wMin^ 
senior  river  pilot,  for  the  maintenance  of  his  wife.  This  was  made  a  rule  of  S^ncy.  «nd  this 
court ;  and  aflerwards  a  rule  nisi  for  an  attachment  was  obtained  for  not  pay-r  ofoourt :— ™  * 
ing  this  allowance.  fl«W,thataai8. 

°  charae  under 

*  the  IiuoWent 

Humfrey  shewed  cause. — ^The  defendant  has,  since  the  rule  of  court,  Sj^^^"'^®'. 
obtained  his  discharge  under  the  Insolvent  Debtors*  Act,  and  this  debt  was  to  subsequent 
included  in  his  schedule.    By  7  G.  4,  c.  67,  s.  50,  the  discharge  of  a  prisoner  "SSlr^ff  Lt 
may  extend  to  all  processes  for  any  contempt  of  court  for  nonpayment  of  »n  attachment 
money,  or  of  costs  or  expenses,  and  this  case  is  therefore  witliih  that  section.  SenOTpay*  **' 
By  section  51,  the  discharge  may  extend  to  any  siim  of  money  payable  by  <"«"^' 
way  of  annuity  or  otherwise,  at  any  future  time,  by  virtue  of  any  bond, 
covenant,  or  other  securities  of  any  nature  whatsoever ;  and  every  person 
who  would  be  a  creditor  for  such  sum  if  it  were  presently  due,  shall  be 
admissible  as  a  creditor  for  the  value  of  such  sum,  which  value  the  court 
shall  upon  application  ascertain,  regard  being  had  to  the  original  price  given 
for  that  sum.     This  weekly  payment  is  therefore  within  that  section  also. 
The  plaintiff  'ought  to  have  had  it  valued,  and  so  have  taken  his  proportion 
with  the  other  creditors. 

F,  V.  Lee,€onird. — There  were  two  sums  of  15/.  12*.  for  the  debt,  and 
35/.  for  the  costs,  mentioned  in  the  rule ;  and  the  defendant's  affidavit  merely 
states  that  the  debt  was  inserted  in  the  schedule.  That  means  these  two 
sums  only;  and  the  defendant  is  discharged  from  those  debts  only  which 
are  inserted  in  the  schedule.     Baker  v.  Sydee  (a).     This  case  moreover  is 

(a)  7  Taunt.  179. 
VOL.  I.  P 
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not  within  sectbn  51,  as  that  was  made  expressly  for  annuities ;  and  tbacki 
the  words  "  or  oikerwise,^^  and  "  by  virtue  of  any  bond,  ooTenant,  or  9de 
securiiift"  are  used,  yet  it  is  clear,  from  the  subsequent  part,  which  Arw 
the  value  to  be  ascertained,  regard  being  had  **io  the  original  price  ffim 
that  this  claim  is  not  within  the  intention  of  that  section.  If  the  argpifi!^ 
on  the  other  side  is  good,  it  is  impossible  the  Court  could  faave  come  to  tk 
decision  which  they  did  in  the  case  of  Freeman  v.  Burgees  (^).  Holmet  t 
Mureoii  (c),  and  Llogd  v.  Neele  {d),  shew  that  the  act  does  not  dischar^  Or 
prisoner  from  all  debts ;  the  case  of  Wtlmer  v.  While  (e)  also  applies,  i: 
Hilton  V.  WorraU  (/)  it  was  held,  that  a  debt  depending  upon  a  contii^tun 
was  not  discharged.  Here  the  case  is  the  same,  as  it  was  uncertain  vlu 
if  ever,  the  defendant  would  become  a  senior  river  pilot :  the  value  there^? 
could  not  be  ascertained.  The  60th  section  is  also  relied  on;  but  this  c» 
is  not  within  the  meaning  of  that  section. 

Williams,  J. — ^The  nature  of  the  claim  must  be  such  that  at  the  timet 
the  schedule  being  delivered  in,  it  can  be  reduced  to  a  certainty ;  tberdifr 
as  to  that  part  of  this  claim  which  rests  in  uncertainty,  namely,  wfaak 
eight  or  ten  shillings  a  week  are  to  be  paid,  as  it  was  incapable  of  be& 
ascertamed,  so  it  could  not  be  included  in  the  schedule.  I  have  alsoobserr?: 
the  language  of  the  affidavit  of  the  defendant :  it  does  not  mention  wb; 
sums  were  inserted  in  the  schedule,  and  I  suspect  that  was  purpo^e;( 
omitted.  The  50th  section  of  the  Insolvent  Debtors^  Act  does  not  co^t^ 
this  case :  it  applies  to  a  party  in  contempt  for  nonpayment  of  moDey  t^ 
the  time  the  schedule  is  delivered  in,  and  not  for  things  incurred  aderwani^ 
Section  51  undoubtedly  speaks  of  sums  payable  by  way  of  annuity  or  other- 
wise, and  the  court  is  directed  to  calculate  the  value,  but  it  says,  "  t^- 
being  had  to  the  original  price  given;"  now  here  no  such  price  wasgi^ 
The  rule  of  court  was  to  make  an  allowance  depending  on  the  cen^^ 
of  life  of  the  defendant,  and  it  does  not  seem  to  be  a  case  within  the  coo- 
templation  of  that  section. 

Rule  absolute 

(6)  1  Moore  &  Payne.  91 ;  4  Bing.  416.  (e)  6  BiDg.  291. 

(c)  8  Moore.  529;  1  Bing.  431.  (/)  2  Chit  448. 

((f)  2  Chit.  Rep.  222. 


Deemer  V.  Brooker. 


The  rule  of 
Court.  E.  T.  41 
G.3,  astofiUnff 
and  entering  of 
record,  the  com- 
nuMitar  ona 
judgment,  only 
applies  to  per- 
6oni  already  in 
custody  at  the 
suit  of  other 
persons. 


W\OWLING  shewed  cause  against  a  rule  to  discharge  the  defendant  out 
of  the  custody  of  the  marshal.  On  the  5th  December,  the  defen^bDJ 
was  arrested  under  a  ca.  sa,  by  the  sheriff  of  Essex,  on  a  judgment  obtaio* 
at  the  previous  assizes  ;  and  dlerwards  he  removed  himself  into  the  custody 
of  the  marshal.  This* rule  was  applied  for  on  the  ground  that  the  c^wtmi/^t^"^ 
was  not  entered  of  record;  and  the  rule  of  court  E.  7!  41  (?.  3  (4  ^^ 
relied  on.  That  rule  however  applies  only  to  persons  already  in  custody^ 
the  suit  of  other  persons.  The  only  use  of  the  committitur  is,  that  tl»i^ 
may  be  some  evidence  of  the  claim  of  a  plaintiff  in  a  fresh  action. 


(a)  1  East,  410. 
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Bally  eonird. — ^A  commiUitur  mmt  appear  on  the  record.  In  Wightman  Bail  Gmrt, 
V.  Mullms  (b\  in  an  action  against  the  marshal  for  an  escape,  it  was  hekl 
necessary  that  the  commitment  should  appear  of  record.  The  defendant  is 
not  in  custody  until  the  commitment  is  entered  of  record.  The  rule  of  E,  T, 
41  G.  3,  isy ''  that  every  commiUitur  on  every  judgment,  &c.,  and  that  in 
default  thereof  the  prisoner  shall  be  entitled  to  be  discharged.''  It  cannot 
therefore  be  confined  to  the  cases  contended  for. 

Williams,  J. — It  appears  to  me  this  rule  only  applies  to  cases  where  the 
prisoner  is  already  in  the  custody  of  the  marshal  at  the  suit  of  other  persons ; 
and  where  the  plaintifi'has  not  done  what  the  rule  requires,  the  defendant  is 
entitled  to  be  discharged  for  that  omission.  Here  the  defendant  has  removed 
himself  into  the  custody  of  the  marshal :  that  completely  distinguishes  the 
case  from  that  intended  by  the  rule  of  court.  This  rule  must  be  discharged 
with  costs,  as  it  is  a  mere  experiment 

Rule  discharged  with  costs. 

(6)  2Straiige.'l226. 


FooTE  V.  Dick. 


Bail  Court. 


Jp^   ROBINSON  shewed  cause  against  a  rule  to  discharge  the  defendant  was  on  the  29th 
out  of  custody,  on  the  ground  that  the  capias  was  irregular,  because  ^'^J"'i5J3;  J" ^ 
the  indorsement  did  not  state  whether  the  bail  was  by  affidavit  or  by  order  M«rcli  the  de- 
of  a  judge.    This  applicaUon  is  too  late.    By  33d  rule,  H,T,2  IF  4,  it  ^StiOT  to 
must  be  made  within  a  reasonable  time.     Wright  v.  Warren  (a),  and  /Vim-  be  diicharged 
rose  V.  Baddeley  {b).    The  arrest  was  on  the  29th  January,  and  this  rule  ^  acc^t  (/' 
was  not  moved  for  until  this  term.    It  has  been  decided  that  if  there  is  an  ;"e8«i^>ty  « 

the  cttpiat: — 

opportunity  for  a  party  to  go  before  a  judge  at  chambers  he  must  do  so,  hm,  it  was  not 
Ellision  v.  Robinson  (c) ;  and  here  the  defendant  did  not  apply  to  a  judge  JJII^HJI^tii^^ 
at  chambers  until  the  10th  March,  and  then  was  refused.  as  required  by 

theraleof 
Couit  33  H  T 

Manself  eonird. — The  application  to  a  judge,  on  the  10th  March,  takes  2W.4. 
the  case  out  of  the  general  rule,  because  the  party  was  obliged  then  to  wait 
until  the  next  term,  to  come  before  a  higher  tribunal.  The  rule  that  he 
must  apply  within  a  reasonable  time  has  been  complied  with,  as  before  the 
application  to  a  judge,  there  was  some  negotiation  between  the  parties, 
though  it  is  denied  on  the  other  side. 

Williams,  J. — With  respect  to  the  application  to  a  judge  at  chambers, 

I  must  presume  he  thought  the  application  too  late.    With  regard  to  the 

rule  that  the  application  must  be  made  within  a  reasonable  time,  it  seems  to  me 

that  the  time  the  defendant  suffered  to  elapse  was  quite  unreasonable.     Even 

where  the  term  "  reasonable  "  time  has  not  been  used,  the  Ck)urts  have  thought 

it  necessary  to  compel  parties  to  apply  within  a  reasonable  time,  as  in  the 

case  of  sherifis  applying  under  the  Interpleader  Act  (cf) ;  much  moi^  then  is 

it  necessary  where  a  rule  expressly  makes  use  of  that  term. 

Rule  discharged. 

(a)  3  Moofe  &  SooU,  163.  (cQ  Ridgwayv,  FUher,  ante,  p.  189;  Bar- 

(6)  2  Dowl.  P.  C.  850.  her  ▼.  Fkipson,  ante,  p.  191 ;  and  Cook  v. 

(c)  2  Cromp.  &  Mees.  S 13.  Allen,  1  Cromp.  &  Mees.  512 ;  3  Tyr.  586  ; 

2  Dowl.  PC.  11. 

P2 
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Paley  v.  Barker. 


To  entitle  the 
defendant  to 
coett  under  43 
G.  3,  c.  46,  t.  3, 
where  the  dif- 
ference between 
the  lam  for 
which  he  was 
arrested  and 
that  recovered 
is  small,  the 
defendant  mmt 
show  clearly  to 
the  Court  that 
the  arrest  was 
without  reason- 
able or  prohaUe 
cause. 


ASHMORE  shewed  cause  against  a  rule  to  allow  the  defendant  lu$  o>« 
under  43  6r.  3,  c.  46,  s.  3,  the  arrest  having  been  for  102/.  ai 
87/.  being  the  sum  recovered.  The  action  was  for  goods  sold,  ainl  r 
tried  as  an  undefended  cause.  On  taking  the  verdict,  the  plaintiff's  coimr 
was  instructed  to  give  credit  for  15/.,  for  goods  which  were  not  indoa 
in  the  particulars,  but  which  had  been  paid  for  on  a  previous  account  \l 
returned,  not  being  what  were  ordered.  The  16/.  could  not  therefore  ki 
been  made  a  matter  of  set  off  had  one  been  pleaded ;  but  a  separate  act^ 
must  have  been  brought.  This  item  the  plaintiff  stated  he  did  not  kouf 
at  the  time  of  the  arrest,  and  the  defendant  therefore  has  not  proTed  is 
arrest  was  vexatious  and  malicious,  Payne  v.  Acion  (a). 

Hoggiiu,  contrd. — The  affidavits  on  the  part  of  the  defendant  shew  (hi 
the  conversations  between  the  parties  and  the  accounts  delivered,  ihi  iff 
plaintiff  must  have  known  of  this  sum  of  15/.  previously  to  the  arrest.  T^ 
is  quite  sufficient  to  shew  that  the  arrest  was  without  reasonable  d 
probable  cause. 

Williams,  J. — The  late  case  of  Hali  y.  Forget  (b),  in  the  Court  e 
Exchequer,  decides,  that  to  entitle  the  defendant  to  his  costs,  he  miut  i^ 
a  want  of  reasonable  or  probable  cause  for  the  arrest,  but  not  that  the  arre^ 
was  vexatious  and  malicious.  As  to  this  case,  the  proportion  between  'i: 
sum  for  which  the  defendant  was  arrested,  and  that  recovered,  was  small ;  tfs 
therefore  it  lies  on  him  to  satisfy  the  Court  there  was  a  want  of  reasonable  • 
probable  cause.  I  think  on  the  affidavits,  the  plaintiff  thought  at  the  time^ 
the  arrest  he  was  in  a  condition  to  recover  more  than  87/. ;  and  it  seeimfe 
me  it  is  not  made  out  sufficiently,  that  the  arrest  was  without  reasonal^ 
or  probable  cause,  which  ought  to  appear  more  distinctly  when  the  diflerew 
of  the  sums  is  so  small. 

Rule  discharged,  without  costs  (4 


(a)  1  Brod.&Bijig.  278;  S  Moore,  605. 

(6)  1  Dowl.  P.  C.  696. 

(c)  See  also  Spooner  v.  Danks,  5  M.  &  P. 


701 ;  7  Bin?.  77S ;  1  Dowl.  P.  C.  «2.  ti 
Preedy  v.  MacfarUme,  9  Dowl.  P.  C  *^ 


BaaCmrt, 


Armitaoe  r.  Foster. 


The  Court  will 
not  allow  the 
sheriff  the  cofta 
of  appl]ring  to 
the  Uourt  under 
the  Interpleader 
Act,  but  thef 
will  allow  him 
extra  ezpenaet 
he  may  nave 
been  put  to  by 
obeying  the 
rule  of  Court 
directing  an 
issue. 


QN  an  application  by  the  sheriff  under  the  Interpleader  Act,  1  &  2  H^f 
c.  58,  8.  6,  an  issue  was  directed  to  be  tried  between  the  exeeate* 
creditor  and  the  assignees  of  the  defendant  as  to  the  right  ta  the  goods;  ^ 
goods  were  ordered  by  the  Court  to  be  sold  by  an  auctioneer,  9D^  ^ 
proceeds,  after  deducting  the  expenses  of  sale,  to  be  paid  into  Court  Tbf 
traduig  and  act  of  bankruptcy  not  being  proved  at  the  trial  of  tbei«s«^'* 
verdict  was  found  for  the  plaintiff,  and  this  was  an  application  for  oo6t& 

Addieon,  for   the  assignees. — The  sheriff  is  not  entitled  to  costs,  as  ^ 
is  paid  by  his  poundage;  and  though  the  execution  creditor  is  entitled  to !»' 
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<]cbt  and  costs,  the  afusignees  are  not  bound  to  pay  the  costs  of  the  applica-      Bail  Court. 
lion  to  the  court  also. 

JCnawleij  for  the  execution  creditor. — ^The  practice  is^  that  the  party  failing 
shall  pay  the  costs.  As  to  the  costs  of  the  first  application,  they  were 
reserved  by  the  rule,  of  court  to. -wait  the  event;  the  only  question  therefore 
is,  as  to  the  costs  of  this  application,  which  the  execution  creditor  has  a 
right  to. 

Tomlinmm,  for  the  sheriff^The  sheriff  is  entitfed  to  poondagOy  the  expenses 
he  was  put  to  in  advertising  the  sale  before  the  first  application  to  the 
courty.and  also  the  costs  of  both  f^plicatiims.  The  costs  of  the  first  applicap- 
tions  are  in  the  discretion  of  the  (Tourt,  though  the  practice  undoubtedly  has 
1>een  not  to  allow  them  to  the  sheriff.  As  to  the  expenses  of  sale,  the  sheriff 
had,  previous  to  the  rule  directing  an  issuer  incurred  some  expenses  by 
advertising  the  sale ;  and  the  notice  of  the  assignees'  daim  having  been  given 
in  vacatbn,  he  was  put  to  expenses  in  retaining  possession  of  the  goods 
until  he  could  make  application  to  the  Court.  Me  is  now  entitled  to  be  in 
tbe  same  situation  as  if  no  application  had  been  made,  and  is  also  entitled  to 
tbe  costs  of  this  application. 

WiLLiAXSy  J.<^As  to  the  assignees,  I  cenuder  the  whole  to  have  arisen 
from  their  act,  and  therefore  they  must  pay  the  execution  creditor  the  costs 
of  the  issue,  and  of  these  applications.  It  is  reasonable  the  sheriff  should  be 
allowed  the  expenses  he  has  been  put  to  by  acting  in  obedience  to  the  rule  of 
court,  the  amount  of  which  can  be  settled  by  the  master.  The  costs  of 
these  applications  cannot  be  allowed  him;  neither  can  the  costs  of  sale 
previous  to  the  application-  to  the  court,  as  he  is  remunerated  by  his 
poundage. 

• 

Waltonshaw  v.  Marshall.  ^iLSH^' 

MM^lGHTMANwovei  for  a  rule  to|6hew  cause  why  an  award  should  Bulaumtowt 

not  be  set  aside  on  the  ground  of  partiality.     An  action  had  been  .^  ^*^i^ 

commenced  against  an  underwriter  in  a  shipping  case,  and  was  referred  to  ^^S^^^^ 

two  arbitrators  with  power  to  choose  an  umpire.     One  of  the  arbitrators  it  appMredtbat 

was  a  merchant,  the  other  an  agent  for  LtoytTs,-  and  the  umpire  was  chosen  Sj*j^jj^^ 
chiefly  at  the  instance  of  the  latter,  who  was  the  arbitrator  appointed  on  behalf  the  assistance 

of  the  defendant.  The  evidence  was  taken  down  in  writing  by  the  defendant's  •rfUie'^aiWtw- 

arbitrator  at  the  request  of  the  umpire,  and  all  the  material  evidence  on  the  {SfvT'^k""*'' 

part  of  the  plaintiff  was  either  rejected  or  not  taken  down.    The  umpire  in  down  part  of 

coming  to  his  decision,  trusted  to  the  notes  of  the  evidence  so  taken ;  and  flUj^^"^^'" 

made  an  award  that  the  plaintiff  had  no  cause  of  action.     The  arbitrator  party;  the  other 

af^MNBted  on  behalf  of  the  plaintiff  mterfered  very  little  with  the  proceedings.  f^ng^Zy^' 

little. 

WaLlAMS,  J. — ^It  seems  to  me  that  this  is  in  effect  an  application  to  set 
aside  an  award  on  the  merits.  Although  it  is  surmised  that  the  umpire  was  not 
sufficiently  independent  of  one  of  the  arbitrators,  yet  it  was  the  plaintiff's 
choice  to  submit  to  him,  which  he  did,  by  allowing  the  arbitrators  to  choose 
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Bail  Omrt.      an  Umpire.   The  umpire  at  least  is  an  indiferent  person ;  and  it  is  impoe^  t 
WALToNtuAw   ^''  ^^  Court  to  ejuunino  into  the  preponderance  of  attention  given  by  od 


MAB'w^if'^- 


arbitrator. 


Rule  refused 


BaUOmrL 


It  it  a  good 
ezcote  for  not 
proceediqgto 
trial  according 
to  a  peramptory 
undertaldng, 
that  owing  to 
the  preM  of  bu- 
•ineta  in  the 
Court,  another 
came  which 
was  in  the  new 
trial  naper,  and 
would  have  de- 
cided the  dii- 
pute,  hadnot 
yet  been  aigued, 
and  which 
it  wasezpected 
it  would  have 
been  when  the 
undertaking 
wasgiTen. 


BailGmri. 


Where  a  de- 
fendant was  un- 
der terms  of 
rejoiningffro/tf. 
and  theplaintin 
signed  judg- 
ment for  want 
of  a  rejoinder, 
when  he  might 
have  himself 
added  a  HmUi- 
ter,  the  Court 
set  aside  the 
judgment,  but 
without  ooiti. 


Baron  de  Rutzen  t;.  Richards. 

n|^HE  plaintiff  in  this  case  had  brought  thirty-one  actions  against  Mm 
persons  for  market-tolls,  in  which  his  right  to  the  market  was  oootesiei 
He  gave  a  peremptory  undertaking  last  Michaelmoi  Term  to  try  two 
these  actions  at  the  last  assizes,  at  the  time  supposing  that  previousH 
the  assizes,  a  cause  which  was  in  the  new  trial  paper  in  the  full  court  wudf 
be  argued,  whereby  the  right  to  the  market  would  be  decided.  Owui: 
however,  to  the  press  of  business  it  had  not  been  argued,  for  which  reas» 
he  did  not  proceed  to  trial  according  to  his  undertaking.  On  a  rule  (o  s^  I 
cause  why  the  peremptory  undertaking  should  not  be  discharged,  I 

E,  V.  WiUiofM  contended  this  was  no  excuse  for  not  proceeding  to  triiL 

/.  EvoHi,  eontrd,  contended  it  was. 

Williams,  J. — ^I  think  it  a  fair  and  reasonable  excuse,  as  the  plaintiff^ 
fid€  believed  when  he  gave  the  undertaking  that  the  question  wouki  ba?e  bft* 
settled  before  the  assizes.  The  peremptory  undertaking  may  therefore  k 
discharged  on  a  new  undertaking  being  given  to  try  at  the  next  assizes. 


Sbaton  V.  Scale. 

W  JERVIS  shewed  cause  against  a  rule  to  set  aside  an  interloculon 
*  judgment  which  had  been  signed  for  want  of  a  rejoinder.  The  dechn* 
tion  was  for  slander,  and  the  defendant  pleaded  not  guilty  and  ajustificatioo; 
on  the  justification  the  plaintiff  took  issue,  the  defendant  being  under  tenns 
of  rejoining  gratis.  The  plaintiff  then  demanded  a  rejoinder,  and  sign^ 
judgment  for  want  of  one,  which  he  was  at  liberty  to  do. 

W.  H.  Watson, — ^The  plaintiff's  replication,  concluding  to  the  country> 
might  himself  have  added  the  similiter.  In  Wye  v.  Fisher  (a),  which  ^ 
a  similar  case,  the  Court  disapproving  of  sudi  practice,  set  a»ide  the 
judgment,  but  without  costs. 

Williams,  J. — ^The  case  referred  to  seems  exactly  in  point  There  tAe 
Court  were  of  opinion,  that  as  the  rule  of  adding  the  similiter  was  introduced 
for  the  benefit  of  plaintiffs,  they  had  a  right  to  renounce  it,  but  as  it  ^^  '^ 
necessary  for  the  plaintiff  to  have  adopted  that  circuitous  course,  ^1 
set  aside  the  judgment,  but  without  costs.    I  shall  act  on  that  decision. 

Rule  absolute  without  cosU. 


(a)  8  Bos.  &  Pul.  413. 
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Exparte  Cohbn.  Banomrt. 


^y  CLARK  moyed  for  a  rule  against  an  attorney,  to  shew  cause  why  Wbera  an  at- 

he  should  not  account  for  a  sum  of  money  delivered  to  him  by  Mri  ^^!!^  toy«y 

C^ohen,  for  the  purpose  of  paying  it  over  to  a  proctor  to  obtain  probate  and  J^"*"^-?!*^®' 

settle  the  matters  connected  therewith.    The  probate  was  taken  out,  but  wii^i^e Court 


the  attorney  did  not  pay  the  proctor,  who  afterwards  sued  Mr.  Cohen  for  his  ^^JJ^^jIJrny 

eiSpenseS.  to  make  him 

aocouDt  for  it. 

Williams,  J. — I  think  the  attorney  did  not  receive  the  money  in  his 
ordinary  employment  as  an  attorney,  and  therefore  Mr.  Cohen  must  take  his 
remedy  against  him  as  he  would  against  other  persons. 

Rule  refused  (a),    ■ 
(a)  See  also.-In  the  matter  of  the  Executors  of  Aiikin,  4  Bein.  &  Aid.  47. 

Nicholson  v.  Milne.  ^^jjj^- 

Vf^  ff'  WATSON  shewed  cause  against  a  rule  for  judgment  as  in  OndiKliarginff 
case  of  nonsuit,  and  oflered  to  give  a  peremptory  undertaking.  ment^aTinwe 

of  nonsuit, 

R.  F,  Rieharde,  eontrd,  stated  that  afler  issue  was  joined,  the  plaintiff  ^ff  had  bMome 

became  insolvent,  and  maije  an  assignment  of  his  property  to  trustees  for  ^3!e^*S^i^n. 

the  benefit  of  his  creditors :  that  the  trustees  now  had  the  control  of  the  nont  of  bis 

actbn ;   and  therefore  that  the  plaintiff  was  not  in  a  condition  to  give  a  ^^SSI;^ 

peremptory  undertaking.  Court  raquired 

*^         *^      '^  ^  ■otonlyagood 

Denmptoryr  un- 

Waieon  then  oflered  to  give  an  undertaking  to  the  satisfiictkin  of  the  rf'^^ul^^'^^t* 

master.  rity»houid^ 

found  for  the 


Williams,  J. — You  must  also  give  security  for  the  costs,  as  the  parties 
are  now  changed. 

Rule  discharged. 

Exparte  Hoare.  ^'i^j^^ 

f^HILTON  had  obtained  a  rule  nisi  for  an  attachment  against  an  attorney  The  Court  will 

^  of  this  court  for  not  obeying  an  order  of  Mr.  Justice  Lililedale,  to  ^ui"J^bi*lre 

deliver  in  his  bill  of  costs  and  charges.     The  affidavits  in  support  of  the  rule  »ttome7s  of  the 

did  not  state  the  party  to  be  an  attorney  of  this  court;  but  in  an  affidavit,  ~ 
mack  by  himself  in  answer,  he  described  himself  as  ''attorney  at  law." 


Court. 


White  took  a  preliminary  objection,  that  it  ought  to  be  shewn  that  he  was 
an  attorney  of  this  court  in  order  to  give  the  court  jurisdiction. 

Williams,  J. — It  seems  to  me  there  is  some  evidence  on  the  affidavits  he 
is  80 ;  but  this  objection  has  been  already  disposed  of  by  the  full  Court 
in  Exparte  King  (a). 

(a)  S  Dowl.  P.  C.  41. 
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jwjCjiirtL  Escpahe.  Waud. 

KKLE  shewed  ckuse  agtinst  a  rule  for  an  attaohroent  for  nonpajBievi 
of  costs,  in  pursuance  of  the  Master's  atloeaim;  and  obyected  ti^i 
the  usual  undertaking  to  pay  the  costs  in  pursuance  of  the  attocaiur  wis  u\ 
part  of  Ihe  original  rule. 

/.  BayUy,  amteuM  curia,  mentioned  the  case  of  RyalUy.  Emersmt^  {ay 

Mauk,  contrd,'  submitted  that  the  attorney  was  in  dontempt  when  t:^^ 
demand  was  made  on  the  aUoeaiur,  and  he  refused  to  pay ;  thai  the  act  of  t  n 
Master  in  making  the  alloeatur  was  the  act  of  the  Court ;  and  that  tu 
omission  of  the  undertaking  in  the  rule  was  immaterial. 

Williams,  J. — The  question  is  whether  there  has  been  such  a  disobedieK^^ 
in  this  case  that  the  Court  is  authorized  to  grant  an  attachment.     I  tlasi  I 
there  has  not,  as  there  has  btenjin  oiniisionof  such^in  ordinary  clause  in  tlt^  I 
rule. 

Rule  discharged,  without  oost<^ 

(a)  S  CiOmp.  &  Mees.  464;  9  Dowl.  P.  C.  S57. 


WlMTt  in  a». 
order  toTefsr 
anattortMy't 
bill  for  tuatioB 
the  utnol  uih 
dertaking  to 
pay  tha  amount 
wbsntazadii 
omitted;  the 
Court  will  not 
grant  an  attach* 
ment  for  non- 
payment in  ' 
pursuance  of 
Ihe  master's 
aUocaiur. 


Bail  Qmri, 

Where  an 
agreement  for" 
a  leaie  was  in 
the  hands  of  an 
attorney,  and  it 
was  doubtful 
whether  he  act* 
ed  as  attorney 
for  both  the 
parties  to  the 
agreement,  in 
anwiug  it  up; 
the  Court  al-, 
lowed  one  of 
the  parties  to 
inspect  and  take 
a  copy  of  it. 


Exparte  Brbttbr. 

npinS  was  an  ap{Jication  against  Mr*  HimCy  an  attorney,  on  the  part  oft 

Mr.  Bretter,  to  shew  cause  why  he  should  not  be  allowed  to  mi^Kct 

and  take  a  copy  of  an  agreement  for  a  lease  made  between  himself  azKl  > 

brother  of  IKmet  who  was  sinae  dead,  and  which  Hime  had  in  his  posse&siQii. 

CromptoH  shewed  cause. — The  agreement  is  in  the  possession  of  Ilimi. 
as  attorney,  either  for  his  brother,  who  is  dead,  or  for  his  widow,  who  is  bb 
representative.  As  there  is  no  action  pending,  the  Court  will  not  gnsA 
this  rule.     Hime  also  swears  he  never  acted  as  attorney  for  Breiter. 

Cowling,  con/rd.— In  Doe  d.  —  v.  flight  (a),  the  Court  allowed  a  landlord 
to  inspect  and  take  a  copy  of  a  lease  which  was  in  the  hands  of  his  tenant. 
Bretter  also  swears  that  Htme  drew  up  the  agreement,  as  attorney,  both  for 
himself  and  for  his  brother.  It  is  no  objection  to  this  rule  that  no  writ  i« 
yet  actually  sued  out. 

Williams,  J. — ^I  at  first  doubted  whether  the  Court  ought  to  compel  u 
attorney  to  produce  a  document  which  might  be  a  disadvantage  to  his  client; 
but  on  the  affidavits  it  appears  to  me  doubtful  whether  Hime  was  not  ecu- 
employed  by  Bretter  as  well  as  his  deceased  brother,  in  drawing  up  the  agree- 
ment. It  seems  to  me,  he  cannot  be  in  a  more  protected  state  than  the  per^oo 
he  represents,  that  is,  the  widow.  If  this  application  hod  been  made  against 
her,  on  the  authority  of  the  case  referred  to,  the  rule  ought  to  have  been 
made  absolute.   I  do  not  see  therefore  how  it  can  be  resisted  by  Hime. 

Rule  absolute, 
(a)  1  Dowl.  P.  C.  163. 
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Rose  v.  Koops.  '  Baaj^, 

ftUSfFREY  raavei  toe  an  attachment  finr  non-fNiyinent  of  costs  in  pur-  An  attachineiit 
suance  of  the  Master's  allocatur,  under  these  circumstances : — ^The  non.£t!5j^^!Jf 
person  who  made  the  service  went  to  the  defendant's  house ;  the  defendant  costs,  in  nur- 
opened  the  door ;  .the  rule  and  alloeaiur  were  then  shewn  him,   and  a  ^^il!^^  aU<M»-^ 
clemand  was  made  of  the  costs.    The  defendant  then  refused  to  take  a  oc^y  tor,  where  the 
of  the  rule  and  alloeaiur,  and  shut  the  door  yiolently.    The  copy  was  then  ffuUr.exciept 
put  under  the  door.  XJTM. 

theoomrofthe 

Williams,  J.— You  may  have  an  attachment  J^J?  i«<^^ 

Rule  granted.        then  put  under 
the  nowe  dioor. 

White  v.  Sowerby.  Bmic^. 

f^HIS  was  a  rule  to  shew  cause  why  the  bul-bond  should  not  be  delivered  An  afBdarit  of 
up  to  be  cancelled,  on  the  ground  of  a  defect  in  the  affidavit  to  hold  to  whielMnis  for 
bail.     The  affidavit  stated  that  a  sum  was  due  on  a  bill  of  exchange,  and   interest,  not 
also  the  sum  of  3/.  10«.  for  interest  upon,  and  for  the  forbearance  to  the  iJ*the?cOTtn^ 
defendant,  at  the  defendant's  request,  of  money  due  and  owing  from  the  ?°jr^^^  ^^ 
defendant  to  the  deponent  peyaUe^iiUd 


good. 


Hoggins  shewed  cause. — ^It  is  contended  that  the  defendant  could  not  be 
arrested  for  interest,  but  that  is  only  where  there  is  no  express  contract  to 
pay  interest  If  a  bill  of  exchange  expresses  on  the  face  of  it  that  interest  is 
to  be  paid,  tlie  party  may  be  arrested  for  the  interest.  It  is  sufficiently 
stated  in  this  a^avit,  that  the  interest  was  due  on  a  contract  between  the 
parties  (a). 

Sieer,  eonird, — ^A  defendant  is  not  liable  to  be  arrested  for  interest  on  a 
bill  of  exchange,  as  it  is  recovered  by  way  of  damages.  It  would  appear 
from  this  affidavit  that  the  interest  was  due  on  the  bill  of  exchange  mentioned. 
If  this  interest  is  due  on  some  other  specific  contract,  it  ought  to  be  so  stated 
in  the  affidavit.  The  affidavit,  therefore,  is  defective  in  that  part,  and  so  bad 
altogether,  Baker  v.  Wills  (fi),  and  Kirk  v.  Almond  (e). 

Williams,  J. — ^It  does  not  appear  to  me  I  have  to  consider  the  question, 
whether  part  of  the  affidavit  being  bad,  the  whole  is  so.  It  is  said  that  by 
the  latter  clause  of  the  affidavit,  it  is  necessarily  to  be  understood  the  interest 
was  due  on  the  bill  of  exchange.  I  think,  however,  the  allegation  stands 
independently  of  the  bill.  It  appears  to  me  this  affidavit  would  not  be  true, 
unless  under  circumstances  where  interest  is  payable  by  some  specific 
agreement    I  think,  therefore,  it  is  sufficiently  stated  (d). 

Rule  discharged. 

(a)  Piektnan  v.  Collis,  1  Gale,  47;  8  (e)  1  Dowl.P.C.818;  2  Cromp,  &  Jerr. 

DowL  P.  C.  48a  854. 

(6)  L  Cromp.  &  MeewD,  888;  I  Dowl.  {dt)  But  see  the  case  o(  Drake  and  otherg 

P.  C.  631.  ▼.  Harding,  pott,  and  Callwn  ▼.  Leeton, 

8  Dowl.  P.  C.  SSI ;  8  Cromp^  &  Mees.  406 . 
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BaUComt. 


An  affidarit  by 
the  defendant 
on  taldnff  mo- 
ne]r  out  of  court 
which  had  been 
deposited  in 
lieu  of  bail, 
ttating  that  bail 
had  been  put 
in,  but  not 
stating  **  in  due 
time:'^— flUd 
sufficient. 


BailQmrt, 


TERM  REPORTS  in  th^  KING'S  BENCH. 


YouNo  V.  Maltby. 

I 

JTNOWLES  shewed  cause  against  a  rule  to  take  money  out  of  court 
which  had  been  paid  to  the  sheriff  under  Stat.  43  G.  3,  c  46,  8.  2,  bsH 
having  been  since  put  in  and  perfected.  He  objected  to  the  affidavit  in  sif- 
port  of  the  rule,  because  it  stated  that  bail  was  put  in,  and  that  allerwvt^ 
they  justified,  but  did  not  state  they  were  put  in  in  due  time.  He  refeind 
to  the  case  of  Gweh  v.  Coppin  (a),  where  it  was  held,  that  the  defendant  w 
not  entitled  to  take  the  money  out  of  court,  unless  he  had  put  in  bail  in  due 
time.     That  fact,  therefore,  ought  to  be  sworn  to. 

Humfrey^  eonlrd,  contended  that  the  G>urt  would  presume  it  was  pu 
in  in  due  time,  unless  the  contrary  were  shewn. 

Williams,  J. — ^It  is  too  much  to  assume  that  bail  was  not  put  in  in  ^ 
time,  there  being  no  affidavit  on  the  part  of  the  plaintiff  to  that  effect. 

Rule  absolute 

(a)  8  Dowl,  P.  C.  74. 


Harper  t;.  Jackson. 


Leare  granted  T^HITE  moved  to  enter  up  judgment  on  a  warrant  of  attorney,  dated  if? 
j^^moit  on  a  1830,  given  to  three  persons,  one  of  whom  was  since  dead.     He  coe- 

warrantof  at-  tended,  on  the  authority  oiFendall  v.  May  (a),  that  he  might  do  so. 
one  01  three 

gawtifi  was  WiLLiABis,  J.— That  seems  a  precisely  s'miilar  case. 

Rule  granted 

(a)  8  MmiU  &  Selw.  76 ;  aad  fee  Johnson  ▼.  Jenkins,  I  Dowl.  P.  C.  367. 


BaCGmrt, 


Wilkinson  v.  Small. 


A  plea  allowed    f^URWOOD  moved  to  rescind  an  order  for  pleading  several  pleasC     The 

SiSIS?ilit?Md  action  was  brought  against  an  executor,  and  three  pleas  were  pleaded 

wBXxiAitAoTfXo  The  first  was,  that  the  defendant  was  not  executor:  the  second,  that  he  had 

^^  ^      ^     '  not  assented  to  a  legacy  mentioned  in  the  declaration:  and  the  third  pks 

stated  the  payment  of  the  legacy  to  a  third  person.    He  contended  that  the 

third  plea  contained  an  admissbn  that  the  defendant  was  executor,  and  al^' 

that  he  had  assented  to  the  legacy.  The  defendant  ought  therefore  to  be  000- 

fined  to  the  last  plea,  as  they  were  inconsistent,  and  the  rule  of  Court  (j) 

was  made  to  prevent  such  pleas. 

Comyn,  amicm  curia,  said,  that  Boionquet,  J.,  in  Dueer  v.  JViehuer^hX 
remarked  that  the  word  "  inconsistent,"  was  purposely  omitted  in  the  rule. 

Williams,  J. — There  are  many  cases  m  which  contradictory  pleas  are 
(a)  Reg.  Geo.  H.  T.  4  W.  4.  (6)  8  Dowl.  P.  C.  188, 
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allowed;  as  in  an  action  for  an  assault,  a  plea  that  defendant  did  not  assault      B^Comi, 
the  plaintiff,  and  that  the  plaintiff  assaulted  him  first.     It  is  better  there 
should  be  an  apparent  contradiction,  than  that  the  defendant  should  be 
defi*ated  on  the  trial  for  want  of  a  proper  plea. 

Rule  refused. 


Clarke  v.  Baker.  ^aaomrt. 

jQlHEE  moved  for  a  rule  to  shew  cause  why  the  defendant  should  not  pay  where  a  cause 

the  sum  of  28/.  lOt.,  according  to  the  award  of  Jamei  Clarke,  who  was  J^^f^^m 

a  referee,  chosen  at  the  instance  of  the  defendant,  and  why  he  should  not  pay  the  agreement 

the  costs  of  the  action,  to  be  taxed  by  the  Master.    The  action  was  brought  Truleaf court; 

for  goods  sold,  and  after  the  declaration  was  delivered,  the  defendant's  attorney  ^^^f^^'^^  '^ 

proposed  a  reference  to  Jamet  Clarke,    The  plaintiff's  attorney  then  agreed  the  paymrat^ 

to  refer  the  cause  to  him,  but  it  was  done  without  an  order  from  the  Court.  * »«»»  awarded 

'  against  the 

party  who  pro- 

Williams,  J. — The  Court  never  interferes,  unless  the  parties  enter  into  J^  **"•  ^^^' 
the  usual  engagement,  and  make  it  a  rule  of  court.    It  is  the  plaintiff's  own 
fault  for  not  making  the  agreement  so  that  it  should  be  binding. 

Rule  refused. 


AlBIN  V.   TOOMER.  BaaCowt. 

IMTANSELL  moved  for  an  attachment  against  an  attorney  for  non-payment  An  attachment 
of  costs,  in  pursuance  of  the  Master's  allocatur.  The  affidavit  on  which  JJ^fo^n^- 
he  moved  stated  a  great  number  of  attempts  to  serve  the  order  and  allocatur  payment  of 
personally  Ga  the  attorney,  but  that  he  could  never  be  met  with.  He  was  tnosof  Se***" 
evidently  keeping  out  of  the  way  to  avoid  service.  It  was  clear  he  was  at  master's  sJlo- 
his  house  at  times  when  calls  were  made  to  serve  him.  A  copy  had  been  be  granted  un- 
served on  his  clerk ;  Green  v.  Proeeer  (a),  and  Levy  v.  Buncombe  (*).  SnanahwSute 

penonalserrice. 
Williams,  J. — ^The  affidavit  shews  very  great  industry  to  serve  the  rule 
and  order  personally,  but  that  nevertheless  all  attempts  were  unsuccessful. 
It  is  now  settled,  that  in  order  to  justify  an  attachment  there  must  be  an 
absolute  personal  service,  and  I  cannot  distinguish  between  an  ordinary 
person  and  an  attorney.  This  question  was  decided  in  Siunell  v.  Tower  (c\ 
where  it  was  held  personal  service  was  necessary.  This  being  the  general 
rule,  I  cannot  in  this  case  depart  from  it  (</). 

Humfrey,  amicue  curia,  said  that  the  Court  of  Common  Pleas  had  decided 
a  similar  case  in  the  same  way  (e). 

Rule  refused. 

(a)  2  Dowl.  P.  C.  99.  (d)  See  Aliier  v.  Newtim,  2  Dowl.  P.  C. 

(6)  S  Dowl.  P.  C.  447.  532,  where,  under  special  circa mstances, 

{c)  2  Dowl.  P.  C.  678;  1  Cromp.  Meet,      personnl  service  was  dispensed  with. 

ft  Ros.  88.  (O  Dicas  ▼.  Wame,  1  Hodges,  91. 
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BailQmrt, 


Wheraapeiton 
belured  in  lo 
▼iotent  a  way 
aa  to  preireiit  a 
formal  wmoe 
of  arakand 
alloeaturfor 
paymmtof 
co^  he  being 
aware  of  the 
intention  to  do 
so— HffU,  suffi- 
cient lenrioe  to 
warrant  an  at- 
tachment. 


WsNHAM  r.  Downs. 

^HIS  was  a  rule  for  settiog  aside  in  attachment  for  nan  pajment  of  tosii 
in  pursuance  of  the  Master's  alloeaiur,  on  account  of  the  want  of  prape' 
personal  service.  It  appeared  that  the  rule  and  allocatur  were  shewn  to  tk 
defendant,  but  that  before  a  demand  could  be  made,  he  behaved  in  so  oai- 
rageous  a  manner  that  it  was  impossible  to  make  the  demand  in  the  reguk 
foiin,  and  the  person  serving  him  was  obliged  to  make  his  escape 

Sir  W.  FoIUh  contended,  that  under  such  circumstances  the  Court  mxild 
dispense  with  a  more  formal  service. 

R.  V,  Riehardit  tfoiif»*ii.— -Though  in  AlHer  v.  Newton  (a),  personal  serm 
was  dispensed  with,  yet  it  has  been  since  decided,  in  Siuneii  ▼.  Tower  (^l 
there  must  be  an  absolute  personal  service. 

Williams,  J.— It  is  clear,  the  person  making  the  service  intended  to  ^ 
through  the  ordinary  form  of  making  the  demand.  The  general  rule  is,  tk 
the  rule  for  payment  of  costs  and  atioeatur  must  be  shewn,  and  a  demand  of 
the  costs  made ;  but  if  a  party  chooses  to  put  himself  into  such  a  postni 
that  he  cannot  be  served,  and  to  behave  in  the  way  the  defendant  has  done. 
it  is  better  to  dispense  with  the  strict  cereimMiials  of  the  law.  The  defeodaE.' 
luiderstood  the  intention,  and  was  determined  that  the  whole  form  shouki  u^ 
be  gone  through ;  all  that  was  necessary  was  in  fitct  virtually  done. 

Rule  discharged. 


(a)  S  Dowl.  P.  C.  SSS. 

(6)  8  Dowl.  P.  C.  673;  1  Cromp.  Mees. 


&  Ros.  88;  and  see  Albm  v.  T9omtr,ati, 
p.  815. 


Baa  Court, 


It  is  not 
saryforthe 
sheriff  to  apply 
to  the  different 
parties  for  an 
indemnity,  be- 
fore he  applies 
to  the  Court 
under  the  Inter- 
pleader Act 


Crossly  t;.  Ebers. 

JJTIGHTMAN  moved  for  a  rule  under  the  Interpleader  Act,  1  &  2  IT.  i 
c.  58,  s.  6,  on  the  part  of  a  sheriff,  who  had  seized  goods  under  t  f 
fa.  After  the  seizure,  the  messenger  under  a  fiat  made  claim  on  the  part  of 
the  assignees  of  the  defendant,  and  he  continued  in  possession  together  viw 
the  sheriff's  officer.  The  execution  creditor  then  ruled  the  sheriff  to  retun 
theyf./o.  The  sheriff  had  not  applied  for  an  indemnity  to  either  partj.  He 
submitted  that  it  was  not  necessary  under  the  circumstances ;  and  he  referred! 
to  the  case  of  Isaac  v.  Spihbury  (a). 

Williams,  J.,  said  it  was  not  absolutely  necessary  to  make  sucb  ao 
application. 

Rule  gwntoi 

\tiS  10  BiQg.  S. 
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Charnock  v.  Smith.  ^2255*' 

JLflLLER  moved  for  a  rule  to  6hew  cause  why  the  trial  before  the  sheriff  AiKyHce  for 

aod  the  verdict  given  should  not  be  set  aside.     The  notice  of  trial  was  \^^  ^JtiSLw 
given  for  the  22d  Aprils  which  was  Ba9ter  1\i€8daff,  when  it  was  continued   ^'J^*^*  '*•** 
over  to  a  subsequent  day.    The  rule  of  court,  H.  T.2  W,  4,  will  not  make  ^ 
this  notice  good,  as  that  rule  applies  to  the  computation  of  time  only,  and 
the  notice  of  trial /or  that  day,  which  was  a  holiday,  is  nevertheless  bad.    By 
the  rule  of  E.  T,  2  W.  4,  Batter  Tueiday  is  one  of  the  days  not  to  be 
reckoned  in  notices,  and  though  the  rule  excepts  notices  of  trial,  yet,  since 
the  Stat  3  &  4  IF.  4,  c.  42,  s.  43,  that  exception  is  void.     That  Stat,  enacts 
that  none  of  the  days  mentioned  in  5  &  6  Edw.  6,  c.  3,  shall  be  kept  in  the 
courts  except  Sundays,  Chriitmai-day  and  the  three  following  days,  and 
Monday  and   Tuetday  in  Easter  week.     This,  therefore,  places  all  those 
holidays  specially  named  on  the  same  footing ;  and  as  a  notice  for  trial  on  a 
Sunday  would  have  been  clearly  void,  so  this  notice  for  trial  on  the  Easter 
Tuesday  is  also  void. 

Williams,  J.— It  is  true,  that  by  Stat.  5  &  6  Edw,  6,  c.  3,  and  3  &  4  W. 
4,  c.  42,  s.  43,  Easter  Tuesday  is  made  a  dies  non,  I  find,  however,  that  by 
the  rule  of  court  E.T2W.  4,  those  days  in  Easter  are  not  to  be  reckoned 
days  of  business,  except  for  one  purpose.  I  must  therefore  take  it  that  the 
conclusion  which  the  G>urts  have  come  to  is,  that  though  those  days  are 
holidays  in  general,  yet  for  some  particular  things  they  are  not.  I  think, 
therefore,  that  this  notice  of  trial,  which  is  one  of  the  notices  specially  men- 
tioned in  the  rule,  was  good,  and  might  properly  be  acted  upon. 

Rule  refused. 

Doe  d.  Frost  v.  Roe.  Bpaomrt, 


"DALL  moved  for  judgment  against  the  casual  ejector.     The  declaration  Wbera  the 

was  served  on   Themas  Crisp,  who,  it  was  sworn,  was  the  person  SiAe notlceto 

intended,  but  the  name  in  the  notice  at  the  foot  of  the  declaration  was  John  ^^  decUntion  in 

^  .  ejectment »  in- 

^nep,  carTect,and 

there  ii  an  affi- 

WlLLIAHS,  J. — ^That  is  sufficient  (a).  pe^  served 

Rule  granted.  ?.S^"i. 

(a)  And  aee  Doe  d.  Folke$  v.  Roe,  2  DowL  P.  C.  567 ;  aad  i>oe  d.  Wame  ▼.  Roe,  %  •'^*^"**- 
Dowl.  P.  C.  517. 


Tn  re  Turner.  ^^^J^- 

IJ^HEOBALD  moved  for  a  rule  to  shew  cause  why  the  matters  of  an  Arulem« 

affidavit  respecting  the  conduct  of  an  attorney  should  not  be  referred  to  JSJ^lo^anwer 

the  Master,  to  report  thereon.    The  question  was,  whether  this  motion  could  natters  in  an 

be  then  made,  it  being  the  last  day  of  term.  l^  m^!Iidfor 

on  the  last  day 

Williams,  J.,  thought  it  could  not  ^  **^ 


218 


TERM  REPORTS  in  the  KING'S  BENCH. 


Boat  Court. 


Weeks  v.  Whiteley. 


Wlieraade- 
fandADt  on  be- 
ing aerred  with 
a  writ  of  tum- 
mont  took 
forcible  potsea- 
tion  of  it  after 
a  refmal  to  see 
it,  and  then 
returned  it  to 
the  penon  wbo 
senredhin — 
HrU,  it  was  no 
ground  for  an 
attachment. 


T^IGHTMAN  shewed  cause  ag^st  a  rule  for  an  attachment  agaia^ 
an  attorney  for  obstructing  the  process  of  the  court.  It  wms  aUeeH 
that  he  forcibly  took  hold  of  a  summons  from  a  person  who  was  aerviog  it  a 
him.  It  was  sworn,  in  answer,  that  he  asked  to  see  the  original  writ,  vhrir* 
was  refused ;  that  then,  doubting  whether  it  was  a  real  writ,  he  aeixed  bd^i 
of  it,  and  aflerwards  returned  it.  This  might  be  an  assault,  but  oertaialj 
was  no  contempt  of  the  court. 

Humfrty^  conird,  contended  that  it  was  a  contempt  of  the  court. 

Williams,  J. — There  seems  to  have  been  no  disrespect  intended,  nor  ac} 
desire  to  treat  the  process  of  the  court  with  contempt.  The  rule  must  ht 
discharged  with  costs. 

Rule  discharged  with  costs. 


BailCtmrt. 


A  nemoran* 
dum  at  the  back 
of  a  declaration 
in  ejectment  of 
the  aenrice  four 
years  back,  in 
the  handwrit- 
ing of  a  person 
who  had  since 
left  the  country 
^HeU,notsuf. 
ficient  to  allow 
judgment  to  be 
enter(*d  up 
against  the  ca- 
sual ejector. 


Doe  d.  Twisden  v.  Roe. 

TT^O  WLES  moved  for  judgment  against  the  casual  ejector.  The  dedan- 
tion  was  served  in  the  year  1831,  and  on  the  back  was  written  ^  serrtd 
declaration,''  the  date,  and  then  the  initials  W,  J,  L,  An  affidavit  stated  tiw 
was  the  handwriting  of  William  John  Lawrence,  the  clerk  of  the  attorney  it 
the  cause,  who  was  now  at  the  Swan  River  settlement  He  referred  to  tk 
case  of  Doe  d.  Patleehall  v.  Turford  (a),  where  a  similar  indorsement  on  tk 
back  of  a  notice  to  quit  was  held  evidence  after  the  death  of  the  po-acm  wlk' 
had  served  it. 

Williams,  J. — ^This  appears  a  case  of  great  peculiarity,  especially  b 
reviving  the  proceedings  aJfler  so  long  a  time  has  elapsed.  It  will  be  betta 
to  proceed  de  novo. 

Rule  refused 
(a)  8  Bam.  &  Adol.  890. 


BaUOmrt, 


HiGGiNs  V.  Houseman. 


Where  a  motion 
is  made  after 
plea  to  chaiife 
the  Tenue,  it  is 
the  duty  of  the 
defendant  to 
state  distinctly 
in  his  affidavit 
what  witnesses 
reside  in  the 
county  into 
which  he  seek* 
to  change  the 


ARMSTRONG  shewed  cause  against  a  rule  to  change  the  venue  fitn 
London  to  Laneaehire,  which  had  been  obtained  after  plea  pleaded 
The  affidavit  on  which  this  rule  is  moved  is  insufficient,  as  it  is  sworn  that  ail 
the  defendant's  witnesses  live  in  Lancaster,  or  in  the  county  of  LancaeUr; 
but  it  is  not  sworn  that  in  fact  there  are  any,  Tonke  v.  fisher  («). 
The  affidavit  in  answer  states,  that  the  cause  of  action  did  not  arise  wholly 
in  Lancashire;  that  two  material  witnesses  for  the  plaintiff  live  in  the  neigh- 
bourhood of  London;  and  that  if  the  venue  is  changed  to  Lancashire,  the 
plaintiff  will  not  be  able  to  have  the  benefit  of  them. 


(a)  8  Dowl.  P.  C.  28. 
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IKpkimatt,  emUri, — ^The  ai&dafit  m  support  of  this  rule  stating  that  all     BaOX^trt. 
the  witnesses  for  the  defendant  liTe  in  Ltmeashire  is  more  satis&ctory  than 
that  oo  the  other  side,  that  only  two  live  near  London.    These  two  should 
also  have  been  named. 

WiLLUjis,  J. — ^This  motion  being  after  pka  can  only  be  made  on  special 
grounds.  If  there  be  generality  in  the  terms  of  the  plaintiff's  affidavit  there 
is  also  generality  in  the  terms  of  that  of  the  defendant.  It  is  the  defendant 
who  ought  to  shew  satisfactory  grounds  for  this  applicatbn.  The  all^ation 
of  the  plaintiff  as  to  two  material  witnesses  is  as  strong  as  that  of  the 
defendant  as  to  a//  his  witnesses,  without  stating  that  in  fact  he  has  any  one 
witness.  The  special  grounds  therefore  fail  on  which  the  application  is 
made. 

Rule  discharged  with  costs. 

Johnson  v.  Wardle.  ^^S?- 

jVrOGGINS  shewed  cause  against  a  rule  to  enhurge  another  rule  in  this  Th«  Conit  win 

cause.    The  object  of  this  application  is  to  delay  the  trial  of  the  cause,  ^^^^^^ 

because  the  defendant  wishes  to  have  an  indictment  for  perjury  tried  first  tion  until  after 

He  has  indicted  the  plaintiff  for  perjury  in  a  matter  connected  with  this  indi^taMnt  in 

action,  and  hopes,  by  having  the  indictment  tried  first,  to  be  able  to  deprive  P^*^^  >^  *. 

the  plaintiff  of  his  civil  right.    If,  on  the  contrary,  this  action  is  tried  first,  to  the  gaum. 
the  indictment  will  fail  to  the  ground.    It  has  been  the  constant  practice  of 
the  courts  to  delay  a  criminal  proceeding  until  the  trial  of  a  civil  action 
involving  the  same  question,  but  never  the  contraiy. 

J.Jerviifeontrdf  argued  that  this  delay  was  not  in  contravention  of  justice. 

Williams,  J.,  after  referring  to  the  case  of  Rex  v.  Boston  (a),  I  do  not 
see  that  I  can  here  take  into  consideration  the  indictment  for  perjury. 
It  would  be  dangerous  to  do  so,  as  it  would  be  in  eflect  deciding  that  because 
an  indictment  has  been  preferred,  therefore  the  civil  proceedings  are  to  be 
stopped.    I  cannot  therefore  enlarge  this  rule. 

Rule  discharged. 

(a)  4  East,  578. 
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Xkg'MBtmA.  GaRRITT  V.   SsiAXP. 

A  party  may  lo  tf^  ASE  for  obstructing  the  passage  of  light  and  air  through  certain 
fn^triWch  he^s  openings  or  lights  in  a  building  or  malthouse  of  the  plaintiff  Piea .— tfat 

been  permitted    in  the  Said  building  there  were  not,  nor  of  right  ought  to  be  any  ancieiH  opeB* 
to  UgL7andurl  ^S^  oi*  lights  for  the  admission  of  light  and  air ;  and  upon  that  traTerae  ts^ar 
ri  MlSto****      ^'^^  joined.    There  was  a  second  issue  for  a  distmct  injury  in  another  modt: 
ther.      ^      but  whidi  it  is  not  necessary  to  mention.    At  the  trial  before  Tmtiai,  C.  L 
at  the  summer  assizes  at  Hertford^  in  1834»  the  plaintiff  proTed  that  he  had 
been  for  more  than  twenty  years  in  the  possession  of  a  bam  adjoinui^  to  tk 
defendant's  ground.    It  appeared  that  the  bmlding  was  <^  wood,  aod  tbt 
there  were  openings  or  slits  between  the  planks,  through  which  anffickei 
light  and  air,  ibr  aJl  purposes  of  a  bam,  had  been  admitted  to  the  bnOdiq^ 
For  the  plaintiff,  evidence  was  adduced  to  shew  that  the  openings  had  beei 
purposely  left  in  the  original  erection  of  the  building;  and  someeTideooe  ms 
given,  that  the  edges  of  the  planks  had  the  appearance  of  having  been  ori- 
ginally cut  square,  and  placed  apart.    For  the  defendant,  it  was  oontended 
that  the  openings  were  produced  by  the  qperatkm  of  time  and  the  weather. 
Some  time  since,  and  before  the  obstruction  complained  o(  the  pbintiff  bad 
altered  the  bam  into  a  malting^house ;  and  at  that  time  had  made  on  tie 
side  next  the  defendant's  property,  latticed  windows,  in  the  place  oT  the  cU 
openings.    Upon  the  whole,  it  was  admitted  that  the  ktticed  windon 
admitted  more  light  than  the  ancient  openings  had  d<me:  but  as  they  w«e 
in  part  in  the  same  place,  it  was  contended  that  the  pluitiff  was  entitled  to 
the  same  quantity  of  light  and  air  which  had  been  in  that  place  admitted  bf 
means  of  the  openings.    The  defendant  tendered  evidence  to  shew  that  by  the 
alteration  he  was  much  prejudiced ;  but  this  evidence  was  rejected.     Tb 
leamed  judge  directed  the  jury,  that  after  a  right  to  a  particular  4|i]antity  of 
light  and  air  has  been  obtained  in  a  particular  mode,  the  party  entitled  to  it 
may  vary  the  mode  of  admission  for  a  different  purpose.    He  left  tvo 
questions  for  their  consideration:  1st,  whether  from  the  evidence  they  oouid 
presume  a  grant ;  and  2dly,  whether  that  grant  was  of  a  limited  naiiire.    If 
they  were  satisfied  that  the  quantity  of  light  and  air  which  entered  the  anlt- 
house  to  the  extent  of  that  which  formerly  entered  the  bam,  was  diminished, 
he  directed  them  to  give  damages  for  the  diminution.    The  juiy  found  t 
verdict  for  the  plaintiff. 

A  mie  nt«t,  for  a  new  trial,  having  been  obtained  by  TTietiger,  on  the 
ground  of  misdirection  and  rejection  of  evidence. 

Piait  and  8.  B,  Harrison  now  shewed  cause;  and  cited  Martin  ?. 
GobU  (a),  and  Chandler  v.  Thompson  (b). 

Cur.  adv.  vulL 

Lord  DsNMAN,  C.  J ,  on  a  subsequent  day  (13th  May),  delivered  judgment 
—The  misdirection  imputed  was,  that  it  was  led  to  the  jury  to  consider  the 
case  as  if  the  mode  of  enjoying  the  light  obstmcted  before  the  obstructioo 

(a)  1  Camp.  S22.  (6)  8  Camp.  80. 
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was  not  inaterid  to  be  confudered,  provided  the  plaintiff  were  deprived  by  A^^mA. 
the  defendant's  act  of  the  same  quantity  of  light  as  he  had  enjoyed  before. 
The  evidence  said  to  be  rejected^  was  intended  to  shew  that  the  mode  of 
enjoyment  had  been  essentially  altered  by  the  plaintiff  himselfy  to  the  incon- 
venience or  injury  of  the  defendant.  The  learned  Chief  Justice  has 
reported  to  us  tluit  the  c{uestion  he  left  to  the  jury  was,  whether  the 
i4)ertures  in  the  side  of  the  plaintiff's  building  were  placed  therein  on 
purpose  to  admit  light,  and  whether  the  defendant  had  obstructed  any 
portion  of  the  light  admitted.  He  does  not  recollect  any  evidence  being 
tendered  of  the  efiect  of  the  alterations  made  by  the  plaintiff  as  above 
mentioned.  We  think  it,  however,  clear,  that  the  point  was  made,  and  that 
the  jury  were  not  required  by  the  judge  to  consider  whether  the  plaintiff  had 
essentially  varied  the  manner  in  which  the  light  was  eiyoyed.  His  lordship 
further  stated  that  he  was  not  satisfied  with  the  verdict,  and  thought  it  not 
justified  by  the  evidence.  Under  all  these  circtunstances  we  think  the 
defendant  entitled  to  a  new  trial.  It  is  enough  to  say,  that  a  party  may  so 
alter  the  mode  in  which  he  has  been  permitted  to  enjoy  this  kind  of  ease- 
ment, as  to  lose  the  right  altogether;  and  in  this  case  some  part,  even  of  the 
plaintiff's  proofs,  made  it  proper  that  the  opinion  of  the  jury  should  be 
taken  on  that  subject. 

Rule  absc^ute. 

Bowman  v.  RosTROw(a). 

QOVENANT.    The  deelaraium  stated  an  indenture  between  the  plaintiff  tVBm  utuo  U 
and  the  defendant,  whereby,  after  reciting  that  the  plaintiff  had  invented  ^hi^waulSbe 
certain  improvements  in  the  construction  of  powei^looms,  and  had  obtained  bad  on  demur- 
letters  patent ;  and  that  the  plaintiff  had  by  an  instrument  in  writing,  under  t^otiiuiit 
his  hand  and  seal,  described  and  ascertained  the  nature  of  the  said  inventian,  ^^^TJ^"" 
and  the  manner  of  performance,  and  had  caused  such  instrun^t  to  be  party  cm  the 
enrolled  accordii^  to  the  terms  of  the  letters  pat^t;  the  plaintiff  agreed  ^^J^^fU 
to  permit  the  defendant  to  use  the  invention.    Covenants  on  the  part  of  the  cannot  be  n- 
defendant  to  pay  a  weekly  sum  for  such  permission,  and  breaches  of  thoee  ^^  ^  *^ 
covenants,  were  then  set  out,    P/^ot.^— 1st.  That  the  sui^posed  invention 
was  not,  nor  is  a  new  invention.    2dly.  That  the  plaintiff  was  not,  nor  is  the 
first  or  true  inventor  of  the  improvements  mentioned  in  the  indenture.    Sdly. 
That  the  plaintiff  did  not  within  six  calendar  months  next  after  the  date  of 
the  letters  patent,  or  at  any  time,  cause  an  instrumoat  in  writing,  particularly 
describing  and  ascertaining  the  nature  of  his  said  invention,  and  in  what 
manner  the  same  is  to  be  performed,  to  be  enrolled  in  Chancery  as  required 
by  the  said  letters  patent,  whereby  the  letters  patent  became,  and  at  the  time 
of  making  the  indenture  were,  void  and  determined.    On  these  several  pleas 
issue  was  joined.    At  the  trial  before  Lord  Detmum,  C.  J.,  the  deed  was 
proved,  and  the  defendant  tendered  evidence  in  rapport  of  his  pleas ;  and  of 
coarse  in  contradiction  of  the  recitals  in  the  deed.    The  learned  Judge 
thought  the  evidence  was  inadmissible,  and  rejected  it.    A  verdict  was  found 
for  the  plaintiff;  and  a  rule  m>t,  for  a  new  trial,  on  the  ground  that  the 
evidence  ought  to  have  been  received,  having  been  obtained  by  Sir  F.  PMoekp 

(a)  This  and  the  following  ease  were  detenained  in  Hilary  Term;  but  were  aoddent- 
•l)y  omitted  in  their  proper  places. 
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MBi^MBmk        The  SolUfUor^^Shmral (Sit  W.FMm)w^TmihM9m, 

BowuMM      ^^  Bmomum  t.  Tflfior (6),  the|4eu  were  precieely  similar;  and  IlKCowta 

*.  demurrer  hdd  tkai  they  were  bed,  upon  the  giomid  that  the  dfinikir  % 

RoBTEow.     ^g^pp^  i^j  Q^  recitals  in  the  deed  to  which  be  was  a  party,  frm  dvi 

what  he  had  admitted  io  the  deed.    If  the  eTideiice  bad  been  reeaTcd.! 

the  verdict  had  been  found  for  the  defendant,  the  plaintilT  would  hin  m 

entitled  to  judgment  nom  obMUmU  veredieio, — [PaiUMomj  J. — ^Aie  jon  avr» 

any  case  in  wUeh  it  has  been  held  that  a  judge  at  Nm  Frius  has  t  ik: 

reject  eyidence  in  support  of  •  plea  upon  which  a  specific  issue  bis  ba 

raised  !] — ^There  is  oertainly  no  such  determination. 

The  Aiiomey-Gmterai  (Sir  F.  PoUoek),  catUrd,  was  stopped. 

Per  Curiam, — ^The  defendant  is  clearly  entitled  to  anew  triaL— Tbeei 
dance  tendered  was  clearly  applicable  to  the  issues,  and  ought  to  htve  ^ 
received. 

RuleabsofaiteKi 

(6)  S  Ner.  AMsn.  964.  (e)  Leave  was  afienranb  ginsrsd 

partiet  to  amend  withoitt  paymeit  rfcri 


The  Kino  v.  The  Inhabitants  of  Fakenhail 

Abo^r^ip-  D  Y  order,  iSifcpAtfA  carter  and  his  wife  were  removed  from  ^M^AdM.  ID  > 

^^J(l^  wiek,UiFakeHkam,mNar/oiL    At  the  sessions  the  order  was  cooftt^ 

^i^m?^*  ^^9^^  ^  ^  following  case  >-4n  order  to  gain  a  settlement  in  Fah^ 

of  lii^pdd'oS  the  respondent  produced  the  will  of  Jokn  Nomum,  dated  the  19th  M 1'- 

£fo^\^tc-  vitereby  certain  real  estates  were  devised  to  trustees  and  their  heirs  ^ 

pintion  of  tbe  trust  (at  certain  intervals  after  testator's  death),  to  put  to  sdwol,  loc  * 

^ftttlien!^  the  age  of  fifteen  years  to  bind  out  appr^tioe  to  some  trade,  a  sooof^ 

quMt  of  the  one  of  his  or  his  wife's  relations,  until  the  whole  number  of  boys  togetbff  • 

uny^iJhiritk.  being  that  should  be  thus  put  to  school  and  provided  for  should  wtm' 

M^^Jl^'  thirty.    And  the  testator  directed,  that  as  often  as  there  should  be  adrfo*^ 
of  the  descendants  of  his  w  his  wife's  relations,  the  trustees  should  pat  to  s^^ 


Mmng^Uien-  <^  P^^^^  ^^^  apprentice  a  son  or  sons  of  some  inhabitant  or  inhabitants  doif 

mind«of  hit  Sireei  Wmrd,  or  Upper  Comiifard  Ward,  in  Norwich,  or  of  the  ptfi^ 

oUmt^U^  Caitan,  in  Norfolk;  and  the  tesUtor  directed,  that  at  the  end  of  sixtj.^ 

f^^T^  ^  "^^  *"*  decease,  the  number  of  boys  should  be  increased  by  twa  ^ 

ion**«.asput  or  four  in  a  year,  until  it  reached  120  of  his  or  of  his  said  wife's  desceoo*^' 

i?^iS*  *^  *^y  could  be  known  or  made  out  by  his  trustees,  and  if  not,  of  SJ? 

onthebiDd-  others  as  aforesaid  out  of  Beer  Sireei  or  Omieford  Warde,  and  Ct^' 

thStUieeriru  enough  were  there  to  be  had;  if  not,  out  of  the  neighbouring  patishesiA- 

sidmU^  «*!J  wiehy  at  the  discretion  of  his  trustees — such  children  of  straogers  tobc  *^ 

totheMcond  of  such  parents  as  had  been  reduced  by  losses,  and  had  paid  todiurdi>>^F'^ 

SS^Ul^  An  indenture  of  apprenticeshqp,  dated  the  Ist  Feb.'^  1821,  not  stUBp****. 

giren  hj  any  then  produced,  by  which  the  pauper,  with  his  father's  consoit,  boond  v^ 

C^A^ho^''  apprentice  to  ^  rtac«flif,ofAbn9tdk,  tinman,  to  learn  his  art,  for  sev^ 

m^d?*'^  at  a  premium  of  15/.  Stated  in  the  indenture  to  be  paid  to  the  master  by  ^ 

want  of  a  **  Moree,  the  treasurer  appointed  according  to  the  will  of  .Abrau»i  ^ 

■tunpedanigii.  purpose  of  annually  binding  out  poor  diildren  apprentices;  and  f^ 
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ooTenanted  with  the  pauper  and  his  father  and  M&r$€y  to  teach  the  pauper    j:i^  ne^Jk, 
the  art  or  mystery  of  a  tinman,  and  to  pay  the  lather  3«.  a  week  for  the 
first  year,  and  an  additional  shilling  a  week  during  each  succeeding  year  of 
his  apprenticeship.    The  indenture  was  executed  by  Vimemi,  the  ptfuper, 
and  Morse.     The  pauper  was  bound  out  as  a  son  of  a  relation  of  Nctmanf 
or   his  first  wife.    The  premium  was  paid  out  of  the  rents  of  the  trust 
estates,  and  the  indenture  was  prepared  by  the  cleik  to  the  charity,  and  paid 
for  by  the  charity.     There  never  had  been  a  deficiency  of  the  sons  of  such 
relations,  and  no  stranger  had  had  the  benefit  of  the  bequest     The  pauper 
serred  Vinceni  in  Norwich  under  the  indenture  for  about  three  years  and  a 
half,  when,  at  the  request  of  the  pauper  (who  was  still  a  minor);  Fmeeni 
consented  that  he  should  serve  the  r^^nainder  of  his  time  with  his  (the 
pauper's)  brother,  in  his  trade  of  a  plumber  and  glazier,  and  agreed  to  give  to 
the  brother  a  part  of  the  15/.  paid  as  a  premium  on  the  binding  of  the 
apprentice  for  taking  him.    Jn  pursuance  of  this  agreement,  Vincent  returned 
to  the  pauper  6^  as  part  of  the  premium  received  with  him.    For  this  sum 
the  pauper  accounted  with  his  brother.     There  was  no  agreement  in  writing 
between  the  first  and  second  masters,  or  between  the  pauper  and  his  second 
master.    The  pauper  served  his  brother  two  years,  and  was  taught  by  him 
the  trade  of  a  plumber  and  glazier,  and  during  that  time  slept  in  Fakenkam. 
Neither  the  trustees  under  NomuaCe  wiD,  nor  the  treasurer,  were  parties  to 
the  agreement  with  the  pauper's  brother.     The  counsel  fiv  the  i^ipellants 
objected  to  the  indentures  being  received  in  evidence  for  want  of  a  stamp, 
but  the  Court  received  it,  and  confirmed  the  orders  of  removal.     If  this 
Court  shall  be  of  opinion  that  the  indenture  required  a  stamp,  dther  ori- 
ginally or  upon  the  pauper's  going  to  serve  his  brother,  or  that  the  service 
with  the  brother  was  insufficient  to  confer  a  settlement,  either  on  the  ground 
that  the  trade  of  the  brother  was  different  from  that  of  his  first  master,  or 
that  neither  of  the  trustees  nor  the  treasurer  were  parties  to  the  agreement 
between  his  master  and  brother,  the  order  is  to  be  quashed;  otherwise  to  be 
confirmed. 

AueHn,  m  support  of  the  order  of  sessions. — ^By  55  Geo,  8,  c  184,  SoheifJ 
part  1,  tit  ''  Apprentice  (a),''  as  the  binding  was  by  a  public  charity,  the 
indenture  did  not  require  any  stamp.  This  was  a  public  charity,  because 
the  bequest  was  of  a  permanent  character,  and  extended  to  the  inhabitants  of 
the  surrounding  district,  as  well  as  to  the  descendants  of  the  testator  and  his 
wife,  Rex  v.  jSSt.  Maiihewe  (6) ;  Rex  v.  Clijion  upon  Duntmore  (c).  The 
assignment  could  require  no  stamp,  because  it  is  expressly  found  in  the  case, 
that  the  6/.  were  part  of  what  had  been  originally  given  by  a  public  diarity ; 
the  assignment  is  therefore  within  the  express  words  of  the  exemption.  It 
is  DO  objection  that  the  assignment  was  without  the  concurrence  of  the 
trustees.    It  would  appear  that  it  was  not  even  necessary  for  them  to  have 

(a)  The  following  are  tlie  exemptions : —  sssigninentt  of  fiich  poor  apprentiorfl,  pro- 

"  Indentares  or  other  bitramenti  for  placing  vided  there  shall  be  no  soco  valuable  coa- 

oot  poor  children  appicDtioes,  by  or  at  the  sideration  as  aforesaid  given  to  the  new 

sole  charge  of  aov  puish  or  township,  or  master  or  mistress,  other  than  what  mvr 

h^  or  at  the  sole  dnrge  of  any  pnblic  -cha-  haTO  been  or  WMf  be  given  by  aay  pariah 

nty ;  or  parsoaat  to  the  Act  or  the  88d  year  or  township,  or  faj  aAy  public  charily.''^ 

of  Ins  majesty's  reign  for  the  farther  regu-  (6)  Borr.  S.  C.  574. 

btion  of  parish  apprendcea :"— "  aad  all  (c)  Burr.  S.  C.  887. 
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executed  the  original  iDdenture.  it#«  ▼.  Qmdnim  (d);  Rsm  ▼.  laiUk(t; 

and  R$s  t.  Banbury  (/),  are  io  point  to  shew  tbat  the  mere  difleTen%  J 

Thmh^ihkmmtm  *"^*  botwoen  the  iirst  and  aeoond  maatersy  is  not  of  itself  any  objectb  i 

rf  the  yalidity  of  the  servioe  under  the  aaaigmnent ' 

Wammkbam, 

B.  Andrewt,  ctmM. — ^This  was  a  private  and  not  a  public  dianty.  \ 
one,  at  the  time  the  indenture  was  executed,  had  derived  ben^  toi 
except  the  descendants  of  the  testator  or  his  wife.  The  oit^ioii  k,  la 
permanency,  but  whether  the  oliject  of  the  charity  be  for  the  benefit  of  tfaep^i 
lie  generally,  without  having  any  particular  individuals  in  contemplatioo  at  Ji 
time  it  is  founded  (y).  That  is  not  the  case  here. — [Lord  Dmrnumy  C  J-* 
Is  not  this  very  like  the  case  of  founder's  kin?] — ^The  same  obfectioosid 
alflo  apply  in  thai  case.  In  R$a  t.  SU,  MatikewM,  the  objects  of  the  da£j 
were  all  the  poor  children  educated  at  the  parish  charity  sdiool.  That  ch 
b  therefore  clearly  distinguishable  from  the  present.  At  all  events  ^ 
assignment  required  a  stamp.  The  6^  were  a  valuable  oonsideratioD,  p^ 
by  the  first  master  to  the  second:  it  cannot,  in  any  view  of  the  cas^  besb.' 
that  the  money  was  paid  out  of  the  charitable  fund. 

Lord  Dbuman,  C.  J.— It  was  the  old  master  and  not  the  trustees  d^ 
charity  who  paid  the  6/.  to  the  new  master.  The  statement  in  the  case  ^ 
the  money  was  paid  as  part  of  the  original  sum  paid  as  a  premium  oo  tk 
binding  of  the  a|^rentice  by  the  trustees,  must  be  construed  consbtentJj  wii 
thefkctsof  thecase.  It  must  be  taken  to  mean,  that  the  6/.  werecooskieid 
a  fair  proportion  of  the  original  premium,  and  not  that  it  was  a  spedficpi^ 
of  the  identical  money. 

LiTTiEDALB,  J. — ^The  object  of  the  will  was  to  give  to  the  trustees  tbe  ^ 
power  as  regarded  the  apprenticeship.  The  assignment  was  made  witbov- 
their  intervention.  Whatever  migfat  have  been  the  exemption,  as  regards  tk 
original  transaction,  it  is  clear  there  is  none  upon  the  subsequent  arrange 
ment,  with  which  the  charity  had  nothing  whatever  to  do.  The  order  vs^ 
therefore  le  quashed. 


WuxiAMS,  J.,  concurred. 


Order  qaasb^ 


(cf)  S  Manle  &  Selw.  S8S.  (/)  S  Ban.  &  Adol.  706. 

(e)  8  ran.  &  Cress.  247.  (V)  Nolan's  Poor  Laws,  467. 

Thomas  v.  Lambert. 

• 

An  aUegatioii  A  SSUMPSIT  for  work  and  labour.  Plea,  as  to  10/.  1 U.  6</.  payment^ 
th«*  TOk*?«s  **®"«  thereon ;  as  to  5/.  16*.  M.,  payment  into  court  m  satisfection  to 

to  becompletad  that  extent,  and  the  money  taken  out ;  and  as  to  the  residue,  mm  attftrnp^f^ 
tH^^Htm.  1*he»  va«  a  further  plea  as  to  13/.  16*.  6//.,  that  the  work  was  done  under  > 
UMwmSUA  ■P^'*^  contract,  that  if  it  was  not  completed  wiikm  fourteen  days  ^^ 
h^^^^S^  29th  Sepi,  1834,  the  plaintifT  was  not  to  be  paid  for  it ;  and  that  the  voH^ 
to  ^SSSraie  *^  "®*  ^  **^^  ^^^^  completed  within  fourteen  days  before  29th  Sef^-  ^P^ 
work  fourteen  this  plea  issue  was  joined  on  a  traverse  of  the  contract.  At  the  trial  bdoff 
dSd^'Z^  Lord  Denman,  C.  J.,  at  the  last  Middlesex  sittings,  it  appeared  tb»t  ^ 


Lanbiet. 
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action  was  brought  for  the  balance  of  an  account  for  work  done  at  a  house. 
The  plaintiff  proTed  that  he  had  done  work  to  the  value  of  13^  16«.  6d, ;  and 
the  defendant  jvoved  a  verbal  agreement  between  the  parties,  that  if  the 
work  was  not  done  a  fortnight  before  Miehaelnuu  day,  1884,  the  plaintiff 
was  not  to  be  paid.  The  work  was  not  completed  by  that  time,  and  ^ras 
unfinished  at  the  time  of  the  trial  The  learned  judge  directed  the  jury  that 
the  contract  proved,  «t2.  to  complete  the  work  a  fortnight  before  Michaelmas, 
was  not  sufficient  to  support  the  plea,  which  stated  the  contract  to  be  to 
complete  it  within  a  fortnight  before  Michaelmai. "  The  jury  accordingly 
found  a  verdict  for  the  plaintiff,  with  13/.  16#.  6d.  damages. 

Plaii  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. — ^Both 
expressions  have  precisely  the  same  meaning.  The  obvious  intention  of  the 
contract  is  that  the  work  was  to  be  completed  by  the  first  day  of  the  fort- 
night before  Michaelmas, 

Lord  Dbnman,  G.  J. — ^It  seems  to  me  that  the  defendant  has  brought  this 
difficulty  on  himself  by  the  unnecessary  introduction  of  the  word  "  within  " 
into  his  plea.  That  has  had  the  effect  of  making  the  contract  ambiguous. 
The  consequence  is,  that  the  contract  alleged  is  altogether  different  from 
what  it  really  was,  if  not  actually  the  opposite  of  what  was  intended  by  the 
parties. 

XiTTLEOALB,  J. — ^It  soems  to  me,  that  by  the  ordinary  rules  of  construc- 
tion in  the  Englieh  language,  the  holding  of  the  judge  at  the  trial  was 
perfectly  correct  On  the  words  as  they  stand  on  the  plea,  the  period 
described  is  that  which  is  comprised  within  a  fortnight  immediately  preceding 
Michaelmas,  The  contract  itself  may  mean  a  period  between  the  time  of 
making  the  contract,  and  a  fortnight  before  Michaelmas,  The  contract 
proved  was  one  thing,  the  contract  pleaded  was  another. 

Pattbson,  J.— As  the  contract  appears  on  the  face  of  the  plea,  I  can 
hardly  make  any  sense  of  it ;  but  as  I  am  obliged  to  put  some  meaning 
upon  it,  I  put  that  which  seems  to  me  the  most  natural  and  prq)er,  which 
is,  that  the  time  described  is  a  period  within  the  fortnight  before  Michaelmas, 
I  certainly  think  that  it  does  not  mean  before  the  fortnight  before  Michael' 
mae;  and  therefore  I  think  that  there  was  a  variance  between  the  plea  and 
the  evidence. 

CoLBRroos,  J. — ^The  only  difficulty  in  the  case  arises  from  our  knowledge 
of  what  was  the  fact.  If  we  look  at  the  allegation  of  the  contract  in  the 
plea  without  that  knowledge,  we  should  say  that  the  meaning  was  at  some 
period  during  the  fourteen  days  which  would  elapse  next  before  Miehaelmae; 
but,  from  the  facts  of  the  case,  we  know  that  the  period  intended  was  a 
period  before  the  fourteen  days  commenced.  On  the  face  of  the  plea,  the 
holding  of  the  judge  was  correct. 

Rule  refused. 
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WsBmA.  Dob  d.  Phillips  and  Wife  v.  Morris. 

IneiflciBMBtby  p^JECTMENT.    At  the  trial  before  Williams,  J.,  at  the  spring  assiss 
S«  d^nd^?'  Ptmbrokiy  it  appeared  that  the  title  of  the  lessor  of  the  pbbtif  «< 

Mt  up  a  wUi  of    in  right  of  Mary  Phillips,  the   wife,  as  daughter  and  heiress  of  Ha' 


vtoS^^k*-    Johns,  who  died  seised  in  1819.     This  title  was  admitted  by  the  de&D^k 

SSlrt   t?hii    ^^^  '"  ^^^^  ^  ^®^^'  '^'  *  ^**^  ^^  •'^*'*'*  ^^  ^'^'^  o{ April,  1819,  girki 
wife*who  alter-  property  to  his  widoWi  who  afterwards  became  the  defendant's  wife,Tx^'- 
JJJ^^^JjjJ^    up.  The  will  was  executed  by  Johns,  as  a  marksman,  in  the  presence  of  i:-^ 
One  of  tho         attesting  witnesses,  one  of  whom  was  called  as  a  witness.   He  stated  in  (Fi* 
MMMXtsdr      examination  that  he  had  prepared  the  will  produced;  and  that  about  li^ 
^*thah*dw^  night  after  doing  so,  he  had  prepared  another  will  for  the  testator:  thitt 
ESm^  abovo*    testatcn*  had  signed  the  latter  will,  and  given  it  to  him ;  and  that  upos^ 
tm^^^  death  of  the  testator  he  had  delivered  it  to  the  wife  of  the  defendant    Ii  ^^ 
pnmndaM-    proposed  to  ask  the  witness,  whether  ''  at  the  time  the  testator  signed '- 
wma^i^  paper,  he  made  any  declaration  as  to  its  being  his  last  will  andtestaas^ 
and  daltTvrad     and  whether  ''  he  and  any  other  persons  had  attested  the  paper  la  ^ 
to  l^,*Sd**    presence  of  the  testator.'*    The  learned  judge  refused  to  allow  these  q&-* 
'"'^^iSartT  **^*  ^  ^  P"*'  ^"  ^^®  ground  that  the  will,  if  produced,  would  speak  ^ 
ha  deliTmd  to    itself;  and  that  as  it  had  been  traced  into  the  hands  of  the  defendant's « 
wS^^Drtica  *"*  °^  notice  to  produce  it  had  been  given,  the  qaestkms  could  not  i 
to  prodttoa  tha    asked.    The  defendant  accordingly  had  a  verdict, 
aaoood  will  was 
nran:— fitU, 

»*t  the  witaeM       Chilton  moved  for  a  new  trial  on  the  ground  of  misdirection,  and  irap«f 
aikad  in  craia-    rejection  of  evidence.     The  objection  was  taken  too  soon.     The  lessor 
••^i^S^Stha  ^^  plaintiff  was  bound  to  shew  the  existence  of  the  second  will,  as «  ^- 
timo  tha  totta-    before  he  went  into  evidence  to  account  for  its  non-producticm.    Tbe  <p 
^«fhem!^    tions  objected  to,  had  reference  only  to  shewing  that  the  docuinene  wsn 
aaydadaration   point  of  fact  a  wiU:  they  did  not  in  any  manner  tend  to  ascertain  ts^ 
hL  ki?iHU  Md  contents  of  the  wiU.— [Lord  Dsnman,  C.  J.— How  could  you,  without  # 
^^^ShT     ^^^  ^  produce,  go  into  proof  of  it  at  all ^y^[Littledale,  J.— The  rufe ^^ 
and  any  otbar     law  is,  that  before  you  talk  of  a  written  instrument  in  any  way,  yon  ^^ 
SKt^U^MMr  P'^^^ce  it,  or  shew  that  all  means  have  been  taken  to  bring  the  docunrc^ 
in  the  preMnm    into  Court.] — ^That  rule  appears  to  apply  only  to  the  contents  of  ^'^ 
of  ibataitator."  Instruments;  and  not  to  such  evidence  as  may  be  necessary  in  order  to  *«  i 
the  fitct  of  their  existence  merely.    In  all  cases  the  existence  must  be  fro^  { 
in  the  first  instance,  even  where  there  is  no  notice  to  produce.    If  ii^^ 
been  a  second  will,  but  it  had  been  destroyed  by  the  defendant,  then,  oo 
authority  of  Harwood  v.  Goodrighi  (a),  there  would  have  been  a  reTOcaU- 
of  the  first  will,  which  would  have  let  in  the  title  of  the  heir  at  law;  e^-^ 
though  the  terms  of  the  second  will  could  not  be  shewn.    It  ought  to  w^ 
been  put  to  the  jury,  whether  the  second  will  related  to  the  same  prop- 
as  the  first. 

Lord  Denman,  C.  J. — The  application,  as  at  present  framed,  mus^  ^ 
refused.  A  notice  to  produce  was  in  this  case  necessary ;  fof  ^'^  ^ 
written  instrument  which  is  not  produced  can  be  talked  of,  it  must  he  »»^ 

(a)  Cowp.  8T. 
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that  proper  means  have  been  used  to  bring  it  before  the  Court.    The  Court  Sm^*  Bmidu 

cannot  presume  the  will  to  have  been  lost  or  destroyed,  so  as  to  dispense  dobT 

with  a  notice  to  produce.     It  may  now,  in  fact,  be  in  the  hands  of  the  Phillips 

defendant.    It  would  be  better  to  move  again  cs  an  affidavit,  en  the  ground  mobris. 
of  surprise  (6). 

LiTTUBDALB,  J. — ^Whenever  an  instrument  is  traced  into  the  hands  of  the 
defendant,  a  notice  to  produce  is  essential,  before  any  evidence  can  be  given 
of  it.  That  is  the  case  here :  for  the  will  was  traced  into  the  hands  of  the 
defendant's  wife ;  and  a  notice  to  produce  was  necessary  before  the  docu- 
ment could  be  spoken  of  as  a  will ;  unless  indeed  there  had  been  evidence  to 
shew  that  it  was  lost  or  destroyed  before  it  came  into  the  hands  of  the  de- 
fendant There  was  no  such  evidence  here;  and  the  conclusion  of  loss 
and  destruction  was  merely  matter  of  inference. 

PATTBSQfir,  J.-— It  was  absolutely  necessary  to  shew  the  contents  of  the 
second  will,  in  order  to  shew  that  it  was  a  revocation  of  the  first :  or  at  least, 
it  must  have  been  shewn  that  it  related  to  the  same  property.  It  follows  that 
by  the  ordinary  rules  of  evidence,  a  notice  to  produce  was  essential  before  any 
evidence  respecting  the  will,  as  such,  could  be  given.  If  the  will  had  not 
been  traced  to  the  hands  of  the  defendant,  there  might  have  been  a  diflerence. 
Here  that  was  the  case;  and  the  evidence  was  stopped  just  at  the  point 
where  that  fact  was  ascertained.  It  appears  to  me  that  it  was  stopped  at 
the  right  pmnt. 

CoLBRiDOB,  J.-— A  notice  to  produce  is  a  necessary  preliminary  in  all 
cases  where  an  instrument  has  been  traced  into  the  hands  of  the  opposite 
party.  The  rule  is  founded  on  reason ;  and  its  observance  is  essential  to 
the  safe  administration  of  justice. 

Ruled  refused. 

(6)  A  modoD  wai  afterwards  aocordiiigly  made  on  that  ground,  and  the  Coart  granted  a 
nle  niii, 

Dewar  v.  Purday. 

^ASE  for  infringing  the  copyright  in  the  music  of  a  song  called  "  The  old  1*  A  plaintiff 
English  Gentleman."    At  the  trial  before  Lord  Denman,  C.  J.,  at  the  ^^t^ huxhj' 
Middlesex  sittings  after  Trinity  Term,  1834,  a  nonsuit  was  applied  for  at  lu*^n  <»n- 
the  close  of  the  plaintiflf's  case,  on  the  ground  that  he  had  omitted  to  prove     2.  Whn9  at  a 
a  material  feet     The  Lord  Chief  Justice,   although  his  impression  was  ^^J^^J^ 
that  the  plaintiff  should  be  nonsuited,  refused  to  stop  the  case,  but  gave  the  to  enter  a  noo. 
defendant  leave  to  move  to  enter  a  nonsuit    The  case  went  to  the  jury  on  ^ij  Reeded 
contradictory  evidence;  and  they  retired.    On  the  next  morning,  after  fifteen  *^^J™7 
or  sixteen  hours*  deliberation,  the  jury  stated  to  his  lordship,  on  his  coming  sidmtion^ 
into  court,  that  they  could  not  agree  in  their  verdict    His  lordship,  thinking  JgJJ^J^IJj^^ 
there  were  but  two  courses  open  to  him,  in  the  absence  of  the  parties,  either  sSd,  that  the 

judge  oonld 
not  in  the  abaence  of  the  plaintiff  and  his  comiBel  direct  a  Dontnif . 
3.  Where  a  jury  cannot  afree  in  their  verdict,  they  may  be  discharged,  if  circnmatancM 
render  it  improper  that  they  dunUd  continue  to  deliberate;  nut  the  judge  cannot  noneuit  the 
plaintiff  witMot  hie  I 


PCJBOAT. 
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Kb^$  BmcI.    to  dificharge  the  puj,  or  to  act  upon  his  first  inpiession,  snd  nonsuh  t 
j^^^^       pkinti^  adopted  the  ktter  course  as  the  less  evil  of  tlie  two ;  and  u 
0.  suited  the  plaintiff  in  the  absence  of  his  counsel.    A  rule  fsan  having  be 

obtained  in  last  Mieharimat  Term  for  setting  aside  that  noBsuit,  and  £x 
new  trial. 

Sir  W,  FolUii  and  Crompton  now  shewed  cause.— -If  oo  referenee  to  I 
notes  of  the  Lord  Chief  Justice  it  appears  that  the  plaintiff  osxgfat  to  hs 
been  nonsuited,  the  nonsuit  is  right ;  and  this  rule  cannot  be  made  i^ 
solute. — [Lord  Denman,  C.  J.— Can  what  was  done  on  the  second  dij  :^ 
supported!  Was  not  the  proper  course  either  to  discharge  tlie  jury,  ortt 
keep  them  until  they  agreed  t  The  only  question,  I  think,  is  whether  ta 
parties  are  not  now  in  the  same  situation  as  if  a  motion  had  been  mtdeH 
the  defendant  to  enter  a  nonsuit,  pursuant  to  the  leave  originaDy  grreaJH 
If  the  verdict  had  been  for  the  plaintiff,  the  defendant  would  have  hm 
entitled  under  the  leave  reserved,  to  have  moved  to  enter  a  nonsuit  He  ^i 
not  now  to  be  in  a  worse  situation  where  there  is  no  venUct,  than  he  vn^ 
have  been  if  there  had  been  a  verdict  against  him.  The  point  reserved  isb: 
be  taken  to  have  been  by  consent  of  both  parties :  the  plaintilC  tbenim 
having  once  consented  not  to  appear,  could  not  therefixe  afterwards  vpfesi. 
The  course  which  has  been  adopted  is  the  most  conveniettt 

The  Attomey-General,  in  support  of  the  rule.— The  plaintiff  oooM  ndit 
nonsuited.  He  is  not  supposed  to  be  in  court  when  the  jury  are  ddiV 
rating :  he  \b  only  bound  to  appear  when  the  jury  are  about  to  gire  i^ 
verdict  (a).  If  no  leave  had  been  reserved,  it  is  clear  the  plaintiff  ooukl  not 
have  been  nonsuited.  Does  it  then  make  any  difference  that  at  an  evij 
stage  of  the  cause,  leave  to  enter  a  nonsuit  had  been  reserved  ?  This  pov» 
is  by  consent.  The  plaintiff  may  reAise  to  consent  He  may  sppev  o^ 
tender  a  bill  of  exceptions.  If  so,  there  could  in  this  case  be  no  noosmi 
The  plaintiff  consented  to  the  point  being  reserved,  on  conditioa  of  tk 
trial  proceeding,  and  the  jury  finding  a  verdict.  That  sort  of  consent  gi^ 
no  power  to  nonsuit  at  any  subsequent  period.  The  parties  are  not  in  t^ 
same  situation  as  if  the  plain  tiff  had  succeeded  in  obtaining  a  verdtct  Tluit 
is  no  reciprocity.    All  that  the  plaintiff  can  now  do  is  to  have  a  new  triaL 

Lord  Dkioian,  C.  J.— The  Attorney-General  has  satisfied  me  that  this  role 
must  be  absolute  generally.  I  was  at  first  of  opinion  that  the  plaiotilT  v^  ^ 
no  worse  situation  than  he  would  have  been  in,  if  the  verdict  had  been  in  ^^ 
fitvour;  but  it  is  clear  that  wh^  the  plaintiff  was  called,  he  mj^t  ^^ 
appeared,  and  have  msisted  on  the  case  going  to  the  juiy :  or  he  naigbt  b*^ 
done  as  he  did,  he  might  consent  not  to  appear,  and  so  submit  to  a  dod^ 
on  the  understanding  that  the  question  of  the  propriety  of  that  noosint  vts 
afterwards  to  be  discussed  in  the  court  above.  What  took  pkce  00  (^ 
occasion  on  the  first  day  was  the  ordinary  mode  by  which  a  plaintiff  Bgr^ 
to  be  bound  by  the  opinion  of  the  court  on  the  evidence  before  ^  J^. 
He  may  say, ''  the  consent  I  give  is  on  the  understanding  that  the  esse  sip 
be  suffered  to  proceed  to  a  conclusion.    If  the  case  proceeds,  I  ^^^  ^ 

(a)  Tidd's  Forms,  870. 


EASTER  TERM,  1835.  S29 

objection  to  submit  to  a  nobsUit,  if  aftermurds  the  Court  above  sliall  decide    JBaffs  Bench, 
iiml  the  objection  taken  was  sufficient."  He  has  a  right  to  take  the  chance  of        ^-^^^ 
ihe  opinion  of  the  jury ;  and  what  took  place  on  the  rooming  of  the  second 
daydqsiTed  him  of  that  chance.    Hemaysay,  <<  if  I  undertake  not  to  appear 
now,  f  shall  be  at  liberty  to  have  the  questicm  further  discussed  aflerwards.'' 
1  think  that  this  case  must  undergo  fiirther  investigatbn* 

LrrTUJ>AXB,  J. — The  plabtiff 's  consent  was  given  upoa  the  ground  that 
the  jury  would  give  their  verdict  one  way  or  the  other.  They  afterwards 
nad  that  they  did  not  agree  amaag  themselves,  and  I  think  that  the  learned 
Judge  was  mistaken  in  then  enforcing  a  nonsuit 

PiTTKSOif,  J.— 'I  think  that  the  view  of  the  case  now  taken  by  my  lord,  is 
the  correct  one.  If  the  plaintiff  by  any  circumstance,  such  as  occurred  in 
thb  case,  lose  the  right  of  appearing,  he  is  entitled  afterwards  to  apply  to 
the  Court  to  set  aside  the  nonsuit  If  the  jury  had  been  discharged,  the 
t  oonsequence  would  have  followed. 


CcASEiDGB,  J. — Mj  difficulty  in  this  case  was,  whether  what  passed  on  the 
first  day  was  by  consent  of  the  plaintiff  I  now  think  he  did  consent,  but  that 
his  consent  was  conditbnaL  What  passed  on  the  second  day  does  not  affect 
his  right  in  that  respect.  When  that  consent  is  not  given,  or  if  conditional, 
and  the  condition  is  not  fulfilled,  the  plaintiff  stands  upon  his  common  law 
right,  which  is  to  have  the  opinion  of  the  jury  on  the  fact,  after  they  have 
received  the  directions  of  the  Judge  upon  any  point  of  law  which  may  arise  on 
the  case.  In  this  case  he  waived  these  rights  by  a  conditional  consent,  the 
cooditi<»i  of  which  was  not  complied  with.  Under  these  circumstances  I 
think  be  is  entitled  to  be  put  in  the  same  situaticn  as  if  that  consent  had  not 
been  given. 

Rule  absolute. 


Braithwaitb  v»  Coleman. 

A  SSUMPSIT.  The  three  first  counts  of  the  declaration  were  on  a  guarantee  in  an  action  on 

of  a  loan  of  100/.  to   W.J.Dunkley,  dated  24  October,  1833.    The  »J>i«of«: 
fcurth  count  was  on  a  bill  of  exchange  for  287/.,  dated  22  July,  1833,  drawn  donee  aminst 
on  /.  fF.  Young  by  the  defendant,  payable  to  his  own  order,  at  four  months  eiTSPS**"'^ 
after  date,  and  by  him  indorsed  to  the  plaintiff.  There  were  also  the  common  notice  of  dis- 
counts for  money,  interest,  and  on  an  account  stated.     Pleas x — general  stitementmado 
issue  and  set-off,  and  issues  thereon.    At  the  trial  before  Lord  Lyndhursi,  ^yth«  defend- 
C.  B.,  at  the  Hertford  spring  assizes,  1834,  it  appeared  that  a  letter  contain-  sation  with  a 
i^g  notice  of  the  dishonour  of  the  bill  had  been  sent  by  the  plaintiff  to  the  JJlJ-Jrhhe said 
defendant,  on  25  Nov,  1833 ;  but  as  it  was  put  into  the  post-office  by  the  "I  Have  tetml 
plaintiff  himself,  no  evidence  of  its  having  been  sent  could  be  given.     A  notice  SAe^a^SonT 
toproduce  hadhowever  been  given,  but  the  letter  was  not  produced,  although  inthefirttniace, 
the  defendant  did  at  the  trial  produce  an  earlier  letter  relative  to  this  bill,  taining  no^' 
dated  8  Nov.  1833.    In  order  therefore  to  prove  that  due  notice  had  been  ^,J^^°ent  to 

me  in  time.'*  This  statement  was  left  to  the  jury  as  evidence  of  due  notice  of  dishonour  - — 
Held,  by  LUtUdale,  J.,  Paiteson,  J.,  and  Coleridge,  J.  (Lord  Dernnan,  C.  J.  diueniienU),  that  the 
jary  were  not  warranted  in  presuming  that  due  notice  had  been  giren. 

VOL,  r.  R 
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Ki^i  Benth,    giVen  to  the  defendant,  he  called  a  witness  who  had  a  ooDyersatkm  with  the 

Braithwaitb  de^^ndant  upon  the  subject  of  the  action.    He  stated  that  the  defendant  iiid 

ff.  to  him,  "  I  have  several  good  defences  to  the  action ;  in  the  first  place,  the 

oLEif  AN.     Iqi^j,  ^^  ,,Q(  g^Q^  to  me  in  time."  It  was  objected  that  this  was  no  evidesce 

of  notice,  because  if  it  proved  any  thing,  it  proved  thatTiotioe  had  not  been 

given  in  due  time.  •  The  learned  judge  directed  the  jury,  that  there  was  a 

clear  admission  by  the  defendant  that  he  had  in  fact  received  a  letter  or 

written  notice  at  some  time;  and  that  as  notice  to  produce  had  been  given 

and  was  not  complied  with,  nor  any  account  given  for  the  nonproducUos,  they 

would  be  justified  in  concluding  that  the  notice  was  in  time.    The  jnry 

found  a  verdict  for  the  plaintifl^  with  100^  damages.    Piati,  in  EaHw  Tern 

last,  obtained,  on  the  ground  of  misdirection,  a  rule  to  shew  cause  n^j  the 

verdict  should  not  be  set  aside  and  a  nonsuit  entered,  or  a  new  tnsl  had. 

Channett,  with  whom  was  The^iger^  now  shewed  cause.— There  ns 
evidence  enough  to  go  to  the  jury ;  and  the  jury  were  justified  in  diaving 
the  conclusion  they  did.  There  was  a  clear  admission  by  the  defendant  that 
he  had  received  a  notice  of  some  sort ;  and  he  put  the  objection  entirely  od 
the  point  of  time.  The  whole  of  what  he  said  was  for  the  consideratioD  of 
the  jury ;  and  they  were  at  liberty  to  believe  what  they  thought  proper  of  it. 
In  Booth  V.  Jacobs  (a),  a  letter  written  by  the  drawer  of  a  bill  to  the  holder 
six  days  aller  the  drawer  should  have  received  notice  of  dishonour,  ajni 
containing  ambiguous  expressions  respecting  the  nonpayment  of  the  bill,  «a> 
held  to  be  properly  left  to  the  jury,  as  evidence  from  which  they  might  or 
might  not  infer  that  notice  had  been  given  on  the  proper  day. 

'  Piatt  and  WaiHnger,  in  support  of  the  rule. — ^It  is  of  the  essence  of  the 
notice  that  it  should  be  given  in  time.  The  whole  evidence  rested  od  the 
conversation ;  and  if  the  admission  is  taken  at  all,  it  must  be  taken  with  all 
its  qiuilifications,  RandU  v.  Blackbume  (6),  There  is  a  direct  denial  od  tbe 
part  of  the  defendant  that  the  notice  was  in  time ;  and  if  so,  there  was  no 
evidence  whatever  to  go  to  the  jury.  What  the  defendant  said  was  ooe 
entire  sentence,  and  the  import  of  the  whole  was  that  the  notice  was  too  late. 
— [Co/ertV/^tf,  J. — The  whole  must  be  taken;  but  the  jury  are  not  bound  lo 
believe  all  that  a  party  says.] — At  all  events  there  was  no  evidence  of  the 
notice  being  in  time,which  the  plaintiff  is  bound  to  prove  affirmatively.  Suppose 
(the  27th  being  the  proper  day)  the  defendant  had  said  he  did  not  reoeite 
notice  till  the  28th,  it  never  could  be  left  to  the  jury  as  evidence  that  be 
did  receive  it  on  the  27th.  The  only  consequence  of  the  defendant  not  pro- 
ducing the  letter  is,  that  the  plaintiff  might  give  secondary  evidence ;  and  tbe 
evidence  here  given  is  that  the  notice  was  out  of  time.  In  Lawsm  ^ 
Sherwood  (c)  it  was  held,  that  the  nonproduction  by  the  defendant  of  the 
letter  containing  a  notice,  affords  no  presumption  in  the  plaintiff's  fefour. 
That  case  goes  further  than  it  is  here  necessary  to  contend  for;  for  the 
witness  there  said  he  was  not  sure  whether  the  notice  was  sent  on  tbe  rig^^ 
day,  or  the  day  after,  and  Lord  EUenborough  refused  to  leave  it  to  the 
jury. 

(a)  S  Nev.  &  Man.  351.  (e)  1  Stark.  814. 

(6)  5  TanDt.  245. 
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Lord  DtNMAN,  C.  J.-— rnuBt  confess  thftt  I  tiilnk  the  evidence  was  |m>-  JSiy't  Bmk^ 
perly  left  to  the  jury>  who  were  at  liberty  to  draw  the  coDdnsion  which  tfaogr  B&AirvwAin 
came  to.  They  may  reject^  and  indeed  must  reject,  that  which  they  do  ^  ^J^-^ 
not  beliere.  The  defendant  admits  he  received  the  letter,  and  as  he  does  not 
produce  it,  it  might  be  fairly  inferred  by  the  jury  that  it  wms  in  time.  In 
LenesoH  v.  Sherwood,  the  doubt  arose  on  the  testimony  of  the  plaintifTa 
witness ;  here  it  arises  on  the  defendant's  admissioo,  and  he  could  have  put 
an  end  to  the  doubt  himself  by  producing  the  letter. 

LtTTLBDAtB,  J.«— In  my  opinion,  theie  was  no  evidence  to  go  to  the  jury ; 
what  evidence  there  was,  shewed  the  notice  was  too  late;  and  there  was  none 
to  shew  a  notice  in  time.  I  think  therefore  the  jury  were  not  warranted  in 
saying  that  the  notice  had  been  sent  in  time. 

PATrBSON,  J.— I  am  of  that  opinion.  The  letter  might  have  been  dated  on 
the  proper  day,  but  sent  by  private  hand,  or  in  some  mode  so  that  it  did  not 
arrive  till  many  days  after ;  was  the  defendant  therefore  bound  to  produce  a 
letter  which  on  the  face  of  it  would  destroy  his  own  case,  and  which  he  might 
not  have  evidence  to  explain!  I  think  not ;  and  that  it  is  not  to  be  presumed 
against  him,  fiom  the  mere  nonproduction  of  the  letter,  that  the  notice  was 
sent  m  time. 

CoLSRiDOS,  J. — ^The  difficulty  here  is,  that  the  juiy  were  called  on  not 
merely  to  disbelieve,  but  to  assume  a  particular  fact  A  specific  fact  may  be 
disbelieved ;  but  are  the  jury  to  go  a  step  further,  and  to  believe,  on  mere 
afinnance,  something  capable  of  practical  proof 

Rule  absolute  for  a  new  trial;  but  by  consent  a  «/#!  was  afterwards 
entered. 


Dob  d  Herbbrt  Hbrbbbt  v.  Lbwis  and  Thomas. 

P>  JECTMENT  for  lands  in  the  coimty  of  Urasoii.    At  the  trial,  before  Ad«?iw  to  a 
Gumey,  B.  at  the  the  Brmson  Spring  Asaiass,  1834,  it  appeared  that  y^^^^ 
Henry  Herbtrt  was  seized  in  fee  of  the  lands  in  question,  and  made  bis  will  li^  for  «rcr, 
on  the  14th  OeMer,  1818.    By  that  will  he  devised  the  lands  in  question,  ^^^i^^ 
in  the  following  terms  >^*  I  give  and  bequeath  to  niy  dear  wife  Margaret^  bi»7  ^joy  ^^ 
her  heirs  and  assigns,  fbr  ever,  the  house  in  which  we  now  live,  and  all  the  herUfolTmf  bj 
furniture  therein,  and  all  other  the  property  of  which  I  soay  die  possessed,  ^hrsanle^ 
vrith  the  intention  that  she  may  enjoy  the  same  during  her  life,  and  by  her  tbe  thiniu  pro- 
will  dispose  of  the  same  as  she  thinks  proper."    Under  this  will,  it  was  S^^f  J^^ 
contended,  on  the  part  of  the  defendant,  that  the  wife  of  the  testator  took  an 
estate  in  fee.    On  the  partof  the  lessor  of  the  plaintiff,  it  was  contended  that 
she  took  oidy  an  estate  fer  life,  with  a  testamentary  power  of  appointment 
over  in  fee.  Mrs.  JBerberi,  in  execution  of  this  power  of  appointment,  made  her 
will,  by  which  she  gave  the  premises  in  question  to  Herbert  Herbert,  her  son, 
the  lessor  of  the  plaintiff;  but  afterwards  by  deeds  of  lease  and  release,  conveyed 
the  property  to  the  defeiklaot,  Thomae,  in  fee.    A  verdict  was  found  for  the 
plaintifl)  with  liberty  for  the  defendant  to  move  tp  set  it  aside,  if  the  Court 
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KingU  Benek,    should  be  of  Opinion  tliat  the  wiU  passed  «n  estate  in  tee,     A  rule  urn 

D^Td^.      having  been  obtained, 

Herbert 

Lewis.  *^'  Wiiton  and  Cooper  now  shewed  caase.*— There  are  two  questions  here  :— 

First,  whether  the  wife  of  the  testator  took  an  estate  in  fee,  or  only  an  estate 
for  life,  with  a  testamentary  power  of  appointment  over  the  fee,  to  take  eflect 
after  her  death ;  and  secondly,  if  she  took  only  a  life  estate,  then,  whether 
the  creation,  by  deed,  of  an  interest  afler  the  date  of  her  will,  operated  as  a 
revocation  of  that  will  The  words  of  this  will  only  gave  the  wife  a  life 
estate,  with  a  power  of  testamentary  appointment  The  will  thrcughout  is 
penned  in  such  a  manner,  as  to  shew  that,  when  the  testator  meant  to  create 
a  particular  estate,  he  knew  well  how  to  eflectuate  that  intention.  Notwith- 
standing the  words  "  I  give  and  devise  to  Margaret,  my  wife,  her  heirs  and 
,  assigns  for  ever,''  the  concluding  words  of  that  part  of  the  will  shew  that 

the  testator  merely  meant  to  give  her  an  estate  for  life.  In  an  anonymous 
case,  in  Leonard  (a),  where  A,,  seised  of  lands  in  fee,  devised  them  *'  to  his 
wife  for  life,  and  after  her  decease,  she  to  give  the  same  to  whom  she 
would,"  it  was  held,  that  the  wife  had  but  an  estate  for  life.  Though  some 
doubt  is  thrown  on  the  authority  of  that  case,  in  Goodiiile  v.  Otway  {b\ 
yet,  it  is  referred  to  as  authority  by  Sir  Edward  Sugden,  in  his  Treatiu  oa 
Power e  (c).  Jenner  and  Hardi^e  caee  (d  ),  said  to  have  been  decided  after  it,  is 
relied  on  by  the  other  side ;  but  that  case  seems  to  be  founded  on  the  decisioo 
in  the  Year  Book,  15  Hen,  7,  pi.  7, 12,  in  which  it  was  held,  that  where  a  man 
devised  lands  to  A.  in  perpeiuum,  during  his  life,  he  had  but  an  estate  for 
life,  for  the  words  "  during  his  life,"  abridged  the  interest  given  before.  K 
the  words  "  in  perpetuum  "  were  thus  abridged,  there  can  be  no  reason  i^j 
the  words  '*  heirs  and  assigns,"  which  mean  the  same  thing,  in  the  present 
case,  should  not  be  equally  abridged.  In  FiUherherfe  Abridgment  (e),  it 
is  stated  that  a  certain  citizen  of  London  devised  certain  tenements  to  his 
son,  and  three  others,  using  words  of  devise  in  fee,  but  afterwards  declared 
that  one  of  the  three  should  have  the  proBts  during  his  life ;  and  these  latter 
words  were  held  to  qualify  the  devise  in  fee,  so  that  this  person  todc  no  more 
than  a  life  estate.  In  Popham(f\  a  distinction  was  taken  in  argument, 
between  a  simple  devise  in  fee,  and  a  devise  in  fee  followed  by  worcU»  de- 
claring a  use  for  life;  and  it  was  said  that  the  latter  qualified  the  fomoer,  and 
the  Court  assented  to  the  argument.  That  case  is  quoted  as  authority  in 
Powell  on  Devieee,  The  testator  here  has  manifested  his  intention  that 
the  wife  should  merely  have  an  estate  for  life ;  and  the  power  which  he  gives 
her  to  dispose  of  the  same  by  will,  is  not  inconsistent  wi^  that  intention,  for 
he  might  intend  to  restrain  her  power  of  alienation  to  alienation  by  will 
alone,  trusting,  ^y  that  means  to  keep  her  from  an  improper  exercise  of  the 
power  in  any  other  way.  There  is  nothing,  therefore,  inconsistent  in  the 
use  of  the  words  ''  heirs  and  assigns,"  for  by  will  she  was  to  have  the 
power  of  disposing  of  the  estate  as  she  might  think  fit  In  Tomlinion 
V.  Dighton{g),  yrhxeh  recognises  the  case  in  3  Leonard,  the  devise,  which 
was  to  the  testator's  wife  for  life,  and  then  to  be  at  her  disposal,  provided  it 

(a)  8  Leoo.  71,  pL  lOa  (•)  Tit  "  Devise."*  2«. 

.     ib)  2  WUf.  6.  (/)  Earl  of  Bedford  v.  Ru$Mell,  page  i 

ic)  Page  103.  (g)  1  Ffeere  WtUiams,  149. 
id)  I  Leon.  388. 
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were  to  aoy  of  hit  chiidi:en,  was  held  to  give  only  an  estate  for  life,  with  a  Kki^m  BmtA, 
power  to  dispose  of  the  fee  ;  and  the  doTisee  having  disposed  of  the  fee  by 
deeds  of  lease  and  release,  the  appointment  was  held  good.  The  case  of  Doe 
d.  Thorletf  v.  Thorley  {h\  is  still  stronger.  There,  a  man  devised  all  his 
freehold  estate  to  his  wife  during  her  natural  life,  '<  and  also  at  her  disposal 
afterwards,  to  leave  it  to  whom  she  pleases.^'  It  was  held  that  this  only 
gave  her  a  power  to  leave  by  will;  and  therefor^  that  a  disposition  of  it  by 
feoffment,  in  her  life-time,  was  void.  The  nde  there  laid  down,  is  exactly 
applicable  to  the  present  case.  The  appointment  herQ  by  lease  and  release 
during  the  life-time  of  the  wife,  is  bad ;  for  the  power  to  appoint  in  that 
manner  was  never  intended  to  be  given  to  her.  Th^:e  had  been  a  good  pre- 
vious testamentary  appointment  by  will,  and  the  lease  and  release  did  noi 
operate  as  a  revocation  of  the  will.  Matthew*  v.  Fenablee  (t)  is  an  authority 
for  this.  The  same  principle  was  afterwards  adopted  in  Etlbeek  v.  Wood  (J), 
The  Court  must  give  effect  here  to  all  the  words  of  the  will,  if  they  are  not 
inccmsistent  or  contradictory.  The  words  ''  shall  enjoy  the  same  for  her  life^ 
are  too  strong  to  be  got  over. — [Lord  Denmem,  G.  J. — But  they  are  not 
inconsistent  with  her  having  the  fee  to  dispose  of] — ^No,  she  may  have  the 
fee  to  dispose  of  by  her  will,  but  the  Co>urt  will  remark,  that  she  may  dispose 
of  the  land,  not  "  at  her  will,"  as  was  the  case  in  GoodtitU  v.  Otway^  relied 
on  by  the  other  side,  but  "by  her  will,"  as  she  thinks  proper.  There  is 
another  rule  of  law»  that  an  heir  cannot  be  disinherited,  except  the  intention 
to  disinherit  him  is  plain  and  manifest :  and  unless  it  is  so,  the  construction 
which  the  Court  will  put  upon  a  will  roust  be  favourable  to  the  heir.  In  this 
case  there  are  children ;  the  ejectment  is  brought  by  one  of  these,  and  there 
can  be  no  doubt  that  though  the  testator  desired  his  wife  to  have  the  property 
for  her  life,  he  meant  that  after  her  death  it  should  go  to  his  children.  In 
the  present  case,  therefore,  the  wife  had  merely  an  estate  for  life,  with  « 
testamentary  power  of  appointment ;  that  power  was  executed  by  her  will, 
and  the  appointment  thus  made  was  not  revoked  by  the  deeds  of  leasQ 
and  release. 

/.  Evane  and  E.  V,  Williame,  contrA^ 

Lord  Denhan,  C.  J. — ^You  cannot  succeed  on  the  first  point,  for  we  all 
think  it  clear  that  the  wife  took  an  estate  in  fee.  We  must  reject  the  words^ 
uf  limitation.  The  words  "  heirs  and  assigns"  are  most  important,  and 
appear  to  have  been  used  ibr  the  very  purpose  of  eflecting  that  which  we 
think  they  have  effected,  and  which  is  not  inconsistent  with  the  rest  of  the 
will.  Though  some  of  the  expressions  appear  to  limit  the  estate  to  an  estate 
for  life,  yet  the  power  could  not  be  exercised  during  life,  and  the  widow 
could*not  dispose  of  the  estate  by  will  without  having  the  fee.  The  only 
doubt  we  had  was  upon  the  case  in  3  Leonard  j  but,  upon  more  attentively 
considering  it,  we  think  that  case  is  not  an  authority  in  favour  of  the  plain- 
i'lSf  but  rather  in  favour  of  the  defendant.  In  that  case,  "  A.,  seised  of  lands 
in  fee,  devised  them  to  his  wife  for  life,  and  after  her  decease  she  to  give  the 
same  to  whom  she  would,  had  issue  two  daughters,  and  died.  The  wife 
granted  the  reversion  to  a  stranger,   and  committed  waste;  and  the  twa 

(h)  10  East.  4Sa.  O)  1  Ruu-  ^1. 

(t)  2  Bing.  136. 
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Xu^B«9§L  dauglitenbtooght  an  action  of  waste.  It  Vas  holden  by  the  justioee,  that  by 
that  devise  the  wife  had  but  an  estate  for  life^  but  she  had  gained  authority 
to  give  the  reversion  bj  the  will  to  whom  she  pleased,  and  such  grantee 
should  be  in  by  A,  and  his  will ;  for  A.  had  given  expressly  to  his  wife  for 
life,  and  therefore  by  implication  she  should  not  have  any  further  estate; 
but  if  an  express  estate  had  not  been  appointed  to  the  wife  by  the  other 
words,  an  estate  in  fee  simple  had  passed."  In  the  preset  case^  if  the 
devise  had  even  stood  without  the  words  "heirs  and  assigns,"  it  would  have 
been  an  estate  in  fee. 

LiTTLBDALB,  J.— I  am  entirely  of  the  same  opinion.  The  subsequent  limi- 
tation in  this  case  is  not  sufficient  to  destroy  the  fee ;  it  does  not  abridge  the 
powers  which  were  before  given  to  the  widow.  If  it  had  been  a  limitatioo 
over  to  another  person,  as  in  Chyeke*9  case  (k),  it  might  have  been  otherwise. 
There  it  was  held,  that  a  devise  of  "  the  fee  simple  of  my  estate  to  B,,  and 
afler  her  decease  to  C,  her  son  (who  was  her  heir),  gave  but  a  present  estate 
lor  life  to  jB.,  remainder  to  C.  for  life,  with  remabder  to  /?.  in  fee."  There 
might  have  been  some  doubt  whether  it  would  not  then  be  an  estate  for  life, 
but  there  is  nothing  of  the  kind  here.  The  estate  to  the  wife  was  clearly  a  fee. 

Pattbson,  J.^  am  entirely  of  the  same  opinion.  The  cases  cited  only 
go  to  the  extent  of  shewing  that  where  there  is  an  express  estate  ibr  life,  the 
mere  power  of  devising  it  will  not  increase  that  estate  to  an  estate  in  fee.  If 
it  had  been  here  an  estate  for  life,  with  a  mere  power  of  devising,  the  case  in 
Leonard  would  be  an  authority ;  but  here  the  words  are  "  heirs  and  assigns 
ibr  ever."  We  must  see  where  are  the  words  which  cut  down  the  estate  thus 
given.  In  Barker  r.  Barker  {I),  the  estate  was  to  A.,  and  her  heirs ;  but  if 
she  died,  leaving  issue,  then  to  such  issue  and  their  heirs.  A.  died,  leaving 
issue ;  and  it  was  held  that  her  husband  was  not  tenant  by  the  curtesy, 
because  upon  the  wife^s  death  there  was  an  immediate  devise  over.  Here 
there  are  no  express  words  shewing  that  the  estate  is  to  be  cut  down,  nor 
even  any  intention  expressed  to  that  eflect  by  the  testator.  All  that  the 
testator  could  do  to  secure  the  fee  he  has  done. 

CoLERiDOB,  J. — ^I  am  of  the  same  opinion.  The  Court,  in  construing  the 
will  ought,  if  possible,  to  effectuate  the  intention  of  the  testator;  and  to  give 
force  and  effect  to  all  the  words  of  the  will.  The  words  used  here  would,  in 
the  first  instance,  give  an  estate  in  fee,  and  therefore  it  must  be  taken  that 
the  testator  intended  to  give  such  an  estate.  You  may  shew  afterwards,  if 
you  can  do  so,  that  this  was  not  his  intention ;  but  what  are  the  words  from 
which  that  is  to  be  collected  here,  "  with  the  intention  that  she  may  enjoy 
the  same  during  her  life,  and  by  her  will  dispose  of  t^e  estate  as  sh^  nuy 
think  proper."  It  is  clear  that  if  you  cut  down  the  estate  first  given,  you 
must  introduce  something  different  from  what  was  there  before.  Let  us  see 
whether  these  words  admit  of  a  meaning  clearly  inconsistent  with  the  first, 
the  fbll  enjoyment  of  the  estate  during  her  life,  and  ihe  power  to  do  what 
she  pleased  with  it  at  her  death.  I  think  they  do  not ;  and  I  am  therefore  of 
opinion  that  this  rule  must  be  made  absolute. 

Rule  absdnte. 
I    (Jb)  Dyer,  S57,  a.  (/)  S  Sim.  849. 


EASTER  TERM,  1835.  285 

Doe  d.  Bartley  v.  Gray.  Kif^$B^ek. 

Same  v.  Same* 

P^JECTMENTS  tried  before  Qumey,  R,  at  Lanea9t0r,  in  the  spring  assizes  1.  A  mortgags 

of  1834.    At  the  trial,  it  was  proved  that  Franeit  Carter,  who  was  poa.-  %S^^^   . 

sessed  of  the  premises  for  which  the  ejectments  were  brought,  mortgaged  ue  puntng  of 

them,  in  October,  1821,  to  Wiliiam  Rowlande,  for  a  term  of  1000  years,  to  c.  in,  toieciiw 

secure  the  repayment  erf  a  sum  of  150/L  and  interest    In  Jan.  1823,  a  con**  j^Jj^^^J^^^tL 

Teyance  by  lease  and  release  was  executed.    The  release,  made  between  pusingofthat 

Wiaiam  Rowlande  of  the  first  part,  Franeie  Carter  of  the  second  part,  J^JlflSJSSrt- 

Wiliiam  Woreley  of  the  third  part,  and  William  Bartley  (one  of  the  lessors  gagee  joined  in 

of  the  plaintiff)  of  the  fourth  part,  recited  the  former  mortgage  to  Row*  f^^TS!^^ 
lands,  and  that  RowtUnde  was  not  able  te  lend  Carter  the  further  sum  ^'£^?^*f^i?^ 

200/.,  but  that  Warelity  had  agreed  to  do  so.    By  that  conveyance,  in  coni-  ter  deed  con-  ' 

sideration  of  the  150/.  and  interest  paid  off  to  Rowlande,  and  the  further  JjS*^^*^^ 

sum  of  200/.  borrowed  by  Franeie  Carter,  the  fee  was  ocmveyed  to  Woreley,  a  \l.  I5t.  etamp 

upon  trust  to  sell  for  the  purpose  of  securing  the  350/.  and  interest ;  and  in  gump  ^rSl  on 

the  mean  time  the  term  was  conveyed  to  Bartley  to  attend  the  inheritance,  the  leoond,  of 

21  on  tlM  tiiinl. 

The  conveyance  to  Woreley  was  offered  in  evidence  in  support  of  the  title  of  uid  of  il.  on 
the  lessor  of  the  plaintiff;  but  it  was  objected,  that  it  was  not  properly  ^Jj^Sj^L^ 
stamped  within  the  55  G.  3,  c.  184,  and  the  3  G,  4,  c.  117.     The  deed  was  stam^  were 
written  on  four  skins  of  parchment ;  and  the  stamp  on  the  first  skin  was  **^*b^ 
1/.  15#.,  on  the  second  2/.,  on  the  third  2/.,  and  on  the  fourth  \L    As  the  morteage  is  a 
mortgage  to  Woreley  was  for  200/1  more  than  Carter  had  borrowed  iinom  ^S    *L^*^ 
Rowlande,  it  was  insisted  that  it  must  be  considered  as  a  new  mortgage ;  to  the  on^il 
and,  in  such  case,  the  stamp  on  the  first  skin  ought  to  have  been  4/.,  and  on  m^SJifliSre  aa^tT 
each  of  the  others  there  ought  to  have  been  a  stamp  of  1/.,  making  alioge*  the  funiMn' sum 
therT/.    But  if  this  mortgage  could  not  be  considered  as  a  new  one,  the  uithemJaniiig' 
stamp  on  the  mortgage  to  Woreley  ought  to  have  been,  for  the  transfer  of  of  the  3  Geo.  I 
the  mortgage  from  Rowlande  to  Woreley,  U  15«.,  and  2/.  for  the  ad  vaL 
duty  on  the  further  sums  borrowed  on  the  first  skin,  and  I/.  5#.  for  each  of 
the  three  following  skins,  making  together  7/.  \Qe,     Taking  the   stamps 
either  way,  it  was  contended,  that  the  mortgage  had  not  been   stamped 
according  to  the  acts  of  parliament;  and  consequently  that  the  plaintiff  could 
not  recover.    A  verdict  was  taken  for  the  plaintiff,  subject  to  these  objec-> 
tions  to  the  stamp ;  and  leave  was  reserved  for  the  defendant  to  move  to 
enter  a  nonsuit.    A  rule  for  that  purpose  having  been  obtained, 

Creewell,  Sir  W  FoUett,  and  Martin,  now  shewed  cause.— The  stamps 
here  are  quite  suflScient.  In  Denn  d.  Manifold  v.  Diamond  (a),  Bayley,  J., 
said,  "  It  is  a  well  settled  rule  of  law,  that  every  cliarge  upon  the  subject 
must  be  imposed  by  clear  and  unambiguous  language.''  If  that  rule  is 
applied  in  the  present  case,  there  will  not  be  any  thing  found  in  the  Stamp 
Acts  to  warrant  the  objections  now  made.  Before  the  3  Geo.  4,  the  ad 
valorem  duty  on  200/.  was  2/.,  and  besides  that  there  was  to  be  a  progres* 
sive  duty  of  ]/.  on  each  additional  skin  of  parchment ;  and  there  was  a  dnty 

(a)  4  Bam.  &  Cresi.  843. 
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Kra^B«9jL  on  the  transfer  of  a  mortgage  of  1/1  15#.,  provided  that  no  forther  sum  was 
advanced.  Then  came  the  3  Geo,  4,  c.  117,  the  object  of  which  was  to 
reduce  the  amount  of  stamp  duty  on  transfers  of  mortgages.  The  first  class 
of  stamp  duties  payable  under  the  act  relates  to  the  transfer  of  mortgages 
where  no  additional  money  is  advanced ;  and  in  that  case  a  stamp  duty  of 
1/.  I5s,  is  made  payable,  and  a  progressive  duty  of  1/.  5s.  on  each  skin 
aOer  the  first.  Then  follows  the  class  of  cases  where  there  is  an  additional 
sum  of  money  advanced ;  and  the  act  requires  that  an  ad  valorem  duty  shall 
be  paid  on  such  additional  sum  only.  In  this  case,  the  duty  on  the  creation 
of  the  original  mortgage  has  been  paid,  and  the  ad  valorem  duty  on  the  addi- 
tional sum  advanced  has  also  been  paid.  The  amount  of  the  additional  sum 
is  200/1,  and  the  duty  has  been  paid  on  that  sum.  It  is  contended  that  the 
conveyance  to  Woreley,  being  in  &ct  a  conveyance  of  the  fee,  the  duty 
ought  to  be  the  same  as  if  it  was  altogether  an  original  mortgage.  To 
construe  the  act  3  Geo,  4,  in  the  manner  contended  for,  would  be  to  create 
this  absurdity,  that  there  would  be  a  larger  duty  payable  by  this  act  of  par- 
liament than  before,  although  the  act  was  passed  with  the  avowed  intention 
of  reducing  the  duty. 

Crompton,  in  support  of  the  rule.— There  is  a  distinction  in  the  Statute 
between  a  new  mortgagee  and  the  old  mortgagee,  with  respect  to  the  duty 
payable  on  the  advance  of  a  further  sum  of  money.  When  the  additional 
money  is  advanced  by  a  new  mortgagee,  an  additional  duty  is  payable.  That 
is  the  case  here.  The  fee  was  conveyed  to  Worsley  in  trust  to  sell,  for  the 
purpose  of  securing  the  payment  of  the  principal  and  interest.  That  was  a 
fresh  mortgage  of  the  fee,  and  the  stamps  should  have  amounted  to  7/.  If 
that  is  not  so,  the  plaintiff  might  have  had  the  security  of  the  deed  without 
paying  any  thing.  In  the  first  instance,  there  was  but  a  term  of  years  to 
secure  the  payment  of  the  150/.  with  interest;  but  on  the  creation  of  the  new 
mortgage,  the  fee  itself  was  mortgaged  for  the  whole  350/.  The  additional  duty 
became  payable  on  the  creation  of  this  new  mortgage.  There  is,  it  is  true, 
an  exemption  by  the  55  of  Geo,  3,  of  all  transfers,  but  they  must  be  trans- 
fers of  the  same  estate.  There  is  no  provision  of  exemption  applicable  to  a 
case  where  a  fresh  estate  is  brought  in.  Under  what  clause  of  the  act  can 
it  be  said  that  this  is  a  transfer  of  the  former  mortgage  ? — [Coleridge,  J. — 
May  it  not  be  a  transfer  as  to  the  old,  and  a  new  mortgage  for  the  amount  of  the 
new  ad^'ance  !] — ^The  55  Geo.  3,  takes  no  such  distinction.  The  whole  must 
be  paid  fcnr  as  an  original  mortgage.  In  all  cases  where  the  transfer  or 
assignment  does  not  fall  within  any  particular  sums  charged,  the  duty  of 
1/.  15«.  is  payable. — [Patteeon,  J. — ^The  ad  valorem  duty  is  upon  a  further 
security  5y  the  same  person,  not  to  the  same  person.] — [IdUledale,  J. — 
Suppose  the  mortgage  assigned  was  for  500/.,  and  that  there  was  a  new  sum 
of  100/.  advanced,  would  you  say  that  the  ad  valorem  duty  was  payable  on 
the  whole  600/.,  and  not  on  the  100/.  alone?] — Such  may  be  the  true  con- 
struction of  the  act.  There  is  no  way  of  charging  the  progressive  duty  except 
under  the  provisions  in  question.  The  second  branch  of  the  Statute  must 
be  engrafted  on  the  first.  Wherever  the  ad  valorem  duty  amounts  to  1/.  ]5«. 
the  progressive  duty  is  1/.  be.^^PaiieeQn,  J.^The  act  is  certainly  most 
loosely  drawn.] 

Cur,  adv,  vuU. 
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Lord  Denman,  C.  J.,  aflerwards  delivered  the  judgment  of  the  Court.-—  iRn^i  BeniK 
In  this  case  a  mortgage  lor  1000  years  had  been  given  to  secure  the  payment  j^^  ^^^ 
of  150/.  with  interest  In  1823,  after  the  passing  of  the  3  G,  4,  c.  117,  the  Bartlby 
mortgagor  and  mortgagee  joined  in  a  deed  of  lease  and  release  to  a  third  Giay. 
party.  The  first  mortgage  was  paid  off,  and  a  further  sum  of  200/.  advanced 
by  the  new  mortgagee,  to  whom  the  fee  simple  was  conveyed  to  secure  the 
repayment  of  the  whole  sum  due.  The  new  deed  was  stamped  with  a  stamp 
of  I/.  15f.  on  the  first  skin  of  parchment,  a  stamp  of  2/.  on  the  second,  of 
2/.  on  the  third,  and  of  1/.  on  the  fourth.  We  think  that  these  stamps  are 
sufficient  The  deeds  operated  doubly,  as  the  transfer  of  an  original  mort- 
gage, and  as  a  further  security  for  the  new  sum  advanced.  The  55  Geo.  3, 
treated  transfers,where  a  further  sum  was  advanced,  as  original  mortgages ;  and 
provided,  when  no  further  sum  was  added  to  the  original  security,  that  the 
stamp  should  be  1/.  15«.,  together  with  progressive  stamps  of  I/.  5«.  on  each 
additbnal  skin  of  parchment  afler  the  first.  But  the  3  Geo,  4,  repeals  that, 
and  enacts,  that  the  duty  payable  on  the  transfer,  when  no  further  sum  is 
advanced,  shall  be  1/.  15«.,  and  a  further  progressive  duty  of  1/.  5«. ;  and  if 
any  further  sum  is  advanced,  the  ad  valorem  duty  shall  be  charged  in 
respect  only  of  such  further  sum.  The  mere  transfer  duty  is  precisely  the 
same  as  under  the  55  Geo,  3.  We  think,  that  with  respect  to  the  further 
sum,  the  mortgage  in  this  case  must  be  considered  as  an  original  mortgage, 
and  subject  as  such,  to  an  a</  valorem  duty  for  the  amount  of  the  sum  so 
advanced.  The  three  skins  would  require  a  stamp  of  1/.  each,  and  these 
stamps  are  on  the  deed  in  the  present  instance.  It  is  said  that  this  is  alto- 
geUter  an  original  mortgage  by  reason  of  the  fee  being  now  for  the  first  time 
conveyed.  But  the  3  Geo,  4,  makes  no  distinction  as  to  such  cases,  and 
does  not  apply.  Here  was  an  indenture  which  fell  within  the  exempting 
clause  of  the  55  G.  3.  That  clause  exempts  the  further  security  from  the 
ad  valorem  duty,  in  case  **  sufh  additional  or  further  security  shall  be  made 
by  the  same  person  or  persons  who  made  the  original  security ;"  and  here 
the  person  conveying  the  fee  is  the  same  person  who  made  the  mortgage.  If 
otherwise,  there  would  be  a  further  sum  of  2/.  necessary  to  be  paid,  toge- 
ther with  the  three  progressive  duties  of  1/.  each.  The  3  Geo,  4,  contains  A 
substitute  for  the  provisions  of  the  55  G,  3,  in  this  respect,  that  the  ad 
valorem  is  to  depend  on  the  sum  secured,  and  not  on  the  number  of  the  secu- 
rities. It  is  the  same  case  as  if  there  was  an  ad  valorem  duty  of  2/.  on  the 
transfer,  and  that  the  new  and  the  old  sum  were  wholly  the  same,  on  which 
common  deed  only  one  stamp  would  be  required. 

Rule  discharged  (b). 

(6)  Dob  d.  Williaxs  v.  Edwards.  the  ad  valorem  ftamp  of  8/.  there  ought 

EjBCTMBifT.    Tried  at  Ruihin,  before  to  have  been  a  ttamp  of  II.  15t.  applicable 

Boliand,  B.  at  the  last  f  priog  assiaei.    It  to  the  transfer  of  the  mortgage.    A  ver- 

ap|>eared  that  the  title  of  the  lesfor  of  the  diet  was  given  for  the  plaintiff,  with  liberty 

plundff  was  deduced  through  a  conveyance  to  move  to  set  it  aside,  and  enter  a  nonsuit 

of  the  premises  by  way  of  mortgage.  This  instead. 

deed  was  dated  b  1897,  and  was  a  transfer  Dunn  now  moved  accordingly.— >The 
of  a  mortgage,  with  an  additional  sum  of  stamps  are  not  sufficient  within  the  provi- 
moaey  advanced  upon  the  property.  The  sions  of  the  S  Geo.  4,  c.  117,  s.  S.— [Po/te- 
decd  consisted  of  more  than  one  skin  of  wn,  J.— That  Statute  says,  that  on  trans- 
parchment  On  the  first  skin  there  was  an  fers  of  mortgages,  the  sUmp  shall  be  1  /.  1 5r. 
ad  valorem  stamp  of  S/.,  which  was  snffi-  if  there  is  no  additional  sum  advanced;  and 
cient  to  cover  the  further  advance.  On  if  a  further  sum  be  advanced,  then  that  an 
each  of  the  other  skins  there  was  a  stamp  ad  valorem  stamp  applicable  to  that  sum 
of  1/.    It  was  objected,  that  is  addition  to  alone  shall  be  charged ;  but  it  does  not  say 
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on  what  deed  it  is  to  be  charged.]— The 
Statale  directs  whmt  is  the  stunp  to  be 
■fixed ;  Mid  the  stomp  here  is  not  rafficieDt 
^Coleridae,  J.— The  W.  15f.  it  only  to 
be  charged  where  there  is  no  iidditional 
torn  advanced :  if  ao,  that  case  is  qntte  ovt 
of  the  qoestioB  here.  Then  the  question 
arises,  whether  the  case  comes  within  the 
first  part  of  the  clanse.] — If  that  construc- 
tion is  pot  upon  the  Statote,  in  cases  where 
there  is  a  very  small  snm  adraaced  in  addi- 
tion to  the  former  mortgage,  and  within  the 


amount  upon  which  the  ad  tahnm  htj 
is  calculated,  there  would  be  no  stamp  st 
all  required;  which  oould  never  be  tbe  ii. 
tention  of  the  legislature.— [Colertd^.  J.— 
That  would  be  a  case  of  a  deed,  not  otha^ 
wise  charged,  requiring  a  stamp  of  U  15c.] 
^The  other  objection  as  lo  the  fbllowcn  u 
within  the  same  principle. 

The  Court,  after  takmg  time  to  coasider. 
and  speaking  to  the  hsamed  judge  who  uied 
the  case,  refused  the  rule  at  the  tine  of 
judgment  in  the  principal  case. 


A  ship  wts 
hired  by  go- 
Tenunent  to 
take  out  con- 
ricts  to  Vtm 
Diemam't  Limd, 
From  that  place 
it  sailed  to 
Batona,aodon 
seTcral  other 
tradinff  Toy- 
agee.  It  sailed 
on  the  home- 
ward voyage  to 
£^(aw2,  and 
arrived  safe  at 
St,  Helena,  but 
waa  lost  before 
arrival  at  the 
port  of  dis- 
charge, and  all 
on  board  pe- 
rished.—HeM, 
that  proof  of 
these  facta,  and 
of  a  seaman 
having  gone  on 
board  the  ship 
in  A^giotid,  and 
having  been 
•een  working 
on  board  at 
Vam  DierMm*t 
Latitat  Boto- 
eio,  and  after- 
wards at  Si. 
Helena,  waa 
BuiBcient  to  go 
to  the  jury,  as 
evidence  to  en- 
title the  sea- 
man to  wages 
pro  rata  for  the 
voyage  out 


Harris,  Administrator,  v.  Iye. 

A  SSUMPSIT  for  work  and  labour.  The  plaintiff  was  the  administrator 
of  a  seaman  who  had  served  on  board  a  vessel  belonging  to  the  de- 
fendant The  ship  had  been  hired  by  the  government,  for  the  purpose  of 
carrying  out  convicts  to  Fan  DienuaCM  Land,  From  that  place  it  sailed  to 
BataviOt  and  having  made  some  other  trading  voyages,  sailed  on  its  return 
to  England,  and  arrived  safely  at  St,  Helena^  but  when  in  the  Channel,  it 
was  driven  on  the  coast  of  Holland,  and  there  wrecked.  All  the  crew  sod 
passengers  perished,  and  the  ship,  cargo,  and  papers  were  lost.  The  case 
was  tried  before  the  Secondary,  when  the  plaintiff  proved  that  the  intesUte 
went  on  board  the  vessel  in  England,  that  he  was  seen  working  on  board  at 
Van  Dieman^i  Land,  at  Baiama,  and  afterwards  at  St  Helena,  when  the 
vessel  was  on  its  homeward  voyage.  On  this  proof  the  plaintiff's  case  went 
to  the  jury.  The  defence  set  up  at  the  trial  was,  that  the  voyage  out  and 
home  must  be  considered  as  one  voyage,  and  that  the  intestate  was  npt  entitled 
to  wages  till  the  arrival  of  the  ship  at  her  final  port  of  discharge  in  England, 
It  was  further  contended,  that  the  plaintiff  ought  to  shew  a  positive  receipt 
of  freight — as  freight  is  the  mother  of  wages ;  and  that  the  receipt  d*  freight 
must  be  proved,  and  could  not  be  presumed.  An  attempt  was  also  made  to 
prove  a  special  contract,  that  no  wages  were  to  be  received  till  the  homeward 
voyage  was  concluded.  A  witness  was  called,  who  was  at  Si.  Helena  vbeo 
the  ship  put  in  there,  and  he  swore  to  havmg  seen  the  ship's  articles.  Ife 
could  not  say  that  he  was  positive  that  they  contained  a  stipulation  that  the 
seamen  should  receive  no  wages  till  the  return  of  the  vessel  to  its  final  port 
of  discharge  in  England;  but  he  believed  them  to  be  the  same  a?  bis 
own  ship's  articles,  in  which  there  did  exist  such  a  stipulation.  The  Secon* 
dary  left  it  to  the  jury  to  say,  whether  they  were  satisfied  that  the  intestate 
had  served  on  board  the  defendant's  vessel ;  and  whether  they  believed  that 
he  had  entered  into  the  contract  referred  to.  If  they  thought  that  he  had 
served  in  the  vessel,  and  had  not  entered  into  the  contract,  he  thought  that 
their  verdict  must  be  for  the  plaintiff  for  the  sum  claimed  in  respect  of  the 
outward  voyage.  The  jury  returned  a  verdict  for  the  plaintiff;  daanages, 
6/.  2e.  6d,  A  rule  was  aiterwards  obtained  to  set  aside  this  verdict  aod 
enter  a  nonsuit. 

Payne  shewed  cause.— If  there  had  been  evidence  to  satisfy  the  jury  that 
the  intestate  had  signed  the  contract  set  up  by  the  defendant,  the  case  of 
Appleby  v.  Dod*  (a)  would  be  a  sufiScient  authority  to  prevent  the  plaintiff 

(a)  8Eaat,800. 
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from  reooyering^  in  the  present  action ;  but  tliat  contract  not  having  been    Sm^»  Bench, 

proved,  the  case  turned  upon  the  question,  whether  the  outward  voyage 

having  been  performed  and  freight  earned,  the  intestate  was  not  entitled  to 

receive  wages  for  that  voyage.    In  Abbott  on  Shipping  it  was  said  (&), 

**  The  payment  of  wages  is  generally  dependent  on  the  payment  of  freight ; 

if  the  ship  has  earned  its  freight,  the  seamen  who  have  served  on  board  the 

ship,  have  in  like  manner  earned  their  wages.    And  as  a  general  rule,  if  a 

ahip  destined  on  a  voyage  out  and  home  has  delivered  her  outward  bound 

cargo,  but  perishes  in  the  homeward  voyage,  the  freight  for  the  outward 

voyage  is  due :  so  in  the  same  case  the  seamen  are  entitled  to  receive  their 

wages  for  the  time  employed  in  the  outward  voyage  and  the  unloading  of  the 

cargo,  unless  by  the  terms  of  their  contract  the  outward  and  homeward 

voyages  are  consolidated  into  one.*^    The  principle  thus  laid  down  must 

govern  the  present  case.    The  jury  have  negatived  the  special  contract ;  the 

voyages  therefore  were  not  consolidated.    Freight  has  been  earned  on  the 

outward  voyage,  and  the  intestate  was  therefore  entitled  to  wages  in  respect 

of  that  voyage ;  and  they  may  be  recovered  by  the  plaintiflf  in  this  action. 

It  is  not  necessary  to  prove  that  freight  has  been  paid;  if  it  has  been  earned* 

that  is  sufl^ent. 

Hoggins,  in  support  of  the  rule. — 'So  proof  has  been  given  of  the  receipt 
of  freight  on  the  outward  voyage.  Such  proof  ought  to  have  been  given.-^ 
[Littiedale,  J. — Can  any  one  doubt  that  the  freight  on  the  outward  voyage, 
when  the  ship  was  hired  by  the  government,  was  regularly  paid?  but  that 
makes  no  diflerence,  the  wages  become  due  on  the  vessel  earning  freight}-* 
The  evidence  here  was  deficient  as  to  the  service ;  and  the  plaintiff  did  not 
shew  that  the  outward  voyage  was  a  complete  voyage  when  the  ship  arrived 
at  Fan  DieihcaCs  Land,  For  any  thing  that  appeared  to  the  contrary,  the 
outward  and  homeward  voyage  constituted  but  one  voyage,  for  all  purposes 
so  far  as  the  sailors  were  concerned. 

Pfr  Curiam. — There  was  sufficient  evidence  to  go  to  the  jury.  A  good 
prima  fneie  case  was  made  on  behalf  of  the  plaintiff,  and  no  sufficient  defence 
was  offered. 

Rule  discharged. 
(fr)5diedit447. 

Evans  and  Thomas  t?,  Evans. 

yiSSUMPSlT  for  use  and  occupation.    The  declaration  contained  two  l.  Where  lands 

counts  for  the  use  and  occupation  of  land :  the  first  not  calling  it  the  ][|f^^o^^  sub- 
land  of  the  plaintiffs,  and  the  other  alleging  it  to  be  so.  At  the  trial,  before  jfct  to  condi- 
Gumeg,  B.,  at  the  last  summer  assizes  for  Cardiganshire,  it  appeared  that  ^^d  a  memol 
the  plaintiffs  were  auctioneers ;  and  that  an  arrangement  had  been  made  between  »n<lum  of  the 

ii«  I-  ^v>.>r  *A.i'  1       term*  was 

them  and  the  creditors  of  one  Davtd  Jones*    After  this  arrangement,  the  signed  by  the 

auctioneer  and 
the  tenant,  and  underneath  there  was  a  signature  of  approval  by  the  owner,  and  a  direction  to 
pay  the  rent  into  the  hands  of  the  auctioneer.  In  an  action  of  use  and  occupation  brought  by 
the  auctioneer  a^inst  the  tenant,  in  which  a  verdict  had  been  found  (or  the  pkintiff,  the  Court 
granted  a  new  trial,  upon  the  ground  that  the  case  had  been  left  as  an  entire  question  of  fact, 
without  the  attention  of  the  jury  having  been  called  to  the  legal  effect  of  the  memorandum. 
2.  Sembk,  that  in  such  a  case  the  auctioneer  could  not  maintain  use  and  occupation. 
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Ku^ViBnA  land  was  let,  by  a  roemonuidmn  in  writing,  signed  by  the  pkintifls  and  the 
defendant.  The  memorandum  was  to  the  effect,  that  the  premises  were  let 
by  auction,  by  the  auctioneers,  subject  to  certain  conditions;  and  that  the 
rent  was  to  be  paid  into  the  hands  of  the  plaintiffs,  or  their  order,  descnbing 
them  as  auctioneers,  and  underneath  was  a  signature  of  ai^Moval  of  (he 
terms,  by  David  Jongg.  The  learned  judge  left  the  whole  case  as  a  ques- 
ti(Mi  of  fact  for  the  jury ;  but  did  not  call  their  attention  to  the  legal  eflect  of 
the  memorandum.  A  verdict  was  given  for  the  plaintiffs,  but  leave  was 
reserved  to  move  to  enter  a  nonsuit,  or  have  a  new  trial  A  rule  having 
accordingly  been  obtained, 

MauU  and  E.  V.  Williams  shewed  cause.— There  is  no  reascm  to  prevent 
the  plaintiffs  from  recovering  in  this  form  of  action,  provided  that  the  defendant 
has  occupied  the  land  under  their  permission.    For  what  purpose  could  the 
memorandum  be  signed,  but  for  that  of  binding  the  other  parties  with  the 
plaintifls.     Use  and  occupation  may  be  maintained  by  a  person  who  has  not 
got  a  good  title  to  the  land.     The  mere  suflferance  and  permission  to  oocupy 
afford  a  suflScient  consideration  for  the  promise.    The  plaintiffs  have  allowed 
the  defendant  to  occupy,  and  if  they  allowed  it  at  his  request,  that  would  be 
a  good  consideration  for  the  assumpsit,  and  the  defendant  would  be  liable. 
At  all  events,  such  a  consideration  is  furnished  by  a  person  taking  under 
this  agreement.    Suppose  it  were  stated  in  this  declaration,  that  the  de- 
fendant  was  indebted  for  the  use  and  occupation  of  certain  lands  c^  and 
belonging  to  a  third  person,  and  used  and  enjoyed  by  the  defendant,  by  the 
permissbn  and  sufferance  of  the  plaintiffs :  that  would  be  a  good  ground  for 
the  assumpsit    No  one  will  now  say  that  the  allegation  that  the  hind  is 
huid  of  and  belonging  to  the  plaintiff  is  necessary.  Any  person  who  contracts 
with  an  agent,  who  has  an  interest  in  the  subject  matter  of  the  contract, 
may  be  sued  by  that  agent. — [Coleridge,  J. — The  verdict  here  is  said  to  have 
passed  on  the  direct  contrary  of  that ;  the  jury  found  that  the  plaintiffs 
were  not  agents.] — ^The  case  of  Lewie  v.  Willie  (a),  shews  that  a  party  may 
sue  without  stating  a  title.    A  plea  of  nil  hahuit  in  tenemenUe,  was  there 
held  bad  in  an  action  for  use  and  occupation.     The  same  thing  was  heAd  in 
the  Common  Pleae,   in   the  recent  case  of  Curtis  v.  Spiiiy  (A).     That 
is,  in  eflect,  the  plea  desired  to  be  set  up  in  this  case. — [Patteson,  J. — 
That  assumes  that  there  is  a  oon tract  with  the  plaintiffs,  but  the  question 
here  is,  whether  the  contract  was  with  them  or  with  David  Jones.] — [Cole- 
ridge,  J. — There  was  no  execution  of  any  assignment  of  the  term  by  David 
Jones  to  the  plaintiffs,   so  as  to  give  them  an  interest.    It  was  a  mere 
arrangement  between  him  and  the  plaintiffs]. — He  agreed  that  the  plaintiffs 
should  have  the  whole  farm,  and  make  what  they  could  of  it ;  the  rent  was  to 
be  paid  to  «  Evans  or  T7iomas,  or  their  order."    That  is  not  a  payment  in 
them  as  agents :  they  stand  in  the  situation  of  principals. — [Litiledale,  J. — 
Is  it  not  evident  here  that  David  Jonee  let  the  premises?    Whoever  he  may 
authorize  to  receive  the  rent,  if  they  want  to  maintain  an  actbn,  it  must  be 
a  special  action  on  the  case.] — [Patteson,  J. — The  words  you  refer  to  are— 
"  The  rent  is  to  be  paid  into  the  hands  of  Evans  and  Thomas,  or  their 
order,  auctioneers;"  that  clearly  shews  that  they  are  not  the  landlords].  But 

(a)  1  Will.  S14.  (6)  1  Biog.  N.  S.  U. 


EASTBR  TERM,  1835.  241 

the  payment  was  to  be  made  to  them,  and  they  were  to  keep  the  money.  Khg$^Beneh. 
That  is  out  of  all  question.  Then  the  lands  are  to  be  let,  and  the  money  to 
be  received  by  them.  The  word  ''  auctioneers,"  does  not  mean  ''  as  auc- 
tioneers," but  as  a  mere  word  of  description,  added  to  the  rest  of  the 
sentence  to  particularize  these  individuals  among  many  others  of  the  same 
name.  There  was  a  case  of  Hull  v.  Vaughan  (c),  before  Mr.  Justice 
Holroydy  many  years  ago,  at  NUi  Priutj-  the  learned  judge  held  that 
an  action  for  use  and  occupation  could  not  be  maintained  under  circum- 
stances liko  the  present,  and  nonsuited  the  plaintiff;  but  the  Court  of 
Exchequer  afterwards  set  aside  that  nonsuit.  That  case  is  stronger  than 
the  present ;  and  on  the  authority  of  that  case,  the  present  action  must  be 
held  to  be  maintainable. 

Sir  W.  Follett  and  /.  Evans,  in  support  of  the  rule.— -This  action  is  not 
sustainable  within  the  Statute.  If  the  argument  on  the  other  side  is  to 
prevail,  then  the  steward,  the  attorney,  or  the  agent  of  a  landlord,  who  gives 
permissbh  to  a  third  party  to  occupy  as  tenant,  may  maintain  this  action 
against  the  tenant.  Surely  the  Ck)urt  cannot  intend  to  lay  down  such  a 
doctrine.  No  person  can  maintain  this  action  unless  he  stands  in  the  relation 
of  landlord  to  the  tenant.  The  word  ''  landlord  "  is  the  word  used  in  the  act  of 
parliament ;  and  no  person  can  maintain  an  action  like  the  present,  unless 
between  him  and  the  tenant  the  relation  of  landlord  and  tenant  really  exists. 
Where  that  relation  does  not  exist — as  is  clearly  the  case  in  the  present 
instance,  as  regards  the  parties  in  this  action — the  case  is  not  within  the 
meaning  of  the  Statute. 

Lord  Denman,  C.  J. — ^If  it  had  appeared,  as  a  fact  in  the  case,  that  the 
defendant  was  aware  of  all  these  arrangements — which  there  was  nothing 
in  the  evidence  to  shew — and  that  he  had  taken  these  lands  under  the 
plaintiffs,  as  the  persons  entitled  to  let  him  into  possession,  he  might  have 
been  bound  by  his  own  act,  so  far  as  to  enable  the  plaintiffs  to  maintain  the 
present  action.  But  he  was  the  tenant  of  the  owner,  and  he  knew  that  he 
was  sa  The  rent,  indeed,  was  to  be  paid  to  the  plaintiffs,  but  to  be  paid  to 
them  in  a  particular  character.  David  Janet  being  the  owner,  and  being 
known  to  be  the  owner,  wrote  at  the  foot  of  the  instrument  the  direction  as  to 
the  payment  of  the  rent,  so  that  we  cannot  find  any  thing  to  shew  that  the 
plaintiffs  had  the  power  to  admit,  or  to  exclude  the  defendant;  but  the  whole 
letting  power  was  vested  in  Jones. 

'  LitUedale,  J. — ^The  proper  person  to  maintain  the  action  of  use  and  occu- 
pation, in  this  case,  is  David  Jones,  The  defendant  took  these  premises^ 
They  were  let  by  auction,  subject  to  certain  conditions,  at  the  bottom  of 
which  were  written  these  words,  "  Approved  of  the  above  conditions,  by  me, 
David  JanesP  What  has  the  defendant  to  do  with  the  plaintiffs  ?  He  is 
the  tenant  to  David  Jones,  who  was  himself  the  tenant  of  a  third  person,  and 
underiet  to  the  defendant ;  and  the  meaning  of  the  arrangement  which  has 
been  referred  to,  is,  that  David  Jones,  who  was  the  tenant  of  this  land, 
authorized  the  plaintiffs  to  let  the  land  for  him.  It  is  true  that  Jones  left 
an  order  to  pay  the  rents  into  the  hands  of  the  plaintiffs ;  and  that  order 

(c)  6  Price,  157. 
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would  be  sufficient  to  make  a  payment  to  them  a  disdiarge  of  the  defendant 
as  to  Jtm%9y  under  whose  order  such  payment  was  to  be  made,  and  w^  was 
alone  pn^)erly  entitled  to  make  such  an  order.  He  therefore  is  the  only 
person  who  can  maintain  use  and  occupation.  The  plaintiA  are  merely 
agents  for  him,  but  he  is  the  principal.  My  opinion  is,  that  the  plainfiflft 
were  auctioneers,  only  letting^  by  the  order  of  David  Jcnet,  and  reoeiving 
rent  due  to  him  al<me. 


Pattbson,  J.— I  consider  this  a  mere  question  of  fact,  and  not  of  law. 
The  simple  question  is,  whether  the  defendant  occupied  by  the  pesmission 
of  the  i^ntiA,  or  of  some  other  person.  Being  a  question  of  feet,  it  would 
go  to  the  jury.  If  the  document  was  put  in,  the  questbn  would  belong  to 
the  Court  On  that  document  I  do  not  see  how  there  can  be  the  least  doubt. 
David  JoH€9  signed  the  document ;  but  if  the  plaintiffs  let  the  premises  to 
the  defendant,  Damd  Jwmm  would  have  had  nothing  to  do  with  it ;  they 
would  have  let  the  premises  for  themselves.  The  words  used  were,  "let  by 
auctioneers,  subject  to  the  following  conditions,  by  Evatu  and  Thomas^ 
the  auctioneers ;"  and  then  "  the  rent  is  to  be  paid  into  the  hands  of  Evans 
and  TkonuUf  auctioneers,  or  their  order.**  That  is  an  authority  to  pay  rent 
to  them,  or  rather  it  is  more  than  an  authority,  it  is  an  express  direction. 
That  being  the  case,  it  does  not  seem  to  me  that  it  was  left  to  the  jury  in  a 
proper  manner,  and  therefore  I  think  that  there  ought  to  be  a  new  triaL 

CoLKRmoK,  J.<»-Though  this  is  a  question  of  feet,  yet  if  it  were  only  a  ques- 
tion of  fact  I  should  not  wish  to  disturb  the  verdict  But  when  a  question  of 
feet  depends  upon  a  question  of  the  construction  of  a  written  instninient,  a 
judge  is  bound  to  tell  the  jury  what  is  the  meaning  of  that  instrument  in 
this  case  the  learned  judge  mnitted  to  do  so.  When  we  look  at  the  instru- 
ment, we  cannot  doubt  that  David  Jcn€9  was  letting  the  land,  but  that  it 
was  at  the  same  time  understood  between  him  and  the  plaintifls,  that  they 
should  pay  themselves  out  of  the  rents  received.  That  arrangement 
between  them  would  not  aflfect  the  rights  or  liability  of  the  defendant  I  am 
of  opinion  that  there  must  be  a  new  trial. 

Rule  absolute  (x  a  new  trial. 


A  f  tun  of  mO" 
ney  wu  de- 
livered bj  the 
plaintiff  to  the 
defendant  to 
carnrtoapaiw 
tieular  place, 
and  there  to 
pay  to  a  certain 
peraon  for  the 

Slaintiff.  The 
efendant  took 
the  money,  bnt 
in  answer  to 
the  inquiriea 
of  the  plaintilT 
on  the  subject, 
was  mainf 
of  action  waa  a 


Barry  v,  Roberts. 

A  SSUMPSIT  for  money  had  and  received,  and  on  an  account  stated.  At 
the  trial  before  Bolland,  B.,  at  the  assizes  for  the  county  of  fhniy  it 
appeared  that  a  sum  of  45/.  had  been  given  by  the  plaintiff  to  the  defendant, 
to  convey  to  Liverpool,  and  there  to  be  paid  to  a  certain  person  for  the 
plaintiff  The  defendant  took  the  money,  but  in  answer  to  the  inquiriea  ^ 
the  plaintiff  as  to  what  he  had  done  with  it,  said  that  he  had  lost  it  To 
recover  that  sum  the  action  was  brought;  and  a  verdict  was  found  for  the 
plaintiff.  A  rule  nisi,  for  a  nonsuit,  was  obtained,  on  the  ground  that  an 
action  for  money  had  and  received  was  not  maintainable  under  the  circum- 
stances. 

■aid  that  he  had  lost  it^— JE&2rf,  that  assompsit  for  money  had  and  reeeired 
)Ie  on  proof  of  these  facts  merely;  though  it  waa  objected  that  the  proper  form 
apecial  action  for  the  negligence. 
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/.  /ertii  DOW  shewed  cauie.-^The  objection  to  thig  verdiet  is,  that  the  Xm^BmA. 
circumstances  raise  a  case  of  negligence  on  the  part  of  the  defendant ;  and 
that  therefore  he  is  not  liable  in  this  form  of  action.  The  money  belonged 
to  the  pkintifl)  and  might  have  been  reooTered  by  him  from  the  defendant  at 
any  time  before  it  had  been  applied  according  to  the  purpose  for  which  it 
was  deliTered  to  him.  If  so,  it  may  be  recovered  m  this  fonn  of  action,  if  it  is 
not  so  applied. 

Miiler,  in  support  of  the  rule. — ^The  real  question  is,  whether  or  not  there 
has  been  negligence  on  the  part  of  the  defendant,  for  which  he  is  respon- 
sible. If  there  has,  whatever  may  be  the  case  in  another  form  of  actbn,  the 
defendant  is  not  answerable  for  money  had  and  received.  lAghifooi  v. 
Creed  (a),  is  a  direct  authority  for  this  position.  Besides,  in  an  action  for 
money  had  and  received,  some  evidence  must  be  given  of  the  particular  sum 
to  which  the  plaintiff  is  entitled,  Harvey  v.  Arehbold{b).  That  could 
not  be  the  case  here,  because  the  damages,  beuig  the  injury  sustained  by  the 
loss  of  the  money,  were  unliquidated. — [Paf/MOfi,  J. — ^That  argument  goes 
the  length  of  saying,  that  if  the  defendant  had  refVised  to  return  the  money, 
still  an  action  for  money  had  and  received,  could  not  have  been  maintained]. 
— ^Here  there  is  no  promise  to  pay  any  specific  sum.  The  implied  promise 
merely  amounts  to  a  promise  to  reimburse  the  loss  incurred. 

Lord  Denman,  C.  J. — ^The  defendant  is,  at  all  events,  liable  primd  faeU, 
It  is  for  him  to  get  rid  of  that  liability.  This  he  attempts  to  do,  by  saying 
that  he  ought  to  have  been  sued  in  a  diflerent  manner.  The  defendant 
admits  that  he  has  not  applied  the  money  as  it  was  intended ;  but  gives  as 
a  reason  for  not  doing  so,  what  would  enable  the  plaintiff  to  maintain  an 
action  for  negligence.  I  cannot  see  how  that  can  be  any  objection  to  an 
action  for  money  had  and  received.  Upon  the  whole  I  see  no  ground  to 
disturb  the  verdict. 

LrrTLEDALK,  J.—- I  must  own,  that  under  all  the  circumstances,  I  see  no 
reason  to  disturb  the  finding.  The  money  was  delivered  to  the  defendant 
for  a  particular  purpose.  It  was  originally  the  money  of  the  plaintiff.  Then, 
as  the  purpose  for  which  it  was  delivered  was  not  effected,  if  it  had  appeared 
that  the  defendant  had  applied  it  to  his  own  use,  an  action  ix  moiaey  had 
and  received  might  have  been  maintained ;  and  the  question  is,  whether  the 
case  can  be  treated  as  if  he  had  applied  it  to  his  own  use.  The  defendant 
admits  that  he  did  not  pay  over  the  money ;  but  to  account  for  not  doing  so, 
says  that  he  lost  it,  and  the  jury  believed  his  account  I  do  not  think  the 
verdict  can  be  disturbed. 

Pattbson,  J. — The  money  was  entrusted  to  the  defendant  for  a  particular 
purpose.  The  plaintiff  had  a  right  to  countermand  the  direction  at  any  time 
before  it  was  complied  with.  The  plaintiff  inquires  what  has  been  done  on 
the  subject  ?  The  defendant  says  he  has  not  applied  it.  The  plaintiff  say^ 
then  give  it  to  me  back  again.  The  plaintiff  has  a  right  to  receive  the  par- 
ticular sum.   It  does  not  lie  in  the  mouth  of  the  defendant  to  set  up  his  own 

(4)  8  Taant  tee  (fr)  8  Bam.  A  GtaM.  686. 
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Xij^'t  Bemk    negligence  in  answer  to  this  action. 
chargecL 


The  rule  for  a  nonsuit  mnfet  be  dis- 


CoLBRiDOB,  J. — The  fallacy  is,  in  putting  the  defendant's  issue  on  the 
plaintiff.  The  plaintiff  says  you  have  received  my  money,  and  have  not 
applied  it  to  the  proper  purpose.  .  Tiie  defendant  sets  up  a  case  of  baflment 
and  loss  by  gross  negligence.  This  affords  no  answer.  He  seeks  to  defend 
himself  in  this  form  of  action  by  what  would  even  be  no  answer,  if  set  up  in 
an  answer  to  an  action  for  damages. 

Rule  disdiarged. 


RiDGWAY  V.  The  HuNOBRFORD  Markbt  Compant. 


I^EBT.— The  declaration  alleged,  that  after  the  passing  of  the  Hungtrfori 
Market  Company's  Act  (4  Geo,  4,  c.  70),  to  wit,  on  the  10th  /«w, 
1830,  the  i^aintiff  was  nominated,  appointed,  and  retained  by  the  company, 
to  be,  and  at  their  request,  became  their  clerk,  at  the  salary  of  200il  per 
annum,  payable  quarterly,  on  the  24th  Junef  the  29th  September,  the  2&th 
dent  to  juBtiiy  December,  and  the  25th  Marehf  in  each  year,  whilst  the  plaintiff  remained 

■uchdismis- 
m1,  he  cannot 
recover  way 
wages;  eren 
pro  rata  for 
■uch  a  period 
as  has  elapsed 


1.  Where  a 

yearly  servant 
IB  dittmissed  by 
his  master  be- 
fore the  year 
is  expired,  for 
a  cause  which 
in  law  is  sufB- 


and  continued  such  cleric.  Averment,  that  he  continued  clerk  until  25th 
Deeembert  1833.  Breach,  that  150/.  for  three-quarters  of  a  year's  salary 
thai  became  due,  which  was  not  paid.    There  was  no. common  count 

Piea>^Nil  debit.    At  the  trial  before  Lord  Demman,  C.  J.,  at  the  sittings 

before  faisdlH    after  Hilary  Term  last,  the  plaintiff  claimed  the  salary  from  Lady-day  to 
'"^'*^  Chrietmae,  1S33.    His  claim  until  Mideummer  was  admitted  by  the  de- 

ttfiable  cause     fendants;  but  any  further  claim  was  denied,  on  the  ground  that  the  plaintiff 
of  disnussal       had  been  discharged  for  misconduct  (a).    It  appeared  by  the  facts  admitted 

flcienttoprerentthereeoTeriAgofwa^es,  though  the  servant  might  not  in  fact  hare  been 
dismissed  upon  that  ground;  and  it  is  not  necessary  that  the  cause  relied  on  in  answer  to 
an  action  for  wages,  should  have  been  stated  at  the  time  of  the  dismissaL 

8.  A  clerk  to  a  public  company,  who  was  hired  at  a  yearly  salary,  having  received  on  the 
29th  Biarth  a  communication  that  it  was  the  intention  or  the  directors  to  make  a  new  appoint- 
ment to  the  situation  of  clerk,  entered,  on  the  lithilprii,  on  the  minutes  a  protest  to  an  entrv 
of  that  communieatioUj  together  with  an  order  for  calUng  a  special  court,  on  the  17th  Aprils 
for  the^rpose  of  appointing  a  fit  person  to  be  clerk.  On  the  17th  Avrilt  the  directors,  by  a 
resolution,  declared  the  clerk  to  oe  displaced  from  his  situation.  It  was  put  as  a  question 
to  the  jury,  in  an  action  for  salary,  whether  the  entry  of  the  protest  was  a  sufBcient  ground 
to  justify  the  dismissal ;  and  they  found  that  it  was.  A  verdict  having  been  found  for  the 
plaintiff,  the  Court  made  absolute  a  rule  for  entering  a  nonsuit. 


4.  An  appointment  of  clerk  to  a  public  company,  was  by  a  resolution  which  stated  the 
alary  to  oe  2001.  per  annum,  but  said  nothing  as  to  the  period  of  payment;  the  clerk  acted  as 
such,  and  was  paid  several  sums  of  50{.  each,  at  periods  just  after  the  usual  quarter  days  of  the 


year. — fleM,  that  proof  of  these  facts  warranted  a  declaration  in  an  action  for  salanr,  which 
alleged  the  contract  to  be  at  a  salary  of  2002.  per  annum,  payable  quarterly  on  the  usual 
quarter  days. 

5.  QiMyv,  whether  a  special  action  is  not  necessary  to  enable  a  yearly  servant  to  recover 
wages,  where  the  contract  is  put  an  end  to  before  the  year  is  expired. 


(a)  By  the  Act  refened  to  (4  Geo.  4,  c 
70)  it  is  enacted,  that  the  several  persons 
therein  named,  and  all  and  every  other  per- 
son or  persons,  or  body  or  bodies  politic 
or  collc^ate,  as  from  time  to  time  shall 
become  a  subscriber  or  subscribers,  and  be 
duly  admitted  a  proprietor  or  proprietors 
as  thereinafter  mentioned,  and  their  respec- 
tive successors,  executors,  administrators, 
and  assigns,  shall  be  and  they  are  thereby 
united  into  a  company  for  the  purposes  of 


this  act.  and  shall  be.  and  the^  are  thereby 
declared  to  be.  one  body  politic  and  corfo- 
rate,  by  the  name  of  the  Hungerford  Market 
Company, 

By  sect  29,  all  the  acts,  orders,  resolu- 
tions, and  proceedings  of  the  said  company, 
shall  be  from  time  to  time  fairly  written 
and  entered  by  the  derk  for  the  time  being 
of  the  said  company,  in  a  proper  book  <ft 
books,  to  be  kept  for  that  purpose,  with 
the  names  of  the  proprietors  who  shall  be 
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in  evidence,  that  the  plaintiff  was  appointed  at  a  court  of  directors,  held  on 
the  10th  /line,  1830.  There  was  a  minute  in  the  plaintifTs  handwriting, 
and  in  the  following  form :  "  It  was  ordered  unanimously,  that  Mr.  Ridgway 
be  appointed  clerk  to  the  company,  with  a  salary  of  200/.  per  annum,  on 
oondition  that  he  give  security  to  the  satisfaction  of  the  court  of  directors, 
himself  in  1,000/.,  and  two  or  more  persons  in  the  further  sum  of  1,000/.'* 
Bonds  were  executed  on  17th  June,  1830,  by  the  plaintiff,  in  the  penal  sum 
of  1000/.,  and  by  two  sureties  in  500/.  each ;  conditioned  for  the  due  per- 
formance by  the  plaintiff  of  his  duty  as  clerk ;  and  at  a  court  held  on  that 
day,  proceedings  took  place  of  which  the  entry  was  in  the  handwriting  of  the 
plaintiff  The  plaintiff  was  paid  on  account  of  salary  66/.  13«.  4c/.  on  28th 
October  J  1830;  and  on  29th  December  50/. ;  and  several  sums  of  50/.  each, 
on  April  13,  June  29,   October  5,  1831 ;  January  4,  March  28,  June  28, 


RlDOWAT 

r. 

The  HuNOiR- 

FORO  MaRKBT 
COMPAKT. 


preieiit  at  the  respectiTe  meeliop,  and 
signed  by  the  chairman  of  inch  meeting; 
ami  inch  book  or  books  so  signed  sball  be 
deposited  with  the  clerk  to  the  said  com- 
pany for  the  time  being,  and  all  such  entries 
therein  being  so  signed,  sball  be  deemed 
and  taken  to  be  originals,  and  the  same,  or 
Cme  copies  thereof,  shall  be  admitted  to  be 
read  in  evidence  in  all  conrts  whatsoever, 
10  the  causes,  suits,  and  actions  touching 
any  thing  to  be  done  in  pnrsaance  and  un- 
der the  authority  of  the  act ;  and  the  said 
book  or  books  shall  be  open  to  the  inspec- 
tion of  the  said  company,  or  any  of  them, 
at  all  seasonable  times,  without  fee  or 
reward. 

By  section  46,  the  court  of  directors  for 
the  time  being  shall  have  the  custody  of 
the  common  seal  of  the  said  company,  and 
•hall  have  full  power  and  anthoritjr  to  meet 
aad  adjourn  from  time  to  time,  and  from 
place  to  place,  within  the  city  of  West- 
minster, and  county  of  Middlesex ;  and  also 
at  any  time  to  call  special  meetings  of  the 
said  company,  for  any  purpose  they  may 
think  proper,  and  to  appoint  the  times  and 
places  in  the  said  city  and  county  of  hold- 
ing general  and  special  meetings,  and  to 
direct  the  affiurs  and  business  of  the  said 
company,  as  well  in  issuing,  receiving,  and 
laying  out  and  disposing  of  all  sums  of 
money  to  be  issued  or  received,  laid  out  or 
disposed  of  for  the  purfMses  of  the  said 
company,  as  in  contracting  for  and  pur- 
chasmg  messuages,  lands,  tenements,  here- 
ditaments, materials,  goods,  and  chattels, 
for  the  use  of  the  said  undertaking;  and  in 
nominating,  electing,  appointing,  placing  or 
displacing  any  cleric,  collector,  inspector, 
porter  or  other  officer  or  servant  of  the  said 
company  (not  being  a  treasurer  of  the  said 
company,  who  is  to  be  elected  and  appointed 
at  a  general  meeting  of  the  company  there- 
inbefore mentioned),  and  with  such  salaries, 
gratuities,  or  other  recompense,  as  to  the 
said  court  of  directors  shall  seem  |>roper ; 
and  in  making,  enforcing  and  rescinoing, 
compounding  and  compromising,  all  con- 
tracts and  bargains  touching  or  in  anywise 
concerning  the  underUking,  subject  to  such 

YOL.  I. 


orders,  bye -laws,  rules  and  regulations,  as 
shall  at  any  time  be  duly  made  by  the  said 
company, in  restraint,  control,  or  regulation 
of  the  powers  and  authorities  b^  the  act 
granted:  And  the  said  court  of  directors 
may  require  such  security  to  be  given  to 
the  said  company  of  proprietors  from  any 
clerk,  collector,  officer  or  officers  (not  being 
a  treasurer  of  the  said  company),  or  other 
person,  for  the  faithful  execution  of  their 
respective  offices  or  duties,  as  they  may 
think  proper  or  reasonable. 

By  section  53,  the  said  directors  shall  or 
may  hold  their  first  meeting  within  thirty 
days  after  the  passing  of  the  act,  at  such 
time  and  place  within  the  said  city  of  West- 
minster, or  county  of  Middlesex,  as  th^ 
shall  think  proper,  and  shall  have  full 
power  and  authority  to  adjourn  such  first 
meeting,  and  again  to  meet  and  adjourn 
from  time  to  time,  and  from  place  to  place, 
within  the  said  city  or  county,  as  they  shall 
think  fit;  and  the  said  directors  shall  ap- 
point one  of  the  directors  to  preside  as 
chairman,  and  all  questions,  matters  and 
things  which  shall  be  proposed,  discussed 
or  considered  by  the  said  directors  at  any 
of  their  meetings,  shall  be  decided  and  de- 
termined by  a  majority  in  number  present 
(the  number  present  not  being  less  than 
five),  and  in  case  of  an  equal  number  of 
votes  upon  any  question,  including  the  vote 
of  the  chairman  for  the  time  being,  such 
chairman  shall  have  the  decisive  and  cast- 
ing vote;  and  if  on  the  day  appointed  for 
any  meeting  of  the  said  directors,  five  mem- 
bers qualified  to  rote  shall  not  attend,  then 
and  in  every  such  case  the  meeting  shall  be 
adjourned  till  f>uch  time  as  the  members  or 
member  then  present,  or  if  none  be  present, 
as  the  clerk  of  the  said  companjf ,  or  such 
other  person  as  shall  attend  in  his  or  their 
place,  shall  appoint ;  and  any  or  either  of 
the  directors  may  at  any  time  when  he  or 
they  shall  think  fit,  call  a  meeting  of  the 
directors,  by  notice  in  writing,  signed  by 
such  directors  or  director,  to  be  sent  by  tfaie 
post  or  otherwise  to  the  residence  or  address 
of  every  director. 
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Oeiober  4,  1832 ;  and  Jmuary  3,  and  March  28,  1833.    On  23d  Am, 
1832,  Mr.  Courtenay,  chairman  of  the  directors  of  the  oompanj,  in  a  letter  to 
«*.  the  plaintiff,  expressed  himself  as  deddedlj  of  opinion  that  an  advance  of 

fordM  ijiKBT  <c^y  ought  to  bo  sanctioned  by  the  court  without  delay.  On  29th  March, 
CownMi.  1833,  Mr.  Courtenay  neni  to  the  plaintiffa  letter  to  the  following  eflect:—** Sir 
— I  have  been  desired  by  the  court  of  directors,  as  their  diainnan,  to  commu- 
nicate to  you  the  result  of  their  determinations  upon  a  subject  whidi  has 
lately  occupied  much  of  their  attention ;  I  mean  the  future  establishment  of 
officers.  The  papers  left  with  you  to-day,  will  have  sufficiently  e3qplaiDed 
to  you  the  general  nature  of  their  views  upon  this  subject  To  this  I  am 
desired  to  add,  that  the  directors  present  at  several  meetings,  have,  afler 
much  consideration,  come  to  the  unanimous  conclusion,  that  your  habits  will 
not  fit  you  to  discharge  the  increasing  duties  of  clerk  to  the  company  with 
comfort  either  to  them  or  to  yourself;  and  therefore  that  it  is  the  duty  of  the 
court  to  make  a  new  c^pointment  of  clerk  at  this  new  era  of  their  establish- 
ment, when  the  active  operations  of  the  company  are  about  to  commenoe. 
The  directors  are  not  forgetful  of  the  services  which,  in  many  respects,  yoa 
have  rendered  to  the  company;  and,  I  trust,  they  will  concur  with  me  in 
thinking  that  those  services  ought  to  be  compensated  beyond  the  amount  of 
salary  actually  due.  Personally,  I  have  to  thank  you  for  much  attentjon, 
whenever  business  has  brought  us  in  contact.  Signed,  W.  Courtenay^  On 
the  1 1th  Aprils  at  a  court,  at  which  the  plaintiff  acted  as  clerk,  the  letter  of 
Mr.  Courtenay  was  entered  on  the  minutes,  together  with  an  order  for 
calling  a  special  court  on  the  ITth  Aprils  for  the  purpose  of  appointing  a  fit 
and  proper  person  to  fill  the  situation  of  chief  clerk  to  the  company ;  to  this 
the  plaintiff  also  entered  a  protest  on  the  minutes.  On  17th  April  (pre- 
viously to  which  the  plaintiff  had  printed  and  circulated  Mr.  Courtenay^ 
letter  amongst  the  du'ectors),  a  resolution  was  passed:  **  That  the  court 
having  taken  into  consideration  the  minutes  of  the  last  meeting,  together 
with  the  minutes  of  previous  meetings,  and  a  letter  of  certain  proprietors, 
assembled  at  a  meeting,  requiring  the  directors  to  suspend  the  dismissal  of 
the  clerk,  until  the  sense  of  a  general  meeting  could  be  taken ;  and  having 
further  considered  the  general  conduct  of  Mr.  Ridgway^  and  his  fitness  for 
the  office  of  clerk,  Resolved,  that  Mr.  Ridgway  shall  be,  and  he  is  hereby  dis- 
placed, from  the  situation  of  clerk  to  the  company.''  From  that  time  the 
plaintiff  was  excluded  from  the  performance  of  the  duty  of  clerk.  Tlie 
learned  judge  put  it  as  a  question  for  the  jury  to  say,  whether  the  entry  of 
the  protest  by  the  plaintiff  on  the  11th  April,  was  a  sufficient  cause  to 
justify  the  defendants  in  dismissing  the  plsdntiff  from  his  office  of  clerk ;  and 
they  found  that  it  was.  A  verdict  was  found  for  the  plaintiff  for  12/.,  with 
liberty  to  the  defendants  to  move  to  enter  a  nonsuit;  and  to  the  plaintifl'to 
move  to  increase  the  damages  to  150/.  Rules  to  shew  cause  having  bees 
respectively  obtained ;  both  came  on  for  argument  together. 

Sir  W.  W.  Follett  and  /.  Hendereon,  fbr  the  plaintiff.— The  first  objection 
is,  that  there  was  no  evidence  to  support  the  allegation  in  the  declaratioD  of 
a  contract  for  an  annual  salary  payable  quarterly;  for  there  being  no  proof  of 
a  stipulation  for  quarterly  payment,  the  time  of  payment  by  operation  of  law 
would  be  annual.    The  several  payments  having  been  made  near  the  usual 
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quarterly  periods  of  the  year,  there  was  evidence  to  go  to  the  jury  of  an     KN^tBfncft. 
engagement  at  an  annual  salary,  payable  quarterly.    BeeMion  ▼.  CoUyer  (b),      k^^^^^y 
and  Fawcett  v.  Cath  (c),  are  authorities  for  Uiis ;  and  that  the  contract  need  not  e. 

be  in  writing.  If  so,  the  defendants  had  no  right  to  dismiss  the  plaintiff  without  ^hdMarkbt 
paying  up  the  salary  to  the  end  of  the  year.  The  next  objection  is,  that  as  the  Compamt. 
jury  have  found  that  the  entry  by  the  plaintiff  of  the  protest  on  the  1 1th  April, 
was  a  suflScient  ground  of  dismissal,  the  plaintiff  is  not  entitled  to  recover 
any  thing,  even  the  aliquot  proportion  of  his  salary  up  to  the  time  of  the  dis- 
missal. On  this  point  it  was  not  enough  for  the  jury  to  find  merely  an  entry 
of  the  resolution  of  dismissal,  they  ought  further  to  have  found  an  actual 
dismissal  Besides,  misconduct  sufficient  to  justify  dismissal,  must  have 
occurred  previously  to  the  disiftissal,  and  must  be  relied  on  at  the  time ;  and 
a  master  has  no  right  to  rely,  in  an  action  like  this,  on  alleged  acts  of  mis- 
conduct, upon  which  he  did  not  ground  his  course  of  conduct  at  the  time 
of  the  dismissal.  Here  there  was  clearly  an  intention  to  dismiss  the  plaintiff 
on  the  29th  March ;  and  the  meeting  <m  the  1 1th  Aprit,  at  which  the  protest 
was  entered,  was  actually  for  the  purpose  of  appointing  a  successor.  The 
dismissal  had  therefore  taken  place  on  the  Uth  Aprils  before  the  ground  of 
justification  had  happened.  Spain  v.  Amoti  (<l),  and  Turner  t.  Rolnn9cn(€), 
are  authorities  to  the  eflect,  that  where  a  servant  is  dismissed  for  misconduct, 
he  cannot  recover  for  salary  even  pro  rata  ;  but  then  such  dismissal  must  have 
taken  place  in  consequence  of  the  misconduct.  That  was  not  the  case  here. 
There  is  nothmg  in  the  other  objection  that  the  plaintiff  could  only  recover  in 
a  special  action.  The  form  was  an  indebitatus  count,  in  Gandeli  v.  /^n- 
tiffny  (/),  and  the  declaration  here  is  in  effect  the  same.  The  declaration  in 
this  case  was  sufficient  on  the  principle  of  the  decisions.  There  was  no  vari- 
ance between  the  contract  alleged,  and  that  in  evidence*;  there  was  ample 
evidence  of  a  contract  at  an  annual  salary,  payable  quarterly ;  and  there  was 
no  proof  of  «ny  dismissal  in  consequence  of  the  misconduct  now  relied  on. 
For  these  reasons  there  should  be  no  nonsuit ;  but  the  plaintiff  must  hold 
his  verdict,  and  have  the  damages  increased  to  150/. 

ITelly,  for  the  defendants.-— The  first  objection,  that  there  was  no  proof  of 
any  stipulation  for  quarterly  payments  of  the  salary,  has  not  been  answered. 
The  only  proof  of  the  contract  was  the  two  entries  :  they  contain  no  stipula- 
tion as  to  the  time  of  payment  whatever;  and  the  Court  cannot  imply  that 
quarterly  payment  was  part  of  the  contract,  without  some  foundation  upon 
which  to  rest.  A  contract  for  a  yearly  service  at  a  specific  salary,  must  be 
proved  as  alleged,  although  both  the  time  and  sum  are  averred  under  a 
videiieit.  Preetcn  v.  Butcher  (^). — [Lord  Denman,  C.  J. — Why  may  not 
the  directors  have  agreed  afterwards  by  parol,  to  pay  the  salary  quarterly  ?] — 
They  might  have  done  so ;  but  there  is  not  sufiteient  evidence  that  they  did. 
[Coleridge,  J. — If  you  know  nothing  of  the  terms  of  the  contract,  would  not 
the  payment  of  wages  be  evidence  of  the  terms  ?  Here  was  one  contract ; 
why  might  not  payment  of  wages  be  evidence  of  a  subsequent  contract  ?]— 
So  it  might,  but  a  new  contract  was  not  proved. — [Patteeon,  J. — ^Not  a  new, 

(6)  4  Bingr.  809.  (e)  5  Ban.  &  Adol.  789:  S.  C.  6  Car.  & 

(c)  5  Barn.  &  KM.  904.  Payoe.  15. 

(«0  i  Stark.  256.  (/)  4  Camp.  875. 

iff)  1  Stark.  8. 
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KSt^Btmk    but  a  supplementary  contract]— As  to  the  other  objection.    There  is  no 
RiDowAY       "authority  for  the  doctrine  contended  for  on  the  other  side,  that  the  dismissal 
V.  must  be  for  the  misconduct  which  aflbrded  the  ground  of  justification.     It 

it>u>^rRKXT   ^^  °^^  necessary  to  shew  that  the  dismissal  was  in  consequence  of  the  act  of 
CoMFAjiT.      misconduct.    It  is  suflScient  if  the  jury  are  satisfied  that  the  act  of  miscon- 
duct occurred.    He  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — ^This  is  an  action  which  the  plaintiff  a  servant  of  the 
Hungerford  Market  Company,  brought  against  that  company,  to  recover 
three-quarters  of  a  year's  salary;  and  the  jury  found  a  verdict  for  the 
plaintiff  for  a  sum  of  12/.,  for  the  period  between  the  25th  oi  March  and  the 
1 1th  of  April,  A  rule  was  subsequently  obtained  to  set  aside  the  verdict,  and 
enter  a  nonsuit,  on  the  ground  that  the  contract  had  not  been  proved  as  laid. 
The  contract,  as  stated  in  the  declaration,  was  an  appointment  at  an  annual 
salary,  payable  quarterly.  Tho  contract  said  to  have  been  proved  was 
at  an  annual  salary,  but  without  any  stipulation  as  to  the  quarterly  pay- 
ments of  the  salary.  On  the  other  hand  Uiere  was  a  motion  for  increasing 
the  amount  of  the  damages,  calculating  them  from  the  time  of  the  dismissal 
for  three-quarters  of  a  year,  so  as  to  complete  the  year  of  service,  as  it  was 
contended  that  the  dismissal  of  the  plaintiff  was  improper,  and  that  he  was 
the  servant  of  the  company  to  the  end  of  that  period.  I  think,  that  so  &r  as 
the  rule  for  a  nonsuit  depends  on  the  alleged  variance  between  the  dedara- 
tion  and  the  proof,  it  cannot  be  supported ;  and  I  also  think  that  the  rule  for 
increasing  the  damages  must  be  discharged.  As  to  the  alleged  variance,  I 
think  that  there  is  no  ground  for  saying  that  the  entry  of  the  reaoluticm  to 
appoint  the  plaintiff  is  the  sole  evidence  of  the  contract,  for  it  is  clear  that 
the  party  might  aderwards  have  insisted  on  the  payment  of  the  salary 
quarterly,  and  that  this  might  have  been  agreed  upon ;  and  such  an  arrange- 
ment may  fairly  be  implied  from  the  proof  of  what  was  subsequently  done 
between  these  parties.  There  was  another  ground  on  which  the  rule  for  the 
nonsuit  was  obtained,  namely,  that  the  plaintiff  had  been  properly  dismissed 
from  the  service  for  misconduct :  on  that  ground  it  seems  to  me  that  the 
rule  should  be  made  absolute.  It  has  been  contended  that  he  was  entitled 
at  least,  pro  raiOf  for  such  part  of  the  quarter  as  had  elapsed  before  his 
dismissal ;  but  the  cases  on  this  subject  shew,  that  if  a  man  so  conducts 
himself  that  he  cannot  give  that,  in  respect  of  which  his  salary  is  to  be  paid — 
namely,  his  service  to  his  employer-— he  is  not  entitled  to  maintain  an  action 
for  remuneration.  That  was  the  rule  laid  down  in  Turner  v.  RobinwHy  and 
in  most  of  the  other  cases.  With  respect  to  one  of  the  arguments  which 
has  been  urged  in  this  case,  it  does  not  appear  to  me  at  all  necessary 
that  the  master,  having  a  good  ground  for  dismissing  his  servant,  should  be 
bound  to  state  it  at  the  time  he  adopts  the  resolution  of  dismissing  him  ;  it 
seems  to  me  to  be  enough  that  a  good  ground  for  the  dismissal,  arising  from 
the  conduct  of  the  servant  himself,  should  exist.  I  put  my  opinion  on  the 
ground  of  the  manifest  inconvenience  of  adopting  a  different  rule.  Suppose 
that  the  servant  knew  that  his  master  meant  to  dismiss  him,  and  in  conse- 
quence of  knowing  it,  he  insulted  the  master.  Would  not  the  master  be 
entitled  at  once  to  dismiss  him  without  payment  of  wages,  although  his 
dismissal  liad  before  been  determined  on,  though  fo#  a  difierent  motive,  and 
for  another  cause?    I  think  that  it  is  unnecessary  to  oonsMeir  bow  ihr  it  is 
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irae  that  the  cause  which  ultimately  justifies  the  dismissal  must  be  known    £ti«^BMcA. 
at  the  time  the  dismissal  is  detennined  on,  or  whether  that  cause  may  not      pi^^y 
aderwards  be  rendered  available  in  the  maiyier  mentioned  by  my  brother  «. 

Coleridge,  I  think  that  if  the  cause  of  dismissal  does  exist,  the  servant  ^^^^  markbt 
cannot  afterwards  be  heard  in  court  as  a  claimant  for  his  wages,  when  it  is  Company. 
proved  that  he  has  committed  an  act  which  warranted  the  master  in  turning 
him  away.  The  question  now  is,  whether  the  want  of  the  power  to  trace 
the  dismissal  to  that  motive,  is  to  deprive  the  master  of  the  right  to  take 
advantage  of  an  act  of  this  sort,  which  is  committed  after  the  dismissal  for 
other  causes  has  been  resolved  upon.  The  jury  have  expressly  found  that  the 
dismissal  in  the  present  case  was  warranted ;  and  I,  for  one,  think  that  they 
were  right.  The  plaintiff  is,  therefore,  not  entitled  to  recover  damages  in 
this  action  ;  and  he  is  not  entitled,  in  consequence  of  his  incapacity  to  give 
that  consideration  in  respect  of  which  alone  the  salary  he  claims  was  to 
become  due. 

LiTiLBDALB,  J. — I  also  am  of  opinion  that  the  plaintiff  in  this  action  is  not 
entitled  to  recover  any  thing.  In  this  case  the  question  was  left  to  the  jury, 
whether  making  the  protest  was  a  sufficient  cause  of  dismissal,  and  they 
found  that  it  was  so.  Then  that  being  a  sufficient  cause  of  dismissal,  the 
counsel  for  the  plaintiff  have  argued,  that  unless  the  defendants  acted  upon  this 
cause,  and  dismissed  the  plaintiff /or  this  cause,  the  existence  of  the  cause 
itself  is  not  enough  to  justify  them,  but  it  must  be  followed  up  by  an  actual 
dismissal  on  that  account.  I  think  that  is  not  the  case  in  point  of  law ;  but 
if  the  cause  of  dismissal  existed,  that  alone  is  sufficient.  So,  in  this  case, 
if  there  was  a  sufficient  cause  of  dismissal,  I  think  that  was  enough, 
though  the  plaintiff  might  not  be  actually  dismissed  upon  that  ground.  I 
am,  therefore,  of  opinion,  that  not  only  the  plaintiff  is  not  entitled  to  increase 
the  damages,  but  that  he  is  not  entitled  to  recover  any  thing.  As  to  the 
question  of  variance  between  the  declaratk>n  and  the  proof,  I  am  of  opinion 
that  in  this  case  the  regular  series  of  quarterly  payments  of  50/.  each,  was 
quite  sufficient  evidence  to  be  left  to  the  jury,  to  justify  them  in  inferring 
that  there  was  a  subsequent  agreem^t  for  this  salary  to  be  paid  quarterly.  . 

Pattbson,  J.— There  are  two  grounds  on  which  this  nonsuit  has  been 
applied  for ;  the  first,  that  there  was  a  variance  between  the  declaration  and 
the  proof;  the  second,  that  the  plaintiff  was  properly  dismissed.  On  the 
first  ground,  if  it  be  absolutely  necessary  to  determine  that  point,  I  should 
say  that  there  is  no  variance.  It  seems  to  me  that  there  was  sufficient  proof 
of  a  contract  with  the  plaintiff  for  a  yearly  salary,  payable  quarterly.  How- 
ever, as  the  Court  think  that  on  the  other  ground  the  rule  for  the  nonsuit 
must  be  made  absolute,  it  is  not  necessary  to  discuss  that  question.  As  to 
the  other  ground,  then,  the  jury  found  that  the  cause  of  dismissal  was  suffi- 
cient ;  and  that  the  plaintiff  was  dismissed  for  that  cause.  If  a  good  cause 
of  dismissal  exists  at  the  time,  the  master  may  assign  that  as  the  cause ;  but 
whether  there  was,  or  was  not,  any  other  reason  for  the  dismissal,  he  is  not  ^ 

bound  to  state.  He  may  be  willing  to  take  advantage  of  whatever  one 
servant  does,  as  affi>rding  him  a  good  ground  for  dismissal;  when  with 
another  servant  he  might  be  ready  to  pass  over  the  cause  of  complaint  in 
XNU-t,  or  altogether.    Here,  however,  it  is  said  that  the  cause  arose  after  the 
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King*»  Bendt.    dismissal  had  been  deterniiDed  on ;  for  though  on  the  29th  of  Martha  tfa6 
RioGWAT      company  seemed  inclined  to  get  rid  of  the  plaintiff,  it  appeared  that  it  was 
f*  on  the  11  th  of  April  they  sent  out  the  notice  that  another  court  was  to 

roRD  Market  assemble  on  the  ITth,  to  elect  a  fit  and  proper  person  whom  theym^t 
Company,  employ  as  thdi'  clerk.  That  notice  was  directed  to  be  sent  out  by  the  Tcry 
clerk  whom  it  was  the  object  of  such  a  meeting  of  the  court  to  supersede. 
He  did  not  write  that  notice  as  he  was  directed,  but  he  made  an  entry  of  it 
upon  the  books,  as  he  was  bound  to  do ;  and  he  afterwards  protested  against 
the  same,  as  wholly  illegal,  as  he  was  competent  to  perform  the  duties  of  his 
office,  and  desirous  of  performing  them.  On  the  11th  Aprii  he  was  still 
therefore  the  actual  clerk  of  the  company,  but  on  that  day  he  gare  them,  by 
his  own  conduct,  the  advantage  of  being  aititled  to  turn  him  out  directly ; 
whereas  before  that  time  they  might  not  have  been  justified  in  doing  so.  If 
we  said  that  such  conduct  was  not  sufficient  to  give  a  master  the  right  of 
dismissing  his  servant,  we  should  in  effect  declare,  that  a  servant  coming  to 
the  knowledge  of  the  intention  of  the  master,  would  be  privileged  to  do 
almost  any  thing ;  as  he  might  reply  when  the  cause  of  his  dismissal  was 
stated,  that  his  dismisstal  had  been  determined  on  before  that  cause  arose. 
Such  a  doctrine  would  lead  to  the  greatest  possible  inconveniences.  I  think 
that  we  cannot  dive  into  men's  minds  to  see  what  was  the  ultimate  motive  of 
their  conduct ;  but  that  if  the  cause  alleged  existed  at  the  time,  and  was  in 
itself  sufficient  to  justify  the  dismissal,  it  is  quite  clear  that  such  a  cause 
would  be  a  sufficient  answer  io  an  action  for  wages. 

Coleridge,  J. — I  am  of  opmion  that  the  rule  for  the  nonsuit  must  be 
made  absolute.  Three  reasons  have  been  presented  to  the  court  in  support 
of  the  rule.  The  first  is,  that  of  a  variance  between  the  declaration  and  the 
proof  I  am  of  the  same  opinkm  with  the  rest  of  the  court,  that  this  ground 
has  failed  altc^ether,  for  there  are  abundant  reasons  to  lead  to  the  conclusion 
that  the  salary  was  to  be  paid  quarterly.  The  second  ground  was,  that  the 
form  of  action  was  misconceived,  for  that  as  the  contract  Was  put  an  end  to 
within  the  year,  it  should  have  been  a  special  action  on  the  casa  If  it  wob 
necessary  to  decide  that  question,  I  should,  for  <me,  like  to  take  time  to 
consider  it,  especially  when  I  recollect  that  in  the  case  of  Arehard  t. 
Homer  (A),  Lord  Tenterden  ruled,  that  under  a  common  count  for  wages,  a 
party  cannot  recover  for  more  than  the  time  he  has  actually  served.  But  if 
the  third  objection  is  tenable,  it  is  unnecessaiy  to  decide  that  point.  I  am  of 
opinion  that  it  is  tenable.  It  is  quite  clear  that  though  the  party  be  engaged 
for  a  certain  time,  yet  if  he  give  suflicient  cause  lor  dismissal,  he  can  maintain 
no  action  for  wages.  The  jury  said  that  here  the  plaintiff  did  give  auflkioit 
cause  for  his  dismissal,  and  there  can  be  no  question  that  the  misconduct  of 
which  he  was  guilty,  was  quite  inconsistent  with  the  nature  of  the  service 
he  Mras  bound  to  perform.  If  such  conduct  had  been  allowed  to  pass  unno- 
ticed, it  might  have  been  repeated ;  and  then  it  would  have  been  impossible, 
iinder  any  circumstances,  that  such  a  servant  should  be  allowed  to  con^ne 
in  the  service  of  the  company.  But,  then  it  is  said  that  this  is  not  enough, 
but  that  it  should  have  been  put  to  the  jury,  and  that  the  jury  should  have 
found,  not  only  that  there  was  a  cause  for  the  dismissal,  but  that  such  cause 

ih)  S  Car.  &  Payne,  S49. 
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bad  been  actually  stated  at  the  time.    For  a  eonsidereble  time  I  was  much 

influenced  by  the  weight  of  the  arguments  pressed  upon  us  o»  this  point; 

but  I  am  convinced  now   that  a  master  may  put  an  end  to  the  seryice,    ^^  h^Voir- 

though  the  cause  for  which  he  has  resolved  to  determine  it,  be  not  that   vord  Market 

which  he  afterwards  sUtes.    Such  a  course  is  intelligible,  for  we  may  judge      Cowahy. 

of  the  reasonableness  of  an  assigned  cause;  but  if  we  were  to  adopt  the  other 

argument  that  has  been  pressed  upon  us — ^which  was  that  the  master  must 

state  the  reasons  operating  in  secret  on  his  mind — it  would  be  impossible  for  a 

jury,  at  anytime,  to  give  a  satisfactory  verdict  on  such  a  question.  It  is  enough 

for  the  master  to  have  a  justifiable  cause  of  dismissal  at  the  time,  whether 

tliat  is  the  cause  really  operating  on  his  mind  or  not.    I  am  therefore  of 

opinion,  that  on  that  ground,  the  rule  for  the  nonsuit  must  be  made  absolute, 

and  of  course  it  follows  that  the  other  rule  must  be  discharged. 

Rule  for  the  nonsuit  absolute. 

Rule  for  increasing  the  damages  discharged. 


Maddox,  Executor,  v.  Phillips. 

fVIILTON  moved  to  set  aside  an  order  of  WiliiamSy  J.,  made  in  this  case.  The  exemption 
to  exempt  the  plaintiff  from  the  payment  of  costs.     The  plaintiff  tried  ^eimtOT  from 
his  case  before  that  learned  judge,  upon  a  claim  for  5/.,  and  the  verdict  went  ?^^S?m]^4 
for  the  defendant.    There  was  then  an  application  to  the  judge  for  acer-  c.  42, 8.31,  after 
tificate,  but  which  he,  at  that  time,  did  not  grant.    A  summons  was  after-  fue^CTd^nt, 
wards  taken  out  before  him  on  the  supposition  that  the  order  to  deprive  the  it  a  matter  en- 
plaintiff  of  costs  ought,  under  the  Statute  3  &  4  Will  4,  c.  42,  s.  31  (a),  to  ^^^^a 
be  made  by  the  judge  who  tried  the  cause.     Mr.  Justice  Wiliiams,  after  the  decision  of 
looking  at  his  notes,  made  the  order  relieving  the  plaintiff  from  the  payment  of  thepoLt  u 
costs.     In  SouthgaU  v.  Crowley  (b).  Lord  Chief  Justke  Tmdal  said,  «ac-  ^^*^^£7*' 
cording  to  the   general  rule  established  by  the  act,   an  executor  when  being  under 
unsuccessful  is  liable  to  costs.    His  occasional  exception  is  an  excepted  case,  o^ini^!f^ftr~ 
and,  like  other  exceptions,  must  be  made  out  dearly.*' — [Lord  Denman,  G.  J.  that  of  the 
— That  was  an  applieatbn  to  the  Court  to  exercise  its  discretion.] — ^Yes. —  ▼<>«>• 
[Lord  Denman,  C.  J. — ^It  is  the  same  thing  here.     The  learned  judge  had  to 
eiercise  his  discretion,  he  has  exercised  it,  and  founded  his  judgment  on  a 
full  knowledge  of  all  the  facts.] — [Coleridge,  J. — The  authority  of  the  learned 
judge  in  this  matter  is  co-ordinate  with  our  own.] — ^The  legislature  did  not 
intend  that  the  authority  given  by  it  should  be  exercised  by  the  judge  at 
Nisi  Priue,  for  though  the  party  may  go  before  him,  yet  he  ought  not  to 
refer  to  his  notes,  but  should  lay  them  before  the  Court  for  the  decision  of 
the  Court — [Coleridge,  J. — That  would  be  to  make  us  a  Court  of  Appeal, 
without  shewing  what  power  we  have  to  set  aside  the  order ;  for  the  Statute 

(a)  By  which  it  is  enacted,  "  That  in  being  nontQited.  or  a  verdict  passing  against 

ever^  action  brought  by  any  execator  or  the  pJaiotiiT.  and  in  all  other  cases  in  which 

administrator,  in  right  of  the  testator  or  in-  he  would  be  liable  if  such  plaintiif  were 

testate,  sQch  execator  or  administrator  shall,  suing  in  his  own  right  upon  a  cause  of 

unless  the  court  in  which  such  action  is  action  accruing  to  himself,  and  the  defend- 

brongbt,  or  a  judge  of  any  of  the  said  supe-  anl  shall  have  judgment  for  such  costs,  and 

rior  courts  shall  otherwise  order,  be  liable  they  shall  be  recovered  in  like  manner.'* 
to  pay  costs  to  the  defendant  in  case  of         (6)  I  Bing.  N.S.  518;  S.C.  1  Hodges,  1. 
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Kin^Btmdu    Bays  Dothiog  about  it.] — ^Theii  we  ask  that  it  may  be  set  aside,  quia  imprth- 
vidi  emanavU, 

Per  Curiam, — You  cannot  under  this  Statute  make  an  application  to  the 
Court  to  set  aside  the  order  of  a  judge,  for  his  authority  in  Uiese  matters  » 
co-ordinate  with  that  of  the  whole  Court. 

Rule  refused. 


The  King  v.  Clarke  and  Austin. 

1.  If  ft  collector  ¥NDICTM£NT  against  these  two  defendants  for  an  assault  upon  a  person 
Bon^^eiilT«r  n^ined  Grinder^  a  constable.  The  first  count  was  for  assaulting  him 
from  thremu  yfi\^n  in  execution  of  his  duty  as  a  constable.  The  second  count  was  for  a 
him  by  a  person  common  assault.  At  the  trial  before,  Ga^ehe,  J.,  at  the  last  Suisex  Spring 
h°  r***bom^  Assizes,  it  appeared  that  the  defendant,  Clarke^  kept  a  public-house  at 
distrftinforpftj-  Bognor,  and  was  in  arrear  with  his  taxes,  On  the  28th  of  October,  1834,  a 
that  resifttonoft  P^rson  of  the  name  of  Tipper,  who  was  the  collector  of  the  taxes,  applied  to 
will  be  offered,  Ciarke,  at  his  house,  for  8/.  2«.  for  arrears  of  land-tax,  and  likewise  said  that 
right^fromthe  ^^^^  ^'^^  ^  ^^^"^  ^^^  ^^^  assessed  taxes.  Upon  this  occasion  Hipper  was 
nature  of  his  accompanied  by  a  constable  of  the  name  of  Coliine,  Clarke  said,  *'  I  sup- 
consuble  with  pose,  if  I  do  not  pay,  you  will  distrain  ?''  Tipper  said  he  should :  upon  which 
tertion'^^S'ir  ^^''**»  ^^^^  a  whip  in  his  hand,  threatened  that  if  Tipper  touched  any  thing, 
such  consuble  he  would  split  his  skull ;  and  said  that  if  TSpper  and  Collins  did  not  go 
undaTiiu^cir-  *^*3^  ^  would  bundle  them  out.  He,  however,  desired  Tipper  to  call  on  the 
cumstancee,  an  following  Saturday ;  but  ultimately  he  promised  to  send  his  son  on  that  day 
be  maintained  with  the  money.  He  did  not  do  so,  and  Tipper  called  again  accompanied  by 
d^ecribing  such   Collins,  on  the  29th  of  November.  On  this  occasion  Tipper  desired  Grinder 

aasauit  as  an 

assault  on  the  and  Holder,  two  other  constables,  to  be  in  readiness  lest  any  vblence  should 
«^t?on*Jf£t  ^  attempted.  Tipper  and  Collins  entered  the  house;  but  Grindex  and 
duty.  Holder  remained  outside.     When  Tipper  saw  Clarke  in  the  parlour,   he 

2.  A  collector     again  demanded  the  arrears  of  land-tax.     Clarke  immediately  went  and 

of  taxes  may        \r  ,,  .ii  «  i>«/n  >•* 

distrain  without  fastened  the  outside  door  and  went  away:  upon  which  Tipper  desired  Collins 
Jll^t°with  hSr  ^^  unfasten  it,  and  let  in  Grinder  and  Holder,  which  was  done.  Clarke 
afler  this  returned  with  eight  or  ten  men,  amongst  whom  was  the  defendant, 
Austin.  Clarke  asked  Tipper  what  that  '*  thief-catcher.  Grinder!^  wanted 
there  ?  Tipper  answered,  that  he  was  come  to  aid  and  assist  him.  Ciarke 
then  said,  he  should  not  pay  the  taxes  whilst  Grinder  remained  in  the  house, 
and  ordered  Austin  to  turn  him  out.  Austin  laid  hold  of  Grinder  and 
dragged  him  towards  the  door ;  and  a  scuffle  took  place  between  all  the  parties. 
Ultimately  Clarke  paid  the  money,  and  the  parties  went  away.  The  learned 
Judge  directed  the  jury  to  consider  whether  the  constables  were  taken  by 
Tipper,  the  collector,  under  a  reasonable  anticipation  of  violence,  or  mereljc 
to  annoy  Clarke,  The  jury  found  -  the  defendants  guilty ;  and  said  that 
the  constables  were  taken  by  Tipper  under  a  reasonable  antjcipatk>n  of 
violence,  and  not  to  annoy  Clarke, 

Andrews,  Serjt,  having  in  the  former  part  of  this  term  obtained  a  rule 
nisi  to  arrest  the  judgment, 
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riaU,  and  6.  F,  Janes,  now  shewed  cause. — The  conBtable  was;  in  the  pre- 
sent instance,  in  the  execution  of  his  duty  at  the  time,  because  it  was 
expressly  found  by  the  jury,  that  Tipper  had  good  reason  to  anticipate 
resistance,  which  would  be  a  breach  of  the  peace.  That  expectation  was 
sufficient  at  common  law  to  justify  the  presence  of  the  constable :  if  so^  the 
assault  was  committed  on  him  in  the  execution  of  his  duty.  Tipper  was  also 
justified  in  taking  Grinder  along  with  him  by  the  Statute  38  Geo.  8,  a  5, 
s.  17  (a),  which  authorizes  the  interference  of  peace  officers  where  there  is  a 
neglect  or  refusal  to  pay  taxes.  The  40th  clause  of  the  same  act  may  be 
referred  to  in  support  of  this  view  of  the  subject.  That  clause  is  applicable 
to  cases  where  lands  are  unoccupied,  and  no  sufficient  distress  can  be  found 
upon  the  premises.  In  such  a  case,  it  is  declared  that  it  shall  be  lawful  for 
the  constable,  headborough,  or  tithing-man  to  go  and  distrain  upon  the  lands ; 
and  that  whenever  a  tumult  is  apprehended,  the  justices  shall  be  authorized  to 
swear  in  constables ;  and  in  such  a  case  the  constable  would  be  considered 
as  acting  in  the  discharge  of  his  duty.  There  is  another  ground  on  which 
this  indictment  can  be  supported,  and  that  is,  on  the  count  for  a  common 
assault.  If  the  Court  should  hold  that  a  collector  is  not  justified  in  taking  a 
constable  with  him,  where  he  apprehends  a  breach  of  the  peace,  it  will  not  be 
possible  for  any  collector  in  future  to  do  his  duty. 


jrti«>«  AmA. 


Andrews,  Serjt.,  and  Long,  in  support  of  the  rule. — ^The  argument  on  the 
other  side  proceeds  entirely  on  a  misapprehenskin.  The  defendant,  Clarke, 
is  a  housekeeper  of  seventeen  years*  standing,  and  is  told  that  Tapper  had 
come  to  demand  a  sum  of  Hi,  2#.,  and  that  he  would  make  a  distress  on  the 
premises.  When  he  came  on  the  28th  of  October,  he  did  not  produce  a 
warrant,  he  did  not  even  say  that  he  had  one.  There  was  not  then  any 
refusal  or  resistance,  so  as  to  justify  him  in  calling  in  the  constable.  He 
might  have  done  so  if  he  had  had  the  commissioners*  warrant  Under  that 
authority  he  might  even  have  broken  open  trunks  in  search  of  a  distress. — 
IPaiteeon,  J.,  and  Coleridge,  J. — ^They  must  have  a  special  warrant  for  that.] 


(a)  By  that  itatate,  recitiDg  that  doabti 
ha^e  ariien  tottching^  the  authority  of  col- 
lectors to  distrain  for  non-payment  of  the 
land-tax  under  the  warrants  nsoally  gnnted 
by  commissioners  at  the  time  of  their  ap- 
pointments, it  is  enacted  and  declared,  that 
if  any  person  shall  refuse  or  neglect  to  pay 
any  sum  or  sums  of  money,  whereat  he  or 
■he  shall  be  rated  or  assessed  by  this  act, 
upon  demand  bv  the  said  collector  or  col- 
lectors of  that  place,  according  to  the  pre- 
cepu  or  estreats  to  him  or  them  delivered 
by  the  said  coqimissioners ;  that  then,  and 
in  ever^  such  case  and  cases,  it  shall  be 
lawful  for  the  said  collectors,  or  any  of  them, 
and  they  are  hereby  authorised  and  required 
to  levy  the  sum  assessed,  by  distress  and 
sale  of  the  goods  and  chattels  of  such  per- 
son so  neglecting  or  refusing  to  pay.  or 
distrain  upon  the  messuages,  lands,  tene- 
ments, and  premises,  so  charged  with  any 
such  sum  or  sums  of  money,  without  any 
further  authority  from  the  commissioners 
for  that  purpose :  and  the  goods  and  chattels 
then  and  there  found,  and  the  distress  so 
taken,  to  keep  by  the  space  of  four  days,  at 


the  cost  and  charge  of  the  owners :  and  if 
the  said  owners  do  not  pay  the  sum  or  sums 
of  money  so  rated  or  assessed  within  the 
said  space  of  four  days,  then  the  said  dis- 
tress shall  be  appraised  by  two  or  more  of 
the  inhabitants  where  the  same  shall  be 
taken,  or  other  suflkient  persons,  and  shall 
be  sold  by  the  said  collectors  for  payment 
of  the  said  money,  and  the  overplus  coming 
by  such  sale  (if  any  be),  over  and  abova 
the  tax  and  charge  of  taking  and  keepbg 
the  said  dutress,  shall  be  immediately  re- 
turned to  the  owners  thereof;  and  more- 
over, that  it  shall  be  lawful  to  break  open, 
in  the  daytime,  any  house,  and  upon  war^ 
rant  under  the  hanmi  and  seals  of  any  two  or 
more  of  the  said  commissioners,  any  chest, 
trunk,  box,  or  other  thing,  where  any  such 
goods  are,  calling  to  their  aitutantfe  the 
eonttabUi,  titking-men,  or  hemdborought 
within  the  counties,  &c.,  where  anj  refusal 
or  neglect  shall  be  made,  which  soul  officers 
are  hereby  required  to  be  aiding  and  ot- 
eUting  in  the  prewuset,  as  they  will  answer 
the  contrary  at  their  peril.** 
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J5y«  BmA.  '^^Tipp^r  took  a  constable  where  th^re  was  no  ground  to apprdiend  a  tamalt, 
and  he  himself  occasioDed  the  tumult  which  is  now  complained  of. — [Paiiesom, 
J. — Tipper  had  a  general  warrant  as  a  collector.}— [C^/isTM!^,  J. — For  every 
act  whidi  he  does  as  collector  he  carries  his  general  wanant  about  him.] — In 
order  to  justify  his  taking  a  constable,  he  must  have  a  reasonable  i^prehen- 
sion  of  danger,  and  there  was  no  sudi  af^prdiension  in  this  ease.  It  is  a 
mistake  to  argue  that  because  Clarke  refused  to  pay  the  taxes  on  the  28th 
of  October,  Tapper  was  justified  in  invading  his  house  with  a  constable  on 
the  29th  of  November.  The  whole  of  the  17th  section  of  the  38  Geo.  3,  c  5, 
shews  that  the  constable  is  to  be  caUed  in  for  the  sole  frarpose  of  breakii^ 
open  doors  where  such  a  course  is  necessary.  The  right  to  call  in  the  con- 
atable  depends  on  the  latter  part  of  the  section,  and  on  that  only.  If  the 
collector  of  taxes  is  generally  warranted  in  caHii^  in  a  constable  to  make  a 
distress,  still,  here  no  distress  was  necessary,  nor  was  any  made :  and  the 
refusal  to  pay  must  be  made  at  the  time,  and  must  be  in  force  at  the  time 
when  the  constable  is  called  hk^-^Coleridget  J. — ^The  demand  was  made  in 
October,  in  a  peaceable  way.  On  that  occasion  violent  language  was  used  : 
the  promise  then  made  to  come  and  pay  was  not  kept  The  party  went  again, 
and  considering  the  language  that  had  before  been  employed,  was  it  not 
reasonable  to  apprehend  that  some  violence  would  be  used  T  he,  therefi>re, 
went  with  a  constable,  and  then  the  door  was  bolted  on  them ;  does  not  that 
justify  Tipper  in  taking  the  constable?  Ten  or  twelve  men  are  introduced 
into  the  house ;  and  the  question  is,  whether  up  to  that  time  the  constables 
were  not  there  ionooently.]h'There  was  no  reasonable  apprehension  of  any  vio- 
lence^ whatever.  Tipper  was  not  in  fear  of  the  threats  in  the  first  instance ; 
and  no  vblence  was  at  first  used  by  the  men,  on  the  29tk  of  November.  As 
to  men  being  in  the  house,  it  has  not  been  yet  adverted  to  that  the  houae  is  a 
public  house,  a  place  where  many  people  are  likely  to  resort. 

Lord  Denman,  C.  J. — ^The  question  which  the  Court  has  first  to  decide,  is 
whether  there  was  an  assault  committed  by  Clarke  and  Austin  on  Grimier, 
when  the  latter  was  in  the  execution  of  his  duty.  It  appears  that  Grinder 
was  a  constable  who  was  brought  into  the  defendant's  house  by  Tipper,  the 
tax  collector.  Tipper  had  taken  Calline  with  him  to  demand  the  taxes  on 
the  28th  of  October,  and  violent  language  was  then  used  towards  him,  but 
Clarke  promised  to  come  to  Tipper  and  pay  what  was  due.  Clarke  did  not 
perform  his  promise.  Tipper  went  again  on  the  29th  of  November,  accom- 
panied as  before  by  CoUine.  There  was  no  objection  made  on  either 
occasions  by  the  defendant,  Clarke,  to  CoUine.  Tapper  also  took  with  him 
two  other  persons,  the  constable  Grinder,  and  Holder.  When  Tipper  and 
CoUine  got  into  the  house,  Clarke  fastened  them  in,  and  kept  them  th^e. 
The  collector  had  just  ground  of  apprehension,  from  this  act  of  vblence,  that 
more  was  intended.  Then  CoUine  opened  the  door,  and  let  in  the  two  other 
men.  It  was  a  public  house,  and  there  were  many  men  in  the  house.  The 
jury  found  that  the  two  constables  were  brought  in  from  an  apprehension 
that  some  mischief  would  arise,  but  not  with  any  intention  of  annoying 
Clarke.  Clarke  ordered  Tipper  to  turn  those  men  out  of  the  house,  and 
said,  speaking  of  Grinder,  that  no  taxes  should  be  paid  till  that  thief-catcher 
was  gone.  The  question  is,  whether  Grinder  was  at  that  time  in  the  house 
in  the  execution  of  his  duty.    I  cannot  doubt  that  he  was.    I  think  that  the 
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collector  had  met  with  ireatmeDt  which  justffied  Ghimder^M  introductioo  there^     Khg's  Bench. 
and  that  the  constable  would  have  been  gwiiy  of  a  neglect  of  duty  if  he  had      ThTiT^o 
left  the  house.    As  to  the  Statute  which  has  been  referred  to»  it  has  not  here  r. 

any  application,  for  in  general  it  is  the  duty  of  a  constable  to  give,  and  the    ^  auuinJ^ 
general  ri^t  of  a  public  officer  to  have  the  protection  of  the  law.    I  think, 
therefore,  that  Tipp$r  was  justified  in  bringing  Grimier  into  the  house;  and 
that  under  such  circumstances  as  appear  in  this  case,  GrituUr  would  not 
have  been  justified  in  leaving  it. 

LrrTLED4L^  J.— *i  am  of  the  same  opinion*  I  think  that  the  constable 
was  there  in  the  execution  of  his  duty;  for  from  the  threats  of  Ciarke,  the 
collector  had  a  right  to  suppose  that  something  might  take  place  which  would 
require  the  intenrentioii  oi  the  constable ;  if  so^  the  constable  was  in  the  house 
for  the  purpose  of  aiding  and  assistiqg  in  the  prevention  of  a  breach  of  the 
peace ;  and  in  consequence  was  in  the  execution  of  his  duty. 

Pattbson,  J.-*I  am  of  (^nion  that  this  verdict  may  be  sustained  upon 
the  first  count  of  the  indictment.  The  case  does  not  lall  within  the  provi* 
sions  oi  the  statute.  That  relates  only  to  cases  where  it  is  necessary  to  break 
open  doors  and  trunks.  The  constable  being  there,  was  justified  by  the 
conduct  of  Clarke  in  continuing  on  the  premises.  When  the  collector  went 
on  the  28th  of  October,  he  did  not  go  for  the  purpose  of  distraining  in  the 
first  instance,  but  merely  (6t  the  purpose  of  making  a  demand  of  the  taxes. 
At  that  time  I  do  not  think  that  he  liad  any  right  to  take  Collins  with  him ;, 
but  neither  then  nor  afterwards  was  any  objection  made  to  Colline,  On  the 
second  occasion  he  took  two  other  persons  with  him,  to  be  ready,  if  necessary, 
to  assist  him,  and  he  left  them  outside  the  house.  The  probability  is,  that 
if  nothing  wrong  had  occurred  on  the  part  of  Clarke,  they  would  there  have 
continued ;  but  on  the  contrary,  when  Tipper  asked  for  the  money,  Clarke, 
who  still  made  no  objection  to  Colline,  left  the  room,  and  they  heiud  a  noise 
like  the  fastening  of  an  outer  door.  That  itself  seemed  like  a  threat  of  vio- 
lence. In  order  to  protect  themselves  from  violence,  Colline  opened  the  door, 
and  let  in  these  two  other  men,  who  had  been  brought  for  their  protection ; 
80  far  he  had  not  done  any  thing  wrong ;  Clarke  then  returned  and  said, 
''  Turn  that  fellow  out,  or  I  will  not  pay."  If  the  constable  had  gone  out, 
what  in  all  probability  would  have  happened?  why,  that  Clarke  would  not  have 
paid  the  money,  and  would  have  assaulted  Tipper.  The  constable  seems  to 
me  properly  to  have  refused  to  leave  the  room,  as  he  was  there  for  the  pro- 
tection of  Tipper.  On  this  refusal  Clarke  orders  Austin  to  turn  out  the 
constable,  a  scufOe  ensues  between  all  parties,  and  that  is  done  with  violence. 
That  is  sufficient  to  support  the  first  count  of  the  indictment,  for  as  it  seems 
to  me  the  constable  was  assaulted  when  in  execution  of  his  duty. 

CoLERiDGB,  J. — ^I  am  quite  of  the  same  opinion.  This  case  has  been 
ingeniously  argued  on  the  part  of  the  defendants,  but  the  difficulties  they  had 
to  get  over  were  insuperable.  The  short  question  is  whether  Grinder  was 
lawfully  in  the  house,  and  was  lawfully  justified  in  staying.  I  say  that  his 
duty  of  constable  justified  him  in  being  present,  and  required  him  to  stay. 
Laying  out  of  the  case  the  special  circumstances,  I  say  that  Tipper*e  cha- 
racter was  a  general  authority  on  which  he  was  justified  in  acting.  He  was 
authorized  to  make  a  distress,  and  take  the  goods.  He  was  not  bound  to  have 
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a  special  warrant  from  the  commissioners  for  this  purpose.  He  had  been  to 
Ctarkis  house  in  the  month  of  OetobT,  and  had  then  expressed  hts  intentJoD 
of  distraining;  and  on  that  occasion  strong  and  improper  langnage  had  been 
used  towards  him  by  Clarke.  The  observation  on  the  first  occasion  made 
by  Tipper  makes  no  diferenoe  in  the  case.  Of  course  he  said  that  he  was 
not  afraid  of  darkens  threats,  but  in  fact  he  went  away,  and  one  month 
elapsed  without  his  getting  payment  When  he  found  it  necessary  to  go 
again,  he  was  justified  in  providing  the  means  of  taking  the  distress  if  the 
resistance  which  had  been  threatened  should  be  made.  He  went,  as  od  the 
former  occasion,  with  Colkns,  who  was  not  objected  to.  The  two  other 
persons  were  left  on  the  outside  in  the  most  inoflensive  manner.  Wheo 
Ciarke  was  told  of  Tipper's  business,  he  went  away  and  bolted  the  outa 
door.  During  his  absence  Tipper  and  ColUne,  who  were  in  the  room,  had 
heard  the  outer  door  bolted,  and  Tipper  then  sent  Colons  out,  and  it  wis 
not  till  after  this  bolting  of  the  door  that  Grinder  was  introduced.  When  he 
came  into  the  room,  Clarke  returned  into  it  with  ten  men:  he  used  violent 
language,  calling  Grinder  a  thief-taker— a  fact  which  shews  that  he  knew  who 
Grinder  was,  and  what  was  Grinder* e  character.  Now  I  ask  whether,  without 
reference  to  any  other  circumstance,  (hinder  was  not,  upon  what  then 
occurred,  justified  in  remaining.  I  think  that  if  he  had  gone  away  he  wcraki 
have  been  wanting  in  his  duty ;  and  if  after  he  had  gone  out  any  violence  hii) 
been  used  towards  the  collector,  he  would  have  been  chargeable  with  pwt 
neglect  of  duty.  If  so,  he  was  justified  in  being  there,  and  in  persisting  ifl 
remaining.    The  judgment  of  the  Court  must  be  for  the  Oown. 

Rule  discharged  (6). 

(6)  Clarke  was  lentenced  to  pay  a  fine  of  for  one  year,  and  be  further  imprifoDed^ 

601  and  be  impriioned  in  the  Manhaltea  such  leoogniances  were  givaa ;  •aAAum 

till  it  was  paid,  and  to  enter  into  bis  own  re-  was  ordered  to  pay  a  fine  of  40ff. 
cogntiances  for  100/.  for  his  good  behavtoar 


SoADY  V.  Wilson. 

TRESPASS  brought  by  the  plaintiff)  who  was  clerk  of  the  minutes  (o  (lie 
commissioners  for  auditing  the  public  accounts,  against  the  defendant,  who 
was  abailifl'tx)  the  commissioners  of  sewers  for  the  city  and  liberty  oiWeitrnv^ 
9ter,  and  part  of  the  county  of  Middleeex,  for  taking  and  distraining  a  table 
Plea  -.—general  issue.  The  case  was  not  brought  to  trial,  but  the  part^ 
after  issue,  by  consent,  and  by  order  of  LiUledale,  J.,  stated  the  facts  ofthe 
case,  in  the  form  of  a  special  case,  for  the  opinion  of  the  Court ;  and  agreed 
that  a  judgment  should  be  entered  for  the  plaintiff*  or  defendant  by  con- 
^'^r^^  fession,  or  of  nolU  prosequi,  immediately  after  the  decision  of  the  case,  or 
of  trmns»:tmg     otherwise,  as  the  Court  might  think  fit.    The  case  was  to  the  foUovmg 

business,  but  ' 

in  which  he  ~ 

not  reside. 

Somertel  Houte 

is  drained  by 

sewers  of  its 

own,  but  d»- 


1.  Asewer-rtte 
was  imposed 
upon  certain 
pttblic  offices  in 
Somerset  Houtr, 
and  its  amount 
levied  upon  the 
goods  Oi  a  per- 
son who  had  an 
office  in  that 
building,  to 
which  he  re- 


w  did  effect :— The  public  oflSce  of  the  commissioners  for  auditing  public  account, 
T««^    is  situated  in  the  eastern  wing  of  Somereet  Houee,  which  is  in  the  parish  o 
Si,  Maryle-Sirand,  in  the  city  and  liberty  of  Weetmineter,  and  in  the  distnrt 
own  but  de.      of  the  eastern  division  of  the  Weetmineler  sewers.     By  an  act  of  parl»«f' 
riTeiMiMirect  pegged  in  the  16th  year  of  Geo.  3,  c.  33,  s.  16,  his  majesty's  palace,  cauea 
trgen;;rdraij«.e  rfthe  neighlK,urW^  The  officerw«  t^^^^^^^        T^S^I.^l^c'^l'^S'iid 


the  general  drainase  of  the  neign  Douroooa.  i  ne  omcer  w»» 
be  properly  made  liable  to  the  rate  required  for  the  suroort 
n<>t  inquire  into  the  que8ti<Mi  of  the  amount  of  the  benefit. 

2.  it  commissioners  of  sewers  have  jurisdiction  to  rate  a  particular  district, 
minutely  inquire  into  the  way  in  which  they  have  exercised  that  jurisdiction. 


of  the  sewera,  and  the  Court  wou'd 
articular  district,  the  Court  will  not 
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Somernt  House,  was  declared  to  be  vested  in  the  croFii,  for  the  use,  intent, 
and  purpose  of  erecting  and  establishing  within  the  same  (amongst  other 
public  offices  in  the  said  act  enumerated),  the  office  of  auditors  of  the 
Imprest  Office.  By  another  act  passed  in  the  25th  year  of  Geo.  3,  c.  62,  the 
office  of  auditors  of  the  Imprest  was  determined,  and  the  office  of  the  com- 
missioners for  auditing  the  public  accounts  was  established  in  its  place. 
Neither  the  commissioners  for  auditing  the  public  accounts,  nor  the  plaintiff 
reside  in  the  office  appropriated  to  the  service  of  auditing  the  public  accounts, 
nor  is  there  any  room  or  any  place  in  the  said  office  fitted  up  for.  the  pur- 
pose of  residing  or  dwelling  therein ;  the  attendance  of  the  said  commissioners 
and  of  the  plaintiff  at  such  office  is  only  during  stated  hours,  that  is  to  say, 
from  ten  o'clock  in  the  morning  to  four  o'clock  in  the  afternoon,  for  the 
purpose  of  discharging  the  duties  of  their  respective  offices.  The  persons  who 
sleep  on  the  premises  appropriated  to  the  office  of  the  said  commissioners, 
are  the  office-keeper,  and  one  of  the  messengers  attached  to  the  said  office, 
who  inhabit  three  sitting  rooms,  ^ve  bed  rooms,  two  kitchens,  two  pantries, 
a  small  passage  room,  a  beer  cellar,  and  wash-house.  The  said  commis- 
sioners, the  plaintiff,  and  messengers,  are  paid  by  salaries;  but  no  deduction 
whatever  is  made  from  the  salary  of  the  said  commissioners,  or  of  the  said 
plaintiff,  in  respect  of  the  use  made  by  them  of  the  said  office,  nor  from  the 
salary  of  the  said  messenger,  in  respect  of  his  sleeping  therein.  The  case  set 
out  the  following  Statutes : — 23  Hen.  8,  c,  6,  ss.  3  &  9 ;  3,  4  Ed.  6,  c.  8. 

Under  Somerset  Houee  there  are  drains  and  sewers,  originally  made  by 
the  authority  of  his  majesty's  board  of  works,  and  at  the  public  expense, 
which  drains  and  sewers  are  still  under  the  management  and  control  of  the 
said  board,  and  are  cleaned,  repaired,  and  maintained  at  the  public  expense ; 
the  drains  and  sewers  under  the  east  wing  of  Somerset  Houee  communicate 
with  the  above  drains  and  sewers,  and  form  part  thereof,  and  are  west  of  the 
city  of  London,  and  fall  into  the  river  1%amee.  The  case  then  set  out 
3  Jae.  1,  c.  14;  22  W.  &  Mi,  sec.  2,  c.  8;  and  the  47  Geo.  3,  c  7.  There 
is  a  common  sewer  running  through  the  square  at  Somerset  House,  running 
under  Somerset  House,  which  was  made,  and  is  cleansed,  repaired,  and 
maintamed  by  the  commissioners  of  sewers  for  the  city  and  liberty  of  West' 
minster,  but  the  drains  and  sewers  under  the  eastern  wing  aforesaid,  do  not 
communicate  therewith,  nor  do  any  of  the  drains  and  sewers  stated  above 
to  have  been  under  the  management  and  control  of  his  majesty's  board  of 
works :  so  that  the  buildings  oi  Somerset  House  derive  no  immediate  benefit 
from  the  said  drain  or  sewers  of  the  commissioners  of  sewers,  except  the 
general  benefit  and  advantage  of  being  accessible,  and  of  its  approaches  and 
neighbouring  public  ways  being  properly  drained  and  cleared.  The  office  of 
the  commissioners  for  auditing  public  accounts,  has  not  been  heretofore 
rated  to  any  sewers  rates,  nor  has,  nor  have  any  person  or  persons,  till  the 
rate  hereafter  mentioned,  been  rated  in  respect  diereof.  By  the  rate  books 
of  the  commissioners  of  sewers,  it  appears  that  a  certain  rate  or  assessment 
was  made  by  them,  the  date  whereof  was  and  in  which  said  rate  or 

assessment  the  following  entry  appears : — 

"  Brooking  Soady,  Esq.  Office  for  auditing  public  accounts. 

Rated  at  £463 £ll   11     6 

' 104 2  12    0" 


Wiuoir. 
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Xdw^fB^  The  case  then  set  oat  the  52  Geo.S,  c.  7,  s.  7.  The  commissioners  of  sewm 
SoADT  ^y  ^  ^^  above-mentioned  act,  inspected  the  rate  books  of  the  stud  ponsh 
it*^AiP  ^^  ^'  ^^^T^^f^^*"^*  "^  *^  M"<^  Brooking  Soady  is  therein  rated  for  the 
relief  of  the  poor  <^  the  said  parish  in  respect  of  the  said  premises,  at  the 
yearly  rental  before  mentioned;  the  several  sums  of  11/.  11«.6</.  and  2/.  12*. 
assessed  by  the  said  commissioners  of  sewers,  as  aibresaid,  were  daly  de- 
manded of  the  said  plaintiff,  and  he  the  said  Brooking  Soady  thereupon 
refused  to  pay  the  same,  whereupon  by  a  warrant  under  the  hands  and  seals 
of  six  of  the  commissioners  of  sewers  for  the  city  and  liberty  of  WeitnUHtter, 
directed  to  the  said  defendant,  he  the  said  defendant  was  authorized  uA 
vequired  to  levy  by  distress  and  sale  of  the  goods  of  the  several  persons  men- 
tioned in  a  certain  schedule  annexed  to  the  said  warrant,  ch*  of  any  other 
occupiers  of  the  premises  mentioned  in  the  said  schedule,  opposite  to  their 
respective  names,  the  several  and  respective  sums  pkccd  against  their 
Bsmes  in  the  said  schedule,  being  so  much  taxed  or  assessed  upon  the  said 
premises,  for  and  towards  the  cleansing,  repairing,  and  maintaining  of  certain 
common  sewers  within  the  district  called  the  eastern  division  of  tlie  Wesi- 
minster  sewers.  Under  the  authority  of  this  warrant,  the  table  mentioned  b 
the  declaration,  which  at  the  time  of  the  taking  thereof  was  in  the  possession  of 
the  plaintiff,  was  distruned.  If  on  this  statement  of  facts,  the  Court  should 
be  of  opinion  that  the  office  of  the  sud  commissioners  for  auditing  the  public 
accounts  are  liable  to  be  assessed  to  the  said  rates,  and  that  the  said  com- 
missioners, or  the  said  plaintiff,  was  liable  to  be  assessed  thereto,  as  the 
occupiers  or  occupier  of  the  said  office,  then  judgment  was  to  be  entered 
for  the  defendant ;  but  if  the  Court  be  of  a  contrary  opinion,  then  judg- 
ment was  to  be  entered  for  the  plaintiff. 

Rogeri,  for  the  plaintiff. — ^In  order  to  make  persons  chargeable  with  the 
sewers  rate,  it  should  be  shewn  that  they  have  derived  advantage  from  the 
labours  of  the  commissk)ners  of  sewers.  That  principle  is  recognized  in  the 
case  of  the  Ish  of  Ely  (a),  where  it  is  said,  '*  It  was  also  resolved  that  none 
could  be  taxed  towards  the  reparation,  &c.  but  those  who  had  prejudice, 
damage,  or  disadvantage,  by  the  said  nuisances  or  defaults,  and  who  might 
have  benefit  and  profit  by  the  reformation,  or  removing  of  them.^'  The  same 
rule  is  also  laid  down  in  Rooke^s  case  (6).  The  principle  thus  stated  is 
expressly  adopted  in  Cailit  on  Stwen  (c) ;  and  again  by  Lord  Tenierden, 
in  Rex  v.  The  Commitnonen  of  Sewers  for  the  Tower  HamletM{d),  when 
commenting  there  upon  the  ancient  law.  The  first  of  the  modern  cases  on 
the  subject  is  Dore  v.  Gray{e\  where  Mr.  Justice  BuUer  says,  "  that  if  the 
party  over  whose  land  the  work  is  done,  is,  or  is  likely  to  be  benefited  by  it, 
it  is  sufficient  to  give  the  commissioners  jurisdiction.'^  It  may  be  assumed, 
therefore,  that  it  is  necessary  the  work  should  be  done  upon  the  party's  land^ 
and  that  he  should  derive  a  benefit  from  it.  The  next  case  is  that  of  Mastert 
V.  Scroggs(f),  where  the  same  principle  was  most  cleariy  laid  down, 
though  most  of  the  houses  affected  by  the  decision  of  that  case,  were  within 
the  jurisdiction  of  the  conmiissioners.    In  Stafford  v.  Hameton  (g)j  it  was 

(a)  10  Rep.  142.  (e)  2  Term  Rep.  SSa 
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declared  that  the  decree  of  the  oommissbnere  of  sewera  was  not  conclusive  ts$^»  BemK 
against  a  party  residing  within  their  jurisdiction :  but  that  such  party  might 
shew  that  he  deriyed  no  benefit  from  the  sewer  on  account  of  which  he  was 
rated.  In  Neihertan  v.  Ward  (A),  it  was  decided  that  a  tenement  stituate  in  the 
kmg's  dock-yard,  deriving  a  benefit  from  the  public  sewers,  was  liable  to  be 
rated.  All  the  cases  therefore  go  on  the  principle  of  the  benefit  derived  being 
the  ground  of  the  liability  to  the  rate.  In  the  present  case,  the  ground  on  which 
this  building  stands  is  drained  by  the  board  of  public  works.  In  this  case 
there  is  no  immediate  advantage  derived  to  the  plaintiff  himself  from  the 
labours  of  the  commissioners  of  sewers.  The  sole  advantage  derived  from 
them  by  the  people  in  SofMrtet  Hou^e,  is  that  which  is  derived  by  all  the 
people  who  walk  along  the  Strand,  from  the  streets  around  Somerset  House 
being  properly  6nmtA.-^lAttledide,  J. — Do  you  mean  to  say  that  if  a 
person  who  held  very  large  premises  chose  to  drain  those  premises  himself, 
he  would  not  be  liable  to  the  general  assessment  ?]— <])ertainly  he  would  not 
The  commissioners  might  perhaps  take  possession  of  his  drains,  and  say, 
**  We  have  no  confidence  in  what  you  are  doing,  and  therefore  we  shall  take 
the  task  upon  ourselves,^  when  he  might  become  liable ;  but  as  long  as  they 
allow  him  to  carry  on  the  drainage  of  his  own  premises,  he  will  be  exempted 
from  liability  to  rates.  If  Somerset  House  was  upon  a  hill  and  did  not  want 
any  sewerage,  could  it  be  said  that  because  the  draining  of  the  neighbour- 
hood made  it  more  healthy,  the  inhabitants  of  Somerset  House  itself  would 
be  liable  to  the  general  assessment  ?  Certainly  not  The  advantage  must 
be  direct  and  inomediate.  It  is  the  same  thing  here.  The  only  advantage  is 
that  the  ways  approaching  Somerset  House  are  made  more  practicable;  but 
that  is  an  advantage  which  is  shared  in  common  by  all  who  walk  along  the 
Strand,  but  who  are  not  <m  that  account  liable  to  be  rated.  The  second 
point  in  this  case  is,  whether  this  is  such  an  occupation  as  to  render  the 
occupier  iiabla  In  Hol/ord  v.  Copeiand,  (t),  it  was  held  that  the  Masters 
in  Chancery  were  not  rateable  as  occupiers  of  their  respective  apartments  in 
Southampton  Buildings,  under  the  Paving  Act,  1 1  Geo  3,  c.  22.  The  same 
principle  applies  to  the  present  case.  By  the  provisions  of  the  9  Hen,  8,  and 
the  3  &  4  Ed,  6,  the  King  is  in  this  respect  placed  in  the  same  situation  as  a 
subject  This  assessment  therefore  is  clearly  wrong.  The  assessment 
must  have  some  reference  to  the  estate,  and  the  person  assessed  must  be 
owner,  or  something  like  it.  But  the  plaintiff  here  has  merely  the  use  of  a 
public  office.  The  occupation  of  the  messenger  to  that  office,  is  not  a  suffi- 
cient occupancy,  even  if  he  should  be  considered  as  the  servant  of  the 
commissioners.  But  he  is  not  their  servant,  but  the  servant  of  the  crown ;  so 
that  there  is  neither  any  occupation  in  fact  by  the  plaintiff  nor  any  construc- 
tive occupation  by  him.  All  the  cases  were  fully  referred  to  in  Holford  v. 
Copeiand',  and  the  occupation  of  the  officer  was  held  not  sufficient  to  bind  the 
party  and  make  him  liable.  There  is  one  fact  m  this  case,  on  which  perhaps 
some  stress  will  be  hiid.  It  i^pears  that  the  pkintiff  is  assessed  to  the 
poor»rate,  but  it  does  not  appear  that  he  has  paid  the  assessment,  and  it  is 
well  understood  that  he  does  not  mean  to  submit  quietly  to  that  assessment. 
That,  however,  is  immaterial.  The  Court  will  look  here  to  the  cireumstances, 
and  see  if  he  is  really  liable.    The  decision  of  the  Court  must  depend  on  the 
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Kii^t  BendL  circumstance  whether  there  is  such  an  occupation  here  as  wffl  make  the 
plaintiff  liable  to  this  particular  rate,  and  not  whether  he  has  been  i%btly  or 
wrongly  assessed  to  any  other  rate. 

Biaekbume,  eontrd, — ^The  plaintiff  here  is  an  occupier,  and  as  sudu 
chargeable  with  the  rate.  If  he  is  not,  this  does  not  signify,  ibr  the  land 
itself  is  liable  to  the  rate,  and  the  assessment  is  therefore  good.  The  plaintiff 
is  said  not  to  be  an  occupier  within  the  Statute.  The  Statute  52  Geo.  3, 
does  not  require  that  he  should  be :  that  Statute  was  passed  for  the  purpoK 
of  aiding  the  commissioners  of  the  rate.  What  is  liable  to  be  rated  ?  It  is  said 
that  the  land  is  the  land  of  his  Majesty,  who  should  be  rated  if  anybody  is. 
Though  for  certain  purposes  these  commissioners  are  not  occupiers,  yet  it  is 
clear  they  are  so  for  this  purpose ;  and  from  the  case  of  Netherton  v.  Ward  (J), 
the  land  of  the  King  is  liable  to  be  rated,  and  the  person  who  occupies  it 
is  liable  to  the  payment  of  the  rate.  The  sewers  rate  is  not  in  the  nature  of  i 
rent-charge  on  the  land ;  if  it  were,  then  according  to  the  decision  in  S4^rey 
V.  Elgood  (A),  the  goods  even  of  a  stranger  found  upon  the  premises  would 
be  liable  to  be  seized  for  it  But  the  real  question  between  the  parties  is  ((or 
the  other  is  merely  a  bye  point),  whether  the  persons  in  Somerset  Hmue 
derive  any  advantage  from  the  commissioners'  labours.  It  is  not  correct  to 
say  that  the  persons  whose  property  is  in  the  ambit  of  the  rate,  are  not  liable 
to  be  charged.  The  argument  should  be  put  in  a  more  limited  way.  The  case 
of  Stafford  v.  HamMton(J)  merely  established  that  it  was  not  enough  that  a 
party  should  be  within  the  ambit  of  the  jurisdiction,  in  order  to  render  him 
liable  to  be  rated,  for  that  it  was  within  his  power  to  shew  that  he  derived  no 
advantage  from  the  labours  of  the  commissioners.  The  wcntls  of  the  Statute 
*'  shall  receive  or  be  likely  to  receive  an  advantage,"  in  either  alternative  the 
party  will  be  liable  to  the  sewer  rate,  and  the  illustration  put  on  the  other 
side  shews  this.  If  Somerset  House,  it  was  said,  was  in  an  elevated  position, 
it  would  not  receive  any  immediate  advantage  from  the  drain.  But  that  is 
not  so.  Elevated  land  would  receive  an  advantage,  for  the  owner  would  be 
enabled  to  come  on  the  land,  and  use  it  in  a  more  profitable  manner  than  if 
the  surrounding  country  were  almost  an  impassable  marsh.  If  the  sewer 
made  by  the  commissioners  drained  off  the  surrounding  land,  and  enabled  htm 
to  get  backwards  and  forwards  to  his  own  land,  and  to  work  it  with  advantage, 
he  would  be  as  much  liable  as  if  the  drain  was  immediately  upon  his  own 
estate.  This  case  has  been  argued  on  the  other  side,  as  if  it  were  a  matter 
of  profit  to  the  commissioners,  but  that  is  not  so ;  they  only  receive  public 
money  for  a  public  service.  It  wfll  be  no  profit  to  them  if  Somerset  House 
is  rated,  for  some  other  place  will  then  be  rated  less.  It  is  admitted  on  the 
face  of  the  case,  that  Somerset  House  does  take  some  advantage  from  the 
labours  of  the  commissioners  of  sewers.  It  is  said  there  is  a  common  sewer 
running  through  Somerset  House,  made  by  the  commissiotars,  but  the  drains 
and  sewers  do  not  run  through  the  eastern  division,  and  th6%)laintiff  derives 
no  advantage  from  them  but  from  his  office  being  made  aiore  easily  ap* 
proachable.  The  proposition  on  the  part  of  the  defendants  may  therefore 
be  put  thus :  that  if  a  person  derives  no  advantage  at  all,  he  ought  not  to  be 
rated,  but  if  he  does  receive  any  advantage  to  his  property  directly  and 
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immediatelj,  or  indirectly,  he  is  eqiially  liable  to  a  rate,  as  though  that     Ku^tBendt, 
advantage  arose  from  the  removal  of  water  from  his  own  land ;  he  is  liable 
not  only  on  the  advantage  that  does,  but  on  one  that  is  likely  to  accrue. 

Rogeri,  in  reply. — ^In  Nethertan  v.  Ward,  it  was  distinctly  found  that  the 
person  was  in  the  occupation  of  the  premises.  It  is  not  so  here.  The 
52  Geo.  3,  merely  relates  to  the  mode  of  ascertaining  the  amount,  not  the 
liability.  The  question  here  is,  not  whether  the  distress  was  legal  or 
excessive,  but  whether  the  plaintiff  is  liable.  It  is  said  that  the  land  is  the 
subject  matter  of  the  rate,  not  the  person.  .  That  is  not  so,  for  the  Act  says, 
**  all  these  persons  shall  be  assessed  afler  the  quantity  of  the  land  they 
occupy.'^  The  land  therefore  is  the  mere  measure  of  ratability.  The  fact 
that  there  is  a  great  sewer  under  Smnerset  House  makes  no  difference  in  the 
case,  for  it  is  found  as  a  distinct  fact,  that  the  plaintiff  derives  no  advan* 
tage  from  the  sewerage  of  Somereet  Houee.  It  is  said  that  the  plaintiff 
ought  to  contribute  according  to  the  proportion  of  the  benefit  he  receives. 
How  are  the  commissicniers  of  sewers  to  aso^lain  that  proportion ;  here  is  no 
benefit  whateyer  received  by  the  plaintiff  That  is  a  sufficient  answer  to  the 
claim  of  the  defendants. 

Cur.  adv.  vult. 

Lord  Dbnman,  C.  J.,  afterwards  (1 1th  May)  delivered  the  judgment  of  the 
Court. — ^This  was  an  action  of  trespass,  to  try  the  validity  of  a  sewers  rate 
laid  on  the  occupier  of  a  public  office  in  Somereet  Houee.  The  defendant,  it 
appeared,  did  not  derive  any  benefit  from  the  sewer,  except  the  general 
advantage  derived  by  every  one  going  to  Somereet  Houee,  from  the  drain- 
age of  the  neighbourhood  being  in  good  order,  and  the  public  ways  being 
properly  kept  The  principle  was  clearly  laid  down  in  the  case  of  7%tf 
^M^  y.  The  Tower  Hamlete  (m),  and  the  doctrine  of  the  liability  to  the  rate 
has  uniformly  rested  on  the  principle  as  there  stated,  namely,  that  those  who 
derive  benefit  from  the  works  may  have  imposed  on  them  the  burden  of 
mamtaining  those  worics.  We  do  not  say  any  thing  of  the  amount  of  the 
benefit  which  shall  thus  fix  the  liability.  It  is  possible  that  the  amount  of 
that  benefit  may  be  so  extraordinarily  small,  as  that  the  jury  may  not  be 
able  to  estimate  it ;  but  on  the  contrary,  it  may  be  so  great  as  to  render  it 
very  proper  that  the  person  receiving  the  benefit  should  pay  for  it ;  as  if^ 
for  instance,  the  person  had  a  house  which  would  be  inaccessible  if  the 
grounds  around  it  were  not  prc^rly  drained.  In  such  a  case  no  one  can  say 
that  the  tenant  ought  not  to  bear  his  proportion  of  the  tax.  If  the  commis*' 
sioners  are  proved  to  have  jurisdiction,  this  Court  will  not  minutely  inquire 
whether  in  each  case  they  have  properly  exercised  that  jurisdiction  in  the 
levying  of  a  particuUr  rate,  for  that  would  often  be  a  matter  of  too  great 
nicety  and  difficulty  to  determine.  As  they  have  jurisdiction  in  this  case, 
we  are  bound  to  say  that  they  are  authorized  to  levy  this  rate ;  and  therefore 
the  defendant  roust  have  our  judgment. 

Judgment  for  defendant. 

<m)  9  Bans,  ft  Crei.  517. 
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Xing't  Bench, 


Partington  v.  Woodcock- 


1.  A  plea  to  tn 
action  of  debt 
on  a  demise  for 
rent,  that  long 
before  the  time 
of  the  demioe 
made,  the 
nlaiotiff  had 
Deea  dia- 
charged  under 
an  Insolvent 
Debtors'  Act, 
and  had  been 
permitted  by 
nis  assignee  to 
remain  m  the 
possession  and 
management  of 
premises,  and 
to  make  the  d»- 
m'sa  in  ques- 
tion ;  but  that 
before  any  of 
the  rent  became 
due,  the  ss- 
signee  gave  a 
notice  claiming 
to  have  the  rent 
paid  to  him, 
whereby  thede- 
fendant  became 
liable  to  pay  to 
the  assignee, 
the  reversion 
not  being  Tested 
in  the  plaintiff, 
and  his  right 
having,  by  rea* 
son  of  the  no- 
tice, become 
determined— 
was  held  bad  on 
special  de- 


2.  QM«re.  whe- 
ther a  mort- 
gagee,by  giving 
notice  of  the 
mortgage  to  a 
tenant  who 
eomes  into  pos« 
8''8sion  under  a 
demise  from  a 
mortgagor  after 
the  mortgage 
executed,  there- 
by makes  him 
his  tenant,  un- 
less something 
baa  been  done 
to  mske  a  new 
tenancy  be- 
tween the  tenant 
and  the  mort- 
gagee. 


f\EBT. — Declaration  on  a  demise  of  premises,  on  the  2d  SepiemUr,  1830, 
for  the  term  of  seventy  years,  at  the  yearly  rent  of  40^  payable 
quarterly ;  by  virtue  of  which  demise,  the  defendant  entered  into  the  demised 
premises,  with  the  appurtenances,  and  was  possessed  thereof  thenceforth, 
until  the  2d  Marck,  1834,  on  which  said  last^mentioned  day  lOL  for  the 
rent  aforesaid,  for  the  space  of  one  quarter  of  a  year,  ending  on  the  day  and 
year  last  aforesaid,  and  then  elapsed,  was  due  and  payable  from  the  de- 
fendant to  the  plaintiff,  and  still  is  in  arrear  and  unpaid  to  the  plaintiff, 
whereby  an  action,  &c.     Plea : — That  before  the  making  of  the  demise,  to 
wit,  on  the  24th  January,  1818,  he  the  said  plaintiff  was  actuaUy  a  prisoner 
in  the  custody  of  the  marshal  of  the  MarshaUea  of  our  lord  the  thai  King, 
before  the  King  himself,  at  the  suit  of  one  PkUtp  Hurd,  and  other  his 
creditors,  within  the  meaning  of  a  certain  Statute,  made  and  passed  in  53 
Geo,  3,  for  the  relief  of  insolvent  debtors  in  England,  and  also  a  certain 
other  Statute  made  and  passed  in  the  54th  year  of  the  same  reign,  for 
amending  the  said  first-mentioned  Act,  and  to  give  further  powers  to  the 
Court  appointed  by  the  said  first-mentioned  Act ;  and  that,  ailerwards,  to 
wit,  on  the  28th  January,  1818,   the  plaintiff  did  apply  by  petition  to 
the  Ck>urt  established  and  reguhited  by  virtue  of  the  said  Statutes,  and 
prayed  to  be  discharged  and  exonerated  under  the  said  Statutes  as  an 
insolvent  debtor,  within  the  meaning  of  those  Statutes,  and  the  said  Court 
did  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  according  to  the 
provisicNis  of  the  said  Statutes,  adjudge  the  said  plaintiff  to  be  entitled  to 
the  benefit  of  the  said  Statutes,  and  did  order  that  the  plaintiff  should  be 
discharged  from  custody,  and  be  set  at  liberty  from  the  prison;  and  the 
defendant  further  says,  that  by  force  of  the  said  Statute  first  above  men- 
tioned, and  by  virtue  of  the  provisions  thereof,  all  the  estate*  right,  title, 
interest,  and  trust  of  the  plaintiff,  of  and  in  the  said  premises,  in  the  deda- 
ration  mentioned,  immediately  after  such  adjudication,  became  and  were 
assigned  and  transferred  to  and  vested  in  one  Tkomae  Henry  Evbank,  as 
assignee  thereof,  duly  appointed  by  the  said  Court  in  that  behalf^  up(»  the 
trusts  and  for  the  purposes  in  the  said  Statute  mentioned;  and  the  de- 
fendant further  says  that  after  the  plaintiff  had  been  duly  dischaifed 
according  to  the  provisions  of  the  said  Statute,  and  after  the  making  the 
demise  in  the  said  declamtion  mentioned,  the  plaintiff  having  been  authorixed 
and  permitted  by  the  said   Tkomae  Henry  Ewbank,  as  such  assignee  as 
aforesaid^  and  by  permission  of  the  said  Court,  after  the  said  adjudicatioD 
and  discharge,  and  also  by  one  George  Shaw,  who  afterwards  and  before 
the  period  hereinafter  next  mentioned,  to  wit,  on  the  day  and  year  last 
aforesaid,  had  been  appointed  and  substituted  by  the  said  Court,  in  the 
place  and  stead  of  the  said  T%omae  Henry  Ewbank,  as  such  assignee  as 
aforesaid,  to  remain  in  the  possession  and  management  of  the  premises  in 
the  said  declaration  mentioned,  and  the  plaintiff  having  been  also  authorised 
and  permitted  by  the  said  George  Shaw,  as  such  assignee  as  aforesaid*  and 
by  the  permission  of  the   said  Court,  to  make  the  said  demise  of  the 
said  premises  to  the  defendant,  and  before  the  said  rent  or  any  part  thereof 
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in  the  said  declaration  mentioned  became  due  and  payable,  and  before  the  Kii^t  Bendk, 
Gommencement  of  this  suit,  to  wit,  on  the  23d  May^  1831,  he  the  defendant  p^JJ^JJJ^Q^ 
receired  from  the  said  George  Shaw,  as  such  assignee  as  aforesaid,  a  certain  ^  v. 
notice  and  requisition,  that  he  the  defendant  should  thenceforth  pay  to  the 
said  George  Shaw,  as  such  assignee  as  aforesaid,  all  and  every  the  rent,  and 
every  part  thereof  that  might  and  would,  then  or  thereafter,  accrue  and 
become  due  and  payable  from  the  defendant,  for  and  in  respect  of  the  said 
demised  premises,  and  under  and  by  virtue  of  the  said  demise  in  the  said 
declaration  mentioned ;  and  also  that  in  default  thereof,  such  legal  proceed- 
ings as  might  be  requisite  in  that  behalf,  would  be  instituted  by  the  said 
George  Shaw,  as  such  assignee  as  aforesaid,  against  the  defendant  for  the 
recovery  of  the  same ;  and  the  defendant  further  says  that  the  said  notice 
and  requisition  so  given  to  the  defendant  as  aforesaid,  hath  not  been 
revoked,  altered,  or  coutitermanded ;  and  that  by  reason  thereof,  he  the 
defendant  became,  and  was  and  stiU  is  liable  and  compellable  from  time  to 
time  to  pay  to  the  assigned  or  assignees  of  the  estate  and  efl^ts  of  the 
plaintiff  for  the  time  being,  as  well  the  said  rent  in  the  said  declaration 
mentioned,  as  all  other  the  rent  so  reserved  as  aforesaid  by  the  said  demise, 
for  and  in  respect  of  the  said  premises,  as  the  same  becomes  and  is  due  and 
payable,  the  reversion  expectant  on  the  determination  of  the  said  demise  not 
being  now  vested  in  the  plaintiff,  and  the  right  and  title  of  the  plaintiff  to 
sue  for  and  receive  the  said  rent  so  reserved  by  the  said  demise  as  aforesaid, 
being  by  reason  of  the  said  notice  wholly  ended  and  determined;  and  this 
the  said  defendant  is  ready  to  verify,  &c.  Demurrer,  shewing  for  cause  that 
the  plea  is  double,  in  that  it  indirectly  denies  that  the  plaintiff  had  any  thing 
in  the  premises  during  the  period  in  respect  whereof  the  rent  is  clauned  by 
the  plaintiff,  and  also  affirms  and  states  that  the  defendant  was  evicted  and 
expelled  from  the  premises  by  the  said  George  Shaw;  and  also  that  it 
amounts  to  the  general  issue,  in  this,  that  it  indirectly  denies  that  the  de- 
fendant was  ever  indebted  to  the  plaintiff  in  manner  and  form  as  in  the 
declaration  is  alleged;  and  also  that  it  is  argumentative,  inasmuch  as  it 
indirectly  and  argumentatively  denies  that  the  plaintiff  demised  the  premises 
io  the  defendant,  and  also  indirectly  and  argumentatively  denies  that  the 
plaintiff  had  any  thing  in  the  premises  during  the  period  in  respect  whereof 
the  rent  is  claimed,  and  also  indirectly  and  argumentatively  alleges  an 
eviction  from  the  premises  by  the  said  George  Shaw  ;  and  also  that  it  does 
not  deny  specifically  any  particular  matter  of  fact  alleged  in  the  declaration, 
or  plead  specially  in  confession  and  avoidance;  and  also  that  the  plea 
attempts  to  deny  the  title  of  the  plaintiff  to  the  premises,  whereas  the 
defendant  is  estopped  to  deny  the  same,  it  appearing  by  the  declaration,  that 
the  defendant  enjoyed  the  same  by  virtue  of  the  demise  by  the  plaintiff  in 
the  declaration  mentioned. — Joinder, 

Kelly,  in  support  of  the  demurrer. — ^The  plea  in  effect  shews  a  title  in 
another  person  besides  the  plaintiff;  it  therefore  amounts  to  a  plea  of  nil 
habuii  in  tenementie ;  and  is  no  answer  to  the  action.  Wilkine  v.  Win- 
gate  (a),  shews  that  where  there  is  a  deed  which  is  signed  by  the  lessee,  he  is 
estopped  to  plead  nil  habuit  in  tenemeniie,  to  an  action  of  debt  for  rent. 
There  is  no  difference  between  cases  where  the  demise  is  by  deed,  and  where 

(a)  6  Term  Rep.  63. 
t2 


r. 
Woodcock. 
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Kin^t  Benth,  it  is  by  parol.  In  ali  cases  of  landlord  and  tenant  it  is  not  allowed  to  the 
Fartinoton  ^™"*'  *®  ^^^y  ^^®  ^*^^®  ^^  ^'®  landlord,  after  he  has  enjoyed  the  premises 
under  the  demise. — [Lord  Denman,  C.  J. — In  Pope  t.  Bigg9{b\  BayUy,  J., 
lays  down  the  rule  thus :  "  It  is  undoubtedly  a  well  established  rule  that  a 
lessee  cannot  dispute  the  title  of  the  lessor  at  the  time  of  the  lease ;  but  be  is 
at  full  liberty  to  shew  that  the  lessor's  title  has  been  put  an  end  to/'] — ^The 
plea  in  this  case  goes  to  the  full  extent  of  the  first  part  of  the  proposition  as 
there  laid  down.  It  denies  in  effect  that  the  plaintiff  had  any  title  to  make 
the  demise  at  the  time  it  was  made.  It  is  true  that  it  admits  in  terms  the 
demise  by  the  plaintiff,  but  it  shews  a  title  in  another  person  at  the  time  of 
the  demise  made.  Even  if  in  point  of  law,  a  statement  of  the  title  of  another 
person  would  have  been  an  answer  to  this  action  for  rent,  this  plea  is  not 
sufficient.  It  merely  alleges  that  the  assignee  gave  a  notice  that  the  rent 
was  to  be  paid  to  him :  it  does  not  distinctly  and  unequivocally  allege  any 
title  in  the  assignee.  If  the  agency  of  the  plaintiff  to  his  assignee  had  been 
relied  on,  it  ought  distinctly  to  have  been  shewn.  The  plea  is  therefore,  m 
this  respect  also,  argumentative  and  bad. 

fViffhtman,  eontrd. — The  plea  does  not  profess  to  give  any  answer  to  the 
demise  set  forth  in  the  declaration.  It  is  merely  an  answer  to  the  claim  for 
rent.  The  rule  that  a  tenant  cannot  dispute  his  hindlord's  title,  is  not  so 
strict  as  contended  for  by  the  other  side.  Without,  however,  infringing  upon 
that  rule,  circumstances  may  in  all  cases  be  shewn  which  make  out  that 
another  party  is  entitled  to  the  rent.  The  case  is  very  like  the  ordinary  case 
of  mortgagor  and  mortgagee,  where  the  tenant  in  answer  to  an  action  for  rent 
by  the  mortgagor,  sets  up  the  claim  of  the  mortgagee  as  a  defence. — [Pat- 
teton,  J. — I  never  could  understand  how  a  notice  given  by  a  mortgagee  to 
the  tenant  could  make  the  latter  tenant  to  the  mortgagee.  If  once  rent  has 
been  paid,  I  can  then  understand  that  a  new  tenancy  is  created.  Suppose 
the  original  tenancy  was  created  by  deed,  it  is  quite  impossible  to  conceive 
how  a  mere  notice  should  make  a  contract  between  the  tenant  and  the 
mortgagee.  In  this  case  the  plea  treats  the  demise  in  the  declaration  as  an 
existing  demise,  and  yet  says  that  the  assignee  is  entitled  to  the  rent.  That 
seems  impossible.  The  only  way  would  be  by  putting  an  end  to  the  old 
tenancy,  and  creating  a  new  one;  under  which  new  demise  the  assignee 
might  be  entitled  to  the  rent.] — In  Pope  v.  Bigge^  Bayley,  J.  says,  "  I  have 
no  doubt  that  in  point  of  law  a  tenant  who  comes  into  possession  under  a 
demise  from  a  mortgagor,  after  a  mortgage  executed  by  him,  may  consider 
the  mortgagor  his  landlord,  so  long  as  the  mortgagee  allows  the  mortgagor 
to  continue  in  possession  and  receive  the  rents ;  and  that  payment  of  the 
rents  by  the  tenant  to  the  mortgagor,  without  any  notice  of  the  mortgage, 
is  a  valid  payment.  But  the  mortgagee,  by  giving  notice  of  the  mortgage 
to  the  tenant,  may  thereby  make  him  his  tenant,  and  entitle  himself  to  receive 
the  rents." 

Kelly,  in  reply,  was  stopped. 

Per  Ctirtam.— The  judgment  must  be  for  the  plaintiff. 

Judgment  for  plaintiff  (c). 

(6)  9  Bam.  &  Cress.  S45.  (c)  An  amendment  was  allowed  on  payment  ofcorts. 


EASTER  TERM,  1835. 


265 


In  re  Hodgson  and  Ross. 


Ku^tBmuh, 


^T^HIS  was  a  rule  obtained  in  Hilary  Term  {a)  to  shew  cause  why  /.  Romm^ 
an  attorney  of  the  Court,  should  not  be  struck  off  the  roll  of  attorneys  for 
having  allowed  /.  Hodgson,  an  unqualified  person,  to  practise  in  his  name ; 
and  why  /.  Hodgson  should  not  be  imprisoned  for  having  practised  without 
being  qualified.  From  the  affidavits  it  appeared  that  Hodgson,  who  resided  at 
Gisbume,  in  Yorkshire,  had  regularly  served  his  time,  and  been  admitted 
as  an  attorney  in  the  year  1827.  In  the  year  1830,  he  got  into  difficulties^ 
and  omitted  to  take  out  his  certificate  at  the  usual  period.  Shortly  after- 
wards, however,  he  procured  money  from  his  friends  for  the  purpose  of 
enroling  him  to  obtain  his  certificate,  and  that  money  he  transmitted  to 
his  London  agents  fcnr  that  purpose ;  but  they,  instead  of  doing  so,  applied 
it  to  discharge  a  debt  which  he  owed  them.  Up  to  that  time  Hodgson 
had  always  employed  the  same  persons  as  his  London  agents.  Some- 
time ago  a  Mr.  Edmondson  came  to  reside  at  Gisbume,  and  commenced 
practice  there,  and  employed  the  same  persons  as  his  London  agents. 
Hodgson  then  removed  his  business  from  those  agents,  and  employed  Ross, 
In  the  early  part  of  1834,  Hodgson  was  retained  by  the  plaintiff  in  a  suit  of 
Walker  v.  Walker,  and  sent  up  his  instructions  to  Ross,  in  London,  who 
transacted  the  business  there.  He  was  at  that  time  ignorant  of  the  fact  that 
his  certificate  had  not  been  regularly  taken  out,  and  that  his  name  was,  in 
consequence,  not  upon  the  roll  of  attorneys.  Edmondson  was  concerned  for 
the  defendant  in  the  case  of  Walker  v.  Walker ;  and  his  London  agents,  on 
the  29th  ot  July,  1834,  sent  Hodgson  notice  that  his  name  was  not  properly 
on  the  rolls,  and  served  another  notice  upon  Ross  to  the  same  eflect.  Both 
notices  had  appended  to  them  a  transcript  of  the  acts  22  Geo,  2,  c.  46,  and 
37  Geo.  3,  c.  91  (6).    In  October,  Hodgson,  in  consequence  of  the  notice  thus 


(a)  See  ante,  page  110. 

(6)  By  the  22  0. 2,  c.  46.  s.  1 1  Jt  is  enacted, 
that  rrom  and  after  the  29th  of  Sept.  1749, 
if  any  sworn  attorney  or  solicitor  shall  act 
as  agent  for  any  person  or  persons  not  duly 
qnalifled  to  act  as  an  attorney  or  solicitor 
as  aforesaid,  or  permit  or  suffer  his  name  to 
be  any  ways  made  use  of  upon  the  account 
or  for  the  profit  of  any  unqualified  person 
or  persons,  or  send  any  process  to  such  un- 
qoaliOed  person  or  persons,  thereby  to  en- 
able him  or  them  to  appear,  act,  or  practise 
in  BXkj  resi>ect  as  an  attorney  or  solicitor, 
knowing  him  not  to  be  duly  qualified  as 
afoiesatd,  and  complaint  shall  be  made 
thereof  in  a  summary  way  to  the  Court 
from  whence  any  such  process  did  issue, 
and  proof  made  thereof  upon  oath  to  the 
•atisfaction  of  the  Court  that  such  sworn 
attorney  or  solicitor  hath  offended  therein 
aa  afofetaid,  then,  and  in  such  case,  every 
rach  attorney  or  solicitor  so  offending  shall 
be  struck  on  the  roll,  and  for  ever  after 
disabled  from  practising  as  an  attorney  or 
solicitor;  and  in  that  case,  and  upon  such 
Gomplmnt  and  proof  made  as  aforesaid,  it 
shall  and  may  be  lawful  to  and  for  the  said 
.  Court  to  commit  such  disqualified  person  so 
acting  or  practising  as  aforesaid  to  the  pri- 


son of  the  said  court  for  any  time  not  ex- 
ceeding one  year. 

The  12th  section  of  the  same  act.  after 
stating  that  frequent  delays,  inconveniences, 
and  unneoessaij  expenses  arise  and  happen 
as  well  to  parishes  as  private  persons  by 
the  mismanagement  and  unskilfulness  of 
persons  employed  as  solicitors  or  agents 
at  the  sessions  held  for  the  several  coun- 
ties, ridings,  divisions,  cities,  towns  corpo- 
rate and  other  places  of  this  kingdom,  who 
never  having  been  regularly  bred  to  the 
law,  and  being  ignorant  of  the  forms  and 
operations  thereof,  offenders  against  the 
laws  of  the  land  have  frequently  escaped 
with  impunity.  *'  it  was  enacted,  that  no 
person  whatsoever  shall  act  as  a  solicitor, 
attorney,  or  agent,  or  sue  out  any  process 
at  any  general  or  quarter  sessions  of  the 
peace,  for  any  county,  riding,  division,  city, 
town  corporate  or  other  place  within  this 
kingdom,  either  with  respect  to  matters  of  a 
criminal  or  civil  nature,  unless  such  person 
shall  have  been  heretofore  admitted  an  at- 
torney of  one  of  his  Majesty's  courts  of 
record  at  Wettminster,  and  duly  enrolled 
pursuant  to  an  act  made  in  the  second  year 
of  his  present  Majesty's  reign  (intituled  An 
Act  for  the  better  Regulation  of  Attorneys 


Where  the 
London  agents 
of  an  attomev 
residing  in  the 
country  omitted 
for  more  than  a 
year  to  takeout 
a  certificate  for 
him,  but  after- 
wards a  certifi- 
cate was  taken 
out  but  he  was 
not  re*admitted, 
and  he  conti- 
nu<*d  to  practise, 
and  employed 
another  person 
ignorant  of  the 
omission  re- 
garding the  cer- 
tificate, as  his 
London  agent, 
but  upon  notice 
of  the  facts,  and 
of  his  legal  lia- 
bility, ceased  to 
act  as  an  attor- 
ney, and  in  the 
next  succeeding 
term  applied  to 
be  re-acunitted, 
and  was  re-ad- 
mitted accord- 
ingly I — Hdd, 
that  the  new 
agent  was  not 
liable  under  the 
22  G.  2,  c.  46, 
to  be  struck  off 
the  rolls  for  per- 
mitting an  un- 
qualified person 
to  practise  in 
bis  name;  for 
though  under 
the  37  Geo.  3, 
c.  91,  s.  31,  the 
omission  by  an 
attorney  for  a 
year  to  take  out 
nis  certificate 
makes  his  ad- 
mission null 
and  void,  it 
does  not  render 
him  an  unquali- 
fied person 
withm  the 
meaning  of  the 
22  Geo.  2,  c.  46. 
2.  Ildd,  also, 
that  the  country 
attorney  was 
not,  under  the 
circumstances, 
liable  to  be  im- 
prisoned under 
that  Sutute. 
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Kn^i  BemK  received,  sent  up  an  authority  for  Romm  to  act  as  the  attorney  for  the  plain- 
/n  reHoDOSON  ^^*  Walker;  and  in  Miehaelma$  Term  last  Hodgeon  was,  upon  his  applicatioD 
and  Ross.  to  the  Court,  ordered  to  be  re-admitted.  In  the  mean  time  he  served  a 
subpcena  in  the  cause  of  Walker  v.  Walker^  sent  down  to  him  by  Ro$$. 
Hodgeon  afterwards  sent  in  his  bill,  and  charged  for  some  trifling  business 
done  by  him  in  the  cause,  after  the  notice  served  upon  him,  but  in  his  affidavit 
it  was  sworn  that  this  charge  had  been  made  by  mistake,  and  that  he  had 
not  received  any  thing  on  account  of  it. 

Sir  Gregory  Lewin,  for  Hodgeon. — Hodgson  has  been  guilty  of  no  impro- 
priety of  conduct.  From  the  moment  that  he  received  notice  that  his  name 
vras  not  upon  the  rolls,  he  directed  steps  to  be  taken  for  his  re-admission. 
That  he  was  not  then  on  the  rolls  was  not  his  fault,  but  the  fault  of  his 
London  agents,  who  had  neglected  to  take  out  his  certificate,  and  had  applied 
the  money  he  sent  up  for  that  special  purpose  to  another  use.  Upon  re- 
ceiving the  notice  he  at  once  signed  a  consent  that  Rose,  who  was  a  regularly 
admitted  attorney,  shoiild  act  for  the  plaintiff,  and  he  directed  that  steps 
should  immediately  be  taken  for  his  re-admission.  No  motion  was  made 
against  him  in  the  following  term,  which  was  Michaelmae  Term^  but  a  motion 
w^as  made  by  him  to  be  re-admitted,  and  he  was  re-admitted  accordingly. 
The  present  rule  was  obtained  in  the  suceeding  Hilary  Term,  The  affidavits 
shew  most  distinctly,  that  while  he  was  acting  as  an  attorney  he  did  not  think 
that  he  was  under  any  disqualification. — [Lord  Denman,  C.  J. — He  was  dtily 
qualified  in  all  respects  but  that  he  had  not  a  certificate.] — ^The  22  Geo.  % 
does  not  apply  to  cases  where  the  party  has  been  once  admitted. — IPatteum, 
J. — ^If  that  is  so,  then  a  man  who  has  been  struck  of  the  rolls  may  continue 
to  practise  in  the  name  of  an  agent.] — The  object  of  that  Statute  was  to 
protect  the  public  against  persons  who  had  not  qualified  themselves  to  act 
as  attorneys.  The  37  Ged,  3,  relates  to  mere  matters  of  fiscal  regulation. 
There  is  not,  in  the  bill  sent  in  upon  the  cause  of  Walker  v.  Walker,  any 
charge  by  Ross  for  agency,  which  there  would  have  been  had  he  acted  as 
agent.     That  puts  an  end  to  the  case. 

F.  V,  Lee,  for  Ross. — This  application  cannot  be  supported  on  the  Sta- 
tutes relating  to  attorneys.  The  first  of  these  Statutes  is  the  3  Jac,  I,  c.  7, 
by  which  it  is  provided  that  *'  none  shall  be  admitted  attorneys  in  any  of  the 

and  Solicitors),  or  unless  such  person  shall  be  incapable  of  practising  in  his  own  naine 
be  hereafter  admitted  an  attorney  and  en-  or  in  the  name  of  any  other  person  in  asT 
rolled  as  aforesaid  by  virtue  of  this  act  or  of  the  said  courts  by  virtue  of  such  al* 
such  other  law  as  shall  be  then  in  being,  mission,  entry,  enrolment,  or  register*  and 
and  unless  such  person  shall  continue  so  the  admission,  entry,  enrolment,  or  registsr 
entered  upon  the  roll  at  the  time  of  such  of  any  such  person  in  any  of  the  nMl 
his  acting  in  the  capacity  aforesaid,  but  all  courts,  shall  be  from  thenceforth  null  and 
and  every  person  or  persons  respectively  void ;  provided  always,  that  nothing  bcreiB- 
who  shall  so  act,  not  oeing  admitted  and  before  contained  shall  be  construed  to  pie- 
enrolled  as  aforesaid,  shall  be  subject  and  vent  any  of  the  said  courts  from  raadi^i^ 
liable  to  a  penalty  of  50/.  to  be  recovered  ting  any  such  person  upon  payment  to  (be 
in  manner  aforesaid."  said  commissioners  of  the  ialbj  aoenied 
By  the  S7  Qeo.  S,  c.  91.  s.  SI,  every  per-  since  the  expiration  of  the  last  ceitilcste 
son  admitted,  sworn,  enrolled,  or  registered  obtained  by  such  person,  and  such  foither 
in  any  of  the  said  courts  as  aforesaid,  who  sum  of  money  by  way  of  penalty  as  tbe 
shall  neglect  to  obtain  his  certificate  thereof  Raid  Court  shall  think  fit  to  order  and 
in  the  manner  before  directed,  for  the  space  direct, 
of  one  whole  year,  shall  from  thenceforih 
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King's  Courts  of  Record  but  such  as  are  well  practised  and  skilful.*'  The  Eja^$  BmdL 
next  which  is  applicable  to  this  case,  is  the  22  Geo,  2,  c.  46.  The  1 1th  section  j,|„^hoomon 
of  that  Statute  recites  that  '*  divers  persons  who  are  not  examined,  sworn,  or  and  Rosi« 
admitted  to  act  as  attorneys,  do,  in  conjunction  with,  and  by  the  assistance 
and  connivance  of,  certain  sworn  attorneys,  practise,  &c. ;"  and  it  then  pro- 
vides that  such  attorney  so  assisting  and  conniving  shall  be  struck  off  the 
roll,  and  that  the  unqualified  person  shall  be  committed  to  prison  for  a  year. 
The  object  of  this  Statute  was  to  protect  the  public  against  such  persons  as 
were  not  duly  qualified  under  the  Statute  of  James.  The  construction  put 
upon  this  sectiiMi  by  the  Court  is  important  The  Statute  does  not  apply  to 
a  person  who  has  once  been  admitted.  There  is  not  one  single  case  in  which 
the  Court  have  acted  upon  it,  where  the  party  practising  in  the  name  of  an- 
other has  once  been  an  admitted  attorney.  In  the  case  of  In  re  Palmer  (e), 
which  was  before  this  Court  in  Hilary  Term^  and  which  was  an  application 
against  an  attorney  for  allowing  his  articled  clerk  to  practise  in  his  name,  all 
the  principal  cases  were  referred  to.  In  that  case,  as  well  as  in  those  of  In  re 
Jackeon  and  fVood(d),  In  re  Clark  (e)y  and  In  re  K%ng{f\  the  unqualified 
person  was  a  mere  clerk  and  never  had  been  an  attorney. — [Patteeon,  J. — 
Does  not  the  omissk>n  to  take  out  a  certificate  make  the  admission  null  and 
void  under  the  37  Geo.  3,  c.  91,  s.  31?] — ^That  Statute  does  not  appear  to 
apply  to  this  case.  The  30th  and  dlst  sections  do  not  touch  a  question  of 
this  kind.  The  act  was  passed  exclusively  for  the  purpose  of  revenue.  On 
the  facts  of  this  case  the  application  is  most  satisfactorily  answered.  Upon 
the  law  there  is  no  ground  for  supporting  it.  In  the  last  case  on  this  subject, 
the  Court  proceeded  upon  the  principle  that  the  party  knew  he  was  acting 
WXe^Xy^  and  that  he  so  acted  for  gain.  That  is  not  the  case  here.  It  was 
held  In  re  King  (/),  that  it  must  distinctly  appear  that  the  party  practised 
with  a  knowledge  of  his  want  of  qualification,  and  for  gain.  There  is  no 
all^ation  of  that  kind  in  the  affidavits  here.  There  is  no  sufficient  ground 
made  out  for  this  application,  and  the  rule  ought  to  be  discharged;  and 
considering  all  the  circumstances,  it  ought  to  be  discharged  with  costs. 

Bmnee^  in  support  of  the  rule. — Though  the  persons  applied  against  pro- 
fess to  be  sure  on  the  facts  of  the  case,  they  mainly  rely  on  the  answer  to 
the  applicatk>n  in  point  of  law.  But  that  answer  is  not  sufficient,  and  the 
rule  must  be  made  absolute.  It  is  clear  that  one  of  these  persons  was  without 
a.  certificate  for  one  whole  year,  and  therefore  by  force  of  the  Statute  37 
Geo.  3,  his  admission  became  null  and  void.  From  that  period  of  time  he 
was  in  the  situation  of  any  other  unqualified  person.  He  was  so  during  the 
greater  part  of  1834,  before  he  had  been  re-admitted.  It  is  said  that  the 
Statute  does  not  apply  to  persons  who  have  been  once  admitted.  In  the 
case  of  Slack  v.  Wilson  (^),the  Court  of  Exchequer  considered  that  question 
with  regard  to  the  12th  section  of  the  22  Geo.^y  and  construing  it  in  conjunc- 
tion with  the  37  Geo.  3,  the  Court  >ield  that  a  person  who  had  once  been 
enrolled  and  admitted,  but  had  for  two  years  omitted  to  take  out  his  certificate, 
became  by  that  omission  an  unqualified  person,  for  that  his  admission  had 
become  null  and  void.    So  that  his  subsequently  taking  out  a  certificate  did 

(c>  1  Harr.  &  WoU.  65.  (/>  1  Adol.  &  Ell.  560. 

(<0  1  Barn.  &  Cm.  270.  {g)  1  Cromp.  &  Meet.  ;?S. 

-(e)'3Dowl.  &Ryl.  2S0. 


TERM  REPORTS  m  the  iONG'S  BENCH: 

MSi^fiBe^  not  entitle  him  to  pFBctise,  and  that  hk  practising  under  it  rabjected Um to 
JiifvHoDotoif  P®M^^*- — [lord  Dennum,  C.  J. — ^There  are  in  the  12th  section  of  the  22 
Geo.  3,  some  words  which  are  not  to  be  ibond  in  the  1 1th  section,  "  unleis 
such  person  shall  continue  so  entered  upon  the  rolL'^  These  words  make  a 
great  diflerence  in  the  case.] — ^But  the  Court  of  Exchequer  held  geoenlly 
that  a  person  who  omitted  to  take  out  his  certificate  beomne  an  unqualtfied 
person.  These  parties  had  distinct  notice  that  one  of  them  was  unqualified, 
and  that  if  the  other  permitted  him  to  act,  both  would  be  subject  to  pestl- 
ties.  The  parties  here  no  doubt  proceeded  in  ignorance  till  Juiy,  18S4,  bat 
after  that  time  they  well  knew  that  Hodgeon  was  disqualified,  and  yet 
Hodgecn  continued  to  act,  and  to  use  Roeie  name  with  Roee'e  coosent. 
The  order  for  the  change  of  attorney,  when  Roee  was  substituted  for 
Hodgean,  was  not  made  till  the  27th  of  October;  but  long  afterwards,  namel?, 
on  the  4th  of  December,  when  HodgeofCe  client  asked  him  for  his  bill  of 
charges,  Hodgson  delivered  the  bill  as  if  the  work  had  been  done  by  him. 
The  rule  must  th^iefore  be  absolute  against  both. 

Lord  Dbnman,  C.  J.— *This  rule  must  be  discharged.  It  does  not  vppeu 
that  the  conduct  of  the  defendants  has  brought  them  sufficiently  within  the 
operation  of  the  22  Geo.  %  c.  46.  It  is  plain  from  that  Statute,  and  still 
more  from  those  which  were  previously  passed,  that  the  object  of  that  act 
was  to  prevent  persons  not  duly  qualified  from  practising,  and  with  that 
view  it  required  that  parties  should  be  examined,  sworn,  and  admitted;  and 
it  states  what  shall  be  the  penalty  on  persons  practising  who  have  not  been 
so  examined,  sworn,  and  admitted.  Looking  at  that  act,  it  appears  to  oie 
that  the  qualification  must  include  examination,  swearing,  and  admisaioD. 
The  person  who  has  not  fulfilled  these  three  requisites  is  a  person  who  is  oot 
entitled  to  practise,  either  in  his  own  name  or  in  that  of  an  attorney,  who  bia 
been  regularly  admitted ;  and  that  gives  rise  to  the  argument  urged  in  favour 
of  the  rule,  that  the  admission  in  this  case  must  be  considered  to  have  beeo 
completely  set  aside,  and  be  treated  as  if  it  had  never  existed.  On  the  word 
**  admission  "  perhaps  some  doubt  might  be  entertained,  but  when  we  come 
to  look  at  the  Statute,  and  recollect  that  in  fact  Hodgson  has  been  once 
regularly  admitted,  we  see  that  the  object  of  securing  a  properly  qualified 
person  has  been  obtained,  and  that  there  is  no  ground  for  inflicting  a  penalty 
on  Roee,  who  permitted  Hodgson  to  act  in  his  name,  as  for  permitting  a  man 
to  do  so  who  had  never  been  properly  qualified.  The  sole  object  of  the  37 
Geo.  3,  was  to  secure  the  payment  of  the  stamp  duty,  and  though  the  coo- 
sequence  of  not  taking  out  the  certificate  is  that  the  admisskxi,  the  entiy  on 
the  roll,  and  the  register  will  become  void,  that  consequence  cannot  be  so  fitf 
imported  into  the  former  act,  as  to  authorize  us  to  say  that  for  the  purpose 
of  this  rule,  the  person  who  has  fulfilled  all  the  requisites  of  that  former  act,  is 
to  be  considered  in  the  same  light  as  a  person  who  has  never  been  admitted 
at  all.  I  am  fortified  in  this  view  of  the  matter  by  the  12th  section  of  the 
22  Geo.  2.  That  section  imposes  penalties  on  persons  who  practise,  not 
having  been  duly  admitted.  The  proceeding  in  the  case  m  the  Exckeqver  vas 
on  this  clause,  and  the  Court  held  the  defendant  liable  in  that  action,  as  the 
enrolment  had  been  set  aside  by  virtue  of  the  31st  section  of  the  37  Geo,  3. 
Most  undoubtedly  the  enrolment  being  declared  null  and  void,  and  the 
penalty  attaching  on  a  person  not  <*  continuing"  to  be  enrolled;  the  Court 
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ofSxekequer  was  right;  but  no  such  declaration  is  made  with  respect  to    JEu^fj  Beneft. 

continuing  to  be  enrolled  in  the  11th  section.    That  section  speaks  only  of  jj^^^HoDotow 

due  qualification,  of  which  the  fulfilment  of  the  three  predicaments  is  made      ud  Boss. 

the  neoessaiy  evidence.    Now  HodgMon  had  once  been  admitted  regularly, 

and  therefore  he  appears  to  me  not  to  fall  within  the  operation  of  the  Uth 

section.    At  the  same  time  I  wish  to  say,  that  it  must  not  be  supposed  that 

this  Court  has  not  the  power  to  act  with  respect  to  the  misconduct  of  a 

person  who  has  been  examined,  sworn,  and  admitted  as  an  attorney,  but  who 

is  ofi*  the  roll.    On  the  contrary,  I  can  conceive  a  variety  of  cases  which  he 

would  be  liable  to  answer  for,  and  in  which  he  could  be  made  amenable  to  our 

jurisdiction.    This  might  be  done  under  the  general  authority  of  this  Court, 

though  not  upon  this  Statute.    In  the  present  case  I  am  of  opinion  that  the 

parties  now  complained  of  do  not  fall  within  that  authority. 

LiTTLSDALB,  J. — ^The  object  of  the  22  Geo,  2,  is  to  prevent  other  persons 
than  those  properly  qualified  firom  coming  in  to  practise  as  attorneys.  For 
this  purpose  it  unposes  a  penalty  of  50/.  on  any  person  practising  who  has  not 
been  admitted ;  and  directs  that  the  attorney  who  permits  such  person  to  act 
in  his  name  shall  be  struck  ofif  the  roll.  The  object  of  the  37  Geo,  3,  is  the 
protection  of  the  revenue;  and  that  act  declares  that  in  cases  of  neglect  to 
take  out  a  certificate,  the  admission  of  the  attorney  shall  become  null  and 
Toid ;  but  that  particular  provision  of  the  37  Geo,  3,  cannot  for  the  purposes 
of  this  rule,  be  incorporated  with  the  11th  section  of  22  Geo,  2.  If  a  man 
knew  that  he  was  not  an  attorney,  yet  practised  in  the  name  of  an  attorney, 
the  agent  would  be  liable  under  the  general  jurisdiction  of  this  Court,  and  if 
such  was  the  case  here,  Hodgeon  also  might  be  punished,  though  he  would 
not  be  an  officer  of  this  Coiu-t.  As  the  case  at  present  stands  I  am  of 
opinion,  with  my  lord,  that  the  rule  must  be  discharged,  but,  under  all 
circumstances,  without  costs. 

Pattsson,  J. — Considering  the  difficulties  of  this  case,  I  am  of  the  same 
opinion.  It  is  difficult  to  distinguish  cases  of  this  sort  from  those  where  a  man 
has  been  struck  off  the  rolls  for  misconduct.  The  question  here  is,  whether 
these  parties  come  within  the  22  Creo.  2.  The  object  of  that  act  was  that  a 
man,  who  was  not  legally  qualified,  should  not  be  admitted :  he  can  only  be 
examined  and  sworn  if  he  has  duly  served  his  articles.  In  this  case  who  is 
the  person  against  whom  the  application  is  made  ?  he  is  a  person  who  has 
been  examined,  sworn,  and  admitted.  By  the  subsequent  act  of  parliament, 
his  admission  became  null  and  void,  but  his  original  qualification  once  ascer- 
tained and  recognized,  remained.  To  be  re-admitted  it  is  not  necessary  that 
he  should  be  again  examined,  and  again  sworn.  He  may  be  re-admitted 
upon  certain  terms  to  be  declared  by  the  Court.  In  fact  he  was  re-admitted 
on  payment  of  a  fine.  The  object  of  the  37  Geo,  3,  was  solely  to  protect  the 
revenue.  Putting  these  facts  together,  I  say  that  this  case  does  not  come 
within  the  Statutes  as  they  are  now  sought  to  be  applied ;  but  I  do  not  wish 
it  to  be  understood  that  in  any  case  of  an  attorney  who  has  been  struck  oflT 
the  roll,  he  would  not  come  within  the  22  Geo,  2.  I  should  be  sorry  that 
this  case  should  hold  out  any  encouragement  to  an  attorney  to  allow  a  person 
to  practise  in  his  name  without  such  person  being  duly  qualified.  The  other 
sections  of  the  Statute  would  then  apply. 
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J»  re  HoDOSOll 
■iidRost. 


CoiERiDGB,  J. — ^In  this  case  the  admisrion  of  Hodgson  was,  by  an  omissioD, 
become  null  and  void|  and  during  the  time  that  it  was  so,  Ro$m  suflered 
Hodgion  to  act  in  his  name.  We  are  called  on  to  say  whether  that  brings 
these  parties  within  the  22  G0O.  2.  The  two  Statutes  on  this  subject  were 
passed  with  a  different  view.  The  question  is^  whether  the  makiDg  void  the 
admission  under  the  37  Geo.  3^  brings  the  party  under  the  c^ration  of  the 
22  Geo.  2.  In  order  to  answer  this  question,  more  especially  as  the  latter 
is  an  extremely  penal  Statute,  which  gives  no  discretion  to  the  Court,  it  is 
most  important  that  we  should  be  quite  certain  that  the  circumstanoes  are 
such  as  fall  within  the  provisions  of  the  act,  the  more  to  as  the  enacting  part 
refers  back  to,  and  ties  up  the  preamble.  It  is  obvious  that  those  parties  who 
have  not  gone  through  an  examination  cannot  receive  the  sanction  of  the 
Court.  Looking  at  the  intention  of  the  Statute,  as  expressed  by  the 
preamble,  and  at  the  fact  that  Hodgeon  has  been  once  admitted,  it  is  too 
'much  to  say  that  he  has,  ior  being  merely  uncertificated  for  a  time,  become, 
for  all  purposes  whatever,  disqualified,  and  his  admission  in  like  manner  null 
and  void,  when  we  know  that  he  could  be  re-admitted  by  this  Court  I  am 
not  certain  whether  he  need  be  again  sworn ;  certainly  he  need  not  be  again 
examined ;  and  it  would  be  going  too  far  in  so  penal  an  act  to  say  that  he  is 
one  of  those  unqualified  persons  intended  to  be  provided  against  by  the 
Statute. 

Rule  discharged  without  costs. 


Brown  v.  Lord  Granville. 


A  trial  at  bar 
will  be  granted 
on  the  ex  officio 
application  of 
the  attorney- 

Sineral,  where 
e  interest  of 
the  Kinff  as 
Dulce  of  Lan* 
eatier  may  come  into  question. 


'T^HE  Attorney 'General  in  this  case  applied,  in  his  official  character,  for  a 
trial  at  bar,  on  the  ground  that  the  interest  of  the  King,  as  Duke  of 
Lancoitery  would  come  into  question. 


Per  Curiam. — You  are  entitled  to  your  application. 


Rule  granted. 


Doe  dem.  Mary  Ann  Johnson  v.  Baytup. 


1.  If  one  party    TgJECTMENT  to  recover  a  house  and  land  in  the  parish  of  Cocking ^  in 
Sueeex.    At  the  trial  before  Littledale,  J.,  at  the  Summer  Assizes  in 
1834,  it  appeared  that  the  husband  of  the  lessor  of  the  plaintiff  had,  in  1815, 
built  the  house.     It  was  built  under  an  agreement  with  W.  S.  Pognte,  Esq., 
the  freeholder,  upon  land  then  rented  by  Robert  Underwood^  and  which  he 
then  gave  up  for  the  purpose.     After  the  house  was  built,  Johnson  and  his 
title  of\he^>er-  ^^^t  wife  lived  in  it  together  till  they  separated ;  and  she  afterwards  lived 
sonunderwhom  there  until  her  death,  in  1824.    Several  persons  then  rented  the  premises 
from  Johneon,  until  he  returned  to  it  with  the  lessor  of  the  plaintiff,  his 


terest  in  land 
under  another, 
although  that 
interest  be 
wrongfully  ac- 
quired, he  can- 
not afterwards 
diepute  the 


he  took  that 
interest. 

2.  Where  a  party  under  a  fraudulent  pretence  borrowed  the  keys  of  a  house  from  another, 
and  then  retained  the  possession  :~HeU,  that  he  could  not  dispute  the  title  of  the  lender  in  an 
ejectment,  so  as  to  maintain  his  own  possession. 

3.  The  Court  refused  to  allow  affidavits  to  be  used  on  shewing  cause  against  a  rule  for  a  new 
trial,  where  the  rule  had  been  moved  on  the  report  alone  without  any  affidavits. 
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second  wife,  and  remained  there  until  his  death,  on  the  7th  of  AuguMiy  1832.    JSp^t  BncdL 
The  lessor  of  the  plaintiff  continued  to  occupy  until  November^  1832,  when       ])]^7dem 
she  lefl,  leaving  the  keys  in  the  custody  of  a  witness,  Baiscomb,  to  whom     Maet  Anh 
reference  was  made  for  the  purpose  of  letting  the  premises.    The  defendant        o^*o" 
got  into  possession  by  borrowing  the  keys  of  the  garden,  which  had  attached       JUttup. 
to  them  the  key  of   the  house,  under  pretence   of  gathering  vegetables. 
These  facts  were  proved,  and  a  lease  from  Poyntz  to  the  lessor  of  the  plain- 
tifl)  dated  28th  of  May,  1833,  was  put  in.      For  the  defendant  it  was 
contended  that  Poyniz  had  no  right  to  make  the  lease;  and  the  learned 
judge  lefl  that  as  the  only  question  for  the  jury.     A  verdict  was  found  for 
the  defendant ;  but  the  jury  stated  it  as  their  opinion  that  the  possession  was 
fraudulently  obtained,  under  colour  of  going  to  collect  vegetables.    A  rule 
having  been  obtained  by  Tkenger  in  Michaelmas  Term,  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  verdict  entered  for  the  plaintiff 
instead,  on  the  ground  that  the  defendant  having  got  possession  under  the 
lessor  of  the  plaintiff  could  not  dispute  her  title,  on  the  authority  of  Doe  d. 
Hughes  v.  Dyeball  (a). 

Piatt  now  shewed  cause. — ^He  proposed  to  use  affidavits,  which  were  ob- 
jected to  on  the  ground  that  the  rule  had  not  been  moved  on  affidavits,  but 
on  the  report  alone. — [Per  Curiam. — The  affidavits  ought  not  to  be  used  in 
shewing  cause,  because  there  has  been  no  opportunity  for  the  other  side  to 
answer  them.  Perhaps  if  no  other  ejectment  could  be  brought,  on  account 
of  the  limitation  of  time,  or  under  other  peculiar  circumstances,  affidavits 
might  be  used,  but  clearly  not  in  this  case.] — He  then  contended  that  as  it 
was  incumbent  on  the  lessor  of  the  plaintiff  to  shew  some  title,  and  no  evi- 
dence had  been  given  of  any  title  whatever,  there  could  not  be  a  verdict 
entered  for  the  lessor  of  the  plaintiff  At  the  utmost  there  could  only  be  a 
new  trial. 

Thesiger,  in  support  of  the  rule,  was  stopped. 

Lord  Dbnman,  C.  J.—It  seems  to  me  that  this  rule  must  be  made  absolute. 
In  this  case  the  parties  agreed  to  waive  all  questions  of  previous  title,  and  to 
put  the  matter  on  the  issue,  whether  the  defendant  was  in  possession  under 
the  title  of  the  lessor  of  the  plaintiff  I  am  of  opinion  that  if  one  party  takes 
an  interest  under  another,  although  that  interest  be  acquired  in  the  manner 
in  which  it  was  acquired  in  this  case,  he  cannot,  afterwards,  dispute  the  title 
of  the  person  under  whom  he  took  that  interest.  Even  where  the  person 
letting  another  into  possession,  does  so  upon  a  wrongful  title,  the  person 
who  takes  imder  that  wrongful  title  cannot  aflerwards  dispute  it.  The 
defendant  in  this  case  took  under  the  title  of  the  lessor  of  the  plaintiff,  and 
entered  wrongfully  into  possession  under  that  title.  As  against  the  lessOT 
of  the  plaintive  it  seems  to  me  that  she  cannot  possibly  defend  her  pos- 
session. 

LiTTLEDALE,  J. — I  think  that  the  defendant  entered  wrongfully  into  pos- 
session of  these  premises,  and  the  jury  found  that  she  acquired  a  fraudulent 

(a)  1  Mood.  &  Malk.  347. 
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possesBioii  of  them.  The  lesfMir  of  the  plainiiflT,  therefore,  has  a  right  to  say 
to  her,  I  claim  to  be  pat  into  the  same  situation  as  I  was  in  when,  bj  your 
fraud  in  getting  the  keys  from  me,  you  contrived  to  obtain  possession ;  and 
the  defendant  cannot  be  allowed  to  stand  upon  her  fraudulent  possession,  and 
refuse  to  reinstate  the  lessor  of  the  plaintiff  in  that  possession.. 

Pattbson,  J. — There  is  no  doubt  but  that  in  the  case  of  a  landlord  and 
tenant  the  rule  is,  that  a  tenant  cannot  dispute  the  title  of  his  landlord.  The 
doctrine  was  clearly  laid  down  in  the  case  of  Doe  d.  Knight  t.  Lady 
Smythe  {6).  In  this  case  the  defendant  claimed  a  right  of  property  in  the 
land,  and  may  possibly  have  such  a  right,  but  if  she  has  she  should  pamie 
one  of  two  courses,  she  should  bring  an  ejectment  against  Mrs.  Joknstonf  or 
she  should  openly  disseise  her,  and  might  thus  obtain  possession  if  she  can 
do  so  peaceably,  and  leave  her  to  her  remedy ;  but  she  has  not  done  either, 
but  has  frauduletly  got  possession  under  the  lessor  of  the  plaintiff,  and  then 
says  that  she  denies  her  title.  The  same  rule  that  applies  to  cases  of  land- 
lord  and  tenant  is  properly  applicable  to  this  case.  The  party  here  is  a  mere 
stranger,  having  fraudulently  got  possession,  and  on  that  ground  alone  we 
mtist  decide  that  the  verdict  for  the  defendant  must  be  set  aside,  and  a  verdict 
entered  for  the  plaintiff. 

GoLBRiDOB,  J. — On  the  state  of  facts  now  before  the  Court,  it  seems  to  me 
that  the  question  of  title  is  not  open  to  discussion.  In  the  common  case  of  a 
landlord  and  tenant  it  is  clear  that  the  tenant  could  not  dispute  the  land- 
lord's title.  It  is  said,  however,  that  there  is  a  distiction  between  that  case 
and  the  case  of  a  licehsor  and  a  licensee.  I  cannot  see  any  such  distinction; 
for  the  latter,  by  asking  the  license  of  the  former,  admits  that  the  license 
may  be  refused,  and  that  the  licensor  possesses  the  power  to  give  or  withhold 
permission  to  enter  into  the  possession.  The  licensee  therefore,  taking  by 
permission  of  the  licensor,  takes  under  his  title.  Would  the  licensee  be 
entitled  to  dispute  the  title  of  the  man  who  had  given  him  license  to  enter? 
Certainly  he  would  not,  for  the  parties  would  stand  in  the  same  relation  to 
each  other  as  landlord  and  tenant,  and  the  law  would  apply  the  same  rule  in 
both  cases.  The  present  is  the  case  of  a  licensor  and  licensee.  The  de- 
fendant borrows  the  key  of  the  lessor  of  the  plaintiff,  and  gets  possession  by 
that  means.  If  the  defendant  meant  to  put  herself  upon  her  right,  she  should 
have  come  in  open  day  and  disseised  the  lessor  of  the  plaintiff.  A  man  may 
enter  on  land  as  a  trespasser  and  disseisor  in  a  peaceable  mann^,  but  if  he 
comes  in  the  way  that  the  defendant  did,  he  must  afterwards  put  the  other 
party  in  the  same  situation  as  if  he  had  never  obtained  possession.  On  this 
ground  I  am  of  opinion  that  the  verdict  must  be  entered  for  the  plaintiff 

Rule  absdute. 

(6)  4  Maule  &  Selw.  S47. 
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Van  Neuvel  t;.  Hunter.  ^i^'«SflkA. 

A  SSUMPSIT  for  work  and  labour,  with  the  common  money  counts,  l.  Upon  a  mo- 

The  plaintiff  had  been,  from  the  year  1823  to  the  year  1833,  a  clerk  ^^^H^^ 

with  the  defendant,  who  was  consul  for  the  Hanse  Towns  at  Cawes,    There  lu*  costs  under 

were  four  several  heads  of  claim,  apiounting  altogether  to  290/.    ,The  de-  45^  fj^  Coivt* 

fendant  was  arrested  for  200/.     The  cause  was  tried  before  Lord  Denman,  win  wfertoth* 

C.  J.,  at  the  Summer  Assizes  at  Winchester ,  in  1834,  and  a  verdict  was  ukenatthe 

returned  for  the  plaintiff  for  the  sum  of  30/.     The  following  Miehaelmae  ^ wOTlythT 

Term  a  rule  was  obtained  to  allow  the  defendant  his  costs  under  the  43  O,  omission  in  th« 

3^    .A  defendant's sffl- 

•  ^46.  dwntofthe 

amount  reco» 

Erie  and  Butt,  in  Hilary  Term,  shewed  cause. — ^There  is  a  prdiminary  Terdict. 
objection,  which  is  fatal  to  the  application.    It  does  not  appear  on  the  affidavit     2.  The  Terdict 
what  was  the  amount  of  the  verdict ;  and  it  is  clear  that  if  a  fact  essential  qu^^io^f  *«  * 
to  the  maintenance  of  the  inquiry  be  omitted,  the  affidavit  cannot  be  amended.  oi«puted  ao- 
The  rule  here  is  not  drawn  up  on  reading  the  record  of  Nisi  Prius. — [Lit*  taken  to  be  aU 
iiedale,  J.— That  need  not  be.]— In  Fountain  v.  Young  (a),  it  was  held  that  "?***  «»"«^"- 
an  application  of  this  sort  could  not  be   supported  by  reference  to   the      3 '  f^^  ^^ 
notes  of  the  judge,  before  whom  the  cause  was  tried.     Reading  the  record  of  for  allowing  the 
Nisi  Prius  may  be  one  of  the  modes  of  proceeding,  but  the  party  generally  cmis  need  not 
swears  that  the  verdict  was  for  a  certam  amount.  ^  *™J"  "P, 

on  readmg  the 
tbe  reeord  of 

Crowder,  in  support  of  the  rule. — ^The  judge's  notes  of  the  trial  may  be  ^^  ^*'* 
referred  ta  That  was  done  by  Lord  Tenterden  in  Glenville  v.  Hutchins  {b), 
[Littledale,  J.^-That  was  an  entirely  diflerent  thing,  for  Lord  Tenterden 
there  referred  to  his  notes  to  see  that  the  affidavit  did  not  impose  upon  the 
Court.] — The  record  of  Nisi  Prius  is  in  the  present  instance  a  record  of  this 
Court,  and  the  Court  will  therefore  take  judicial  notice  of  it. — [Littledale,  J. 
That  does  not  follow,  for  it  might  have  been  tried  before  a  judge  of  another 
Court,  and  then  we  could  not  know  what  the  verdict  was  before  the  record 
was  made  up.] — ^It  is  the  duty  of  a  judge  to  take  notes  of  the  evidence,  and 
his  notes  may  be  obtained  by  this  Court,  and  are  generally  furnished  to  it. 

Lord  Denman,  C.  J. — Let  the  case  stand  over  for  the  present,  and  we  will 
see  what  the  practice  is  on  this  subject 

The  case  was  again  mentioned  in  this  term.*-£r/e  and  Butt  adhered  to 
their  preliminary  objection,  and  cited  Fountain  v.  Young. — [Patteson,  J. — ^I 
always  understood  that  case  to  mean  that  you  could  not  move  on  the 
notes  alone,  but  must  have  an  affidavit.] — ^It  has  always  been  considered  to 
go  further  than  that,  and  to  require  the  party  applying  to  state  the  verdict 
and  the  amount  of  damages. 

Crowder,  contrd,  after  sajring  that,  in  a  case  like  the  present,  in  the 
ExehequeTy  a  few  days  before,  Parke,  B.  had  begun  his  judgment  by  referring 
to  the  notes  of  AUerson,  B.,  was  stopped  by  the  Court 

(a)  1  Taunt  60.  (6)  1  Bvn.  &  Cress.  ^1. 
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Lord  DsNMAN,  C.  J. — ^It  is  impoBsible  that  we  can  refuse  to  see  the  notes 
taken  by  the  judge  at  the  trial.  It  was  tried  before  me,  and  it  is  impossibie 
to  dispossess  myself  of  the  recollection  of  what  passed  at  the  trial.  The 
difference  between  the  sum  claimed  and  the  sum  recovered,  was  extremelj 
great.  One  did  not  even  approach  the  other.  This  is  as  clear  a  case  as 
was  ever  brought  before  a  Court.  I  wonder  that  any  sum  whatever  was 
given.    I  could  not  discover  any  reason  for  it. 

Pattbson,  J. — The  verdict  of  the  jury>  in  a  questi<xi  of  a  disputed  account, 
must  be  taken  to  settle  the  matter. 

Rule  absolute  (c). 

(c)  Twi88  r.  OsBORN.  Gunning,  eonirii,  was  stopped  by  tfae 

On  a  motion  Tor       B.  Andrewt  shewed  canie  against  a  rule  Court. 

costs  under  43     to  allow  the  defendant  his  costs  ander  the  Colbridob,  J. — ^The  whole  of  the  ob- 

Geo.  3,  c  46»       48  G.  8,  c.  46,  the  arrest  having  been  for  serrations  made  go  to  the  point  that  the 

the  Court  will     $8/.  and  the  verdict  for  8/.  18«.  only.    He  verdict  was  wrong;  but  in  motions  of  this 

not  receive  affi-   contended  that  the  direction  to  the  jury  of  kind  the  Court  cannot  re-try  the  facU  oft 

davits  to  'hew     jjj^  judge  who  tried  the  cause  was  wrong ;  and  case  on  affidavit,  but  must  take  them  to  be 

that  the  verdict    ^^  ^^le  right  to  recover  a  greater  sum  was  as  the  jury  found  them.    1  remember  a 

wss  wrong.          ^  least  questionable,  Edgintonv.  Hood  (a),  similar  case  when  at  the  bar,  where  there 

and  that,  on  the  facts  as  sworn  to  by  the  were  long  affidaviu  in  contradictioB  of  the 

affidavit  of  the  plaintiff  in  answer  to  the  rule,  facts  as  found  by  the  jury,  and  the  Cout 

the  verdict  should  have  been  for  a  greater  held  that  they  could  not  attend  to  them. 

amount.  Rule  absolute. 

(a)  2  Chit.  Rep.  147. 


The  King  v.  The  Justices  of  Cardiganshire. 

1.  Where  a  jf  EVANS  had  obtained  a  rule  niti  for  a  mandamus  to  the  Justices  of 

poor-rate  wss  t#  •    >n-      , .  ,  .  ^       i  *•  * 

made  for  a  pa-  Cardtganshtre,  to  grant  a  summons  for  the  nonpayment  of  poor-nit<^, 

name'o/s^artv  ^^^  '^  necessary,  to  grant  a  distress  warrant  thereon.   A  rate  was  made  for  the 

who  occupied  relief  of  the  poor  from  the  29th  of  September  to  the  25th  of  Decembtr, 

he'^'^tTd'fn  iS33.    The  name  of  Evan  Evans  was  put  into  the  rate  for  the  parish  of 

another  P^K  Lianralion,  after  the  rate  had  been  made,  and  the  parish  authorities  there 

after  the  rate  applied  for  a  siunmons  against  him.     The  justices  asked  why  he  refused  to 

CourT^I?'  ^ed  P®^*  ^^^  upon  learning  that  it  was  because  he  was  paying  for  the  same  lands 

to  grant  a  man-  in  another  parish,  they  refused  to  do  any  thing  upon  the  subject.    No  rate 

m^SllLi^tr*"  for  lAanrallan  had  ever  been  laid  on  these  lands  before. 


pfistrates  to 
issue  a  sum- 

a*diiitr«s  war-        Sir  W.  Folleii  shewed  cause. — This  application  is  made  with  a  view  io  try 

rant  for  non-       whether  these  lands  are  in  Uanrallan  or  in  the  other  parish.    The  Court 

nayment  of  the        ...  ,  i.  ,-    .  .  .  f         * 

rates.  Will  not  sanction  such  a  proceedmg.     If  the  parties  wish  to  have  an  issue 

.2.  The  rule      tried,  they  may  have  it ;  but  the  justices  are  not  to  be  compelled  to  tiy  the 

charged  with      question  for  them. — ^He  was  stopped  by  the  Court,  who  called  on 
costs. 

/.  Evane  to  support  his  rule. — The  parish  officers  have  no  other  remedj; 
no  action  could  be  maintained.  The  application  to  the  justices  was  to  hear 
and  determine ;  this,  at  all  events,  they  ought  to  have  done. — [Coleridgb,  J. 
— ^Have  you  not  asked  by  your  rule  for  too  much  ?  Can  you  now  abandon 
that  part  which  requires  the  magistrates  to  issue  a  warrant?  Non  camtat, 
that  the  magistrates  would  not  have  complied,  if  you  had  not  asked  them  to 
issue  a  warrant] 
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'    Lord  Dbnhan,  GL  J.—- This  rule  must  be  dischaiged.    These  magistrates  Kai^t  BmcA. 

Were  required  to  issue  a  6uinmons>  and,  if  necessary,  a  distress  warrant,  for  ThTKuio 

nonpajnient  of  certain  rates  where  the  party's  name  was  introduced  into  the  «. 

nUe  after  it  had  been  made.    We  think  the  magistrates  were  perfectly  jus-  ^j^^f 

tified  in  refusing  to  act     In  the  exercise  of  our  discretion,  we  should  be  sbibb. 
▼ery  sorry  to  put  magistrates  to  the  necessity  of  inquiring  whether  certain 
lands  were  or  were  not  within  the  limits  of  a  parish  boundary. 

LiTTLRDALB,  J. — ^Tho  circuoistances  of  this  case  shew  that  the  magis- 
trates were  perfectly  justified  in  refusing  the  summons  and  warrant  They 
would  clearly  hare  subjected  themselves  to  an  action  of  trespass.  No  rate 
lor  this  parish  had  ever  beA)re  been  made  on  these  lands,  and  no  case  on 
which  the  magistrates  could  act  was  made  out  for  a  new  rate. 

Patteson,  J.  and  Coleridge,  J.  concurred. 

Rule  discharged  with  costs. 


In  re  Hurst. 

A  RULE  had  been  obtained  to  set  aside  an  award,  or  to  refer  back  the  case  A  submiwion 

to  the  referee  selected  to  settle  the  amount  of  a  daim  on  a  loss  of  wool  by  l^fened  Oie" 

Hre.    The  wool  in  question  had  be^i  burnt,  and  the  value  of  it  was  claimed  {""2°°^  of  loss 

by  the  plaintiff  on  an  insurance,  and  the  referee  was  called  in  to  settle  the  in  the  procM?' 

araoimt  of  the  loss  on  the  insurance.     The  submission  mentioned  raw  wool  <>f  ^p°Ilingt 

_         ,       ,  -    ,  -  .       li.    1  carding,  scrib- 

in  some  parts,  but  m  the  terms  of  the  reference  itself  that  expression  was  bling,  and  spin- 
not  employed,  and  the  only  words  were,  "  wool  in  the  process  of  woolUng,  other  parti  rf 
csarding,  scribbling,  aiid  spinning."     The  arbitrator  refused  to  receive  evi-  the  submiseioxi 
dence  applicable  to  wool  which  was  not  then  actually  in  the  engines,  and  was  spoken  of. 

awarded  the  amount  of  the  claim,  founding  his  calculations  solely  upon  wool  '^^  ^/¥^'^^}P^^ 
_,  ,  -    1      /      .       ,  .  .       ,  ^  conceiving  that 

actually,  at  the  moment  of  the  fire,  m  the  engines,  in  the  process  of  manu-  he  was  not  jus- 
facture.  The  objection  to  the  awaiti  was  that  he  had  thus  excluded  from  his  ijft^hi?^^"*^ 
consideration  a  large  portion  of  wool  upon  the  premises  at  the  time,  and  sideration  wool 
which,  though  not  then  in  the  machinery,  had  been  partially  manufactured,  dergone  a  part 
and  was  in  a  state  of  preparation  for  the  further  process  of  the  manufacture,  ^i  ^^®  process 

■^     "^  ^  of  manufacture, 

but  was  not  at 

Sir  F.  Pollock,  and  Milner,  shewed  cause.— The  object  of  the  rule  is  to  fi^  ilTanyVf** 
bring  into  discussion  the  intention  of  these  parties  at  the  time  of  making  the  the  engines,  re- 
submission.    That  intentbn  must  be  judged  of  by  the  terms  used  in  the  eviden^'i^U- 
submissbn.     The  referee  has  taken  those  terms,  and  awarded  on  the  value  ^H®.^u*?^ 
of  the  goods  described  in  them.     The  wool  which  is  not  described  in  the  that  the  arbi- 
terms  of  the  reference  must  be  considered  to  have  been  intentionally  SiTdUiTodo^g" 
exduded.    It  was  in  fact  raw  wool,  and  as  such  could  not  be  in  any  way  and  the  Court ' 
considered  as  "  wool  in  the  process  of  woolling,  carding,  scribbling,  and  |[^^n  ^wud 
spinning,"  according  to  the  terms  of  the  reference.    It  was  not  undergoing  made  on  that 
any  one  of  these  processes,  and  the  referee  would  not  have  been  justified  in  P""°*P 
taking  it  mUx  his  calculatk>ns. — [Lord  Denhan,  C.  J. — ^How  can  any  wool 
not  actually  in  the  process  of  manufacture  be  recovered  for  under  this 
description?] 
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AUiPonder,  and  Wiffkiman,  in  support  of  the  rule.— The  descripliai 
eoven  wool  in  any  part  of  the  process  of  manufacture.  The  word  ^iaw"ii 
dropped  in  the  very  terms  of  the  reference  itself,  but  it  is  used  in  otlier 
parts  of  the  submissicm,  and  must  therefore  be  taken  to  be  employed  there. 
The  reference  would  then  stand,  "  raw  wool  in  the  process  of  wooUii^,  &c'' 
Hie  wool  was  in  a  process  of  manufacture,  though  not  abeolutdy  in  tlie 
engines  at  the  time.  According  to  the  referee's  awards  wool  whidi  had  been 
through  one  of  the  engines,  and  was  then  laid  aside  for  a  short  time,  would 
not  be  capable  of  being  recovered  for,  because  it  was  not  in  an  engine  at  the 
moment  of  the  loss,  although  the  hying  it  aside  for  a  few  days,  afler  one 
process,  might  be  absolutely  necessary  to  prepare  it  for  another.  It  would 
be  absurd  to  call  such  wool  raw  wool  That  is  the  case  here ;  this  wool, 
though  not  in  the  engines,  was  in  a  state  of  preparation  for,  and  was  there* 
fore  wool  in  the  process  of  manufacture. 

Lord  Denman,  C.  J.*-It  is  clear  that  under  this  reference  the  referee 
was  right,  and  there  is  no  ground  for  disturbing  his  award.  The  refer- 
ence recites  that  there  was  a  loss  on  wool  in  certain  processes  of  card- 
ing ;  and  the  referee  says,  that  he  was  called  on  to  decide  on  the  amount 
of  the  loss  on  that  wool,  and  that  being  of  opinion  that  he  was  limited  bj 
the  terms  of  the  submission  to  consider  the  loss  on  wool  in  a  certain  state 
of  the  process  of  nuinufacture,  and  that  he  had  no  power  to  direct  payment 
for  the  loss  on  raw  wool,  he  refused  to  receive  evidence  as  to  that  loss. 
The  words,  raw  wool,  are  here  used  negatively,  and  are  employed  in  the 
same  sense  as  that  which  is  attached  to  them  in  every  process  of  manuiac- 
ture  whatever.  If  so,  then,  whether,  strictly  speaking,  ^e  wool  is  raw  or  not, 
it  is  not  within  the  terms  of  the  submission,  and  the  referee  is  right 

LiTTLEDALB,  J.— I  have  no  difficulty  in  saying,  that  if  the  calculation  in 
the  award  had  been  made  on  the  amount  of  the  loss  on  the  raw  wool,  the 
award  could  not  have  been  maintained.  Raw  wool  does  not  mean  wool 
merely  when  taken  out  of  the  packs,  but  when  the  wool  is  not  in  a  course  of 
change  under  the  process  of  manufacture.  When  it  is  bc^un  to  be  spun,  it 
is  no  longer  raw  wool. 

Pattkson,  J. — ^It  seems  to  me  that  we  must  look  at  the  instrument  itself, 
and  collect  its  meaning  from  the  words  used  in  it.  Looking  at  that,  we 
cannot  doubt  that  there  are  some  documents  which  are  not  set  out  on  this 
agreement  of  reference.  If  they  contained  any  general  words  which  would 
have  included  all  kinds  of  wool,  they  would  make  against  the  party  sup- 
porting the  award ;  but  they  are  not  here,  and  we  must  confine  ourselves  to 
the  terms  of  the  instrument  itself  on  which  the  referee  had  to  act  It  then 
appears  clear  that  the  submission  has  been  properly  acted  on  by  him,  and 
that  the  award  is  good. 

Ck>LSRiDOB,  J. — ^Though  in  that  part  of  the  terms  of  the  subnussioD  con- 
taining the  refi^ence  itself  the  word  raw  has  been  dropped,  I  agree  that  ve 
must  consider  the  case  as  if  it  was  there,  for  it  is  in  the  other  part  of  the 
instrument.  We  cannot  enter  into  the  question  of  the  dealings  of  these 
parties.    I  think  that  raw  wool  as  here  spoken  of  is  something  more  than 
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mere  raw  wool ;  it  is  raw  wool  in  the  further  process  of  manufacture  by  JCfi^t  Bench, 
carding,  scribbling,  &c  The  referee  was  right,  and  the  award  must  not  be  j^  ^T^rst 
disturbed. 

Rule  discharged,  without  costs. 


The  Kino  t;.  The  Justices  of  Staffordshire. 

¥N  a  former  term.  Sir/.  Campbell  had  obtained  a  rule  to  shew  cause  Qii«v«, WheOier 

why  a  mandamus  should  not  issue  commanding  the  justices  of  Staffwdr  ^7i^!otojv»- 

9hire  to  direct  an  order  to  the  clerk  of  the  peace  for  the  county  to  suffer  the  tices  to  direct 

applicants,   who  were  rate-payers  of  that  county,  to  take  copies  of  all  cFerk  of  the 

assessments  of  county  rates,  and  of  the  orders  of  sessions  relative  to  county  P««»  ^  •'^^^ 

rates,  and  of  all  payments  made  thereout,  and  commanding  the  clerk  of  the  take  copies  of 

peace  Xo  produce  his  accounts  of  the  expenditure  of  the  rates,  together  with  ^^^^j^^ 

the  vouchers  for  the  same.  and  orders  of 

sessions  relative 
to  county  rates. 
Sir  F.  Pollock  and  Sir  W.  Follett  now  shewed  cause.— The  application  is   andofallnay- 
founded  on  the  authority  of  Rex  v.  Leiceeter  Justicee  (a).     The  object  is  thereout,  and 
to  get  at  some  of  the  items  of  the  accounts,  which  are  for  compensation  {^^^^^£^10°^ 
awarded  by  the  justices  to  persons  who  furnished  returns  ordered  by  the  produce  his  ac- 
Houses  of  Lords  and  Commons.     The  application  must  be  refused ;  the  expenditure*of 
justices  had  a  right  to  award  such  compensation. — [Coleridge,  J. — ^But  the  county  rates, 
suppose  that  it  was  illegal,  the  parties  have  no  means  of  getting  at  it  but  his  vouchers  for 
by  this  application.] — The  question  of  its  legality  cannot  be  brought  before  ^^®  ""5 the* 
the  Court  on  affidavit  in  this  way.     The  simple  question  is,  whether  a  rate-   application  he- 
payer  has  a  right,  as  such,  to  see  the  accoiints  which  the  justices  have  i"fo*qu^8t"ion 
audited  and  allowed.     Rex  v.  Leicester  is  an  authority  against  that  general  the  legality  of 
proposition.     The  party  here  shews  no  particular  reason  for  making  this  ^yments. 
application;  yet  he  must  do  so  before  the  Court  can  grant  it.     Rex  v. 
Clear  (b).     The  12  Geo,  2,  c.  29,  gives  no  such  power  as  is  now  contended 
lor.     If  the  legislature  intended  to  give  the  right  of  inspection  in  a  case  like 
the  present,  it  would  have  been  given  by  an  express  clause,  as  it  is  given  in 
the  17  Geo.  2,  c.  38,  as  to  parish  officers'  accounts;  but  it  not  only  does 
not  give,  but  negatives   such  a  right.     The  applicants  here  ask  for  the 
vouchers  of  the  accounts.     They  have  no  right  to  any  such  thing.     In  the 
first  place,  these  accounts  and  vouchers  are  not  in  the  hands  of  the  justices, 
but  of  the  clerk  of  the  peace ;  and  in  the  next  place,  the  clerk  of  the  peace 
has  no  authority  to  produce  them  to  any  but  the  justices.     The  55  Geo,  3, 
c.  51,  s.  18,  only  gives  the  right  to  the  public  to  see  these  accounts,  by  com- 
pelling  the  justices  periodically  to   publish   them,  after  (hey  have  been 
audited.     That  itself  is  a  check  upon  the  justices.     From  the  restricted 
manner  in  which  the  Court  granted  the  rule  in  the  case  of  Rex  v.  Leicester^ 
it  amounted  to  a  refusal  of  the  general  right  contended  for  by  the  applicants 
there.     The  rule  was  restricted  to  one  person,  and  to  the  two  last  rates. 
The  part  of  the   rule   claiming   the   right  on  behalf  of  the  parishioners 
generally  was  struck  out.     There  is  no  statutory  nor  general  power  in  this 
Court  to  order  justices  to  grant  inspection,  generally,  of  accounts.     The 

(a>  4  Bam.  &  Cress.  891.  (6)  4  Barn.  &  Cress.  899. 

VOL.  I.  u 
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Mm^s  Bmc^    justices  themselves  are  the  proper  persons  to  inspect  and  audit  ihid  aoooimts, 
^,^1^^^^      and  it  is  impossible  to  suppose  that  they  have  not  done  their  dutj. 

^TAFFOiS.^  The  AiiorM^'General  and  R.  F.  Richards,  in  support  of  the  ruk.— Tlie 
BBiEB.  only  object  of  this  rule  is  to  bring  into  discussion  the  l^ality  of  the  payments 
made  on  account  of  the  returns  furnished  to  the  two  Houses  of  ParliuneoL 
The  county  rate  was  created  for  particular  purposes,  and  cannot  be  applied, 
except  by  authority  of  Parliament,  to  other  purposes.  The  avowal  of  the 
magistrates  shews  that  they  have  acted  illegally,  and  authorizes  this  appli- 
cation. The  affidavit  here  is  stronger  than  in  Rmx  v.  Leieesier,  for  it  shews 
particular  abuses  in  the  expenditure,  which  are  not  denied.  The  application 
here  is  necessarily  against  both  the  justices  and  the  clerk  of  the  peace,  for  a 
mandamus  to  one  alone  would  be  defective.-^[CoLBRiD6B»  J.-— Even  if  the 
order  be  right,  and  be  not  obeyed,  is  a  mandamus  against  the  clerk  of  the 
peace  the  correct  course?  Is  it  not  likd  the  case  of  Rex  v.  Bri9l9w(t\ 
where  the  Court  held  that  a  mandamus  could  not  be  granted  to  a  ministaiBl 
officer,  such  as  the  treasurer  of  a  county,  to  compel  him  to  obey  the  order  of 
the  court  of  quarter  sessions  ?  The  proper  remedy  was  by  indictment  The 
same  principle  was  recognised  in  Rex  v.  Surrey  Treasurer  (<Q,  and  Rbx  t. 
Johnson  («).] — ^By  the  common  law,  all  public  documents  may  be  inspected 
by  all  who  are  interested  in  them ;  and  every  person  who  cxMitribates  to  a 
public  fund,  has  a  right  to  see  how  that  fund  is  applied.  That  principle 
was  adopted  in  Rex  v.  Leicester^  and  it  is  so  expressly  enacted  in  the 
17  Geo,  2 ;  but  that  enactment  is  only  an  enforcement  of  the  conunon  law 
by  means  of  a  statutory  penalty.  The  parties  applying  here  are  cootii- 
butors  to  the  fund,  and  have  a  right  to  inspect  the  accounts  of  its  expendi- 
ture. Without  inspection  of  the  accounts,  nothing  can  be  done  m  the  mj 
of  bringing  the  legality  of  the  expenditure  into  discussion.  If  the  acooants 
are  obtained  they  can  be  brought  up  by  eerHorari,  and  may  then,  if  they  are 
found  to  be  illegal,  be  quashed  on  motion.  The  case  of  Rex  v.  LektHer'n 
is  a  clear  authority  in  favour  of  this  application. 

Cur.  ade.  9uU, 

Lord  Dbnman,  C.  J.,  afterwards  (13th  of  May)  said— We  have  considered 
this  case.  There  is  some  doubt  whether  the  case  relied  on  in  favour  of  the 
application  is  directly  in  point,  and  we  wish  to  look  into  it  more  fuUy;  hn^ 
we  think  that  in  the  mean  time  the  persons  applied  against  should  allov  the 
inspection. 

(e)  6  Term  Rep.  168.  (•)  4  Maule  &  Selw.  515. 

(cO  1  Chit.  650. 
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The  Kino  v.  The  Brecknock  and  Abergavenny  Canal     Mh^ss^ 

Company. 

/L   RULE  had  had  been  obtained  to  shew  cause  why  a  mandamus  should  1.  A  mandimas 

not  issue  against  the  defendants,  commanding  them  to  construct  certain  ||^  uts^e^ 

railways  and  bridges  for  the  benefit  of  certain  proprietors  of  mines  and  iron  ^^^  ^^  ^^ 

masters  in  the  line  of  the  canal.    This  it  was  contended  the  defendants  were  nfJUl  to  do 

bound  to  do  by  the  directions  of  their  Act  of  Parliament.    It  appeared  that,  Jjf  obSJrt'of  " 

afler  a  considerable  delay,  and  after  a  period  had  elapsed  during  which,  by  the  mAndunut 

the  Act  of  Parliament,  the  defendants  had  an  option  to  do  the  works,  a  ^tte^Ttorms, 

notice  to  do  them  was  given  to  the  defendants  on  18th  Oct  1832.    In  order  orby  circum. 

to  perform  them,  it  would  be  necessary  to  interfere  with  the  workings  of  the  dUMirotiy  shew 

Monmouth  Canal  Company.    On  receiving  the  notice,  a  meeting  was  held,  "^  intention  in 

and  the  defendants  offered  to  perform  what  was  required  of  them,  on  being  wituioidfrom 

indemnified.     The  parties  applying  for  the  mandamus  stated  that  they  ^^^**** 

coald  not  do  so,  but  did  not  afterwards  make  any  other  direct  application  upon  2,  Where  apon 

the  subject.    Nothing  further  passed  upon  the  subject  until  the  application  ^>"8  required 

for  the  mandamus  was  made  (a).  ^  ^  thf"'* 

party  said  that 

The  Attornoy-General  Bod  R  F.  WOiiams  shewed  cause.  Jj  Hil^ii^* 

ingindemni- 
MohU  supported  the  rule.  fied,  which  the 

apphcant  re- 

Lord  Dbnman,  C.  J. — ^I  confess  I  am  sorry  this  case  should  go  off  on  a  aftenrardB  took 
point  which  we  are  bound  to  consider,  but  which  does  not  put  the  merits  of  K  mSnjr'lT^ 
the  question  in  issue.    But  it  is  an  undoubted  rule  of  this  court,  that  no  call  direct  apSica- 
shaU  be  made  on  any  person  by  a  mandamus  issued  under  its  authority,  to  do  ^M^^buL 
any  particular  thing,  unless  it  is  clear  that  there  has  been  a  direct  refusal  to  V*  ^^^^'i . 
do  that  which  it  is  the  object  of  the  mandamus  to  enforce.     It  appears  to  me,  ^BsU,  that  the 
tliat  it  is  not  so  here.     When  I  say  a  direct  refusal,  I  do  not  mean  that  it  is  J^jJnTto'*"' 
necessary  for  the  party  to  use  the  word  "  refuse,'^  but  that  the  circumstances  warrant  the 
of  the  case  must  shew  that  the  party  who  is  applied  to  to  do  the  particular  SJ?,iSS^*' 
act,  altogether  withholds  from  doing  it ;  and  any  thing  which  amounts  to  that,  mus. 
distinctly  shews  a  refusal  by  the  party.    We  have  thought,  in  former  cases, 
that  all  the  circumstances  which  go  to  shew  the  intention  of  a  party  may  be 
sufficient    So  here,  if  the  Court  distinctly  saw  circumstances  which  shewed 
an  intention  equivalent  to  a  refusal,  the  mandamus  would  go.    I  have  looked 
lor  these  circumstances  but  cannot  find  them.     They  appear  to  stop  short  of 
that  point.    After  a  long  delay,  an  application  was  made  to  the  company, 
who  said,  we  are  ready  at  this  moment,  but  you  will  indemnify  us.     The 
applicants  said  that  they  could  not  do  so;  but  they  left  the  matter  short  of  a 
direct  applicatkm,  so  as  to  make  the  conduct  of  the  defendants  amount  to  a 
refusal.     The  applicants  ought  to  have  gone  further,  and  said,  we  desire 
a  direct  answer  to  this  application,  and  if  we  do  not  receive  an  answer  within 
a  given  time  we  shall  consider  it  a  refusal.    Pausing  in  doing  a  thing,  because 
a  request  of  indemnity  has  not  been  complied  with,  is  not  sufficient :  nor  can 
this  Court  act  upon  it  without  a  violation  of  a  clear  and  distinct  rule,  which 

(a)  As  the  caie  weat  off  entirelj  on  the      refasal,  the  faeU  and  the  argomoitf  have 
point,  whecbcr  there  bad  been  a  lafficient      been  omitted. 
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JB^fBeiuK    saves  inquiry  into  a  variety  of  circumstances  which  must  otherwise  be  inquired 
into,  to  enable  the  Court  to  decide  on  the  conduct  of  the  parties. 


The  Kino 

t». 

Bbbcknock 

and  Abie- 

oATBNirr 

Canal 

COMPANT. 


LiTTLBDALE,  J. — ^It  is  not  necessary  that  there  should  be  a  ^stinct  refusal 
in  so  many  words,  but  there  must  be  a  clear  substantive  refusal  in  lad, 
before  the  Court  can  interfere.  In  this  case,  it  seems  to  me  that  it  is  not 
sufficient  that  the  company  should  delay  to  do  the  thing  required,  notwith- 
standing that  the  other  party  did  not  assent  to  the  proposed  indemnity. 
Alter  that  request  of  indemnity,  the  other  party  should  have  asked  whether 
the  company  would  or  would  not  do  it.  They  did  not  do  so,  and  on  that 
ground  I  am  of  opinion,  that  the  parties  have  not  done  enough  to  call  on  this 
Court  to  interfere. 

Pattbson,'  J. — I  am  sorry  that  the  case  should  go  off  on  this  point;  but 
when  I  come  to  look  at  it,  the  circumstances  amount  to  this,  that  the  com- 
pany agree  to  do  a  certain  thing  on  the  opti<Hi  of  the  party.  They  do  not 
ailerwai:ds  rescind  that  option,  but  they  say,  it  is  true  that  we  have  pro- 
mised to  do  it,  but  you  must  indemnify  us.  The  other  side  says  not;  but 
there  should  have  been  a  distinct  demand  and  refusal,  and  without  them  this 
Court  cannot  interfere. 

Coleridge,  J.-— It  is  of  great  importance  that  parties  af^ying  to  tbecomt 
should  obey  the  rules  of  the  court,  not  perhaps  always  in  letter,  but  in  spirit 
Before  applying  to  this  court  a  party  should  shew  distinctly  that  he  has 
made  an  application  to  have  performed  what  he  requires  to  be  done ;  and  the 
refusal  on  which  he  founds  his  application  ought  to  be  made  distmctly  to 
sqppear.  In  this  case,  it  is  not  pretended  that  such  a  refusal  was  given  in 
distinct  language ;  there  is  not  indeed  a  refusal  of  that  sort  in  any  waj. 
The  company  said  to  the  party  applying,  "  Of  course  you  will  indemnify  us." 
The  answer  was.  No,  we  will  not.  The  company,  however,  might  suf^se 
that  the  other  party  would  afterwards  think  that  the  application  for  an  indem- 
nity could  not  be  resisted..  If  so,  then  it  is  a  wrong  thing  for  the  party, 
whose  conduct  might  have  created  this  impression,  to  come  to  this  court 
with  this  application.  Let  me  suppose  that  the  applicants  had  said,  **  we  do 
not  choose  to  indemnify  you,  but  you  must  do  what  we  require;"  would  it 
not  then  have  been  clear  that  the  parties  distinctly  meant  to  compel  the 
company  to  act?  As  the  matter  stands  now,  the  company  may  only  have 
paused  with  a  view  to  consult  their  own  safety. 

Rule  discharged  with  costs. 

Upperton  V.  Tribe. 


1.  By  the  terms  rpHIS  was  a  rule  to  set  aside  an  award  on  two  grounds.     1st,  That  the 

of  a  BubmiMion     JL        ,  .  ,     -  .    ,  ,  .  i  .  •    .     </^.  l-  k 

arbitrator  had  not  awarded  any  thmg  touchmg  a  suit  m  Chancery,  wnicn 
was  a  matter  in  difference  between  the  parties ;  and  2dly,  That  he  had  not 
directed  whether  an  agreement  was  to  be  rescinded  or  not.    It  appesred  that 


a  Chancery  suit 
and  all  matters 
in  difference 
between  the 
parties  were  re- 
ferred ;  and  it  was  made  an  express  matter  of  reference  whether  an  agreement  between  the  par- 
ties should  be  rescinded  or  not.  The  arbitrator  merely  decided  as  to  tne  Chancery  suit,  that  each 
party  should  pay  his  own  costs ;  and  gave  no  directions  upon  the  subject  of  rescinding  the 
agreement,  but  awarded  specifically  on  every  subject  matter  of  the  agreement  :^Bdd,  that  the 
award  was  not  sufficient. 

2.  Q»ere,  whether  the  award  was  not  sufficiently  final  as  regarded  the  adjudication  upon  the 
Chancery  suit. 
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on  30  March,  1832,  an  agreement  was  entered  into  between  the  parties  to    £ti«^^Mdk. 

take  a  business ;  that  shortly  afterwards  dissatisfaction  arose ;  and  a  bill  m 

Chancery  was  filed  on  29  October,  for  an  injunction,  but  no  answer  was  put 

in.     On  15  November,  1833,  the  agreement  of  reference  was  entered  into, 

by  which  all  matters  in  difference  between  the  parties  were  referred,  and  it 

was  made  a  matter  of  express  reference  whether  the  agreement  was  to  be 

rescinded  or  not.    On  21  Jtmuary,  1835,  the  award  was  made,  by  which 

the  arbitrator  awarded,  as  to  the  suit  in  Chancery,  that  each  party  should 

pay  his  own  costs ;  and  went  on  in  his  award  to  give  specific  directions  on 

every  part  of  the  agreement. 

Sir  jP.  Pollock  shewed  cause. — ^As  to  the  first  objection,  the  award  is  suf- 
ficiently final.  The  suit  is  put  an  end  to  by  the  direction  to  each  party  to 
pay  his  own  costs,  the  bill  being  merely  for  an  injunction,  and  no  answer 
having  been  put  in,  Blanchard  v.  LiUy  (a),  Hartnell  v.  Hill  (jb), — [Patttf- 
Mon,  J. — Though  on  that  point  the  award  might  be  sufficiently  final,  there  is 
the  other  objection,  that  it  does  not  award  on  a  matter  expressly  in  diflerence.] 
— That  objection  is  not  maintainable,  because,  as  every  part  of  the  agreement 
has  been  adjudicated  upon,  it  was  unnecessary  to  direct  in  specific  terms 
whether  the  agreement  should  be  rescinded  or  not. — [Lord  Dennum,  C.  J. — 
The  question  whether  the  agreement  was  to  be  rescinded  or  not  being  a 
matter  of  express  reference,  can  an  award  be  good  which  does  not  expressly 
adjudicate  on  that  point,  even  though  in  point  of  fact  it  does  adjudicate  on 
every  part  of  the  agreement?] — ^In  Jackson  v.  Yabsley  (c),  where  an  action 
for  breach  of  covenant  was  pending,  and  with  all  matters  in  difference  was  re- 
ferred to  arbitration,  the  costs  of  the  suit  to  abide  the  event,  it  was  held  that 
an  award  that  the  plaintiff  had  no  demand  on  the  defendant  on  account  of  any 
alleged  breaches  of  covenant,  or  on  any  other  account  whatsoever,  was  final, 
although  the  suit  was  not  in  terms  put  an  end  to.  Hawkins  v.  Coklough  {d) 
is  to  the  same  effect. — [Littledale,  J. — In  that  latter  case,  the  award  directed 
the  payment  of  damages,  which  is  something  more  than  directing  the  party 
to  pay  merely  his  own  costs.] 

Sir  W,  Follett,  in  support  of  the  rule. 

Per  Curiam, — The  award  is  not  a  sufficient  adjudication  on  the  matters  in 

difference ;  the  rule  must  therefore  be  made  absolute. 

Rule  absolute. 

(a)  9  East,  497.  (c)  5  Bam.  &  Aid.  848. 

(6)  Forrest.  78.  (d)  1  Burr.  274. 

Powell  v.  Lock. 

SL    RULE  had  been  obtained  under  the  Interpleader  Act,  calling  on  one  ^  cUinuint 

Hannah  Bunn  to  come  in  and  state  her  claims  on  property  of  the  de-  S  rule  tmder  tie 
lendant.    The  question  was,  whether  the  Court  would  grant  an  issue.  Interpleader 

*  °  Act  to  come  in 

and  tUte  his 

TomUnaon  appeared  for  the  execution  creditor;  BuH  for  the  sheriff;  and  ^>|j^"JIiti- 
Rogere  for  the  claimant,  whose  affidavit  stated  generally  that  she  had  a  culars  upon  liis 

affidsTit,  to 
enable  the  Court  to  decide  even  whether  he  is  to  be  made  a  party  to  an  issue. 


J 
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Km^iBmit, 


valid  claim  lipon  the  defendant's  estate,  but  stated  none  of  the  particukn  of 
that  claim. 

Ro^9. — ^The  Court  will  grant  the  issue  if  the  claim  ^ai^pears  on  tiie  a(E- 
darits. — [Lord  Denman,  C.  J. — Yes,  if  the  claim  does  properly  appear  on  the 
affidavits.]— In  Bramdge  v.  Ad9head{a)  the  Court  refused  to  try  the  meriU 
of  the  respective  claims  upon  affidatits  alone,  and  directed  an  issue  In  the 
present  case,  the  claim  has  been  made  to  the  sheriff  confimnably  to  the 
Statute,  and  therefore  need  not  again  be  stated  fully  on  ^  affidavits  in 
court.  The  only  power  possessed  by  the  Court  in  a  case  like  the  present,  if 
to  direct  an  issue. — [Liiiledale,  J. — ^The  Court  may  call  on  a  third  party  to 
appear  and  state  the  nature  of  his  dairo,  with  a  view  to  see  whi^tfaer  he  ii  to 
be  made  a  party  to  the  issue.  The  Court,  under  the  sixth  section,  has  the 
same  power  as  is  given  in  the  first  section.} — [Coleridge,  J.— You  appear  for 
Hannah  Btmn.  She  is  called  on  to  appear  before  the  Court,  and  state  the 
nature  of  her  claim.  If  you  do  not  do  that,  the  third  section  of  the  Statute 
niay  bar  yon.]— The  claimant  here  has  done  all  that  the  third  section  of  the 
Statute  requires.  That  section  merely  requires  her  to  nppeut  to  maintain  <^ 
relinquish  her  claim.  The  claimant  here  does  appear,  and  maintains  her 
claim.  The  section  does  not  require  that  the  claimant  shall  state  the  par- 
ticulars of  her  claim. — [Paiteeon,  J. — ^The  rule  calls  on  you  to  state  the 
particulars.] — ^The  rule  obly  refei^  to  the  third  sectbn,  which  declares, 
that  if  the  claimant  does  not  appear  and  maintain  the  claim,  it  shaH  be  barred. 
If,  however,  the  Court  think  that  the  claimant  here  has  not  done  enough,  she 
may  perhaps  be  allowed  to  appear  before  a  judge  at  chambers. 

Per  Curiam, — ^The  claimant  may  have  time  for  the  purpose  of  stating  her 
claim  fully.    She  has  acted  on  a  misconception  o[  the  rule. 

(a)  8  Dowl.  P.  C.  59. 


A  mandamiiB 
WM  granted 
oommandtng 
tlie  lord  of  a 
manor  to  hold 
a  court  leet  for 
the  purpose  of 
appointing  a 
high  constable 
of  a  hundred, 
though  the  day 
on  which  the 
court  had  been 
usually  held 
for  sixty  yeais 
past  had  gone 
oy,  it  not  Deing 
dutinctlyiwom 
that  the  court 
was  held  on 
that  particular 
da^roypre*  . 
scriptioo. 


The  Kino  v.  The  Lord  of  the  Manor  of  Milverton. 

A  RULE  had  been  obtained  in  Miehaelmae  Term  for  a  mandamus  to  the 
steward  of  the  court  leet  of  the  manor  of  Miiverian,  to  summon  and 
hold  a  court  leet,  for  the  purpose  of  appointing  a  high  constable  for  the 
hundred.  It  appeared  upon  the  affidavits,  that  during  the  last  sixty  yean 
and  more  the  court  leet  had  been  held  on  the  1st  October,  when  high  con- 
stables were  appointed  for  the  year  ensuing;  but  in  183<  no  court  ket  had 
been  held,  and  consequently  no  constable  was  appointed.  ^X)n  the  20th  of 
October  the  lord  of  the  manor  had  been  applied  to  by  letter,  and  required  to 
hold  a  court  leet ;  but  he  had  returned  no  answer  to  the  application.  Ten 
days  afterwards,  a  letter  with  a  similar  request  had  been  sent  to  the  steward, 
to  which  the  answer  made  was,  that  the  steward  could  not  advise  his  client, 
the  lord  of  the  manor,  to  go  to  further  expenses  about  the  manor. 

Sir  W.  Folleii  shewed  cause.— The  first  question  is,  whether  the  Court 
will  issue  a  mandamus  for  such  a  purpose  as  that  now  proposed.  The 
second,  whether  there  has  been  a  suflScient  refusal  in  this  case  to  justify  the 
rule.    In  ComytCe  Digeet  (a)  it  is  stated,  that  the  lord  is  bound  to  hold  the 

(a)  Tit.  "  Leet."  C. 
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court  feet  at  the  particular  time  at  which  it  ought  to  be  held.    Here,  by  the    miig*$  Bendh. 
prescription,  the  court  ought  to  be  held  on  the  furst  of  October;  and  if      Th^KiKo 
the  time  for  holding  it  has  passed  by,  this  Court  will  not  compel  the  lord  to  v. 

hold  the  court  leet  at  any  other  than  the  lawful  time.    Certainty  in  the  day       Maaor^^* 
of  holding  the  court  leet  is  absolutely  required.    In  DakitCt  case  (6)  it  was    MiLTsaToir. 
held,  that  the  court  must  be  held  on  H  day  certain ;  and  it  must  be  so  stated 
in  any  presentment    The  court  will  hot  compel  a  party  to  hold  a  court  leet, 
in  the  absence  of  evidence  that  such  court  leet  has  ever  been  held  at  that 
time.    The  whole  proceeding  would  be  invalid. 

Sir  F,  PMoek  and  Dunda$  in  support  of  the  rule. — ^The  practical  question 
here  is,  whether  the  lord  is  ever  to  hold  a  court  again  ?  Here  it  appears  that 
the  court  has  been  constantly  held  in  the  month  of  October  for  the  last  sixty 
years.  If  this  rufe  is  not  made  absolute,  the  lord  may  refuse  for  ever;  for 
this  Court  does  not  sit  in  Ociobet,  and  he  may  in  each  year  let  the  proper 
time  go  by  without  holding  the  le^t.  The  refusal  must  be  made  at  the  time 
at  which  the  court  leet  ought  to  be  held ;  and  the  application  to  this  court 
must  necessarily  be  made  after  that  time  has  gone  by. — [Patteson,  J. — It 
does  not  appear  in  Rex  v.  Granthaht  (c)  what  was  the  form  of  rule.] — There 
were  there  two  prescriptive  days,  the  court  was  not  held  on  either,  and  this 
court  afterwards  granted  the  mandamus. 

Ar  CWrtoOT.— We  think  that  it  is  left  doubtful  on  these  affidavits,  whether 
there  is  or  is  not  a  prescription  to  hold  the  court  on  this  particular  day ;  how 
can  we  sii^  there  is  a  prescription  unless  the  party  makes  it  appear  on  affi- 
davit that  there  is.  The  non-appointment  of  the  high  constable  is  a  matter 
of  great  public  inconvenience.    The  rule  must  be  made  absolute. 

Rule  absolute. 

(6)  2  Wins.  SaoDd.  890;  1  Ventr.  107.  (c)  8  W.  Black.  716. 


Avery  v.  Cheslyn. 

T^RESPASS,  amongst  other  things,  for  wrongfully  removing  a  cornice  from  i.  The  question 
premises  demised  by  the  plaintiff  to  the  defendant.      Pleas:— Vol  Jjjj^^^ 
guilty :  denying  the  tenancy  as  to  one  portion  of  the  premises :  and  alleging  mored  b^  a 
that  the  cornice  was  the  property  of  the  defendant ;  that  it  was  fixed  up  by  USSntCa^-* 
him,  with  screws  only,  for  the  purpose  of  ornament ;  that  he  carefully  J^'y  f®  *^® 
removed  it  during  the  term,  doing  no  unnecessary  damage;  and  that  he  poper question 
repaired  all  the  damage  that  was  done.     The  plaintiff  took  issue  on  all  these  ^^^J,^^ 
pleas  but  the  hist ;  and  as  to  that,  he  replied  that  the  cornice  was  fixed  to  the  wWber  the 
room ;  and  that  at  the  time  when  it  was  pulled  down  it  was  affixed  to  the  freehold  ^.ble'c^Tmyt 

byUw. 

2.  A  pies  to  an  action  of  trespass  by  a  landlord  against  his  tenant  for  remoring  a  cornice, 
stated  that  it  was  the  property  of  the  defendant,  that  it  was  fixed  up  by  him  with  screws  only, 
for  the  purpose  of  ornament,  that  he  carefully  removed  it  during  the  term,  doing  no  unnecessary 
damsge,  and  that  he  repaired  all  the  damage  done.  The  replication  sUted  that  it  was  sIBxed  to 
the  freehold  of  the  house^  and  wss  not  remoTsble  by  law.  Issue  on  that  question  i—Hdd^  that 
it  was  not  a  misdirection  lo  leave  it  to  the  jury  to  say  whether  they  were  of  opinion  that  the 
eomice  was  ornamental,  and  was  so  affixed  to  the  freehold  that  it  could  be  removed  without 
substantial  injury;  and  that  if  they  thought  so,  and  that  it  had  been  so  removed,  the  tenant 
had  a  right  to  remove  it. 

3.  The  question  whether  removable  by  Uw  or  not  is  a  mixed  question  of  law  and  fact. 
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of  the  dwelling-house,  and  was  not  removable  by  law.  Issue  was  taken  oa 
that  question.  The  cause  was  tried  at  the  last  assizes  for  MmnnunOhj 
before  Coleridge,  J.,  and  evidence  was  given  upon  the  issue  taken  as  to  tlie 
cornice ;  and  the  learned  judge  left  it  to  the  jury  to  say  whether  they  were 
of  opinion  that  the  cornice  was  omamental,  and  was  so  affixed  to  the  freehold 
that  it  could  be  removed  without  substantial  injury ;  and  that  if  thej 
thought  so,  and  that  it  had  been  so  removed,  the  tenant,  in  his  c^ni<m,  had  a 
right  to  remove  it.     The  jury  found  a  verdict  for  the  plaintiff. 

jR.  V.  Richard*  now  moved  to  set  aside  the  verdict,  and  have  a  new  tiia}, 
or  to  enter  a  nonsuit,  on  the  ground,  amongst  other  things,  of  misdirectioD. 
The  evidence  respecting  the  cornice  was  improperly  left  to  the  jury.  The 
learned  judge  ought  to  have  directed  a  verdict  for  the  defendant  on  this 
issue.  The  evidence  shewed  that  the  cornice  was  a  wooden  cornice,  and  that 
it  was  fastened  up  with  nails  or  screws,  and  so  might  easily  be  taken  dovB 
again ;  and  the  learned  judge  ought  to  have  directed  the  jury  to  find  for  the 
defendant  on  the  issue  whether  the  cornice  was  or  was  not  affixed  to  the 
freehold. — [Lord  Denman,  C.  J. — The  fact  that  the  cornice  was  removed 
without  substantial  injury  being  done  to  the  premises,  would  he  good 
evidence  to  shew  that  it  might  be  so  removed.] — If  a  party  has  a  right  to  do 
a  certain  thing,  he  may  do  it  without  being  a  trespasser ;  and  the  way  in 
which  he  exercises  that  right  will  not  make  him  a  trespasser.  It  was  there- 
fore wrong  to  leave  to  the  jury,  on  the  issue  of  the  defendant's  right  to 
remove  the  cornice,  the  question  of  the  way  in  which  the  cornice  had  been 
removed. — [Patteson,  J. — You  say  that  the  issue  was  on  the  nature  of  the 
thing  and  the  right  to  it,  and  that  the  way  in  which  that  right  was  exercised 
was  immaterial.  How  can  that  be,  when  the  plea  itself  states  that  the 
damage  done  by  the  removal  was  repaired  ?] — The  only  point  that  ought  to 
have  been  left  to  the  jury  was,  whether  the  cornice  was  an  omamenlal 
cornice,  and  whether  the  defendant  had  a  right  to  remove  it.  If  this  rule  is 
not  granted  there  should  be  a  repleader,  or  the  judgment  should  be  arrested, 
for  the  matter  involved  in  the  case  and  left  to  the  jury,  was  not  matter  that 
ought  to  have  been  left  to  their  consideration. 

Lord  Dbnman,  C.  J. — This  was  an  issue  of  fact  as  well  as  law.  The 
question"— «ffixed  to  the  freehold,  and  removable  by  law — are  almost  con- 
vertible terms.  The  case  could  not  have  been  left  to  the  jury  in  any  other 
manner.  With  respect  to  the  supposed  misdirection,  there  was  none  at  all. 
The  summing  up  was  most  accurate,  and  was  rather  in  the  defendant's 
favour  than  otherwise,  and  had  nothing  to  do  with  the  unreasonable  coo- 
struction  put  upon  the  case  by  the  jury. 

LiTTLSDALB,  J. — The  allegation— affixed  to  the  freehold— is  not  enough. 
It  must  be  shewn  how  affixed ;  and  that  is  a  question  of  fact,  whether  with 
screws  so  as  to  be  easily  removable  without  injury  to  the  freehold,  or  in  any 
other  manner.  The  question  whether  the  cornice  could  be  removed  without 
substantial  injury,  was  a  proper  question  to  be  left  to  the  jury :  and  the 
question  whether  it  was  so  removed,  was  a  necessary  question  of  ftct  bt 
their  consideration. 
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Patteson,  J. — ^The  issue  does  involye  a  question  of  fact,  and  not  merely 
a  question  of  law;  for  "  remoyable  or  not  removable  by  law*'  is  not  entirely 
a  question  of  law,  though  it  appears  to  be  so  in  this  case,  from  the  informal 
manner  in  which  it  was  put  upon  the  record. 

Rule  refused  (a), 
(a)  The  rule  was  g;nuited  on  other  grooiidi. 


Perring  t;.  Kymer. 

^HIS  was  an  application  to  set  aside  an  award  on  several  grounds ;  1.  Matters  m 
amongst  others,  that  one  of  the  arbitrators  and  the  umpire  had  made  the  ^^^^^^ 
award  without  the  concurrence  of,  and  without  consultation  with  the  other  arbitnton,  ooe 
arbitrator.  One  arbitrator  was  appointed  by  each  of  the  parties,  and  they  eaSJ'^^.^Jnd 
chose  an  umpire  before  proceeding  with  the  reference.  By  the  terms  of  the  *^  umpire 
reference,  dated  26th  of /tine,  1833,  the  award  was  to  be  made  by  the  three,  pr^l^^ng^th 
or  any  two  of  them.     Meetings  and  discussions  took  place  between  the  arbi-  JS?  «^"^'»;<»- 

-  It*.  '        t  t       w>  *  "•  award  was 

trators  and  umpire ;  and  the  arbitrator  appointed  by  Perring,  feeling  that  he  to  be  made  b^ 

was  not  likely  to  convince  the  others,  at  one  time  declared  that  he  would  Jt^^Snhon"^ 

have  nothing  further  to  do  with  the  business.     Afterwards,  however,  on  the  Theydiiagreed, 

4th  of  July,  a  draft  of  a  proposed  award  was  prepared  by  the  other  arbi-  vbiinton  de^ 

trator,  and   by  him,  on   behalf  of  himself  and  the  umpire,  submitted  to  cJ«^.l>»^ing 

Perring' s  arbitrator.     He  objected  to  this  as  being  not  sufficiently  favourable  to  do  with  the 

to  Perring;  and  in  a  letter  with  which  he  returned  the  draft  of  the  award  he  ^'^^^J^ 

stated  his  objections  to  both  the  others.     They,  however,  on  the  24th  of  wards  aeot  to 

July,  made  the  award  sought  to  be  set  aside,  differing  much  from  the  one  ^^  ^  draA  olT 

proposed,  without  considering  those  objections,  and  without  in  any  way  con-  •?  *ward.  He 

«.  ••»».»i«  !•  \  •!«•  objected  to  thii, 

suiting  with  Perring  8  arbitrator,  or  discussing  the  matter  with  him.  ^^  stated  his 

objections  to 
„-.   ,  ,  ,  both  the  others : 

WtgMman  shewed  cause.  —Held,  that  an 

award  made  by 
the  two  which 

Sir  F.  Pollock  supported  the  rule.  differed  from 

theonepe* 
pared,  without 

Lord  Dbnman,  C.  J. — ^This  award  has  not  been  properly  made.    Three  coDBidenng  the 
were  appointed  to  arbitrate  together  on  the  matter,  and  any  two  of  these  without  oon^ 
were  authorized  to  make  the  award ;  but  they  were  bound  to  act  upon  a  full  •"l^^ionofdis. 

....  t  4*i«  cussion  with 

consideration  of  the  circumstances,  and  to  come  to  a  full  agreement  upon  the  arbitrator 

them  afterwards,  if  such  an  agreement  was  possible ;  but  if  they  could  see  j^^ted^ubad. 

no  chance  of  doing  so,  they  were  authorized  to  decide  by  a  minority.     That     a.  5^mAb,that 

has  not  been  done.     The  arbitrator  appointed  by  Perring  was  favourable  to  S[|^^S?b** 

Perring,  but  seeing  that  he  was  not  likely  to  convince  the  others,  he  said  in  the  two  imme- 

effect  that  he  would  have  nothing  further  to  do  with  the  matter.    If  the  ^ftfj^a^ 

others  had  acted  at  that  moment,  I  am  not  prepared  to  say  that  they  would  dining  to  act, 

not  have  been  right ;  but  they  made  an  award  which  got  into  the  hands  of  i^^  agaiToon-^ 

Perrinde  arbitrator,  and  which  may  be  supposed  to  have  been  sent  to  him  «^ted  him,  it 
^     1  •  »»  1  •         •   •  •        rwn  1  11  might  hare 

for  his  opinion.    He  gave  his  opinion  on  it.     They  then  proceeded,  not  to  beoi  good. 

execute  the  award  as  they  had  framed  it,  or  as  he  wished  it  to  be,  but  they 

made  another  award,  more  to  the  prejudice  of  the  party  appointing  him  than 

before.    They  might  have  deemed  his  objections  to  be  answered,  but  surely 

they  were  bound  to  consider  them,  and  to  submit,  as  before,  this  new  award 
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to  hit  coDiidenitioD.  We  eumot  eater  into  the  probable  eftet  of  a  freih 
discussion  among  tbese  parties ;  but  these  tivo  persons  had  no  right  to  act 
till  after  they  had  given  the  third  party  full  notice  of  their  intention  to  do 
so,  and  had  taken  his  opinion. 


LiTTLBDALB,  J.-^I  am  of  the  same  opinion.  If  these  parties  had  agaio 
discussed  the  matter  with  Ptrrv^9  arbitrator,  the  award  would  probably 
haye  been  the  same ;  but  they  ought  to  have  had  that  discussion  b^ore  thej 
published  their  award.    They  were  bound  to  proceed  regularly. 

Pattbson,  J. — ^The  other  arbitrator  and  umpire  did  not  act  upoo 
Ptrrin^M  arbitiator  saying  that  he  would  have  nothing  further  to  do  with 
the  matter ;  for  after  that,  they  took  his  opinion.  They  should  ha?e  done  lo 
in  the  second  instance  as  well  as  in  the  first. 

CoLBRiDOBy  J.— The  two  arUtrators  were  bound  to  submit  the  new 
award  to  the  consideration  <A  the  other  arbitrator ;  for  here  the  parties  dis- 
tinctly stipulated  for  having  the  <^nion  of  three  persons.  That  implies 
that  no  two  among  them  should  make  the  award  t^  they  had  ascertained 
the  opinion  of  the  third.  If  one  had  then  withdrawn^  and  the  other  two  had 
gone  on  at  once  after  the  disagreeasient  to  make  the  award,  I  do  not  say  that 
they  would  not  have  been  right.  On  the  4th  of  /«i/y  they  made  an  awud, 
and  sent  it  to  their  co-arbitrator ;  he  gave  his  opinion  on  it  Either  they 
did,  or  they  did  not,  take  his  objections  into  consideration.  If  they  did,  they 
should  have  let  him  know  the  result  after  they  had  made  up  their  minds 
upon  the  objections.  They  did  not,  however,  do  so;  but  made  another 
award,  diflbrent  from  that  which  he  had  seen,  and  they  published  it  without 
submitting  it  to  his  consideration.  They  had  no  authority  to  do  this,  sod 
the  rule  must  be  absdute. 

Rule  absolute. 


Paddon  V.  Christophbr  Bartlett  and  Lakbman. 

In  an  action        ACTION  of  debt,  commenced  by  writ  since  the  Uniformity  of  Process  Act. 

^bcTth?  The  action  was  for  1600/.,  being  twenty  years'  rent,  due  2d  Fehnutry, 

Umfomity  of     1838,  by  virtue  of  an  indenture  dated  27th  July,  181 1,  whereby  the  plaintiff 

ftgaintttwode-  demised  lands  to  the  defendants  for  twenty-one  years,  from  2d  February, 

teJ^rtl^M        ^®^^     PUa8>^Ut  Non  eat  factum,     2dly.  That  no  part  of  the  rent 

found  for  the     became  due,  and  therefore  actio  non  aecrevit  infra  sex  annoe.     3dly  and 

J^^^wM    ^^y-  ^*  ^  ^^20/.  part  of  the  amount,  for  17}  years,  ending  2d  February, 

enteredupfor    1833,  that  the  plaintiff  by  indentures  of  lease  and  release,  dated  29th  and 

in thesiflgirur   30th  June,  1830,  assigned  all  his  estate  and  interest  in  the  demised  premises 

ShS?  tS  T^      ^  Michael  Bartlett  and  /.  B.  Smith,  and  that  no  part  of  that  amount  became 

tiir  should  take  due  from  the  defendants  to  the  plaintiff  at  any  time  before  the  day  and  jear 

mI!'^  tL^   last  specified.     Replication  to  the  second  plea,  that  the  rent  did  become  dae 

word  "counts**  infra  eex  annos:  to  the  third,  non  est  factum.     At  the  trial,  before  Lord 
was  used  in- 
stead of  **  issues."    The  Court  allowed  an  amendment  of  these  mistakes  on  payment  of  costs, 
after  the  term  in  which  judgment  was  signed,  and  although  there  was  a  writ  of  error  pending 
upon  which  thera  #bs  aa  assignment  of  other  substantial  errors. 
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IhHnum,  C.  J.,  at  die  Dwrnuhdre  assises,  in  the  stunmer  of  1834,  a  verdict    JSf^  BMdb. 

was  fbuDd-for  the  plaintiff  on  the  first  and  second  issues,  and  for  the  defendants 

on  the  issue  raised  by  the  third  and  fourth  pleas.    The  defendants'  attorney, 

after  obtaining  the  patUa,  proceeded  to  tax  his  costs,  and  signed  judgment 

on  the   2(Hh  December,  1834.      The  plaintiff,  op  the  same  day,  issued 

a  writ  of  error;  and  on  the  17th  January  an  assignment  of  errors  was  deli* 

veied.    The  judgment  was  by  mistake  entered  up  for  the  defendant  in  the 

singular; number;  and  also  that  the  plaintiff  should  take  nothing  by  his  Mi^ 

whereas  the.  action  was  commenced  by  Mfr*t  4Uider  the  Uniformity  of  Process 

Act ;  and  the  word  ''  eauntt^  was  by  mistake  ins^ted  for ''  Usues.^  It  did  not 

appear  by  fbe  affidavit  whether  the  defendants', attorney,  or  the  clerk  of  the 

Treasury^  had  committed  these  mistakes.    Besides  these  errors,  there  were 

also  substantial  grouods  of  error  assigned. 

CrpwdtTi  on  a  former  day  of  the  term,  had  obtained  a  rule  mtt  for  directing 
the  officer, to  amend  the  judgment  with  respect,  to  the  errors,  which  he  con- 
tended were  mere  clerical  errors.    The  rule  was  silent  as  to  costs. 

N^wnum  shewed  cause. — ^The  defendants  should  have  applied  at  an  earlier 
period ;  an  amendment  of  the  entry  of  a  judgment  cannot  be  made  after  the 
term  in  which  judgment  was  signed  has  expired.  Here  it  is  sought  to  be 
made  after  error  brought  and  an  assignment  of  errors.  The  errors  ara 
material  misdescriptions  of  the  various  matters  in  the  pastea,  and  the  plaintiff 
is  entitled  to  take  advantage  of  them. — [lAUledaU^  J. — ^These  errors  are  the 
mistakes  of  the  officer,  who  has  not  drawn  up  the  judgment  correctly.]— 
They  must  be  taken  to  be  the  mistakes  of  the  defendants'  attorney,  who  has 
ta^  his.biU  of  costs,  and  in  the  bill  has  made  chaiges  for  drawing  up  the 
judgiii^nt  If  the  officer  is  to  be  fixed,  he  should  have  had  notice  of  the 
rale ;  at  all  events,  the  rule  can  be  made  absolute  only  on  payment  of  costs. 

.  Crowfier^  in  support  of  the  rule. — The  mistakes  are  mere  clerical  errors, 
made  by  the  officer  of  the  court.  The  officer  was  set  in  motion  by  the 
defendants'  attorney ;  but  it  was  not  the  defendants'  attorney  or  agent  who 
committed  these  mistakes,  and  it  would  be  hard  to  make  him  pay  the  costs 
of  making  them. 

Pn  Curiam. — We  think  the  amendment  may  be  made  as  prayed,  and  that 
the  plaintiff  ought  to  have  the  costs  of  setting  these  matters  right. 

Rule  absolute  on  payn^ent  of  costs. 

Dob  d.  Shelton  and  others  v.  Shelton. 

JJJECTMPIT,  tried  before  Tindal,  C.  J.,  at  the  Summer  Assizes,  at  Here-  1.  A  cuitom  in 

Jardy  in  1833.    A  yerdict  was  found  for  the  plaintiff,  subject  to  the  ^r^^hiTtlM 

opinion  of  the  Cpurt  upon  a  special  case,  which  was  to  the  following  efiect:  f^^^f!^^^^* 

ffonrender  by  his  wife  shoold  be  expressed  in  the  surrender  and  admission;  a  surrender  was 
made  by  a  wife  at  a  general  court,  and  the  husband  was  present  at  tha^  court,  but  in  the  sur- 
tender  nia  consent  was  not  expressed  :—£bI(2,  that  the  surrender  was  inoperative.  BM  aJUo^ 
that  the  Court  could  not  infer  from  circumstances  that  the  husband's  consent  had  been  given. 

2.  Semble,  that  such  a  surrender  would  not  be  good  even  if  the  husband  were  divested  of  all 
property  af  the  time. 

3.  If  a  man  executes  a  deed,  in  which  a  farmer  deed  is  recited,  to  which  he  is  a  party,  but 
which  he  has  not  executed,  he  does  not  thereby  bind  himself  by  ail  the  oonditions  of  the 
former  deed  in  the  same  manner  as  if  that  also  had  been  executed  by  him. 
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MSi^t  BmA,    —The  premises  are  copyhold  of  inheritance  of  the  manor  of  Bromyard  and 
DoE^        ^^^^^y^^  Foret^,  in  the  county  of  Hereford,    On  the  1 1th  of  April,  1749, 
SflSLToif       Anthony  Kerry  duly  surrendered  the  premises,  according  to  the  custom  of  the 
Shiltok.       *^'^  manor,  to  the  use  of  the  said  Anthony  Kerry t  Jamee  Lane,  and  Elizabeth, 
his  wife,  the  daughter  of  the  said  Anthony  Kerry,  successively;  and  afler 
their  deceases  to  the  suis  or  heirs  of  the  body  of  the  said  EHzabeth,  by  Jamz 
Lane^  and  for  want  of  such,  to  the  suis  or  heirs  of  the  sunrivor  of  them,  the 
said  Jamee  Lane  and  Elieabeth  his  wife,   to  whom  the  lord  granted  the 
same  to  hold  to  the  same  uses.     Anthony  Kerry  was  the  same  day  duly 
admitted  tenant  of  the  said  premises.     Elieabeth,  the  wife  of  the  said  Jameg 
Lane,  died  in  the  year  1759,  leaving  issue  by  him  two  daughters,  MaryuA 
EHeabeth,    By  the  custom  of  the  manor  there  is  no  coparcenary,  but  the 
eldest  daughter  is  the  sole  heir,  and  therefore,  on  the  death  of  EUeJfeth, 
the  mother,  in  1759,  the  estate-tail  vested  in  Mary,  the  eldest  daughter,  wbo 
survived  Anthony  Kerry,  who  died  in  1770,  and  also  James  Lane,  who  died 
in  1803.    In  the  year  1769  Mary  Lane  was  married  to  Brown  Shelton  the 
elder,  by  whom  she  had  issue  four  children.  Brown  Shelton  the  youi^er,  the 
defendant,  James  Lane  Shelton,  ihe  second  son,  a  daughter  named  Mart/ 
Maria,  and  Joseph  Shelton  the  youngest  son,  who  was  the  father  of  Jotepk 
Lane  Lucas  Shelton,  one  of  the  lessors  of  the  plaintiff!    The  lessors  of  the 
plaintiff*  put  in  a  deed  dated  26th  January,  1796,  purporting  to  be  between 
Thomas  Wood  of  the  first  part,  Richard  Jones  of  the  second  part,  Jama 
Lane  of  the  third  part,  Mary,  the  wife  of  Brown  Shelton  the  elder,  of  the 
fourth  part,  William  Hyde  of  the  fifth  part,  and  Brown  Shelton  the  younger, 
of  the  sixth  part,  whereby  it  was  recited  that  by  a  settlement  in  1773,  made 
soon  alter  the  marriage  of  Brown  Shelton  the  elder  and  Mary  his  wife,  and 
also  under  and  by  virtue  of  divers  proceedings,  conveyances,  and  assuranoes, 
executed  by  virtue  of,  and  under  a  commission  of  bankruptcy,  dated  8th 
January,  1781,  against  Brown  Shelton  the  elder,  a  certain  estate  at  Eastham 
had  been  conveyed  to  the  said  Thomas  Wood  and  Benjamin  Taylor,  since 
deceased,  and  their  heirs,  during  the  life  of  Brown  Shelton  the  elder,  in  trust 
for  the  sole  and  separate  use  of  Mary,  the  wife  of  the  said  Brown  Sheltoi, 
remainder  to  Mary,  the  wife  of  the  said  Brown  Shelton,  for  her  life,  remaiDder 
to  their  issue  in  tail  male  with  divers  remainders  over;  and  after  further 
reciting  that  it  was  intended  that  a  common  recovery  should  be  suffered, 
the  indenture  conveyed  the  same  freehold  premises  to  Brown  Shelton  the 
younger,  for  the  purpose  of  vesting  the  freehold  in  him,  so  as  to  enable 
him  to  convey  the  same  to  Richard  Bamebey,  in  order  to  make  him  a 
good  tenant  to  the  pracipe.    This  deed  was  executed  by  all  the  above-men- 
tioned parties,  except  Brown  Shelton  the  younger.    By  an  mdenture  of 
release  dated  9th  February,  1796,  between  Brown  Shelton  the  younger,  of 
the  first  part,  Richard  Bamebey  of  the  second  part,  James  Lane  of  the 
third  part,  Mary,  wife  of  Brown  Shelton  the  elder,  of  the  fourth  part,  and 
Richard  Jones  of  the  fifth  part,  for  barring  all  estates  tail  and  remeiDders, 
the  said  Brown  Shelton  conveyed  the  same  premises  at  Eastham  unto 
Richard  Bamebey,  with  the  intent  to  make  him  a  good  tenant  of  the  free- 
hold in  order  to  suffer  a  common  recovery :  and  by  the  said  deed  the  uses 
of  the  said  recovery  were  declared  to  be  for  the  sole  and  separate  use  of 
Mary,  the  wife  of  Brown  Shelton  the  elder,  for  her  life,  with  remainder  to 
Brown  Shelton  the  younger,  in  fee.    This  deed  was  executed  by  the  drfendant 
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and  Richard  Bamebey  only.  These  deeds  weie  oflered  in  evidence  to  prove  K£$^  BmA, 
that  an  estate  at  Eattftam  had  been  settled  upon  the  issue  of  the  marriage ; 
and  also  that  Brawn  Shelion  the  elder  was  declared  a  bankrupt  in  Jamtary, 
1781,  but  their  admissibility  was  objected  to  on  the  part  of  the  defendant. 
The  chief  justice  received  them  in  evidence,  subject  to  the  opinion  of  the 
Court.  The  lessors  of  the  plaintiff  put  in  a  copy  of  the  court*ioll,  dated 
22d  Aprils  1782,  whereby  it  was  stated  that  at  that  Court  came  Brown 
Skeiionf  by  William  Hyde  and  Richard  Jon99y  his  assignees,  duly  ^pointed, 
and  Maryy  wife  of  the  said  Brawn  Shelian,  customary  tenants  of  the  said 
manor,  the  said  Mary  having  been  first  privately  examined  apart  fiom  her 
said  husband,  by  the  steward,  and  freely  consenting,  surrendered  into,  the 
hands  of  the  lord  of  the .  said  manor,  according  to  the  custom  of  the  said 
manor,  the  premises  in  question,  expectant  on  the  death  of  James  Lane, 
who  was  stated  to  have  a  life  interest  in  the  said  premises,  to  the  use  of 
Thamas  Wood  and  his  suis  or  heirs,  during  the  joint  lives  of  the  said 
Brown  Shelton  and  Mary  his  wife,  the  said  Mary  to  have  a  life  interest  in 
the  premises  if  she  survived  the  said  James  Lane  \  and  the  said  Thomae 
Wood  was  admitted  by  the  lord,  at  the  same  court,  under  the  surrender  for 
the  joint  lives  of  Brown  Shelion  and  his  wife,  expectant  upon  the  death  of 
the  said  James  Lane.  If  the  husband  consents  to  a  surrender  it  is  the 
custom  in  the  said  manor  that  such  consent  shall  be  expressed  in  the  sur- 
render and  admission,  and  without  his  consent  the  surrender  is  wholly 
inoperative ;  and  by  the  said  custom  the  husband  takes  no  interest  after  his 
wife's  decease  as  tenant  by  the  courtesy.  By  the  custom  of  the  manor  a 
surrender  may  be  made  by  attorney  duly  appointed ;  but  when  a  surrender  is 
so  made,  it  is  always  mentioned  in  the  surrender  that  it  was  made  by  the 
attorney  duly  appointed.  By  indenture  of  release  of  14th  of  August,  1783, 
the  release  between  James  Lane,  the  father  of  Mary  Shelton,  Brown 
SheltorCs  wife,  Thomas  Wood,  Richard  Jones,  and  William  Hyde,  the 
said  James  Lane  conveyed  certain  freehold  estates  to  the  said  Richard 
Jones  and  William  Hyde,  in  trust  for  himself  during  his  life,  and  on 
his  decease  to  pay  to  or  permit  and  sufier  the  said  Mary  to  receive 
the  rents  and  profits  thereof,  to  go  to  and  for  her  sole  separate  per- 
sonal and  particular  use,  benefit  and  disposal  during  her  natural  life, 
and  not  to  be  paid  to  or  to  the  use  of,  or  be  received  by  or  for  the  use. 
of  the  said  Brawn  Shelton,  her  then  husband,  or  as  he  should  direct  or 
appoint,  but  to  be  paid  to  the  proper  hands  of  the  said  Mary  Shelton  or  to 
such  person  as  she  should  appoint ;  and  that  the  same,  or  any  part  thereof, 
should  not  from  thenceforth  in  any  wise  be  subject  or  any  way  liable  to  the 
disposal,  intermeddling,  control,  or  engagements,  debts,  forfeitures,  encum- 
brances of  him  the  said  Brown  Shelton,  her  husband ;  and  by  the  same 
indenture,  after  reciting  that  a  commission  of  bankruptcy  had  issued  against 
Brown  Shelton,  and  that  his  assignees  had  put  up  for  sale  by  public  auction 
his  copyhold  premises,  and  that  the  said  Thos.  Wood  had  been  the  highest 
bidder  thereat  for  the  same,  and  was  declared  the  purchaser,  but  had  pur* 
chased  the  same  with  the  money  of  James  Lane,  and  in  trust  for  him,  the 
said  Thos,  Wood  covenanted  to  stand  seised  of  the  said  copyhold  premises 
after  the  decease  of  the  said  James  Lane,  during  the  joint  lives  of  the  said 
Brown  Shelton  the  elder,  and  Mary  his  wife,  upon  trust  to  pay  to,  or 
permit  and  suffer  the  said  Mary,  the  wife  of  the  said  Brown  Shelton  the 
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Kkafi^fiiek,  elder,  and  her  assignB,  the  seme  to  be  at  her  eleGtkm,  to  reoeiTe  all  the  cktf 
j^^^^^J^  yeariy  rents,  iasues,  and  profits  thereafter  to  arise  or  become  payable  for  or 
Sbblvoit  in  respect  thereof,  fat  her  sole  and  separate  use,  to  the  int«it  tlutt  the  sune 
Sbbltoh.  might  be  subject  to  her  own  sole  disposal,  independent  of  the  said  Braum 
SheUan  the  elder,  her  said  husband,  in  like  manner  as  thoembefore  dedared 
touching  the  annual  rents  and  profits  of  the  said  freehold  premises ;  Bmm 
Skelion  the  father  was  not,  neither  was  the  defendant,  a  party  to  the  bst 
deed.  By  the  custom  of  this  manor,  a  tenant  in  tail  may  bar  the  entail  by 
surrender  only,  without  fine  or  recovery;  and  James  Lane,  the  surviTiog 
tenant  for  life,  under  the  surrender  of  1749,  having  died  in  January ^  180S, 
Mary  Shelion,  together  with  the  said  Thos.  Wood^  attended  at  a  court  held 
the  3d  May,  1808.  The  lessors  of  the  plamtiff  put  in  an  alleged  oopj  of 
the  court  roll,  part  of  which  was  in  the  hand-writing  of  Mr.  Grifitht^  the 
then  steward,  and  was  also  signed  by  him,  whereby  it  was  stated  as  foUovs: 
that  at  a  court  baix)n  held  the  8d  May,  1803,  before  WiiUam  GHJkht, 
gent,  steward,  there  came  Mary  Shelion,  the  wife  of  Brawn  S^lion,  and 
Tkos.  Wood,  two  of  the  customary  tenants  of  the  said  manor;  the  said  Man/ 
Shelion  having  been  privately  examined  by  the  steward  aibresaid,  and  ireelj 
consenting,  surrendered  into  the  hands  of  the  lord  of  the  said  manor,  by  the 
hands  and  acceptance  of  Uie  said  steward,  according  to  the  custom  of  the 
said  manor,  the  premises  in  question,  to  the  use  of  the  said  Thoume  Wooi 
his  suis  or  heirs  for  evo*,  according  to  the  custom  of  the  said  manor,  in 
trust  for  such  person  or  persons,  and  for  such  estate  or  estates,  and  upon 
and  for  such  intents  and  purposes,  and  under  and  subject  to  such  powers, 
provisoes,  limitations,  declarations,  and  agreements,  and  charged  and  charge- 
able with  such  sums  of  money,  whether  periodical  or  in  gross,  as  the  said 
Mary  Shelion,  by  any  deed  or  deeds,  instrument  or  instruments  in  writing, 
to  be  by  her  signed  and  delivered  in  the  presence  of,  and  to  be  attested  by, 
two  or  more  credible  witnesses,  or  by  her  last  will  and  testament,  or  by  any 
writing  or  writings,  purporting  to  be  such,  to  be  by  her  signed,  sealed,  and 
published,  in  the  presence  of,  and  to  be  attested  by,  three  or  more  credible 
witnesses,  shall,  notwithstanding  her  present  or  any  future  coverture,  fion 
time  to  time,  or  at  any  time  or  times,  direct,  limit,  or  appoint,  and  in  default 
of  such  direction,  limitation,  and  appointment,  then  as  to  the  whole  of  the 
said  several  messuages  or  tenements,  hereditaments,  and  premises,  or  in  case 
any  such  shall  be  made,  then  in  the  meantime,  and  until  such  direction, 
limitation,  or  appointment  shall  be  made,  and  the  trust  and  trusts,  estate  or 
estates,  interest  or  interests,  to  be  thereby  limited  shall  take  eflect,  or  in 
case  any  partial  or  defective  execution  of  the  power  hereby  given  shall  be 
made,  then  as  to  so  many  or  such  parts  of  the  said  messuages  or  tenements, 
hereditaments,  and  premises,  and  as  to  such  part  of  the  estate,  interest,  or 
thist  therein,  and  which  sudi  partial  or  defective  execution  shall  not  extend, 
in  trust  to  pay  over  the  net  rents,  issues,  and  profits  of  all  and  singnlsrtlie 
said  premises  into  the  proper  hands  of  the  said  Mary  Shdion,  or  to  permit 
her  to  receive  the  same,  to  the  sole  and  separate  use  of  the  sitd  Mary  Shd- 
ion during  the  term  d*  her  natural  life,  and  so  that  such  rents,  issues,  and 
profits  may  not  be  subject  to  the  debts,  control,  or  disposition  of  the  present 
or  any  luture  husband  of  the  said  Mary  Shelion;  and  firom  uid  immediateiy 
after  the  decease  of  the  said  Mary  Shelion,  in  trust  for  ^wtm  SheUen  the 
younger,  cf  Bromyard,  in  the  county  of  Hereford,  surgeon,  and  Jtmuel^ 
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AUAqm,  two  of  the  ions  of  the  said  Mary  jSAtfron,  in  oqual  shares,  as  tenanta  iS^^adb. 
in  oommoD,  and  the  heirs  and  assigns  of  the  said  Brawn  ShMcn  and  JamiB% 
Lan§  ShdUm  respectiyely  for  ever.  And  the-  said  Thomoi  Wood  being  pre- 
sent in  court,  prayed  to  be  admitted  to  all  and  singular  the  said  premises  so 
surrendered  to  his  use  as  aforesaid,  upon  and  sujbgect  to  the  trusts  herein- 
before declared  with  respect  to  the  same ;  to  whom  the  lord  of  the  said 
manor,  by  his  said  steward,  granted  the  said  messuages,  hereditaments,  and 
premises  acocMdingly,  to  have  and  to  hold  the  said  messuages,  hereditaments, 
and  premises,  with  the  appurtenances,  unto  him  the  said  Thonuu  Wood^ 
his  suis  or  heirs  for  ever,^  under  and  subject  to  the  trusts  aforesaid,  by  the 
rents,  heriots,  and  all  other  services  thereinbefore  due,  and  of  right  accus- 
tomed; and  he  gives  to  the  lord  for  a  fine  6/.  5».,  and  is  admitted  tenant 
thereof,  and  hath  seisen  by  the  rod,  and  his  fealty  is  respited. — WilKam 
Chifiih9,  steward.  The  court  at  which  this  surrender  and  admission  were 
made,  was  held  at  some  inn  at  Bromyard,  It  was  a  general  and  not  a  special 
court;  it  lasted  many  hours,  and  a  great  number  of  persons  attended  it, 
sometimes  the  rooms  were  quite  full  The  jury  said  that  Brown  Sholton 
the  elder  was  present  at  that  court  The  original  court-roll  was  produced, 
which  contained  the  foUowing  entry,  and  no  other  applicable  to  the  kst  men- 
tioned surrender: — ^*  At  this  court  came  Mary  Shelion,  the  wife  of  Brown 
iSfteAdfi."  There  is  annexed  to  that  entry  the  following,  which  was  not  made 
at  Uie  time,  but  subsequent  to  the  year  1825 : — "  See  minute  book  proceed- 
ings of  a  court  held  for  this  manor  not  entered  on  the  soil."  The  minute 
book  of  the  steward,  with  reference  to  the  proceedings  at  the  court  held  on 
the  8d  May,  1808,  contained  the  following  entry : — 

"  Manor  oi  Bromyard,  at  a  court  there  held,  &c.,  2d  of  May,  1803.'* 

'*  Bromyard  Foreign, 

**  Before  William  GriJUhs,  steward.'* 

Then  felfow  the  names  of  the  jury  and  the  homage.  At  this  court  came 
Mary  Skokon,  the  wife  of  Brown  Shelion,  the  said  Mary  having  been  first 
privately  examined  by  the  steward  aforesaid,  and  freely  consenting,  &c., 
Thomao  Wood,  customary  tenant  of  this  manor,  and  surrendered  all  those 
two  messuages,  as  m  Mr.  Priee^s  drail,  surrender,  &c.  In  the  margin  of  the 
said  book  is  the  following  entry : — 

£.    t.    d. 

Heriots 10  10    0 

Bailifib  and  steward         -        -        -        -        -        -108 

Pine 660 

Copy 286 

Extra  length 0    6    8 

Private  examination         -        -        -        -        -        -068 

Perusing  opinbn    -        -        -        -        -        -        -0  18    4 

Bailiir 026 

Jury  and  crier        -        -        -        -        -        -        -020 

Received        -         -        -  £21     1     4 


nomoi  Wood  was  admitted  tenant  of  the  premises  in  fee  the  same  day, 
and  has  since  died,  leaving  Thoo.  Wood  Roberto,  one  of  the  lessors  of  the 
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JDn^BMch.  plaintifl^  his  heir  at  law.  Mary  Sk§itcn  had  lived  sqiarate  and  apart  from 
her  husband  many  years  previously  to  the  death  of  Jam^i  Lang,  and  new 
lived  with  him  again.  She  lived  on  the  o^yhold  property  until  her  death  in 
1821. 

The  questi<His  for  the  opinion  of  the  Court  are, — FirH,  Whether  the  deeds 
of  26  January^  1796,  and  9  February,  1796,  were  properly  admissible  to 
prove  the  bankruptcy  of  Brawn  SheiiOH  the  elder,  and  the  settlemeDt  d*tlie 
Eoiikam  estate ;  and  Secondly,  Whether  the  lessors  of  the  plaintiff  are 
entitled  to  recover  under  all  the  facts  of  this  case. 

The  Solieilor-General  (Sir  W.  Foileii),  with  whom  was  Godem  and 
Lumley,  for, the  lessors  of  Uie  plaintiff — ^The  surrender  in  question  is  thesiu^ 
render  of  the  wife's  reversionary  interest,  expectant  on  the  determinatioD  of 
the  estate  that  had  been  conveyed  to  Wood  for  the  joint  lives  of  the  two.  She 
was  then  tenant  of  the  whole.  In  the  sunender,  the  husband  is  stated  to  have 
been  present  when  it  was  made.  It  must  be  admitted  that  the  general  pro- 
position of  the  law  respecting  copyholds  is,  that  the  wife  cannot  surrender 
her  estate  without  the  consent  of  her  husband ;  that  is  to  say,  that  as  &r  as 
the  husband  is  concerned,  he  may  express  his  dissent  from  such  surrender; 
he  may  say,  that  his  interest  shall  not  be  barred  by  it;  but  the  surrender 
without  the  expressed  dissent  of  the  husband,  will  pass  the  estate,  not  only 
as  against  all  the  rest  of  the  world,  but  also  as  against  him.  Where  the  wife 
surrenders  her  estate,  and  the  tenant  is  admitted  and  takes  possession,  the 
Court  will  not  require  any  body  claiming  under  that  surrender  to  give  any 
evidence  of  the  consent  of  the  husband,  but  such  consent  must  be  presumed: 
it  is  not  incumbent  on  any  person  claiming  under  that  surrender  to  prove 
the  consent  of  the  husband,  but  the  surrender  and  the  taking  possession 
under  it  aflbrd  sufficient  presumption  of  the  consent.  In  this  case  the  tenant 
took  possession  under  the  surrender ;  that  is  sufficient  without  further  e?h 
dence.  Watkine  on  Copyholds  (a)  shews  the  reason  for  this,  namely,  that 
the  husband  becomes  on  the  marriage  entitled  to  his  wife's  property  during 
her  life,  and  after  her  death  by  custom  during  his  own  life ;  and  it  would 
therefore  be  improper  to  allow  her  to  dispose  of  such  property  without  his 
consent  In  Stevens  d.  Wyee  v.  Tyrrell  (6),  it  is  stated  on  the  authority  of 
a  case  in  Moor  (c),  that  a  custom  that  a  feme  covert,  with  the  assent  of  her 
husband,  may  devise  her  copyhold  lands  to  her  husband  or  any  other,  is  not 
an  unreasonable  custom.  In  Scamon  v.  Mawe  {d),  which  was  a  case  sent 
by  the  Vice-Chancellor  for  the  opinion  of  the  Court  of  Common  PleMt  it 
was  held,  that  where  a  feme  covert  entitled  to  a  copyhold,  surrendered  it, 
after  secret  examination  by  the  steward,  to  the  use  of  her  husband,  with  his 
assent,  as  testified  by  his  immediate  admittance,  such  surrender  was  vakd. 
The  Court  will  presume  that  the  surrender  made  in  1803  was  made  with  the 
consent  of  the  husband.  It  appears  by  the  rolls,  that  the  husband  was  a 
party  to  the  surrender,  being  present  when  it  was  made ;  and  being  a  party 
to  an  act  by  which  all  his  interest  in  the  property  was  passed,  it  would  not 
be  necessary  for  the  steward  to  get  his  assent  expressed  in  form  to  the  sur- 
render.    The  consent  of  the  husband  was  not  necessary  to  the  surrender  of 
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1803,  for  at  ibat  time  he  had  no  interest  in  the  property.  He  was  a  bank-  SSm^s  BenOk 
rupt  in  1781,  and  the  surrender  which  took  place  in  1782,  was  for  the  sole  i>[[7dirai 
and  separate  use  of  the  wife,  and  there  was  a  covenant  by  the  surrenderee  Shblton 
that  he  would  hold  to  her  sole  and  separate  use.  That  surrender  is  only  of  sbbltom. 
the  reversionary  interest  of  the  wife>  and  the  surrenderee  of  1803  could  not 
come  into  possession  till  the  dissolution  of  the  marriage.  The  wife  was  here 
the  tenant  of  the  copyhold  property ;  she  had  all  the  legal  interest  in  it,  and 
was  the  only  person  who  had  any  interest  at  the  time  of  the  surrender.  In 
Campion  v.  ColUnscn  (e),  Lord  Lauffkbtnrough  said,  that  ''  from  the  nature 
of  copyholds  there  is  more  reascm  to  support  the  surrender  of  Vi/eme  coveri, 
where  the  interest  of  the  husband  is  not  aflected  by  it,  than  there  is  to  make 
a  fine  effectual  without  his  joining.''  Yet  a  fine  to  convey  a  freehold  would 
have  bound  her  heirs.  In  this  case,  the  party  asking  to  set  aside  the  sur^ 
render  is  the  heir  of  a  married  woman,  and,  according  to  Lord  Loughborough, 
**  it  is  not  more  necessary  that  the  husband  should  with  his  wife  join  in  the 
surrender  of  a  copyhold,  than  in  levying  a  fine  of  her  freehold  estates."  But 
it  has  been  held,  ever  since  the  case  in  the  17  Edw.  3  (/),  that  if  a  fine  be 
levied  by  tifemo  eopert  without  her  husband,  it  shall  bind  her  and  her  heirs. 
A  part  of  the  case  of  Compton  v.  CoUvuon  has  been  since  shaken,  but  that 
is  the  part  relating  to  the  rights  of  a  married  woman  living  separate  from  her 
husband  There  was  a  covenant  in  that  case  on  the  part  of  the  husband, 
that  he  would  jmn  in  surrendering  such  estates  to  such  uses  as  the  wife 
should  appcnnt  There  is  no  such  covenant  here,  but  that  is  the  only  difler* 
enoe  between  them.  Suppose  it  is  taken  that  it  is  a  custmn  in  this  manor 
that  the  husband  shall  consent  to  the  surrender,  that  would  only  afiect  sur- 
renders where  the  husband  had  an  interest  The  entry  on  the  roll  of  the 
consent  of  the  husband  is  not  a  custom  of  this  manor,  but  a  mere  practice 
of  the  steward;  and  in  this  particular  case  the  roll  is  defective,  so  that  it 
cannot  be  aaid  what  the  entry  is.  In  all  cases  like  this  the  Court  will  presume 
a  consent,  unless  it  is  negatived ;  and  this  case  is  stronger  than  others  of  the 
same  kind,  for  here  no  consent  of  the  husband  was  necessary,  as  he  had  nd 
interest  to  protect.  The  plaintiff  claims  under  the  surrender  of  a  married 
woman,  in  respect  of  property  in  which  she  alone  had  an  interest,  and  the 
heir  of  the  husband,  who  had  no  interest  at  the  time  of  the  surrender,  has 
no  right  to  say  that  the  property  did  not  pass. 

Maiito,  cofi/nl.-^Updn  the  first  statement  the  deed  puts  the  plaintiff  out 
of  Ckrart  The  statement  is,  that  there  is  a  custom  that  the  consent  shall  be 
expressed  on  the  surrender  and  admission.  It  is  impossible,  therefore,  to 
contend  that  a  surrender  in  which  the  consent  of  the  husband  is  not  ex- 
pressed can  operate.  Not  a  word  has  been  said  to  shew  that  the  custom  is 
bad ;  it  must  be  good,  for  otherwise  it  would  exclude  the  sort  of  question 
made  in  this  case.  The  surrender  by  the  wife  in  1803,  for  that  is  the 
document  relied  on  by  the  other  side,  is  Inoperative  wiUiout  the  husband's 
consent.  It  would  be  so  whether  he  had  any  interest  or  not,  for  the  custom 
of  the  manor  requires  his  consent  without  any  consideration  as  to  the  inte- 
rest he  possesses.     The  husband  here,  however,  had  an  interest.      The 
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iCti«VB^  ana1<^y  between  the  case  of  a  married  woman  levying  a  fine,  and  BaiTeiidering 
Doi  denu  ^  copyhold  estate,  is  but  slight;  but  if  it  be  necessary  to  go  that  length,  then 
Shblton  it  may  be  contended  that  Campion  v.  CoUin9€n{g)  is  not  law:  for  it  proceeds 
Sbxltox.  ^^  ^  doctrine  which  is  no  l<»ger  law ;  that  a  married  woman,  living  on  a 
separate  maintenance,  is  in  the  same  situation  as  a  feme  eoU;  and  that  witli 
respect  to  all  civil  transactiixis,  the  marriage  maybe  dissolved  by  the  consent 
of  the  parties.  But  evra  supposing  that  case  to  be  good  law,  there  is  this 
distinction  between  it  and  the  present,  that  in  that  case,  there  was  no  specific 
custom  requiring  the  consent  of  the  husband,  and  the  wife  bad  suirenkred 
as  a  feme  tole.  In  this  case  there  is  no  deed  of  separation  binding  the  hus- 
band to  confirm  all  the  acts  of  the  wife ;  there  was  such  a  deed  in  the  case  of 
Campion  v.  Coilinsan,  The  case  of  Seaman  v.  Maw  (A)  has  no  bearing  on 
the  present,  for  the  husband  himself  took  the  estate  in  that  case;  and  the 
surrender  being  for  his  benefit,  and  he  afterwards  accepting  it,  there  could  be 
no  doubt  of  his  consent.  Wood,  here,  does  not  appear  to  have  taken  posses- 
sicm ;  for  Mrs.  Sheltan  lived  on  the  copyhold  property  till  her  death,  in  1821: 
a  strong  circumstance  to  shew  the  nature  of  the  transaction.  Even,  thereibie, 
if  Brawn  SheUon  had  no  interest,  still  the  surrender  being  made  without  his 
consent,  and  contrary  to  the  express  custom  of  the  mancnr,  and  to  the  genersl 
law  of  copyholds,  the  surrender  of  1803  must  be  treated  as  inoperative.  But 
it  is  not  a  fact  found  in  this  case  that  Brown  SheUon  had  no  interest;  and 
that  introduces  the  question,  whether  he  had  by  his  bankruptcy  lost  all  his 
interest  in  this  property.  If  he  has  lost  all  his  interest,  that  must  dqiend 
on  the  two  deeds  of  1796.  The  first  mentions  the  bankruptcy,  the  second 
does  not.  But  it  is  said  that  the  second  deed  which  was  executed  by  the 
defendant  made  the  first  deed  evidence  against  him.  It  was  a  deed  of  lease 
and  release,  and  there  is,*  in  fact,  no  relation  between  the  two  instruments. 
There  is  nothing  to  shew  that  Brown  SheUon  the  younger,  came  into  the 
possessk)n  of  the  premises  by  the  first  deed.  There  is  nothing  to  shew  even 
that  he  saw  it  The  mere  taking  of  the  estate  under  it  would  not  bind  him 
to  all  that  is  contained  in  it.  But  it  is  not  proved  that  he  did  take  under  it 
It  is  true  that  the  second  deed  mentions  the  premises  at  Eaeiham,  but  that 
does  not  shew  that  the  first  deed  was  executed  when  it  bears  date,  and  that 
it  was  a  genuine  instrument.  It  is  not  an  admission  against  Brawn  l^eitm 
the  younger;  but  if  it  was,  does  that  prove  that  a  commission  of  bankruptcy 
was  issued  against  Brawn  SheUon  the  elder?  Even,  however,  if  it  did,  that 
would  not  be  sufficient;  for  to  forfeit  the  estate,  not  only  the  commission  of 
bankruptcy,  but  the  trading  and  all  the  proceedings  under  it  must  be  proved. 
The  general  law  and  custom  shew  consent  to  be  necessary,  which  coDsent 
has  not  been  given  here ;  and  the  consequence  is,  that  the  defendant  is  not 
only  entitled  to  retain  possession,  but  to  have  judgment  entered  in  his 
favour. 

The  Solieiior^Generai,  in  reply. — ^It  is  contended  for  the  defendant,  first, 
that  the  deed  of  January ,  1796,  is  not  admissible  at  all ;  and  secondly,  that  if 
admissible,  it  only  proves  the  bankruptcy.  The  two  deeds,  in  &ct,  formed 
but  one  assurance,  and  the  execution  of  one  was  the  execution  of  both.  The 
party  taking  an  estate  under  a  bankruptcy,  admits  all  the  things  that  make  a 
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valid  bankruptcy.  The  husband  was  a  party  to  this  assurance,  and  the  title  Eai^t  Benek, 
against  him  is  clearly  made  out  by  it.  He  had  no  interest  in  the  property  p^^^j^ 
conveyed  in  1808,  for  that  property  was  reversionary  property.  It  may  Sheltom 
be  admitted  that  it  would  not  be  a  right  rule  to  lay  down,  that  copyhold  pro-  shslton. 
perty  should  be  conveyed  on  the  indistinct  recollection  of  a  witness ;  but 
it  cannot  be  supposed  that  the  steward  would  take  a  surrender  which  ap- 
peared on  the  face  of  it  to  be  a  surrender  by  a  married  woman,  unless  it  was 
properly  made.  It  is  not  stated  that  it  is  required  that  the  consent  should  be 
expressed  on  the  face  of  the  court-roll.  It  is  the  custom  of  the  manor  to  make 
the  entry  on  the  court-roll,  but  that  alone  does  not  prove  that  it  would  not 
be  operative  if  the  consent  could  be  proved  in  any  other  way.  Then,  again, 
the  court^roll  is  not  extant.  That  which  is  said  to  be  a  copy  is  no  copy 
whatever,  for  the  court-roll  itself,  such  as  it  was,  was  produced  in  court, 
and  those  who  signed  it  shewed  that  it  was  not  a  copy  at  all.  In  the  present 
ca«e  there  is  no  roll  on  which  the  consent  could  have  been  entered.  In  this 
way  a  tenant  in  tail  may  bar  an  entail,  without  fine  or  recovery.  If,  there- 
fore, this  is  a  valid  surrender,  it  will  operate  as  a  bar.  In  Campion  v. 
Colimson  it  was  found  as  a  distinct  fact  that  the  husband  did  not  concur  in 
the  surrender.  The  absence  of  a  deed  of  separation  makes  no  difference  in 
the  case.  The  true  principle  is  that  the  husband  had  no  interest  in  the 
property.  No  allusion  has  been  made  to  the  fact,  that  in  this  case  the  hus- 
band has  not  attempted  to  interfere.  This  case  is  likened  to  that  of  a  fine, 
because  a  fine  would  bind  the  property  as  against  the  heir  and  the  issue ; 
and  by  the  custom  of  this  manor  a  surrender  has  the  effect  of  a  fine,  so  that 
that  part  of  the  judgment  of  Lord  Loughborough  distinctly  applies  to  this 
case.  It  is  stated  here  that  ''by  the  said  custom  the  husband  takes  no 
interest  as  tenant  by  the  courtesy.'^  That  makes  all  the  difierence  in  the 
case,  for  this  was  a  reversionary  estate,  which  could  not  come  into  possession 
until  after  the  death  of  the  wife,  when,  by  the  declared  custom  of  the  manor, 
the  husband  could  have  no  interest  in  it.  If  not,  then  the  defendant  is  out 
of  court,  and  the  Court  will  presume  the  consent  of  the  husband. 

Cur.  adv.  vuit. 

Lord  Denman,  C.  J.,  in  this  term  (llth  of  May),  gave  judgment.  After 
stating  the  case  he  said : — This  was  an  ejectment,  and  a  verdict  was  given 
for  the  plaintijQ^  subject  to  a  special  case.  Anthony  Kerry  was  seized  of  the 
premises  in  fee  according  to  the  custom  of  the  manor ;  and  Mary  Lane,  the 
daughter  of  James  Lane,  and  granddaughter  of  Anthony  Kerry,  became  the 
tenant  in  tail.  She  was  married  to  Brown  Shelton  the  elder  in  1769.  The 
defendant  was  the  eldest  son  of  that  marriage.  At  the  trial  a  copy  of  the 
court-rolls  was  put  in,  and  it  appeared  that  Brown  Shelton  the  elder  and 
his  wife  had  entered  into  possesion  by  surrender  in  1782,  and  a  deed  of  re- 
lease in  1783;  that  a  commissk>n  of  bankruptcy  had  been  issued  against 
Brown  Shelton  in  1781,  and  that  a  person  named  Wood  became  the  buyer  of 
the  property  sold  under  that  commission,  but  that  he  purchased  the  same 
with  the  money  of  Jamee  Lane,  and  in  trust  for  him,  and  in  trust  for  other 
parties.  Evidence  was  given  of  two  deeds  dated  in  January  and  February, 
1796,  the  former  of  which,  after  reciting  the  settlement  made  upon  the 
marriage  of  Mary  Lane  with  Brown  Shelton  the  elder,  and  the  commission 
of  bankruptcy  against  bam,  vested  the  estate  in  the  defendant  for  the  pur- 

x2 


296  TERM  REPORTS  m  thb  KING'S  BENCR 

Kv^i  Betitk    poses  of  that  deed.    The  defendant  did  not  execute  that  deed^  bat  he  did 
Dob  dem.      ozecute  the  deed  of  February,  1796,  to  make  a  fresh  settlement  of  the  estate; 
Shslton       and  by  the  latter  deed  he  conveyed  these  premises  to  trustees,  for  the  use  of 
Sbutojt.      Mary  the  wife  of  Brmm  Shelion  the  elder,  for  life,  with  remainder  to  himself, 
Broum  Shsliom  the  younger,  in  fee.  The  latter  of  these  deeds  did  not  refer  to 
the  bankruptcy.    There  was  a  surrender  by  Mrs.  Sheliam  in  1803,  but  it  was 
not  in  form  expressed  in  that  surrender,  that  the  surrender  was  made  with  the 
husband's  consent.    The  case  set  forth  the  surrender,  and  two  customs  of 
the  manor,  which  customs  are-*  1st,  That  the  consent  of  the  husband  shall 
be  expressed  in  the  surrender  and  admission,  and  that  without  his  consent  the 
surrender  is  wholly  inoperative.  2dly,  That  such  consent  may  be  by  attorney 
duly  appointed.  It  did  not  appear  that  T%amat  WoadeYer  had  po68essk>n  of 
the  premises  under  the  conveyance  to  him.    Various  arguments  were  used  to 
shew  that  the  surrender  might  be  valid,  though  the  consent  of  the  husband 
was  not  expressed  in  terms ;  and  it  was  much  pressed  on  us  in  argument, 
that  parol  proof  was  designed  to  be  sufficient,  because  it  was  not  stated  in 
the  custom,  in  what  manner  the  consent  of  the  husband  was  required  to  be 
expressed.    But  supposing  that  we  could  adopt  that  refined  construction, 
still  it  would  be  a  question  how  we  could  supply  the  want  of  the  statement 
of  the  consent,  the  fact  of  that  consent  not  being  in  any  way  whatever  stated 
in  the  case.    Though  it  is  not  stated,  it  is  said  that  we  may  infer  it»  from  the 
circumstances.     We  must  however  decline  to  undertake  that  office  of  acting 
upon  inference;  and  we  rather  think — whatever  a  jury  might  be  inclined  to 
do— that  the  circumstances  here  are  such  that  we  ought  not  to  draw  any  such 
inference  from  them,  more  particularly  as  the  tenant  created  by  the  deeds  of 
1796  does  not  appear  to  have  taken  possession  under  the  surrender.    It  was 
then  argued,  that  a  custom  requiring  the  positive  consent  of  the  husband  to 
appear  on  the  surrender,  would  be  void.    But  we  are  so  far  from  acquiescing 
in  that  proposition,  that  we  think,  on  the  contrary,  that  there  should  be  the 
best  evidence  given  of  his  acquiescence.     We  have  been  told  in  this  case^ 
that  the  law  would  presume  that  all  the  legal  requisites  of  the  surrender  had 
been  complied  with;  but  that  cannot  be  said  to  operate  as   an  est<^pel 
against  him  who  denies  that  there  is  any  evidence  of  those  requisites  having 
been  fulfilled.    When  a  custom  is  stated  to  be  that  the  husband  must  give 
his  consent,  we  cannot  call  on  him  to  prove  his  non-consent.     Then  it  is 
said,  that  the  necessity  of  the  husband's  consent  must  be  restricted  to  the 
existence  of  the  husband's  interest  during  the  wife's  life ;  and  that  as  the 
husband  in  this  case  was  divested  of  all  interest  by  his  bankruptcy,  the 
custom  here  could  not  apply.   Whether  the  Court  would  be  justified  in  thus 
engrafting  an  implied  exception  upon  a  positive  custom,  may  be  a  question- 
able point,  but  it  is  certainly  one  that  we  shall  not  take  upon  ourselves  in 
this  instance  to  determine.     The  custom  is  found  to  be  general,  and  must 
have  an  universal  operation,  to  which  the  Court  must  yield  its  ccmcurrenoe^ 
unless  we  clearly  see  good  reason  to  say  that  such  a  custom  would  be  unrea- 
sonable and  absurd.  But  there  is  none  s\ich  in  this  case.  On  the  oontraiy,  the 
custom  is  for  the  protection  of  other  persons  besides  the  husband;  for  he  is 
the  guardian  iK>t  only  of  his  own  interests,  but  of  those  of  his  wife  and  chil- 
dren.   The  fiict  too  of  this  alleged  divesting  of  the  husband's  interest  is  not 
stated  in  the  case,  nor  is  there  one  drcumstanoe  amounting  to  satisfactoiy 
proof  of  it.    The  surrender  of  1782,  said  to  have  been  by  Brown  Sketiam 
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the  elder  and  his  assignees,  makes  no  mention  of  the  land  in  question ;  and  it  Sm^s  Bak*. 
does  not  bind  him  with  respect  to  that  land,  for  it  does  not  state  the  appoint-  D^Tdem. 
ment  of  an  attorney  by  him  to  consent  to  such  surrender  and  to  join  in  it.  Sbblton 
The  fact  of  the  surrender  might  have  been  established  against  him,  if  the  Shsltoit. 
bankrupt  as  well  as  the  assignees  could  have  been  proved  by  other  evidence 
to  have  taken  part  in  it.  We  come  then  to  the  deeds  of  January  and 
February^  1796 ;  they  recite  the  commission  of  bankruptcy,  the  intended 
conveyance  to  Mary  Shelton  for  life,  and  after  her  death  to  the  defendant  in 
fee ;  and  the  defendant  acting  upon  this  does  afterwards  convey  to  trustees  to 
convey  to  his  mother  for  life,  and  afterwards  to  himself  in  fee.  The  former 
of  these  deeds  was  not  executed  by  him,  and  the  latter  was ;  and  it  is  con- 
tended that  he  recognized  the  former  by  the  execution  of  the  latter.  But  is 
that  true  as  a  general  proposition,  that  if  a  man  executes  one  deed,  in  which 
a  former  deed,  to  which  he  is  a  party,  but  which  he  has  not  executed,  is 
recited,  that  he  thereby  binds  himself  by  all  the  conditions  of  the  former 
deed,  in  the  same  manner  as  if  that  also  had  been  executed  by  him.  We 
do  not  know  the  authority  on  which  such  a  proposition  rests.  Even  if  the 
bankruptcy  had,  as  it  is  contended,  completely  divested  the  property  out  of 
Brawn  SheUan  the  elder,  he  might  possibly  have  become  a  new  man  in  1803, 
when  his  wife  made  the  surrender.  If  he  had,  there  could  have  been  no 
presumption  made  against  him.  In  like  manner  none  can  be  made  against 
this  defendant,  who  is  the  bankrupt's  son.  We  think,  therefore,  that  the 
plaintiff  has  not  succeeded  in  making  out  his  title,  and  that  judgment  must 
therefore  be  entered  for  the  the  defendant 

Judgment  for  defendant 
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Farley  and  others,  Executors  of  Apreece,  Bart  v.  Briant    Kt^tB^mA. 

and  others. 

I^EBT  for  rent,  on  an  indenture  of  demise.  The  plaintiffit  were  executors  and  An  iction  of 

executrix  of  Sir  Thatrnu  Hussey  Apreece,  bart.     The  defendants  were  nlntBet^^ 

John  William  Briant,  heir  of  Jokn  Briant,  deceased,  Mary  Briant,  William  ^^^  deTisM  of 

Henry  Briant,  and  Charles  Briant,  surviving  devisees  o^/ohn  Briant,  deceased,  will  not  lie  ui^ 

who  claimed  the  lands  and  tenements  of  the  said  John  Briant,  under  his  will.  3*^^|^^J^^^* 

The  deelaraiion  set  out  an  indenture  of  lease  dated  29  September,  1819,  c.  14,  where 

made  between  the  said  Sir  T  H,  Apreece  of  the  first  part,  one  John  Robert  i^onwY^T, 

Jenkine  of  the  second  part,  and  the  said  John  Briant,  deceased,  a  surety  for  •nd  »•  brefteh 

the  said  John  Robert  Jenkine,  of  the  third  part,  by  which  Sir  T.  H.  Apreece  did  not  take 

demised  to  Jenkine  certain  tenements  for  fourteen  years,  if  the  said  Sir  T.  H.  f}*^  ^^  ^ 

-  AU9wl01^e 

Apreece  should  so  long  live,  at  a  rent  of  590/.,  payable  quarterly,  and  also  a 
further  rent  of  50/.  for  every  acre  of  meadow  or  pasture  ground  which 
Jenkine  should  plough,  dig,  break  up,  or  convert  into  tillage;  and  further 
like  additional  rents  for  breach  of  husbandry  stipulations ;  the  first  payment 
to  be  made  on  the  next  quarter  day  after  the  act  done.  Covenant  by  Jenkine 
and  John  Briant  jointly  and  severally,  amongst  other  things,  for  the  payment 
of  the  rents.  Breach,  that  on  25  December,  1832,  in  the  lifetime  of  Sir 
T.  H,  Apreece,  the  sum  of  295/.  for  two  quarters'  rent  was  in  arrear.  Other 
breaches  for  nonpayment  of  the  additional  rents.  The  declaration  then 
BUted  the  death  of  Jokn  Briant  on  1  Auffuet,  1823,  having  by  his  will, 
executed  to  pass  real  estates,  and  dated  19  November,  1822,  devised  certain 
of  his  lands  and  tenements  to  the  defendants,  Mary  Briant,  W.  H,  Briant, 
ttid  Charlee  Briant,  and  to  one  William  Bach,  since  deceased,  which  lands 
vid  tenements  John  Briant  had  power  so  to  dispose  of;  by  virtue  of  which 
^hey  became  devisees:  by  reason  whereof,  and  by  force  of  the  Statute,  actio 
occrevit  to  the  plaintifis,  as  executors  and  executrix,  against  the  defendants 
M  heir  and  surviving  devisees.    There  was  a  second  coipit,  alleging  the 

VOL.  I.  Y 
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j:tV«  Biuk  covenant  to  be  by  John  Briant  alone.  The  second  plea  by  Mary  Briamf 
(after  oyer),  stated,  that  the  said  Sir  T.  K  Apreece,  in  his  lifetime,  and  at 
che  time  of  his  death,  was  not  a  creditor  of  the  said  John  Briant,  having^  a 
just  debt  due  and  owing  to  him  the  said  Sir  T.  H,  Apreeet  from  the  said 
John  Briant,  at  any  time  during  the  lifetime  of  the  said  John  Briant^  upon 
or  by  virtue  of  any  bond  or  other  specialty,  within  the  true  intent  and  naean- 
ing  of  the  Statute.  The  third  pUa  to  the  first  count,  stated,  that  before 
any  part  of  the  said  debt  in  the  first  count  mentioned  accrued  due,  as  in  that 
count  mentioned,  and  in  the  lifetime  of  the  said  Sir  T.  H,  Apreeee,  the  said 
John  Briant  died;  concluding  with  a  verification.  Demurrer  to  the  second 
plea,  because  it  did  not  consist  of  matter  of  fact,  the  existence  of  which  might 
be  tried  by  a  jury  on  an  issue,  or  the  sufficiency  of  which  as  a  defence  might 
be  determined  by  the  Court  on  demurrer ;  did  not  traverse  or  deny,  nor  con- 
fess and  avoid  any  of  the  causes  of  action ;  was  not  a  statemoit  of  (acts, 
but  of  argument,  as  to  whether  or  not  Sir  T.  H.  Apreece,  in  his  lifetime, 
and  at  the  time  of  his  death,  was  a  creditor  of  John  Briant,  having  a  just 
debt  due  and  owing  to  him  from  John  Briant,  during  his  lifetime,  within  the 
Statute ;  and  it  might  be  legally  inferred  only  from  the  dedaraUon  that  Sir 
T.  H.  Apreece  was  a  creditor  of  John  Briant,  having  a  just  debt  due  and 
owing  to  him  Sir  T.  H,  Apreece  from  John  Briant,  during  the  lifetime  of 
John  Briant^  by  virtue  of  the  specialties  in  the  declaration  mentioned ;  and 
also  that  the  plea  put  in  issue  matter  of  law  as  to  Sir  T.  H,  Apreece  being  a 
creditor  within  the  Statute.  To  the  third  plea,  because  it  did  not  consist  of 
matter  of  fact,  but  of  argument  and  legal  inference  only,  as  to  whether  or 
not  the  death  of  John  Briant,  before  any  part  of  the  debt  in  the  first  count 
mentioned  accrued  due,  and  in  the  lifetime  of  Sir  T.  H,  Apreece,  would  be  a 
sufficient  answer  and  defence;  and  also  that  it  neither  confessed  and  avoided.* 
nor  traversed,  nor  denied,  the  causes  of  action,  and  put  in  issue  matter  of 
law.     Joinder  in  demurrer  (a). 

Stephen,  Serjt.,  in  support  of  the  demurrer. — This  is  a  case  upon  the  con- 
struction of  the  3  Will.  &  Mary,  c.  14;  and  the  principal  question  is, 
whether  the  heir  and  devisees  are  not  liable,  though  the  breaches  did  not 
take  place  till  after  the  death  of  the  covenantor.  If  the  breaches  had  accrued 
during  the  life  of  John  Briant,  his  heir  and  devisees  would  by  the  Statute 
have  been  liable ;  and  although  they  have  accrued  subsequently,  the  heir 
and  devisees  are  equally  liable.  The  second  plea,  that  Sir  7.  H.  Apreece 
was  not  a  creditor  of  /.  Briant  in  his  lifetime,  is  bad  in  substance  as  well  as 
in  form.  The  third  plea,  that  before  the  debt  became  due,  and  in  the  life- 
time of  Sir  T.  H,  Apreece,  /.  Briant  died,  is  open  to  a  similar  objection.  The 
statement  in  the  second  plea,  that  no  debt  was  due  during  the  life  of  /. 
Briant,  is  not  warranted  by  the  words  of  the  act.  Those  words  are,  "  And 
for  the  means  that  such  creditors  may  be  enabled  to  recover  their  said  debts, 
be  it  further  enacted,  that  every  such  creditor  shall  and  may  have  and  main- 
tain his  action  of  debt  upon  his  bonds  and  specialties  against  the  heir  of  such 
obligor  and  such  devisee  jointly,  by  virtue  of  the  act."  The  act  speaks  of 
creditors,  but  the  context  explains  what  creditors  are  meant ;  the  act  does 
not  speak  of  a  person  owing  a  debt  in  his  lifetime.    There  may  be  a  rdation 

•  (a)  There  were  teveral  other  pleas  which      ment  was  coDflned  to  the  leooiid  and  tliirdl» 
were  also  demorred  lo ;  bat  at  the  jndg-      they  have  been  omitted. 
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*yt  debtor  and  creditor,  although  no  debt  attached  during  his  lifetime;  there  £yk  Bmdl 
may  be  a  ''  debilum  in  presenii  solvmdum  in  future?^  The  2961:  due  foi 
rent,  which  /.  Briant  absolutely  covenanted  to  pay,  mi^ht  have  become 
due  in  his  lifetime,  and  did  af^er  his  death.  The  act  was  passed  to  remedy 
a  defect  in  the  common  law.  The  fraud  meant  to  be  prevented  was  that  of  a 
man  devising  away  his  land  when  he  had  contracted  debts;  the  same  thing 
occurs  if  he  has  contracted  obligations  which  may  make  him  owe  money; 
and  if  so,  it  is  as  much  a  legal  fraud  to  defeat  those  obligations,  on  which 
he  does  not  but  may  owe  money,  as  if  he  had  devised  away  his  land  when 
actually  owing  the  money.  By  covenanting  to  pay  rent,  though  not  a  debtor 
at  the  time  of  his  death,  yet,  by  operation  of  the  law,  his  estate  was  liable. 
^-[Denman,  C.  J. — It  seems  that  Wilton  v.  KnuhUy  (b)  is  strongly  in  your 
favour.  In  that  case,  they  did  not  declare  in  debt  but  in  covenant,  and  it 
was  held,  that  covenant  did  not  lie,  but  that  the  remedy  given  by  the 
Statute,  was  confined  to  cases  where  debt  would  lie.] — [Litiledaie,  J. — ^If  the 
covenant  was  not  broken  in  the  lifetime  of  /.  Briant,  the  executor  might  pay 
a  simple  contract  debt.] — He  might,  but  not  afler  notice  of  the  actual  breach 
of  covenant,  for  that  shews  that  the  obligation  has  become  a  debt  of  the  tes^ 
tator.  In  point  of  law,  this  was  a  debt  of  the  testator,  and  therefore  the 
executor  could  not  pay  a  simple  contract  debt  before  it.  In  Wiltcn  v. 
KnubUy  the  action  was  covenant,  there  was  no  stipulation  for  penalty  in 
that  case,  and  no  rent  was  due ;  this  may  account  for  the  form  of  that  action. 
That  case  gave  rise  to  Sir  Edward  Sugden's  act  (c) ;  that  is  the  mischief  of 
rigidly  construing  acts  of  parliament  which  have  been  passed  to  prevent 
fraud. — [Patieson,  J. — ^In  Wilson  v.  KnuhUy  the  objection  was  merely 
technical,  and  turned  upon  the  form  of  action.] -*In  this  case,  the  technical 
difficulty  is  avoided,  by  suing  in  debt ;  nothing  then  remains  but  the  sub- 
stantial question,  whether  this  case  is  or  is  not  within  the  provisions  of  the 
3  Wm.  &  Mary,  c  14.  It  seems  material  to  observe,  that  this  is  a  case  in 
which  there  is  no  doubt  but  that  the  action  would  lie  against  the  heir  if  the 
devisees  had  not  been  joined.  In  Finer^s  Ahr.  {d)\i  is  said,  "  If  A.  grant 
for  him  and  his  heirs,  to  B.  for  years,  an  annuity,  to  hold  to  him  afler  thi 
death  of  A.  the  grantor,  though  A.  himself  could  never  be  charged  upon  this 
grant,  inasmuch  as  it  is  to  be  paid  after  his  death,  yet,  as  he  binds  himself 
and  his  heir,  his  heir  shall  be  charged  if  he  has  assets,  as  well  as  when  a 
man  binds  himself  and  his  heirs  by  obligation  to  pay  money  afler  his  death.^ 
The  case  in  Finer  is,  in  fact,  stronger  than  it  is  necessary  to  contend  for.— 
[Atf/MOfi,  i, — There  the  heir  is  said  to  be  liable  in  respect  of  the  assets  of 
the  ancestor.] — The  Statute  was  intended  to  give  the  same  remedy  against 
the  devisees  as  existed  before  against  the  heir.  The  Statute  meant  that  the 
estate  should  be  charged  in  the  hands  of  the  devisee  as  it  had  before  been 
chaiged  in  the  hands  of  the  heir. — [^PatUton,  J. — The  preamble  of  the  new 
act  is  precisely  similar  to  the  old.] — The  new  act  intended  to  give  a  remedy 
by  action  of  covenant  in  addition  to  the  remedy  by  debt.  In  Wilson  v 
Knubley  there  was  a  decisive  bar  to  the  plaintiflTs  recovering,  for  there  the 
action  was  in  covenant  against  both  heir  and  devisee,  whereas  debt  was  the 
only  remedy.  In  Plaskett  v.  Beeby  (e)  it  was  held,  that  an  infant  devisee 
sued  by  a  specialty  creditor  of  the  devisor,  could  not  pray  the  parol  to  demur 

(6)  7  East.  128.  (rf)  Tit.  "  Heir;*  (A.) 

icj  11  Q«o.  A,  and  1  Will.  4.  c.  47.  (e)  4  East,  485. 
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JDig^iJ^dL  analogy  between  the  case  of  a  married  woman  leyying  a  fine,  and  surrendering 
Dob  dem.  ^  copyhold  estate,  is  but  slight;  but  if  it  be  necessary  to  go  that  length,  then 
Shblton  it  may  be  contended  that  Campion  ▼.  Coilintm(ff)  is  not  law:  for  it  proceeds 
Shxltox.  ^^  ^  doctrine  which  is  no  l<»iger  law ;  that  a  married  woman,  living  on  a 
separate  maintenance,  is  in  the  same  situation  as  a  feme  sole;  and  that  with 
respect  to  all  civil  transactions,  the  marriage  maybe  dissolved  by  the  consent 
of  the  parties.  But  even  supposing  that  case  to  be  good  law,  there  is  this 
distinction  between  it  and  the  present,  that  in  that  case,  there  was  no  specific 
custom  requiring  the  consent  of  the  husband,  and  the  wife  bad  suiraoderal 
as  a  feme  sale.  In  this  case  there  is  no  deed  of  separation  binding  the  hus- 
band to  confirm  all  the  acts  of  the  wife ;  there  was  such  a  deed  in  the  cue  of 
Campion  v.  Coilineon,  The  case  of  Scamon  v.  Maw  (A)  has  no  betring  on 
the  present,  for  the  husband  himself  took  the  estate  in  that  case ;  and  the 
surrender  being  for  his  benefit,  and  he  afterwards  accepting  it,  there  could  be 
no  doubt  of  his  consent.  Wood,  here,  does  not  appear  to  have  taken  posses- 
sion ;  for  Mrs.  Shelion  lived  on  the  cq)yhold  pn^rty  till  her  death,  in  1821: 
a  strong  circumstance  to  shew  the  nature  of  the  transaction.  Even,  thereibre, 
if  Brawn  SkeUon  had  no  interest,  still  the  surrender  being  made  without  his 
consent,  and  contrary  to  the  express  custom  of  the  manor,  and  to  the  general 
law  of  copyholds,  the  surrender  of  1803  must  be  treated  as  inoperative.  But 
it  is  not  a  fact  found  in  this  case  that  Brown  Shelion  had  no  interest;  and 
that  introduces  the  question,  whether  he  had  by  his  bankruptcy  lost  all  his 
interest  in  this  property.  If  he  has  lost  all  his  interest,  that  must  depend 
on  the  two  deeds  of  1796.  The  first  mentions  the  bankruptcy,  the  SMood 
does  not  But  it  is  said  that  the  second  deed  which  was  executed  by  the 
defendant  made  the  first  deed  evidence  against  him.  It  was  a  deed  of  lease 
and  release,  and  there  is,*  in  fact,  no  relation  between  the  two  instruments. 
There  is  nothing  to  shew  that  Brown  Shelion  the  younger,  came  into  the 
possession  of  the  premises  by  the  first  deed.  There  is  nothing  to  shew  even 
that  he  saw  it  The  mere  taking  of  the  estate  under  it  would  not  bind  him 
to  all  that  is  contained  in  it.  But  it  is  not  proved  that  he  did  take  under  it 
It  is  true  that  the  second  deed  mentions  the  premises  at  Eaeiham,  but  that 
does  not  shew  that  the  first  deed  was  executed  when  it  bears  date,  and  that 
it  was  a  genuine  instrument  It  is  not  an  admission  against  Brown  Skeltm 
the  younger ;  but  if  it  was,  does  that  prove  that  a  commission  of  bankruptcy 
was  issued  against  Brawn  Shelion  the  elder?  Even,  however,  if  it  did,  that 
would  not  be  sufficient ;  for  to  forfeit  the  estate,  not  only  the  commission  of 
bankruptcy,  but  the  trading  and  all  the  proceedings  under  it  must  be  proved. 
The  general  law  and  custom  shew  consent  to  be  necessary,  whkh  consent 
has  not  been  given  here;  and  the  consequence  is,  that  the  defendant  is  not 
only  entitled  to  retain  possession,  but  to  have  judgment  entered  in  hit 
favour. 

The  Solietior^Genemlf  in  reply. — ^It  is  contended  for  the  defendant,  first, 
that  the  deed  of  January,  1796,  is  not  admissible  at  all ;  and  secondly,  that  if 
admissible,  it  only  proves  the  bankruptcy.  The  two  deeds,  in  feet,  formed 
but  one  assurance,  and  the  execution  of  one  was  the  execution  of  both.  The 
party  taking  an  estate  under  a  bankruptcy,  admits  all  the  things  that  make  a 

(^)  1  Hea.  Bl.  831.  (A)  S  Bing.  978.. 
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valid  bankraptcy.     The  husband  was  a  party  to  this  assurance,  and  the  title    Kb^Bemih, 
against  him  is  clearly  made  out  by  it.     He  had  no  interest  in  the  property 
conveyed  in  1803,  for  that  property  was  reversionary  property.     It  may 
be  admitted  that  it  would  not  be  a  right  rule  to  lay  down,  that  copyhold  pro- 
perty should  be  conveyed  on  the  indistinct  recollection  of  a  witness ;  but 
it  cannot  be  supposed  that  the  steward  would  take  a  surrender  which  ap- 
peared on  the  face  of  it  to  be  a  surrender  by  a  married  woman,  unless  it  was 
properly  made.     It  is  not  stated  that  it  is  required  that  the  consent  should  be 
expressed  on  the  face  of  the  court-roll.  It  is  the  custom  of  the  manor  to  make 
the  entry  on  the  court-roll,  but  that  alone  does  not  prove  that  it  would  not 
be  operative  if  the  consent  could  be  proved  in  any  other  way.    Then,  again, 
the  court-roll  is  not  extant.     That  which  is  said  to  be  a  copy  is  no  copy 
whatever,  for  the  court-roll  itself,  such  as  it  was,  was  produced  in  court, 
and  those  who  signed  it  shewed  that  it  was  not  a  copy  at  all.    In  the  present 
ewe  there  is  no  roll  on  which  the  consent  could  have  been  entered.     In  this 
way  a  tenant  in  tail  may  bar  an  entail,  without  fine  or  recovery.     If,  there- 
fore, this  is  a  valid  surrender,  it  will  operate  as  a  bar.    In  Compton  v. 
CoUmwn  it  was  found  as  a  distinct  fact  that  the  husband  did  not  concur  in 
the  surrender.     The  absence  of  a  deed  of  separation  makes  no  difference  in 
the  case.     The  true  principle  is  that  the  husband  had  no  interest  in  the 
property.     No  allusion  has  been  made  to  the  fact,  that  in  this  case  the  hus- 
band has  not  attempted  to  interfere.     This  case  is  likened  to  that  or  a  fine, 
because  a  fine  would  bind  the  property  as  against  the  heir  and  the  issue ; 
and  by  the  custom  of  this  manor  a  surrender  has  the  effect  of  a  fine,  so  that 
that  part  of  the  judgment  of  Lord  Loughborough  distinctly  applies  to  this 
case.    It  is  stated  here  that  "by  the  said  custom  the  husband  takes  no 
interest  as  tenant  by  the  courtesy.*'     That  makes  all  the  difference  in  the 
case,  for  this  was  a  reversionary  estate,  which  could  not  come  into  possession 
until  afler  the  death  of  the  wife,  when,  by  the  declared  custom  of  the  manor, 
the  husband  could  have  no  interest  in  it.     If  not,  then  the  defendant  is  out 
of  court,  and  the  Court  will  presume  the  consent  of  the  husband. 

Cur.  adv,  vult. 

Lord  Dbnman,  C.  J.,  in  this  term  (llth  of  May),  gave  judgment.  After 
stating  the  case  he  said : — This  was  an  ejectment,  and  a  verdict  was  given 
lor  the  plaintiff,  subject  to  a  special  case.  Anthony  Kerry  was  seized  of  the 
premises  in  fee  according  to  the  custom  of  the  manor ;  and  Mary  Lane,  the 
daughter  of  Jamee  Lane,  and  granddaughter  of  Anthony  Kerry,  became  the 
tenant  in  tail.  She  was  married  to  Brown  Shelton  the  elder  in  1769.  The 
defendant  was  the  eldest  son  of  that  marriage.  At  the  trial  a  copy  of  the 
court-rolls  was  put  in,  and  it  appeared  that  Brown  Shelton  the  elder  and 
his  wife  had  entered  into  possesion  by  surrender  in  1782,  and  a  deed  of  re- 
lease in  1783;  that  a  commissk>n  of  bankruptcy  had  been  issued  against 
Brown  Shelton  in  1781,  and  that  a  person  named  Wood  became  the  buyer  of 
the  property  sold  under  that  commission,  but  that  he  purchased  the  same 
with  the  money  of  Jamee  Lane,  and  in  trust  for  him,  and  in  trust  for  other 
parties.  Evidence  was  given  of  two  deeds  dated  in  January  and  February, 
1796,  the  former  of  which,  afler  reciting  the  settlement  made  upon  the 
marriage  of  Mary  Lane  with  Brown  Shelton  the  elder,  and  the  commission 
of  bankruptcy  against  him,  vested  the  estate  in  the  defendant  for  the  pur- 

x2 
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Ku^i  BmA    po«68  of  that  deed.    The  defendant  did  not  execate  that  deed,  but  he  did 
Doidem.      ^^ecute  the  deed  of  February,  1796,  to  make  a  fresh  aettlement  of  the  estate ; 
Shklton      and  by  the  latter  deed  he  conveyed  these  premises  to  trustees,  for  the  use  of 
SiuLTOM .      Marjf  the  wife  of  Brawn  Shelton  the  elder,  for  life,  with  remainder  to  hims^ 
Brawn  SheUon  the  younger,  in  fee.  The  latter  of  these  deeds  did  not  refer  to 
the  bankruptcy.    There  was  a  surrender  by  Mrs.  Shelion  in  1803,  but  it  was 
not  in  form  expressed  in  that  surrender,  that  the  surrender  was  made  with  the 
husband^s  consent.    The  case  set  forth  the  surrender,  and  two  customs  of 
the  manor,  which  customs  are — 1st,  That  the  consent  of  the  husband  shall 
be  expressed  in  the  surrender  and  admission,  and  that  without  his  consent  the 
surrender  is  wholly  inoperative.  2dly,  That  such  consent  may  be  by  attorney 
duly  appointed.   It  did  not  appear  that  Thomat  Wood  ever  had  possession  of 
the  premises  under  the  conveyance  to  him.    Various  arguments  were  used  to 
shew  that  the  surrender  might  be  valid,  though  the  consent  of  the  husband 
was  not  expressed  in  terms ;  and  it  was  much  pressed  on  us  in  argument, 
that  parol  proof  was  designed  to  be  sufficient,  because  it  was  not  stated  in 
the  custom,  in  what  manner  the  consent  of  the  husband  was  required  to  be 
expressed.    But  supposing  that  we  could  adopt  that  refined  construction, 
still  it  would  be  a  question  how  we  could  supply  the  want  of  the  statement 
of  the  consent,  the  fact  of  that  consent  not  being  in  any  way  whatever  stated 
in  the  case.    Though  it  is  not  stated,  it  is  said  that  we  may  infer  it»  from  the 
circumstances.     We  must  however  decline  to  undertake  that  office  of  acting 
upon  inference ;  and  we  rather  think — ^whatever  a  jury  might  be  inclined  to 
do— that  the  circumstances  here  are  such  that  we  ought  not  to  draw  any  such 
inference  from  them,  more  particularly  as  the  tenant  created  by  the  deeds  of 
1796  does  not  appear  to  have  taken  possession  under  the  surrender.    It  was 
then  argued,  that  a  custom  requiring  the  positive  consent  of  the  husband  to 
appear  on  the  surrender,  would  be  void.    But  we  are  so  far  from  acquiescing 
in  that  proposition,  that  we  think,  on  the  contrary,  that  there  should  be  the 
best  evidence  given  of  his  acquiescence.     We  have  been  told  in  this  case, 
that  the  law  would  presume  that  all  the  legal  requisites  of  the  surrender  had 
been  complied  with;  but  that  cannot  be  said  to  operate  as   an  estoppel 
against  him  who  denies  that  there  is  any  evidence  of  those  requisites  having 
been  fulfilled.    When  a  custom  is  stated  to  be  that  the  husband  roust  give 
his  consent,  we  cannot  call  on  him  to  prove  his  non-consent     Then  it  is 
said,  that  the  necessity  of  the  husband's  consent  must  be  restricted  to  the 
existence  of  the  husband's  interest  during  the  wife's  life ;  and  that  as  the 
husband  in  this  case  was  divested  of  all  interest  by  his  bankruptcy,  the 
custom  here  could  not  apply.   Whether  the  Court  would  be  justified  in  thus 
engrafting  an  implied  exception  upon  a  positive  custom,  may  be  a  question- 
able point,  but  it  is  certainly  one  that  we  shall  not  take  upon  ourselves  in 
this  instance  to  determine.     The  custom  is  found  to  be  general,  and  must 
have  an  universal  operation,  to  which  the  Court  must  yield  its  concurrence, 
unless  we  clearly  see  good  reason  to  say  that  such  a  custom  would  be  unrea* 
sonable  and  absurd.  But  there  is  none  s'uch  in  this  case.  On  the  contrary,  the 
custom  is  f<»r  the  protection  of  other  persons  besides  the  husband;  for  he  is 
the  guardian  not  only  of  his  own  interests,  but  of  those  of  his  wife  and  chil* 
dren.    The  fiict  too  of  this  allc^^  divesting  of  the  husband's  interest  is  not 
stated  in  the  case,  nor  is  there  one  circumstance  amounting  to  satisfactory 
proof  of  it    The  surrender  of  1782,  said  to  have  been  by  Brown  Sholiom 
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the  elder  and  his  assignees,  makes  no  mention  of  the  land  in  question ;  and  it  Khg*»  Bmdu 
does  not  bind  him  with  respect  to  that  land,  for  it  does  not  state  the  appoint-  p^,  ^^^ 
ment  of  an  attorney  by  him  to  consent  to  such  surrender  and  to  join  in  it.  Sbxltoh 
The  fact  of  the  surrender  might  have  been  established  against  him,  if  the  Shkltoh. 
bankrupt  as  well  as  the  assignees  could  have  been  proved  by  other  evidence 
to  have  taken  part  in  it.  We  come  then  to  the  deeds  of  January  and 
February,  1796 ;  they  recite  the  commission  of  bankruptcy,  the  intended 
conveyance  to  Mary  Shellon  for  life,  and  after  her  death  to  the  defendant  in 
fee;  and  the  defendant  acting  upon  this  does  afterwards  convey  to  trustees  to 
convey  to  his  mother  for  life,  and  afterwards  to  himself  in  fee.  The  former 
of  these  deeds  was  not  executed  by  him,  and  the  latter  was ;  and  it  is  con- 
tended that  he  recognized  the  former  by  the  execution  of  the  latter.  But  is 
that  true  as  a  general  proposition,  that  if  a  man  executes  one  deed,  in  which 
a  former  deed,  to  which  he  is  a  party,  but  which  he  has  not  executed,  is 
recited,  that  he  thereby  binds  himself  by  all  the  conditions  of  the  former 
deed,  in  the  same  manner  as  if  that  also  had  been  executed  by  him.  We 
do  not  know  the  authority  on  which  such  a  proposition  rests.  Even  if  the 
bankruptcy  had,  as  it  is  contended,  completely  divested  the  property  out  of 
Brown  Shelian  the  elder,  he  might  possibly  have  become  a  new  man  in  1803, 
when  his  wife  made  the  surrender.  If  he  had,  there  could  have  been  no 
presumption  made  against  him.  In  like  manner  none  can  be  made  against 
this  defendant,  who  is  the  bankrupt's  son.  We  think,  therefore,  that  the 
plaintiff  has  not  succeeded  in  making  out  his  title,  and  that  judgment  must 
therefore  be  entered  for  the  the  defendant. 

Judgment  for  defendant. 


END  OP  KASTER  TERM. 
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JBi^&Mft.  the  itsuing  of  a  oommission  may  be  considered  as  an  aoalogoiis  point  to  ike 
death  of  the  testator.  In  both,  the  liabUity,  which  is  the  date  of  the  right 
of  actMHiy  was  not  ripe»  but  rested  in  uncertainty.  It  was  a  coDtiDgeocy 
under  the  Bankrupt  Law,  but  the  legislature  then  brought  it  within  the  class 
of  debts,  and  made  it  provesble  under  the  commission.  But  for  the  special 
prorisions  of  the  Statute  it  would  not  haye  been  proreable  as  a  debt  under  the 
commission.  In  circumstances  like  those  in  the  case  cited,  no  action  of  debt 
nor  any  other  action  could  hare  been  maintained  against  the  bankrupt  The 
Statute  called  it  a  debt,  for  the  purpose  of  making  it  the  subject  of  proof;  but 
none  of  the  legal  incidents  of  d^tor  and  creditor  existed  b^ween  the  parties 
themselves.  The  cases,  thereibie,  do  not  justify  the  construction  now  con- 
tended for,  and  the  plaintiffs*  counsel  have  failed  in  satisfying  us  that  we  ought 
to  construe  the  words  of  this  Statute  in  any  other  than  their  ordinary  meaning. 
We  think  that  the  Statute  applies  only  where  the  debt  becomes  due  in  the 
lifetime  of  the  testator.  If  the  declaration  is  to  be  taken  as  alleging  the  debt 
to  be  due  in  the  lifetime  of  the  testator,  then  the  third  plea  traverses  thst 
(act.  If  the  declaration  does  not  do  that,  it  is  substantially  defective.  As 
to  the  objection  that  the  third  plea  improperly  concludes  with  a  verification, 
that  objection,  if  available  at  all,  ought  to  have  been  specially  assigned ; 
which,  not  having  been  done,  the  plaintiff  cannot  now  avail  hhnadf  of  it 
The  judgment  must  therefore  be  for  the  defendants  on  the' third  plea. 

Judgment  for  defendants  aocordiogly  (#). 

(«)  The  other  qasitioni  were  all  left  opeo. 


Hbisch  V.  Carrinoton. 

1.  Q^rt,  wbe^  ASSUMPSIT  for  goods  sold.— At  the  trial  (a)  before  Lord  2>eniium,€.  J., 

whoMlblgomlt  "^^  ^  special  jury,  at  Gvildhali,  it  appeajred  that  the  defendant  pur- 

on  credit  with-  chased  a  quantity  of  barley  in  the  London  com  market,  from  a  perscm  of  the 

h?s  prindpLlf  name  of  Gibton,     That  person  was  b  the  habit  of  selling  com  on  his  own 

hM  authority^  account ;  but  in  the  present  instance  he  acted  as  a  factor,  employed  by  the 

m«nt  from  the  plaintiff.     The  sale-note  was  made  out  in  Gibson^s  own  name,  and  vras  in  the 

thel^iodof*  ususl  form  as  regarded  the  credit.     In  such  cases  the  sale  is  for  cash ;  but 

credit  hM  the  custom  of  the  com  market  is  to  engraft  by  parol  a  two  months'  credit  on 

to^mfSce  such  a  barley  on  such  a  contract ;  and  if  the  money  is  paid  within  that  time,  a  dis- 

I*y"*«»*^*^  coiuit  is  allowed.    No  notice  was  given  to  the  defendant  that  Gtbton  was  only 

ledge  of  the  an  agent  in  the  transaction.     Before  the  expiration  of  the  two  months,  the  de- 

Si°2w^°^'  f®n^*»t  F^d  the  price  of  the  barley  into  the  hands  of  Gibton,  at  his  request 


2.  SeiMe  that  ^^  shortly  afterwards  stopped  payment.    The  money  was  not  handed  over  to 
there  is  a  cu»-    the  plaintiff;  and  he  brought  the  present  action  against  the  defendant  for  the 
effect  in  the       pnce  of  the  barley.     The  defence  set  up  was,  the  payment  to  Gibson  ;  and 
Lon^  com       ^he  case  turned  on  the  testimony  of  that  person.  He  was  examined,  to  prove 
that  there  existed  a  usage  in  the  London  com  market,  by  which  a  factor  has 
authority  to  receive,  as  in  this  case,  the  price  of  the  goods  from  the  pur- 
chaser, within  the  time  which  the  latter  might  have  taken  for  payment,  and 

(a)  This  wai  a  lecond  tfial.    At  the  flnl     jury,  a  verdict  bad  been  found  in  &vmir  of 
trial,  on  which  there  wae  alto  a  ipecial     the  cnttom. 
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that  the  factor's  reodpt  of  the  money  in  that  maimer  was  binding  upon  the  Xm^BiHtk. 
principal.  There  were  but  two  instances  of  the  alleged  custom  proved  at 
'  the  trials  both  having  occurred  in  the  course  of  Oibtan^s  own  dealings.  In 
one  of  them,  the  money  was  received  from  the  purchaser  before  the  exfMra- 
tion  of  the  two  months,  in  the  presence  of  the  principal,  and  was  immediately 
handed  over  to  him.  In  the  other,  the  goods  were  sold  to  a  person  in  the 
country;  and,  as  there  was  a  doubt  of  his  solvency,  payment  in  part  was  re- 
quired, and  was  made;  and  the  money  was  immediately  handed  over  to  the 
principal,  and  was  not  retained  by  the  agent  for  an  instant.  The  whole  case 
was  led  to  the  jury,  who  were  also  asked  whether  they  believed  that  the 
plaintiff  gave  the  factor  authority  to  receive  the  money.  The  jury  found  a 
verdict  for  the  defendant.  A  rule  had  since  been  obtained  to  set  aside  that 
verdict,  and  have  a  new  trial. 

Plaii  and  IL  V.  Richards  shewed  cause. — The  money  has  been  paid  once; 
and  the  question  is,  whether  the  law  will  compel  the  defendant  to  pay  it  over 
again.  It  is  a  maxim  of  law,  that  if  a  principal  so  allows  an  agent  to  deal 
with  goods,  that  he  appears  to  the  rest  of  the  wcnrld  as  the  owner,  and  a  party 
with  whom  he  is  dealing  is  thereby  induced  to  treat  him  as  a  principal,  pay- 
ment to  him,  before  notice,  is  good.  It  would  be  a  monstrous  proposition  of 
law,  that  the  party  who  gives  the  factor  the  authority  to  act  as  agent,  should 
not  be  bound  by  what  that  agent  does  in  the  exercise  of  that  authority.  The 
principle  on  which  these  cases  turn  is  stated  in  Carr  v.  Hinchel^  (6).  In 
that  case  there  was  no  actual  payment;  but  a  mere  placing  in  account  by  the 
agent  was  held  good  as  against  his  principal.  In  Coate*  v.  Lewis  (c),  a 
similar  doctrine  was  held.  On  this  first  point,  the  defendant  is  clearly  en- 
titled to  the  verdict.  There  is  a  second  point  in  the  case,  as  to  the  usage  of 
the  London  com  market.  Suppose  that  the  defendant  was  aware  of  the  fact, 
that  Gibson  was  only  the  agent,  then  it  appears  from  the  evidence  of  Gibson 
himself,  that  the  payment  in  this  case  was  made  according  to  the  usage  of  the 
market.  It  is  understood  between  the  factor  and  the  principal,  that,  till  the 
expiration  of  the  two  months,  the  factor  is  not  called  upon  to  pay.  The 
seller  has  no  right  to  maintain  an  action  for  the  price  of  the  goods  before  the 
expiration  of  the  time  of  credit  given  by  the  contract.  The  agreement  of 
both  parties  can  alone  put  an  end  to  it.  On  every  ground,  the  defendant  is 
entitled  to  retain  the  verdict.  If  the  defendant  has  paid  the  money  wrong- 
fully^  it  is  the  fault  of  the  plaintiff,  who  gave  authority  to  another  to  re- 
ceive it ;  and,  if  there  has  been  a  loss,  it  must  fall  on  the  man  under  whose 
authority  the  factor  received  the  money. 

Sir  W,  Foiled  and  Crowder,  in  support  of  the  rule.- — ^It  is  not  intended  to 
contradict  the  general  proposition  contended  for  by  the  other  side.  That 
point  does  not  arise  in  this  case  As  to  the  custom,  it  is  a  custom  for  factors 
to  deal  on  the  Ck>rn  Exchange :  all  men  know  that,  and  they  know  that  they 
are  dealing  with  factors  alone.  The  custom  set  up  is,  in  fact,  a  custom  to 
authorize  the  factor  to  trade  with  the  principal's  money. — [Patteeon,  J. — ^It  is 
not  quite  so  strong  as  that ;  for  if  the  custom  was  established  in  fiict,  it 
would  be  justified  by  the  knowledge  of  all  parties.] — The  knowledge  of  all 

ib)  4  Ban.  &  Cress.  547  (c)  1  Canp.  444. 
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K^t  BmA.   ptrtin  of  sudi  a  eostom  would  aflbrd  a  sanction  to  it ;  but  that  was  not 
^^^       sliewii  to  be  the  case.    The  evidence  of  the  custom  was  not  of  a  cogent 

«. nature,  and  this  verdict  is  unjustifiable. — [LiUiedale,  J. — ^The  question  oa 

the  rale  not  was,  whether  the  parties  had  d«Jt  according  to  the  custom  of  the 
aorn  market. J— [Lord  Denman,  C.  J. — My  view  of  all  such  customs  is^ 
that  they  are  only  evidence  of  the  nature  of  the  contract] — ^That  was  the? 
way  in  which  the.question  was  put  to  the  jury.  The  cases  referred  to  on 
the  other  side  need  not  be  disputed  here,  for  there  is  no  evidence  here  that 
the  goods  were  sold  on  credit ;  but  it  was  stated,  as  an  invariable  custooi, 
that  barley  was  sold  at  a  credit  of  two  months,  and  wheat  at  a  credit  of  one 
month.— 4|Lord  D^nman,  C.  J. — ^Must  not  the  custom  be  imported  into  the 
contract  ?]— -Evidence  should  have  been  given  to  shew  that  the  principal 
acquiesced  in  such  a  contract.  Gibson  said,  that  he  did  not  know  that  the  prin- 
cipal ever  acquiesced  in  the  contract,  or  even  knew  of  it.  The  right  set  iq)  is 
not  that  of  making  payment  before  the  expiration  of  the  credit,  but  of  the 
factor  to  retain  the  money  when  paid,  as  against  the  principal,  until  the 
expiration  of  the  assigned  period.  Such  a  custom  is  contrary  to  the  niles  of 
kw,  and  if  relied  on,  must  be  distinctly  proved  in  evidence.  There  is  no 
sufficient  proof  in  this  case  of  the  existence  of  such  a  custom,  nor  of  the 
aoqviescence  in  it  of  the  principal.  Unless  the  custom  is  well  proved,  there 
is  no  evidence  of  a  contract  diflbrent  from  that  which  appears  by  the  terms  of 
the  sale-note.  There  are  several  cases  which  shew  that  a  factor  is  not  to  be 
allowed  to  deal  with  the  goods  of  his  principal  as  if  they  were  his  own,  unless 
the  custom  to  do  so  is  clearly  established.  In  Campbell  v.  IIas9aii(d),  the 
question  was,  whether  authority  was  given  to  the  factor  to  receive  payment 
by  bills ;  and  Lord  Ellenborough  refused  to  hear  evidence  to  shew  a  tlealing 
different  from  that  of  the  written  contract.  So  in  Pamther  v.  Gail9kM{e)j 
Mr.  Justice  Bayley  said,  "  The  rule  is,  that  if  goods  are  to  be  paid  for  on 
delivery,  and  the  vendee  will  pay  for  them  to  one  who  acts  as  agent  on  bdialf 
of  the  vendor  before  they  can  be  delivered,  he  thereby  constitutes  that  person 
hjs  own  agent,  imtil  the  time  when  the  money  ought  to  have  been  paid,  and 
must  stand  to  the  k>ss,  if  it  be  misapplied."  This  case  turned  on  the 
question  of  a  custom.  It  lies  on  a  party  setting  up  such  a  custom  as  this, 
to  prove  it  strictly.  Grbtan  did  not  prove  it  Gibson^s  evidence  went  to  dis- 
prove the  custom ;  for  he  could  not  say  that  he  was  aware  of  any  other  case 
in  which  the  money  was  paid  before  the  time,  and  used  by  the  factor  without 
the  knowledge  of  the  principal ;  and  the  only  two  cases  that  he  did  refer  to, 
were  oases  of  his  own  individual  mode  of  dealing. 

Lord  Dbnman,  C.  J. — ^We  do  not  say  that  the  evidence  is  perfectly  satis- 
factory ;  at  the  same  time,  it  must  be  remembered  that  two  special  juries 
have  found  the  custom:  still,  however,  it  is  a  matter  of  importance,  and 
deserfes  to  be  fully  considered.  Cur.  adv,  tmii. 

Lord  DbnUan,  C.  J.,  in  this  Term  (4th  June),  gave  judgment. — This  was 
a  question  as  to  a  custom  of  trade.  No  authority  appears  to  have  been 
expressly  given  to  Gibson,  the  factor,  to  receive  the  money:  the  case,  there- 
fore^ depends  upon  the  custom.     Upon  that  subject,  the  only  evidence  was 

(<0  1  Stark.  288.  (o)  1 8  East,  482. 
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that  of  Gibion.    He  did  not  know  of  one  instance  of  the  custom  beyond 

those  in  which  he  was  himself  engaged ;  and  in  both  of  those  which  he  men-       £^^^ 

tioned,  the  principal  knew  of  the  payment  of  the  money,  and  it  was  with  his  v. 

voDsent  that  the  money  was  paid.     All  the  world  knew  that  Gibwn  was  the     ***"'®*®"- 

&ctor.     The  ailment,   that  the  plaintiff  had  recognized   this  particular 

payment  was  not  pressed,  because  it  obviously  would  not  make  any  dif- 

lerence  whether  the  payment  was  made  to  a  creditor,  or  to  another  person. 

If  I  had  been  required  to  nonsuit,  I  should  have  done  so ;  but  I  was  not 

asked  to  do  it.     The  case  went  generally  to  the  jury ;  and  we  are  sorry  we 

cannot  avoid  sajring,  that  we  think  the  verdict  not  warranted  by  the  evidence : 

there  must,  therefore,  be  a  new  trial. 

Rule  absolute  (/). 

(/)  The  Court  afterwards  said  the  rale  was  to  be  abwlate  on  payment  of  oocts. 

TrINDER  V.   Sm£DL£Y. 

A  SSUMPSIT  on  a  promissory  note  made  by  George  Taylor^  payable  to  Id  ui  tction  by 
the  defendant  or  his  order,  and  by  him  indorsed  to  Henry  Bingham,  doreeT^iJSt 
and  by  him  indorsed  to  the  plaintiff.     Plea :  that  the  defendant  never  had  the  payee  and 
any  consideration  for  his  indorsing  the  note,  and  that  the  said  Henry  Bing-  i|^te[?plea 
ham  indorsed  it  to  the  plaintiff  without  any  consideration,  and  that  the  "  t^at  the  de- 
plaintiff  hath  always  held  it  without  any  consideration :  concluding  with  a  had  any  con- 
verification.      Replication:  that  the  defendant  had   consideration  for  his  fJdo^-JJl^thJ 
indorsing  the  said  note,  and  that  the  said  Henry  Bingham  indorsed  it  to  the  note,  and  that 
said  plaintiff  with  consideration,  concluding  to  the  country.    Special  demurrer,  dorsoHndoned 
for  that  the  particulars  of  the  said  supposed  consideration  for  the  said  it  to  the  plain- 
indorsement  by  the  defendant  were  not  set  forth  in  the  replication,  and  that  it  consideration, 
was  improperly  stated  therein,  that  the  said  Henry  Bingham  made  his  said  *?^i„*J-ff ^\^*^  , 
indorsement  with,  and  not  for  consideration,  and  that  the  particulars  of  the  held  it  without 
said  supposed  consideration  for  the  said  indorsement  by  the  said  Henry  ^on^M^badon 
Bingham  to  the  plaintiff,  were  not,  although  he  was  a  party  thereto,  set  demurrer, 
forth;  and  that  the  declaration  ought  to  have  concluded  with  a  verification 
and  prayer  of  judgment     Joinder  in  demurrer. 

Maneel,  in  support  of  the  demurrer,  cited  Bramah  v.  Baher  (a). 

Miller,  eontrd,  contended  that  the  plea  was  bad,  and  cited  Eaeton  v.  Prat*    ' 
thett  (h),  and  Siaughton  v.  Earl  of  Kilmorey  (c). 

Per  Curiam, — There  is  no  definite  meaning  in  saying  that  a  person  ac- 
cepted a  bill,  or  made,  or  indorsed  a  note,  without  consideration.  The  natural 
meaning  of  the  expression  is  merely  that  he  did  the  act  without  reflection. 
We  have  once  already  said  this  term  (<f ),  that  a  plea  of  this,  description  is  no 
plea  at  all.    Judgment  must  be  given  for  the  plaintiff. 

Judgment  for  plaintiff. 

(a)  ]  Hodgei,  66.  muirer,  that  a  plea  of  no  good  cooaidera- 

(6)  1  G^le,  80.  tioo  to  an  action  on  a  bill  of  exchange,  was 

(c>  1  Gale,  91.  bad ;  and  judgment  was  given  for  the  plahi- 

.  id)  The  case  referred  to  was  Graham  v.  tiif.    Ueadmanh  supported  the  demiiRfr . 

Pitman  in  which  the  Court  held,  on  de-  Heaion,  contra. 
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^^•SXSr*-  In  re  Fenton. 

ftlt^a^r*  T^^^  Attorney-General  applied  for  a  rule  calling  on  /.  FnOcn,  an  «Uon»y 

BMdA  OD  the  of  this  court,  to  shew  cause  why  he  did  not  pay  over  a  sum  of49L  dt.  5^ 

CroirD^nlUnff  ^'^^  costs,  to  the  receiver  of  stamp  duties.    It  appeared,  that  some  time  ago 

OQ  ao  Attorney  a  lady  of  the  name  of  NiehoUon  died,  leaving  an  executor  who  wis  alio 

th/receiv*er  of  i^^iduary  legatee.     He  employed  Fenton  to  take  out  probate,  and  to  transict 

•ump  duties  the  business  for  him  as  executor,  and  pay  the  legacy  duty.     The  execo- 

money  which  tor  aflerwards  died  intestate,  and  without  eflects ;  and  amongst  his  papers 

tKe  attorn|M|  \\i^te  was  an  account  between  him  and  Fenton,  in  the  handwriting  of  the 

from  hit  client,  latter,  in  which  he  credited  the  former  with  a  sum  of  money  received  on 

SL*iJSJS22'<S*  account  of  the  estate ;  and  debited  him  with  49/.  9t.  5d,,  the  amount  of  fegacy 

peyiiiff  iTgftc^  duty  on  the  residue  of  the  estate,  as  having  been  paid  at  the  StampOffioe^ 

he^admyTin^  but  which  in  fact  it  never  had  been, 
fact  paid. 

Lord  Denman,  C.  J. — ^It  appears  to  me  that  this  is  not  a  case  in  which  vt 
ought  to  grant  the  rule  applied  for.  It  is  not  an  application  on  the  part  oft 
client  against  his  attorney,  for  misconduct  on  the  part  of  the  attorney,  but  t 
claim  by  a  third  party. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  only  case  in  which  tk 
Court  exercises  this  kind  of  summary  jurisdiction  over  attorneys,  is  vrheie 
they  are  employed  by  the  parties  who  apply  to  the  Court,  in  the  character  of 
attorneys,  and  in  that  character  have  misconducted  themselves. 

Pattbson,  J.,  and  Williams,  J.,  concurred. 

Rule  refused. 


The  Kino  v.  Curwood  and  othens. 

A  proMcutor  ^HIS  was  an  indictment  against  the  defendants,  as  members  of  a  public 
Z^t  fo^iT"  company,  for  a  nuisance,  by  throwing  gaseous  matters  into  the  Thama, 

nuisance,  may  j^^d  sinking  barges,  and  making  erections  in  the  river.    A  rule  calling  on  the 

ifveTwrtteL^  prosecutors  to  shew  cause  why  they  should  not  furnish  to  the  defendants  i 

Ur  o!  the  acts  oarticular  of  the  acts  of  nuisance  intended  to  be  relied  on,  was  obtained. 

01  nuisance  in-    *^ 

tended  to  be  re- 

Ued  on.  u   y  Richards  shewed  cause. — This  is  entirely  a  novel  applicatioa    T^ 

'  only  precedent  for  an  application  of  this  sort,  is  the  case  of  Rex  v.  7^ 
Marquie  of  Downehire,  now  before  the  Court.  In  that  case,  the  Court 
certainly  granted  a  rule  to  specify  the  roads  really  intended  to  be  indicted; 
but  it  was  because  it  was  shewn,  by  affidavit,  that  nearly  one  hundred  roids 
had  been  indicted,  and  that  the  defendant's  attorney,  after  having  mtde  the 
utmost  inquiries,  could  not  understand  which  were  the  roads  intended  b/ 
the  indictment.     There  is  no  such  affidavit  in  the  present  case. 

Curwood,  in  the  support  of  the  rule. — ^The  principle  is  clear,  that  • 
defendant  is  entitled  to  know  against  what  charge  he  is  to  be  called  od  to 
defend  himself    The  defendants  here  do  not  know  this.    The  indictmeDt 
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might  be  the  subject  of  a  motioD  to  quash  it  for  multifariousness.    The    XH^B^mA, 

nuisanoe  is  laid  to  have  been  committed  in  two  counties,  Middietex  and 

Surrey;  and  the  defendants  are  charged  with  poisoning  the  waters  during  a 

period  of  six  months,  and  with  sinking  barges  during  the  same  period,  and 

with  building  tanks,  and  doing  other  acts ;  and  all  these  are  alleged  to  have 

been  committed  in  two  different  counties.     This  application  is  not  new  in 

principle.     In  indictments  for  barratry,  the  defendant  has  a  right  to  this 

information  as  a  matter  of  course.     Jt  is  so  laid  down  in  Hatokins,  and  in 

other  text  writers.     It  might  formerly  have  been  obtained  in  cases  of  embez'i> 

zlement ;  and  the  prosecutor  might  have  been  compelled  to  shew  the  applica^ 

tion  of  the  money  in  each  particular  case.     Without  this  information,  it 

would  be  impossible  for  a  man  to  defend  himself. 

Lord  DsNMAN,  C.  J. — ^We  think  it  reasonable  that  the  defendants  should 
have  this  information.     The  rule  must  be  absolute. 

LiTTLBDAJLB,  J. — ^lu  an  actiou  this  would  be  a  matter  of  course ;  I  do  not 
see  why  it  should  not  be  so  in  a  prosecution. 
Pattbson,  J.,  and  Williams,  J.,  concurred.  Rule  absolute. 


Bone  v.  Dawe  and  others. 

^RESPASS  for  an  assault,  battery,  and  false  imprisonment,  and  for  tear-  1.  In  trcfpMs 

ing  the  plaintiff's  clothes.     P/eat;— 1st,   Not  guilty;   and  2d,   Son  te'r^dwTe' 
assauit  demesne  as  to  all  except  the  mere  assault.    Issue  joined  on  the  plea  impriionineiit, 
of  not  guilty,  and  new  assignment  that  the  defendants,  of  their  own  wrong,  puinttriT' 
detained  the  plaintiff  a  greater  length  of  time,  and  in  a  more  violent  manner,  <^l<^«>*  ^^^^ 
than  was  necessary.    On  this  issue  was  joined.    The  jury  gave  a  verdict  for  a  new  sHign- 
the  pUiintiff  on  the  new  assignment,  with  one  shilling  damages ;  and  the  ^(^j^nwavU*^ 
judge  certi6ed  under  the  stat.  43  Elig,  c  6,  to  deprive  the  plaintiff  of  his  demema.  The 
costs.     Crowder  having  obtained  a  rule  calling  on  the  defendants  to  shew  ienlict  for  tU 
cause  why  the  Master  should  not  tax  the  pkuntiff  his  costs,  notwithstanding  P^^"^.?,.^^^ 
such  certificate,  m*g»>^SM, 

that  the  judge 

ErU  and  N.  C.  Rowe  shewed  cause. — The  plaintiff  is  not  entitled  to  his  to  cert  JinaDder 

costs  uiuier  any  of  the  statutes.     This  being  an  action  for  battery,  is  within  g*^^     •  **' 

the  exception  of  the  43  Eliz.  c.  6.     Then,  by  the  22  and  23  Car,  2,  c.  9,  pUinti?"/ ^ 

there  being  no  certificate  that  the  battery  was  proved,  the  plaintiff  is  not  **^wu^ 

entitled  to  costs. — [Paitetimf  J. — ^Here   there  is  no  traverse  of  the  ton  mch  %  case  the 

astauli  ilTOMjfM.]— There  is  not ;  but  there  is  a  new  assignment  of  excess,  {^^  ^  *^*'* 

both  in  time  and  manner.    Though  there  are  several  cases  wherein  a  pre-  <^<>urt  granted  a 

sumption  is  raised,  that  if  there  is  a  special  plea  the  plaintiff  is  entitled  to  Muter  to  tL_ 

full  coats,  yet  that  doctrine  is  limited.     In  fVi/f!n  v.  Kincard  (a\  tnere  was  ^®  plaintiflr  hS% 
-     -  '^  ^  '  ooeta,  notvith- 


] 

I 

tax  I 


some  doubt  as  to  battery,  but  the  Court  agreed,  however,  that  whether  the  standing  thL 
evidence  amounted  to  proof  of  a  battery  or  not,  it  would  not  prevent  the  •«""*<»*•• 
judge  from  certifying  with  respect  to  the  imprisonment,  under  the  43  Elit,  \ 
and  that  the  plaintiff  was  not  entitled  to  full  costs  for  the  assault  and 
battery,  unless  the  judge  certified  under  the  22  and  23  Car,  2,  and  there  no 

(a)  t  New  Rep.  471. 
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iti)^  BtmA,  tuoh  cortiiicftle  had  been  gianted.— [Pa//tfMii,  J. — HereUi»e  is  a  tpedd  plea, 
which  has  been  ccmsidered  equivalent  to  a  certificate  under  the  Statute  of 
Ckarlet,] — ^In  Stead  ▼.  Gamble  (6),  there  was  a  special  plea,  yet  the  pUintilT 
was  held  not  to  be  entitled  to  his  costs. — [LiitledaU^  J. — In  that  case  tk 
special  plea  was  not  to  the  whole  declaration.  Where  that  is  the  case  (be  rale 
does  not  apply.] — ^This  is  an  analogous  case.  Here  the  special  plea  was  noi  io 
issue.— r[£f/l/eda/9,  J. — You  might  have  admitted  it ;  but  you  have  gone 
beyond  that  by  new  assigning  the  excess.  Is  not  the  finding  of  the  jurr 
expressly  on  the  issue  raised  by  the  new  assignment !  Tearing  the  dothei 
was  part  of  the  same  act,  unless  the  jury  find  that  tearing  the  clothes  was  in 
independent  battery.] — There  is  a  distinction  between  this  case,  and  one 
where  issue  is  joined  on  the  special  plea.  Here  the  justifiable  strildog 
is  admitted,  and  there  is  no  special  plea  as  to  the  excess.  That  makes  i* 
analogous  to  a  plea  of  not  guilty  merely.  In  Smith  v.  Edpe  (e),  this  dis- 
tinction may  be  collected. — [Littiedale,  J. — It  appears  from  the  cases  of 
Meare  v.  Greenaway  (J),  and  Lockwood  v.  Stanruird  (e),  that  if  the  whole 
trespass  be  alleged  as  one  and  the  same  act,  the  plaintiff  is  not  entitled  to 
costs  without  a  certificate.] — The  case  of  Brigge  v.  Bottgin  (/),  oonfinns 
that  of  Wiffin  v.  Kincard;  and  in  Broadbent  \\  Woodhead  (g),  it  wts 
held  that  a  judge  may  certify  to  deprive  a  plaintiff  of  costs  in  trespass  for  an 
assault  and  battery,  though  there  be  pleas  of  justification  on  the  record.  On 
another  ground  the  case  is  within  the  Statute  of  Elizabeth,  The  defendant 
went  down  to  try  the  excess ;  and  if  any  thing  of  the  battery  remains  od  the 
record,  it  is  the  slight  degree  in  the  excess,  and  therefore  it  is  within  that 
Statute.  Supposing  the  first  proposition  is  correct,  that  this  is  within  the 
Stat  of  Eliz,,  then  the  question  is,  whether  it  is  taken  out  by  the  Stat  of 
Csr.  2.  No  case  has  gone  to  the  length  of  deciding  that  where  there  is  a 
justification,  it  ousts  the  judge  of  the  power  to  certify  under  the  Stat,  of  £^ 
The  Stat,  of  Car,  was  passed  in  aid  of  the  Stat,  of  EKz,  Therefore  there  is 
nothing  to  interfere  with  it,  and  stilt  less  to  deprive  the  judge  of  a  power 
given  by  it. 

Crawder,  in  support  of  the  rule,  was  stopped  by  the  Court 

Lord  Denman,  C.  J. — It  appears  clear  that  this  is  a  case  in  which  it  was 
not  within  the  judge's  power  to  certify  under  the  Statute  of  Eheabtlh 
This  is  an  action  for  battery,  and  it  is  within  the  exception  b  the  act,  and 
not  within  the  general  enactment 

LiTTLEDALB,  J. — ^AU  actious  for  battery  are  out  of  the  Statute  of  Efc*- 
beth.  The  only  question  here  is,  whether  the  case  comes  under  the  Statute 
of  Charlee  2.  Now,  by  that  act,  unless  the  judge  certify  that  a  batteiy  i* 
proved,  the  plaintiff  is  not  entitled  to  costs.  Here,  by  the  special  plea,  the 
battery  is  in  the  first  instance  admitted,  but  excess  is  replied.  StiU  the 
battery  is  admitted ;  and  the  cases  shew,  that  where  a  battery  is  admitted, 
the  case  is  taken  out  of  the  Statute  of  Charlee.  I  think,  therefure^  that  the 
plaintifi*  is  entitled  to  his  full  costs. 

(6)  7  East,  895.  («)  «  Term  Rep.  48«. 

(c)  6  Term  Rep.  562.  (/)  8  Bingr.  S88. 

(d)  1  H.  Black,  S91.  (y)    »  Tidd'i  Prac.  SSS. 
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Patteson,  J. — ^I  think  the  cases  might  all  be  reconciled.  In  Wt^  v. 
Kineard,  it  appears  that  there  was  no  special  plea ;  there  were  two  caused 
of  action  there,  and  the  judge  did  certify  on  the  Statute  of  Elizabeth.  That 
case  is  clearly  distinguishable  from  this.  Here  there  is  a  justification  of  the 
assault  and  battery ;  and  though  there  is  a  replication  of  excess,  the  batteiy 
is  admitted.  If  so,  the  admission  is  equivalent  to  a  certificate  under  the 
Statute  of  Charles;  and  the  case  not  being  within  the  Statute  tiS Eliwahethf 
the  plamtiff  is  entitled  to  his  full  costs,  notwithstanding  the  certificate 
against  costs. 

WuxiiOfSf  J. — ^This  case  is  not  within  the  Statute  of  Elizabeth,  as  it  is 
clearly  for  a  battery.  The  only  doubt  is,  whether  the  Statute  of  Charlei 
might  not  be  wanted  to  help  the  plaintiff  to  his  costs.  I  think  that  the  want 
is  supplied  by  the  admission  of  the  battery  on  the  record. 

Rule  absolute. 

The  King  v.  Hughes. 

nVLES  had  obtained  a  rule  to  shew  cause  why  a  mandamus  should  not  At  Marions  the 
issue  to  the  justices  of  Suffolk,  commanding  them  to  cancel  certain  i^ifTyexdict, 
alterations  in  the  minutes  of  a  verdict  at  the  sessions  in  the  book  of  the  clerk  J^^^^  ^^^ 
of  the  peace,  and  to  enter  a  verdict  according  to  the  fact.    By  the  affidavits,  of  not  guilty, 
in  support  of  the  application,  it  appeared  that,  at  the  last  Sessions  at  Bury  JJ^'jn*^*'*" 
St,  Edmunds,  the  defendant  was  indicted  for  maliciously  poisoning  horses,  book  of  the 
The  defendant  was  horse-keeper  to  the  prosecutor,  and  gave  some  of  the  L^^.**  After- 
horses  a  weed  to  better  their  condition,  whereby  several  died.    The  jury  gave  ^ardsthechair- 
their  verdict  in  these  words,  **  Guilty  by  mischance."    The  verdict  was  then  jury  they  must 
entered  in  the  book  of  the  clerk  of  the  peace  in  those  words.    It  being  sub-  IJ"|^y*!i*L. 
mitted  that  this  amounted  to  an  acquittal,  the  chairman  then  told  the  jury  and  they  gave » 
they  must  reconsider  their  verdict,  and  find  the  defendant  either  guilty  or  not  le^^i^^but^ 
guilty :  they  then  found  him  guilty,  but  recommended  him  to  mercy.    The  recommended 
chairman  asked  on  what  ground  they  recommended  him  to  mercy,  when  they  to  men^  on' 

stated  that  it  was  because  they  believed  he  did  not  do  it  with  a  mahcious  »cco«n>  o^  Ws 
__,,  r»ii*  •iii««       *»®*  doing  the 

intention,  but  to  benefit  the  horses.    The  former  entry  m  the  book  of  the  actvithamali- 

clerk  of  the  peace  was  then  altered,  and  a  verdict  of  guilty  was  entered  ^a  the  wdict 

generally.  .  vm  then  alter- 

ed in  the  book 
of  the  clerk  of 
B,  Andrews  and  /.  S,  Taylor,  who  were  to  have  shewn  cause,  were  the  peace.  The 
J  ^     .!_    ^       .        i_         II  J  Court  refused 

Stopped  by  the  Court,  who  called  on  to  interfere  by 

mandamua  to 
cancel  the 

Bylee  to  support  the  rule. — If  the  record  were  brought  hereby  writ  of  error,  alterations, 
the  Court  would  have  no  power  to  amend  the  verdict;  but  they  have  power  to- 
amend  errors  in  practice  in  inferior  courts.  This  is  done  when  they  direct 
continuances  to  be  entered  at  sessions.  Suppose  the  jury  had  found  their 
verdict,  "  Not  guilty,"  and  the  chairman  had  said,  you  must  find  the  de- 
fendant guilty,  this  Court  would  undoubtedly  have  interfered.  Though  the 
error  in  this  case  does  not  appear,  still  the  Court  will  interfere.  In  the  case  of 
Rex  V.  CarlUe{a),  an  amendment  was  made  in  a  record  of  a  judgment  of  the 
Court  of  Oyer  and  Terminer  at  the  Old  Bailey,  by  a  rule  of  this  Court    {n 

(a)  S  BarD.&  AdoL971. 
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JS^  AnMfc.  the  recent  cage  of  lUx  ▼.  The  Juttiees  of  YarkMre  (6),  the  doctnos 
.of  the  eontrolllDg  power  of  this  Court,  over  courts  of  inferior  criminal  juradio- 
tion,  is  admitted.— [Pa//e#on,  J. — The  argument  is  this,  that  this  Court  wili 
compel  an  inferior  Court  to  take  steps  to  do  every  thing  to  enable  the  Com! 
to  hear  a  case.] — Suppose  a  judge  of  an  inferior  Court  was  to  refuse  to  tike 
a  verdict  of  "  Not  guilty,"  this  Court  must  have  power  to  pieveDt  so  gnjss 
an  injustice.  In  the  case  of  Rex  v.  The  Jueiicee  of  WilUhir€  (c),  Lofd 
EUenbaraugh  said,  "  We  have  a  kind  of  visitatorial  jurisdiction  over  justices 
in  the  exercise  of  their  discretbnary  power." — [Wi'liiame^  J. — ^How  does  thii 
case  difler  from  any  case  of  misdirection  of  a  judge  in  any  crinunal  case!] 
— ^Tbere  the  misdirection  of  the  judge  is  previous  to  the  finding  of  the  juiy, 
and  making  up  the  record ;  here  it  was  afler  the  finding,  and  after  it  vis 
recorded.  This  was  a  mere  ministerial  act,  and  the  chairman  had  no  right  to 
make  the  alteratk>n.  It  diflers,  therefore,  because  it  was  afler  verdict.  The 
verdict  of  "  Guilty  by  mischance"  was  a  good  special  verdict ;  PritUUivA 
Napper'e  case(</),  Foeter  v.  Jackean^e).  The  conclusion  of  the  verdict, 
*'  by  mischance,"  is  inconsistent  with  the  previous  part,  "  guilty  ;"  therefore 
it  must  be  rejected. — [  Wiliiams,  J. — Will  not  the  effect  of  granting  this  rule  be 
to  lead  to  similar  rules  in  every  case  of  misdirection?] — ^In  Rex  v.  CarlUtfJ), 
Lord  Tenierden^  in  speaking  of  the  way  in  which  a  verdict  is  recorded,  sajs, 
"  It  is  impossible  that  a  verdict  should  be  recorded  at  the  time  it  is  given,  the 
record  of  it  being  necessarily  an  act  subsequent  to  the  delivery  of  a  verdict 
by  a  jury,  because  there  is  no  time  fixed  by  law  for  the  recording  of  a 
verdict."  Here  the  verdict  was  entered  in  the  clerk^s  book  before  the  chai^ 
man  directed  the  jury  to  reconsider  their  verdict  There  are  cases  where  the 
Court  refused  to  make  amendments  on  a  writ  of  error,  and  the  srgument 
opposed  to  the  applications  always  was,  that  the  remedy  is  by  mandamus; 
Mellieh  v.  Richardson  {ff),  and  Salter  v.  Siade(h),  are  of  this  descriptioo. 
In  Comyn'e  Digeet,  tit.  '<  Mandamus,"  A.,  it  is  said,  "  The  Court  o{  Kwgt 
Bench  has  power  to  amend  all  extra-judicial  errors  which  tend  to  Uie  hreadi 
of  the  peace,  oppression  of  the  subject,  or  other  misgovemance.'*  Here  it 
was  an  extra-judicial  error,  and  the  chairman  had  no  power  to  have  the 
verdict  entered  as  he  did. — [Littledale,  J. — Comyn^e  Digeet  cites  hoi^t 
case  (t) ;  it  therefere  has  not  much  to  do  with  the  criminal  jurisdictioo.]— 
Comgn  adopts  the  judgment  of  the  Court,  and  applies  it  to  a  mandamus. 
There  are  various  cases  where  a  special  verdict  has  been  held  good.  Z>0K»*< 
case  (J).  Afler  the  verdict  was  given,  the  duty  of  the  chairman  was  over.— 
[PMeeanj  J. — ^There  is  the  recent  case  of  Rex  v.  Bowman  (k),  where  a  mao- 
damus  was  granted  to  make  up  a  record  of  the  Court  of  Oyer  and  Tirmimf 
at  the  Old  Bailey,'] — That  case  is  so  far  in  &vour  of  the  applkation.  If  this 
mandamus  is  not  granted,  it  will  be  in  the  power  of  any  Court  of  Sessions  to 
do  away  with  trial  by  jury. 

LiTTLBDALB,  J.  (/)- — ^Thc  Court  has  no  power  to  do  what  is  required  bf 

(6)  5  Ban.  &  Add.  667.  (i)  11  Rep.  98. 

(c)  10  Eait,  404.  (»  9  Rep.  14. 

id)  11  Rep.  10.  {k)  6  Car.  &  Payne,  $87. 

(«)  Hobart,  .58.  (/)  Lord  Denman,  C.  J.,  vat abtrat  fnff 

(/)  8  Bam.  &  Adol.  868.  Court  doriog  the  greater  part  of  the  aisv- 

(o)  1  Bara.  ft  Creu.  819.  ment,  and  gave  no  opt&ioD. 

Qi)  1  Adol.  ft  Eltii,  608. 
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this  rale.    I  admit  that  the  Court  has  in  general  a  superintendanoe  oyer    KSi^t  SeM. 
inferior  Courts,  but  it  must  be  exercised  according  to  law.    It  is  said  we    '  f^J^^ 
can  interfere  with  the  practice  at  Sessions,  but  that  is  only  where  the  Ses-  v. 

sions  refuse  to  hear  a  case.  In  the  case  referred  to  by  my  brother  Paitetim,  ^^^^ 
of  Rix  T,  Bowman^  the  mandamus  was  granted  to  make  up  the  record. 
This  is  a  rule  to  do  a  particular  thing ;  that  is,  to  cancel  the  minute  of  the 
clerk  of  the  peace.  If  that  should  be  done,  another  application  must  then  be 
made  to  the  Court.  Whether  the  clerk  of  the  peace  has  done  right  or 
wrong,  it  is  within  the  jurisdiction  of  the  Court  itself  If  this  rule  were 
granted,  it  would  be  exceeding  any  thing  ever  done  before.  No  case  has 
been  cited  to  authorize  the  Court  to  interfere ;  therefore  this  rule  must  be 
discharged.  Application  must  be  made  to  the  Secretary  of  State,  if  the  verdict 
is  not  entered  according  to  the  fact 

Pattbson,  J. — ^I  am  of  the  same  opinion.  If  any  authority  had  been  shewn, 
I  shoold  havA  been  desirous  to  ascertain  whether  any  injustice  had  been 
done ;  but  I  cannot  find  any  authority,  or  any  case  at  all  analogous.  This 
Goort  cannot  extend  its  powers.  The  cases  put  where  this  Court  have 
ordered  continuances  to  be  entered  at  Sessions,  are  not  similar.  In  those 
cases  the  Court  interferes  to  supply  a  defect,  when  it  exists.  The  order,  in 
fiurt,  is  to  hear  the  case:  to  do  so,  it  is  necessary  that  continuances  should  be 
entered ;  for  otherwise  there  would  be  a  failure  of  justice,  the  next  Court  not 
being  the  same  Court.  So  here,  if  it  had  been  necessary  for  any  person  to 
have  the  record  made  up,  and  the  officer  had  refused,  the  Court  might  inter- 
fere, as  they  did  in  the  case  of  Rex  v.  Bowman.  It  would  be  wrong  for  the 
Court  to  extend  its  jurisdiction.  If  the  jury,  in  fact,  gave  a  verdict  of  not 
gnilty,  applicatk>n  must  be  made  to  the  Secretary  of  State. 

Williams,  J. — ^I  am  of  the  same  opinion.  I  cannot  find  any  authority  to 
interfere  as  the  Court  is  here  required.  All  the  cases  referred  to  are  distin- 
guishable. A  mandamus  has  frequently  been  awarded  where  an  inferior 
Court  has  refused  to  hear  a  case  at  all ;  but  where  a  mere  mistake  has  been 
made,  a  mandamus  has  never  been  granted.  In  cases  respecting  rates,  this 
Court  will  not  grant  a  mandamus  to  make  an  equat  rate,  but  only  a  manda- 
mus to  set  the  parties  m  motbn,  leaving  it  to  them  to  make  the  rate  in  an 
equal  manner.  This  is  not  a  case  where  the  inferior  Court  has  refused  to  act 
altogether.  If,  in  fact,  the  finding  of  the  jury  is  not  correctly  entered,  an 
spplicatk)n  may  be  made,  independently  of  this  application. 

Rule  discharged. 

AN<»fYMOUS. 

^HE  Attoraey^General  applied  for  a  rule  for  a  criminal  informatbn  against  It  it  not  the  im- 

the  overseer  of  a  parish  for  neglect  of  duty.    It  appeared  that  the  small-  ff^an'^efwer 

pox  having  broken  out  in  the  parish,  it  had  been  agreed  in  the  vestry,  before  to  endeavour  to 

the  disorder  had  spread,  that,  with  a  view  to  stop  its  progress,  all  the  poor  j^Ji^of  tmail- 

should  be  vaccinated ;  and  the  overseer  concurred  in  that  resolution.    To  R?*  *"*'"&* 

the  poor,  oy 
Aumiahing  the  means  of  vaccination;  the  Court  therefore  refused  an  application  for  a  criminal 
infonnation  against  an  overseer  as  for  a  hreach  of  dutj,  in  a  cate  where  he  had  in  the  first 
instance  agreed  to  the  vaccination,  hut  afterwards  rsfused  to  furnish  the  means  oT  doing  it. 
VOL.   I.  Z 
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Kit^s  Bttkk  ctny  it  into  ettbcU  a  medical  nan  waa  engaged,  with  the  ooocurrence  d  the 
AnoMYHOps.  overseer,  to  vaccinate  the  poor.  He  came  to  the  parish  for  that  purpoie,  but 
the  overseer  refused  to  allow  him  anjr  remuneration  for  doing  sa  The  ood- 
seqiienoe  was,  that  the  po(v  were  not  yaccinated,  and  that  the  iofection 
spread,  and  nearly  all  the  poor  in  the  parish  had  the  disorder:  one  persoQ 
died  of  it,  and  several  others  suflered  very  severely.  It  is  the  duty  of  the 
overseer  to  relieve  the  poor ;  and  if  he  does  not  furnish  them  with  relie(  be 
is  liable  to  be  called  on  for  his  neglect.  There  can  be  no  doubt  that  it  vu 
his  duty  to  provide  against  the  malady,  which,  if  taken  in  its  natural  fonn, 
and  allowed  to  spread,  may  be  attended  with  the  most  dieadful  coose 
quenoes ;  but  which,  if  not  allowed  to  spread,  msy  be  guarded  against  by 
inoculation  or  vaccination.  If  he  had  allowed  a  reasonable  sum  for  the  tmo- 
nation  of  the  poor,  these  consequences  would  not  have  happened.  It  was  a 
gross  breach  of  his  duty. 

Lord  DBMHAii,  C.  J. — ^These  circumstances  are  extremely  unfivtonate.  It 
appears  that  the  overseer  used  a  very  unsound  discretion.  If  he  had  abided 
by  the  opinbn  he  at  first  formed,  and  by  the  agreement  he  made,  these  con- 
sequences might  have  been  prevented.  But,  before  we  can  grant  a  crininl 
information  against  a  public  officer,  we  must  see  that  the  duty  be  is  chai]gcd 
with  is  by  law  cast  upon  him.  It  is  true,  that  by  law  he  must  provide  necet- 
saries  and  relief  for  the  poor;  but  is  he  bound  to  takeprecautbnary  measures 
of  this  kind?  If  the  legal  duty  of  the  overseer  had  been  dear,  the  conse- 
quences which  have  followed  the  omission  of  its  performances  would  have 
made  out  a  case  of  gross  neglect,  which  might  have  called  for  the  exercise  d 
the  power  of  this  Court ;  but  the  first  step  in  the  case  is  not  made  out  to 
my  satisfaction.  I  am*  therefore>  of  qpinion  that  the  application  canuotb^ 
granted. 

LrTTLBDALB,  J.— The  duty  which  it  is  here  said  the  overseer  ought  to  have 
performed  does  not  appear  to  me  necessarily  to  arise  out  of  his  office :  it  is  a 
statutory  office,  and  there  is  no  Act  of  Parliament  casting  on  him  a  duty  of 
this  kind.  If  this  arose  out  of  his  general  duty  as  overseer,  we  mighi  iatef- 
fere ;  but  I  do  not  see  that  it  does. 

Pattbson,  J.,  and  Williams,  J.,  concurred. 

RulerefiiBed. 


Lers  V.  Kendall,  Rbvbtt,  and  two  others. 

In  tnmss,  rp RESPASS  for  assault  and  battery.— i¥M«  were  pleaded  by  all  the  de- 

pteil^l^**  fendante  by  the  same  attorney.    They  were  as  follow  :— By  Kendall. 

nte pleas  by  igt,  Not  guilty ;  and  2dly,  A  justification;  that  he  was  an  inn-keeper;  tha* 

neyronVthe''  the  phuntiff  was  in  his  house  making  a  noise  and  disturbance,  and  refused  to 

SdTuitific*-  ^  ^"^  although  requested  so  to  do,  wherefore  he  turned  him  out   Bj 

Sin.Vpon  bSth  lUveU,  1st,  Not  guilty;  and  3dly,  A  justification  of  interference  to  keep 

of  whicnhevu 

found  guilty ;  anctber.  Bimilar  p1«s,  but  wm  only  Iband  gttitt|r  on  the  gsoaral  iaaue:  and  the 
two  others  the  general  iieue  oniyi  upon  which  they  were  acquitted : — MM,  that  the  costa  pay- 
able to  the  three  lait  might  be  set  oil  against  the  cofto  which  the  plaintiff  was  entitled  to  recover 
from  the  first. 
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the  peaoa  Bj  the  other  defendants,  Not  guilty,  only.  The  plaintiff  jobed 
issue  on  the  several  pleas  of  not  guilty,  and  now  assigned  extra  force  and 
violence.  At  the  trial  a  verdict  was  found  against  KendaH^  with  40s, 
damages ;  against  Revett,  on  the  general  issue,  but  for  him  on  his  plea  of 
justification ;  and  for  both  the  other  defendants. 

Cretwett  applied  for  a  rule,  calling  upon  the  plaintiff  to  shew  caUtfe  why 
the  Master  should  not  set  off  the  costs  payable  to  Rweii  and  the  two  other 
defendants,  against  the  costs  which  the  plaintiff  was  entitled  to  recover  from 
KendalL  George  v.  EUion  (a)  is  an  authority  directly  in  point  It  was 
there  held,  that  where  in  trespass  a  verdict  is  found  against  one  defendant, 
but  in  favour  of  another,  the  costs  may  be  set  off,  notwithstanding  the  eflect 
of  it  would  be  to  deprive  the  attorney  of  his  lien,  as  the  rule  of  Hilary  Term, 
2  Wm.  4,  does  not  apply  to  such  a  case. 

Alexander  shewed  cause  in  the  first  instance.— The  practice  before  the 
new  rule,  as  regards  the  attorney's  lien,  has  differed  mueh  in  this  court  and 
in  the  Court  of  Common  Pleae.  In  this  court  the  attorney's  lien  has  been  in 
all  cases  recognized,  RandU  v.  FkiUer  (6) ;  Middleion  v.  Hill  (c).  In  the 
Common  Pleas,  on  the  contrary,  the  attorney's  lien  has  not  been  recognized 
in  preference  to  the  right  of  set-off.  Holroyd  v.  Breare  (d)  is  very  mudi 
like  the  present  case.  That  was  trespass  against  two  defendants  who 
pleaded  jointly,  not  guilty,  and  also  separate  justifications ;  and  one  obtained 
a  general  verdict,  and  the  other  a  verdict  on  his  justification  only ;  and  it  was 
held  that  the  costs  due  from  the  plaintiff  to  the  former  could  not  be  set  off 
against  the  costs  due  from  the  latter  to  the  plaintiff.  The  case  of  Geor^^  v. 
EieUm,  relied  on  by  the  other  side,  was  decided  expressly  on  the  authority 
of  School  V.  Noble  (e),  which  was  determined  on  the  practice  6f  the  Court  of 
Common  Pleas.  It  is  therefore  inapplicable  as  an  authority  in  this  conrt| 
where  the  practice  has  always  been  diflbrent. 

Creewell  was  heard  in  support  of  the  rule. 

Cur.  adv.  vulL 

Lord  Dbeoian,  C.  J.,  next  day  (June  16)  said — ^There  was  a  case  before 
the  Court  yesterday,  which  was  an  action  against  four  persons.  Two  of  the 
defendants,  who  pleaded  the  general  issue  only,  were  acquitted;  one  was 
found  guilty  on  the  general  issue,  but  was  acquitted  on  a  spedal  plea;  and 
the  other,  who  pleaded  both  the  general  issue  and  a  special  plea,  was  found 
gttilty  on  both.  A  set-off  was  sought  to  be  established..  There  was  a  case 
quoted,  the  case  of  George  v.  Eleton,  as  in  point  on  this  subject.  We  are  of 
opinion  that  that  case  is  an  authority  which  we  cannot  get  over.  If  that  case 
is  rightly  decided,  it  ought  to  be  abided  by.  We  are  disposed  to  think  it 
%  and  therefivre  tha  rule  must  be  granted  to  the  whole  extent  claimed. 

Rule  absolute. 

(a)  I  Hodges.  6S.  (d)  4  Bam.  ft  Aid.  48. 

(6)  6  Tena  Rep.  456.  («)  1  H.  Black.  84. 

^  lBfai|leftMw.S4a 
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W»  53**-  The  Kino  «.  The  Jastices  of  Nottingham. 


1.  A  inuidMiiiif    £L    RULE  WB8  obUuoed  ibr  a  mohdamuM  to  inspect  and  examine,  uid  to 
inspeet  £•  ac-  n>>^c  copies  o(  and  take  extracts  from,  the  orders  and  accounU  of  the 


««BtoreUti|2  expenditure  of  the  rate  for  the  town  and  county  of  NoUingham.   T^ 

cnaa  mlica^ '  applicant  was  a  rate-payer  of  the  town ;  and  he  claimed  to  see  the  aocouDts 

tbToMrt  of  ^  "'^  extracts,  b  older  that  he  might  be  enabled  to  see  the  proprietj  of 

Quarter  Sm-  the  payments  made  out  of  the  rates. 

ttou  for  die 

IBRMCtioil, 

^^^  ^^  .  The  Attorney-General  and  Amo9  shewed  cause. — ^There  is  no  pretence  Ibr 

Mtaal  difciw  this  application.  The  demand  was  made  while  the  magistrates  were  k 
^^^1^^^  ^  debberation  in  open  court,  upon  the  allowance  of  the  bills  of  the  expenditure 
S.TlM4ft5  oftherate,pursuantto  the  provisions  of  the  4  and  5  ^m.  4,  c.  48  (a).  Tbtt 
Wm.  <  &  48,  act  certainly  requires  the  business  relating  to  the  allowance  of  county  nte» 
STdiIm  wh««  to  be  done  in  open  court,  but  that  business  is  to  be  transacted  by  the  justices, 
StoSi^'X'*'  and  by  nobody  else, 
acoomits  wii  to 

bSttSkS?^  ^-  ^-  ^^^*  '"*  support  of  the  rule.— This  application  is  fully  warranted 
power  teUting  by  the  Statute;  but  independently  of  the  Statute,  there  is  a  case  pointiiu* 
the  jitttioet.  ^^^  ^  course  now  pursued  as  the  proper  one.  In  Rex  v.  Tke  Jutliea  of 
LHce9ier{b),  a  mandamus  like  that  now  applied  for  was  granted ;  and  it  wa« 
declared  that  before  the  mandamus  could  be  obtained  there  must  be  an  appli- 
cation f<Nr  an  inspection  made  to  the  justices  assembled  at  the  quarter  sessioQi^ 
Every  rate-payer  has  a  right  to  see  the  bills  of  account  in  order  to  koov 
whether  the  sums  allowed  ought  to  be  paid. 

Lord  Dbnman,  C.  J.— It  spears  to  roe  that  this  rule  roust  be  dischar^ 
It  does  not  appear  that  the  applicant  roight  not  have  had  the  inspection,  if  hf 
had  applied  ailer  the  sessions  had  settled  the  allowance  of  the  accouI)t^ 
But  the  application  here  was  roade  during  the  actual  discussion,  when  the 
magistrates  could  not  allow,  and  ought  not  to  allow,  the  inspection.  T^ 
case  cited  is,  therefore,  inapplicable  to  the  present.  i 

LrrTLBDALB,  J.  concurred. 

Pattbson,  J.— The  effect  of  this  motion  would  be  to  make  all  the  nt^ 
payers,  instead  of  the  justices,  auditors,  and  to  take  away  all  the  power  of 
the  justices. 

Williams,  J. — ^This  motion  goes  to  strip  the  justices  of  all  their  anthoritf. 

(a)  By  thai  act,  '*  all  ImiiBMi  appcr-  licly,  aad  in  open  oonrt,-  at  inch  r"^|? 

tainiag  to  the  atieunient,  application,  or  quarter  lessiooi.  or  adjoommMt  th^eoC 

maDagemeot  of  the  coanty  itocx  or  rate,  or  and  not  otherwise;  and  no  order  of  i^ 

of  any  food  or  funds  used  or  applied  in  aid  JQsticei  relating  lo  the  inatt«t  ^^"^ 

thereof,  or  eontrihatory  thereto,  or  to  any  shall  be  bmdbg  or  eflectnal,  nokst  the  ■■ 

matter  or  things  whereby,  or  in  respect  order  shall  hsTe  been  made,  aad  the  bofi- 

whereof .  the  said  oonaty  stock  or  rate  is  or  aess  relating  thereto  shall  have  ben  doK 

may  be  chargeable  by  law,  which  by  any  and  transacted  pnblicty  and  in  opco  cotrt 

Statute  the  justices  are  authoriied  and  di*  as  aforesaid.** 

lected  to  do  and  transact  at  the  general  or  (6)  4  Bam.  St  Cress.  681 ;  7  Tkin  • 

quarter  sessions,  or  at  any  adjournment  RyL870. 
thereof,  shall  be  done  and  tnnsacied  pub- 
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The  reeent  Statute  has  simply  effected  a  change  in  the  place  where  the 

busioesa  of  allowing  the  aocounts  is  to  be  transacted ;  instead  of  being  done 

ID  a  private  room,  it  is  to  be  done  in  the  public  Court  of  Quarter  Sensions, 

that  the  rate^yers  may  have  the  opportunity  of  knowing  what  is  done.    Nottuiohaic! 

T&is  applicatbn  is  going  a  great  deal  too  far. 

Rule  discharged  with,  coats. 


The  Juvtiees  of 


In  re  John  Pilgrim. 


iniiwii 
itedfora 


ff^^^  applied  for  a  writ  of  habetu  eorpua  ad  tfHfieandum,  to  issue  to  A  rate 
the  keeper  of  the  castle  of  Norwich,  commanding  him  to  bring  up  the  £2^ 
body  of  John  PUgrim,  who  was  in  custody  under  a  commitment  of  two  ^^^^"^J**"" 
magistrates,  for  re-examinatk>n  on  a  criminal  charge,  and  who  was  required  pritoiMr  ia  ea*> 
to  appear  and  give  evidence  before  an  election  committee  of  the  House  of  ^^g^^^i 
Commons.    The  affidavits  stated,  that  there  had  been  an  electk>n  of  two  ofamagi*-  „ 
persons  to  serve  in  Parliament  for  the  borough  of  Ip$wiehj  that  the  ^dence^on 
members  had  been  returned  to  serve  for  the  said  borough;  that  such  return  »>  •l^edoa 

,    ,  ,  .  .        ,         .  ,    ,  .         ,     ,  ,  ,  1  committee  of 

had  been  petitioned  against ;  and  that  a  committee  had  been  chosen,  and.  was  the  Howe  of 

sitting  to  try  the  merits  of  the  election  and  return.  That  committee  decided  ^'cl^'lntii^ 
that  John  Pilgrim  had  absconded,  to  avoid  service  of  the  l^peaker's  warrant  mateddoubuas 
for  his  attendance ;  but  since  that  resolution,  PUgrim,  who  had  at  first  been  mAiDg^^M- 
out  of  the  way,  returned,  and  was  served  with  the  Speaker^s  warrant  at  lute. 
Norwich,  He  was  charged  on  his  return  with  embezzlement,,  and  just  as  he 
was  served  with  the  Speaker^s  warrant,  he  was  taken  before  two  magistrates, 
by  whom  he  was  examined  and  remanded  till  the  next  day.  Application  had 
been  made  to  the  chairman  of  the  electi«m  committee  for  his  warrant  to  bring 
up  Pilgrim,  but  lest  there  should  be  any  doubt  in  the  mind  of  the  jailer  on 
the  subject,  the  present  application  was  made  to  this  Court.  This  is  not  a 
case  of  entirely  the  first  impresskm,  for  it  has  been  once  before  granted  in 
this  court.  In  the  case  of  Sir  Edward  Price,  a  prisoner  (a),  it  appeared 
that  the  prisoner  was  confined  in  lichcgter  jail,  by  virtue  of  a  commitment 
by  thi9  Court,  ibr  nonpayment  of  a  fine  imposed  upon  him  as  a  part  of  the 
judgment  of  the  Court,  upon  an  indictment  for  an  assault.  A  petition  was 
presented  to  the  House  of  Commons,  complaining  of  an  undue  election  and 
return  for  the  borough  of  IlcheHcr,  against  the  sitting  member;  and  a 
committee  of  the  House  was  to  be  balloted  for  the  trial  of  that  petition. 
In  support  of  that  petition,  the  prisoner  was  stated  to  be  a  material 
witness.  The  l^peaker,  on  application,  had  issued  his  warrant  to  bring 
up  the  witness  by  the  day  appointed;  but  to  obviate  any  difficulty  the 
jailer  might  make  to  suffer  the  prisoner  to  go  out  of  confinement  with* 
out  the  authority  of  this  Court,  a  writ  of  habeas  corpus  ad  tesiijicandum 
was  applied  for,  to  issue  to  the  jailer  of  lichceter  jail,  to  bring  up  the 
witness  belbre  the  oomroittee.  The  motkui  was  made  on  an  affidavit  of  these 
circumstances,  and  of  the  materiality  of  the  witness.  The  Court  at  first  enter- 
tained doubts  of  the  propriety  of  such  an  application,  of  which  they  did  not 
recollect  any  precedent ;  but  after  some  hesitation,  they  gave  a  rule  to  shew 
caiise,  and  desired  that  it  might  be  served  on  the  Attorney-General,  and  the 
jailer,  and  also  on  all  persons  at  whose  suit  the  witness  might  be  detained  in 

(a)  4Eait.587. 
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XugBBmJk,  autody,  on  dvil  process,  st  the  tune.  That  rale  was  i 
iiir«]ni!ouif.  ^"^^^'^  heiag  shewn— on  an  affidavit  of  the  semoe  of  it  on  the  llnde^ 
sheriff,  the  solicttor  of  the  Treasury,  the  prisoner  himsdf,  and  one  other 
person,  the  only  one  at  whose  suit  the  prisoner  was  then  in  cuttodjr;  tic 
if)plicant  undertaking  to  be  at  the  expense  of  bringing  the  witness  up^  and 
retaining  him  into  custody.  In  that  case,  as  there  was  a  doubt  as  to  the 
legality  of  the  application,  the  rule  was  in  the  first  instance  made  a  rale 
nm.  In  the  present  case,  the  rule  should  be  made  absolute  at  once;  kt 
otherwise  the  greatest  inconvenience  will  arise  to  the  parties,  for  Uie  committee 
must  not  adjourn  for  more  than  twenty-four  hours  at  a  time^  and  wouk)  be 
obliged  to  meet,  at  great  expense  to  all  the  parties  concerned,  day  by  daj, 
between  this  time  and  the  period  of  shewing  cause  against  the  ruk.  The 
reason  for  making  the  rale  a  rale  nM,  in  the  former  case,  does  not  now 
exist;  it  should  therefore  be  absolute  in  the  first  instance.— [Polfo^m,  J.— 
In  the  case  you  have  cited,  the  person  brought  up  under  the  writ  of  kabe«» 
eof^Mf,  was  a  prisoner  under  process  issuing  out  of  this  court] — ^He  certainly 
was  so,  but  there  can  be  no  doubt  that  the  Court  has  full  audioritx  oier 
every  sheriff  and  jailer  in  Uie  kingdom. — [LiHUdaU^J. — There  is  no  dimbt  of 
that;  but  here,  the  prisoner  is  in  custody  of  the  jailer  upon  a  cnminal 
charge,  and  the  question  is,  how  far  we  have  the  power  to  authodie  bis 
removal  firom  such  a  custody,  for  the  purpose  now  stated.  By  the  43  Gto.l^ 
0. 140,  and  44  Geo,  3,  a  102,  the  Court  may  order  a  Ao^sai  eorpu9  ad  tnt^ 
0€mdum,  in  the  cases  therein  specified ;  but  this  case  does  not  come  withis 
either  of  them.  I  think  we  cannot  do  what  is  now  preyed,  without  the 
consent  of  the  Attorney-General] — [PiUt$$0H,  J. — ^The  Court,  it  has  been 
decided,  cannot  bring  up  a  prisoner  confined  in  a  house  of  correction,  (or  ik 
purpose  of  charging  him  in  a  civil  suit]-— The  materiality  of  the  testimoo/ 
of  Uiis  witness  is  sworn  to. 

LiTTLBDALB,  J.  (6)— It  does  uot  appear  to  me  that  this  rule  ought  to  be 
absolute  in  the  first  instance.  We  ought  not  to  deviate  from  what  has  been 
done  in  the  case  cited.  The  Attorney-General  should  have  the  opportuoitj 
of  seeing  that  the  prisoner  is  not  taken  out  of  the  proper  custody.  We 
have  not  the  power  to  do  any  thing  else  than  to  order  him  to  be  brooght  up 
in  the  way  stated  in  that  case.  You  may,  therefore,  take  your  rule  in  the 
same  way  as  in  that  case.  It  must  be  a  rale  to  shew  cause :  it  must  be 
served  on  the  Attorney-General,  and  on  the  juler,  and  on  all  persons  who  0 
the  mean  time  may  have  sued  out  civil  process  against  the  prisoner:  for  in 
the  mean  time  civil  suits  may  have  been  commenced  against  him.  I  am  n^ 
quite  clear,  in  the  end,  that  we  can  do  what  you  ask.  The  rale^  too,  mn^ 
be  served  on  the  committing  magistrates,  and  on  the  constable  who  af^i^ 
bended  him. 

PATTBSOiir,  J. — ^I  have  some  doubts  as  to  the  power  of  the  Ooari,  in  this 
case,  to  do  what  is  asked ;  but  that  question  may  be  discussed  afterwards. 

Williams,  J.  concurred.  Rule  granted  aooordinglj  (*)• 

(6)  Lord  Denman,  C  J.,  had  left  the  examtaed  before  the  CommiOee,  ^^^ 

eourt.  •atliority,Uw«avBderilood»ofths%'*"^ 

(c)  The  rule  was  act  ma-ie  absolute,  the  warrant, 
priiooer  being  •Aerwards  brought  up  and 
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Bastard  v.  Gutch.  AfV^g^iBjeA. 

^HIS  was  a  rule  to  shew  cause  why  a  writ  of  eapia9  ad  iaihfaeiendum,  l.  A  writ  di- 

issued  against  the  defendant,  should  not  be  set  aside ;  and  why  he  ^^^^q^ 

should  not  be  discharged  out  of  custody.    There  were  two  objections : —  ^  •*»«▼  «P<» 

first,  that  the  writ  of  ca,  sa,  was  directed  to  the  coroner,  and  not  to  the  sheri^  the  reason  why 

without  any  recital  that  the  sheriff  was  interested,  or  other  reason  apparent  >t  i»io  directed. 

on  the  writ  itself,  for  directing  it  to  the  coroner;  and,  secondly,  that  the  tion onhe^vii^ 

defendant  had  never  been,  in  point  of  law,  charged  in  execution  by  the  ca.  »a,  V^^  *°'  ***'***ii. 

The  following  were  the  facts  of  the  case : — ^The  defendant  was  arrested  on  coroner,  instead 

KcapiaM^  directed  to  the  sheriff  of  DevoMhire,  and  escaped.    The  plaintiff  in  n^nofbe^' 

the  action  proceeded  against  the  sheriff;  and  he  paid  the  debt  and  costs,  made  upon  the 

The  sheriff  sued  the  defendant  in  the  present  action :  a  cognovit  was  taken,  {^  tff trrfTbe- 

upon  which  judgment  was  signed ;  and  the  ea,  so,  in  question  was  issued  on  ^°S  iwued. 

that  judgment,  directed  to  the  coroner.    The  defendant  was  then  in  the  drfenSmTis  in 

custody  of  the  plain tifi)  in  the  county  jail,  at  the  suit  of  another  person,  custody  in  the 

No  warrant  was  granted  by  the  coroner;  but  the  writ  was  merely  indorsed  ^°imemM^ 

by  him,  and  left  with  the  jailer.  «»•  directed  to 

"  the  coroner  IS 

issued  against 

Crowder  shewed  cause  against  the  rule. — As  to  the  first  objection,  no  g^^'^J*®  *•  *"^" 

suggestion  that  the  sheriff  is  interested,  or  other  reason,  need  appear  on  the  chaigedin-eze- 

writ  itself,  to  account  for  its  being  directed  to  the  coroner.    The  Court  SjS**iri"brita 

would  not,  before  the  late  rule  (a),  discharge  a  prisoner  out  of  custody  on  being  lodged  by 

execution  even,  because  there  was  no  judgment  against  him  docketted  and  withhuT^^' 

entered  on  the  roll,  Pariente  v.  Cattle  {b).     Since  the  rule  (as  it  is  not  indorsement 

necessary  to  make  up  the  roll),  there  is  no  objection  that  there  is  no  sugges-  thekeeper  of 

tion  on  the  writ,  even  if  it  be  necessary  that  the  fact  should  ultimately  ^^^  J**^ 
i^pear  on  the  roll.    The  other  objection  is  equally  groundless.    When  the 
coroner  received  the  writ,  the  defendant  was  already  in  custody  of  the  jailer 
of  the  county  jail :  the  coroner,  therefore,  did  all  that  could  be  required 
of  him. 

The  Attorney-General  and  Arehbold,  in  support  of  the  rule. — ^There  are 
certainly  no  direct  authorities  which  require  that  where  a  writ  is  directed  to 
the  coroner,  the  reason  for  so  doing  should  appear  upon  the  face  of  the  writ. 
It  is,  however,  consistent  with  reason  and  analogy  that  it  should  be  so ; 
LetsotH  V.  Bickhy  (c).  Rex  v.  Warrington  (d),  and  Brand  v.  Meare  («),  may 
he  referred  to.  In  Done  v.  Smethier  and  Leigh  (/),  it  is  said  the  writ 
should  be  directed  to  the  coroner  upon  surmise  thereof.  On  the  other 
objection,  the  coroner  should  have  granted  a  warrant,  directed  to  the  keeper 
of  the  prison,  otherwise  the  sheriff  had  no  authority  to  keep  the  defendant  in 
prison  on  a  writ  directed  to  the  coroner. 

LiTTLBDALB,  J.(^). — It  was  uot  necessaij  that  a  suggestion,  that  the 
sheriff  was  interested,  should  appear  on  the  writ,  in  order  to  account  for  its 

^^  (a)  By  Reg.  Geo.  H.  T.  2  W.  4.  s.  95,  (c)  5  Maule  &  Selw.  144. 

.  tn  order  to  charge  a  defendant  in  excu-  {d)  1  Salk.  158. 

^100.  it  shall  not  be  necessary  that  the  pro-  {e)  8  Term  Rep.  388. 

<*«ding8  be  entered  of  record.**  (/ )  Cro.  Car.  4 1 5. 

(6)  %  Boi.  &  Pol.  163.  (y)  Lord  Denman,  C.  J.  was  absent 
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Bastaso 

V. 
GUTOH. 


heiDg  directed  to  the  coroner :  it  is  sufficient  if  at  any  time  tbU  is  pat  upon 
the  roll.  The  late  rule  dispenses  with  the  necessity  of  entering  the  proceed- 
ings, in  order  to  charge  a  defendant  in  execution.  No  reason  his  been 
shewn,  therefore,  why  the  defendant  should  be  discharged  out  of  costodj. 
Then  it  is  said,  that  he  never  was,  in  point  of  law,  charged  in  ezecati<n  at 
all.  At  the  time  the  writ  was  delivered  to  the  coroner,  the  defendant  vu 
already  in  custody:  all  that  he  coulddo,therefore,  was  tobdorsethewrityand 
leave  it  with  the  officer,  in  whose  custody  the  defendant  was.  It  is  said,  that 
the  coroner  ought  to  have  made  out  his  warrant.  That  was  not  neoesiaiy: 
he  might  have  executed  the  writ  himself  without  any  warrant  What  he  did 
had  the  effect  of  charging  the  defendant  in  execution.  The  rule  must  be 
discharged. 


Pattkson,  J.-*There  is  not  the  least  objection  to  the  course  which  his 
been  taken.  The  reason  for  the  writ  having  been  directed  to  the  corooer, 
need  not  appear  i^Mm  the  face  of  the  writ,  though  it  must  appear  npoa 
the  proceedings ;  and  we  must  presume  that  it  will  so  appear  at  the 
proper  time.  As  to  the  other  point :  the  writ  was  directed  to  the  corooer, 
and  he  could  not  do  otherwise  than  as  he  has  done.  The  coroner  has  do 
jail  of  his  own :  all  that  he  could  do,  therefore,  was  to  deliver  the  writ  to  the 
jailer ;  by  doing  which  the  defendant  became  chaiged  in  execution. 


Williams,  J.,  concurred. 


Rule  discharged. 


The  King  t;.  Stretch. 


A  motion  for 
an  atUchmeot 
for  not  obeying 
a  tubpoena 
should  be  made 
at  the  earliest 
possible  oppor- 
tunity after  the 
contempt  has 
occurred.    The 
Court,  on  the 
flround  of  delay, 
discharged  a 
rule  for  an  at- 
tachment for 
not  obeying  a 
subpoma  to 
gtTS  evidence  at 
atrialof  an  in- 
dictment for  a 
misdemeanor 
on  11th  Dee, 
when  the  appli- 
cation was  not 
made  until  the 
following  Tri- 
nity Term. 


^HIS  was  a  rule  for  an  attachment  against  /.  Auriol,  for  not  attending  to 
give  evidence  on  the  trial  of  the  defendant  on  an  indictment  for  mis- 
demeanour, at  the  Middlesex  Sessions,  on  1 1th  December  last,  pursuant  to  t 
subpcena,  issued  from  the  Crown  Office.  The  affidavits  on  which  the  appli- 
cation was  made  were  not  sworn  until  the  25th  and  26th  ApriL 

W.  Clarkson  shewed  cause. — ^The  application  has  not  been  made  in  time. 
The  motion  for  an  attachment  against  a  person  subpoenaed  as  a  witness 
should,  as  in  other  cases  of  contempt,  be  brought  forward  as  soon  as  pos- 
sible. Rex  V.  Si,  Leger  (a).  This  application  might  have  been  made  in 
HUary  Term :  it  is  now,  therefore,  too  late.  He  also  relied  on  his  own  affi- 
davits, shewmg  that  Auriol  had  not  been  properly  called  on  his  subpoena. 

G.  T,  White,  in  support  of  the  rule,  c<»itended,  that  delay  in  the  af^licatioo 
for  the  attachment  did  not  purge  the  contempt ;  and,  in  answer  to  the  affidavits 
on  the  other  side,  cited  Dixon  v.  Lee(b),  and  Barrow  v.  £himpkrey9(e), 

LcNfd  Dbnman,  C.  J.-»It  is  not  necessary  to  enter  into  the  disputed  questioa 
as  to  the  proper  mode  of  calling  a  witness  on  his  subpoena.  Th««  is  quite 
sufficient  ground  for  refusing  the  attachment  in  the  present  instance,  on 


(a)  8  Tidd's  Prac.  808. 
(6)  3  Dowl.  P.  C.  859. 


{c)  8  Bam.  ft  Aid.  598. 


Stmtcb, 


TRINITY  TERM,  1835.  828 

account  of  the  length  of  time  which  has  elapsed  since  the  trial.    It  seems    Kia^tBemk. 
to  me  that,  on  all  these  occasions,  parties  who  seek  to  punish  a  contempt  bj      j j^  ^^^ 
^  summary  remedy  of  attachment,  should  come  io  the  Court  at  the  earliest 
possible  opportunity.    For  these  reasons,  I  think  that  the  delay  which  has 
occurred  in  the  present  instance  m\\  oblige  us  to  discharge  the  rule. 

LrrTLBDALK,  J.— In  this  case,  the  party  ought  to  have  applied  in  Hilary 

Pattbson,  J.,  and  Williams,  J.,  concurred. 

Rule  discharged  without  costs. 

Pound  v.  Pbnfold. 

A  CnON  for  words  imputing  incontinence.     PUa: — Specially  justifying  A  defendant 

the  words.    Replieatian—de  injurui.   At  the  last  Spring  Assises  at  FFtn-  {UJ^J^JJ^ 
Chester,  the  cause  was  tried  as  an  undefended  cause;  and  a  Terdict  was  ^"*^^^^M^^" 
given  for  the  plaintiff,  with  60/.  damages.     Keliy,  on  a  former  day,  moved  S^  notice  o/ 
to  set  aside  the  verdict,  and  have  a  new  trial,  on  the  ground  of  irregularity,  ^^^gj^ 
The  declaration  was  delivered  on  the  30th  January,  and  a  demand  of  plea  was  iiu^^wIdAd 
given  on  the  31st    Time  was  given  for  pleading;  the  defendant  undertaking  ^".J^lifaS' 
to  plead  issuably,  rejoin  gratis,  and  take  short  notice  of  trial.    That  time  flntion,  ibm  re- 
expired  on  the  19th  of  Febrttaryj  and  on  the  evening  of  that  day  the  pleas  ^^^"^ 
were  delivered.    The  replication,  with  the  issue  made  up,  was  delivered  at  J*J."J^]^" 
half-past  seven  o'clock  on  the  evening  of  the  27th  February,  with  notice  of  lulf-put  Mvcn 
trial  for  the  8d  of  3f««A.  t^^^J^ 

S7th,  with  no- 
Dampier  shewed  cause.— By  the  66th  rule  H.  7.,  2  W.  4,  short  notice  of  [j^M  Sb!<£' 
trial  in  country  causes  means  four  days^    By  the  8th  section  of  the  same  'fhewue wm 
rules,  the  days  are  to  be  reckoned  exclusively  of  the  first  day,  and  inclusively  mdef^ed 
of  the  last.    By  the  50th  rule,  service  of  rules,  orders,  and  notices,  if  made  ^^S?L*^* 
before  nine  at  night,  are  good;  narrowing  the  former  rule  of  41  Geo.  3,  found ibrtlM 
All  these  rules  have  been  complied  with ;  the  notice  was  a  four  days'  notice,  ^^madei^ 
from  the  27th  February,  exclusively,  to  the  3d  March,  mclusively ;  and  it  was  lolute  a  rule  for 
served  befi>re  nine  o^clock.    LawMon  v. Robinean(a),  shews  that  short  notice  Oiegroimd <? 
of  trial  in  countiy  causes,  means  in  all  cases  four  days  peremptorily.    The  '"*?^^"JJ2^»  *** 
proper  course,  if  the  defendant  had  any  cause  of  complaint,  was  to  have  cMtitoabidn 
applied  to  a  judge  at  chambers. 

KeRy,  in  support  of  the  rule. — ^The  four  days  included  both  a  Sunday  and 
the  commissbn  day.  The  defendant  had  twenty-four  hours  to  rejoin ;  but 
the  plaintiff  deprived  him  of  that  advantage,  by  making  up  the  issue.  The 
notice  not  being  delivered  till  half-past  seven  oVlock  in  the  evening,  it  was  too 
late  for  a  country  cause,  as  it  was  beyond  post  iimej^{L%ttledale,  J.— The 
general  rule  of  the  Court  dor  the  delivery  of  notices,  fixes  nine  oVlock  as  the 
limit:  post-time  has  nothing  to  do  with  the  deliveiy  of  papers.] — [Lord 
Denman,  C.  J. — ^In  the  four  days'  notice  of  trial,  one  day  is  reckoned  inclu- 
sive, and  the  other  exclusive,  and  post-time  makes  no  difference.] — ^The  ques- 

(a)  1  Cromp.  A  Meet.  499. 


Ihevrent. 
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iBlw^lAm4.  bon  it,  whether,  by  8udi  a  Diode  oTprooBediAi^ytliedefeiiaaDt  can  be  de^ 
^"^^"^  of  hiB  right  to  the  time  for  Rjoiniog.  If  the  day  whidi  he  is  entitled  (o 
ibr  the  porpoee  of  rejoming  is  to  be  merged  in  the  Ibar  dajrs'  notice  of  tral, 
it  IS  right  that  that  should  be  known,  for  a  Tery  dilierent  impression  prenii 
among  the  profession.— {£tir/«d^,  J.— I  have  no  doubt  about  it  m  thne 
cases.] — ^The  defendant  swears  to  a  good  defence  on  the  merits. — [Paitemm,  J. 
~The  replication  was  d€  injuria.  The  plaintiff  had  the  plea  on  the  19tii, 
and  might  have  replied  before  the  27th.]— Certainly;  and  the  queetknis, 
whether,  by  delaying  f<Nr  so  long  a  time  to  reply,  the  plaintiff  can  deprire  Ik 
defendant  of  the  right  to  rejoin. 

Per  Curiam. — The  trial  was  not  satisfactory ;  but  it  appears  that  neither 
party  was  much  to  blame.  The  rule,  however,  must  be  made  absolute  for  a 
new  trial ;  the  costs  to  abide  the  event  of  the  next  trial 

.     Rule  absolute. 


Wenham  r.  DowNBs. 

The  Court  r«.  O  RICHARDS  applied  to  discharge  an  order  of  a  judge,  giving  the  de- 
charfre  an  ordw       *  fendant  time  to  rejoin.     The  order  gave  htm  time,  until  three  days  sficr 

wh*  ^h^  ^^  ^®  phiintiff  had  purged  himself  of  a  contempt  in  the  nonpayment  of  interiocD- 

ffiTen  to  tlied»>  tory  costs  in  the  cause,  for  which  an  attachment  had  issued,  but  could  not  be 

joinl^until  tftar  ®*®^^^*^»  ^^  ^^®  plaintiff.    The  defendant  wishes  to  have  a  double  remedy  ftir 

the  pUintiff  the  Same  injury.    There  is  the  attachment  upon  which  the  plaintiff  is  litble 

hinueiirofi  ^  ^  Uken ;  uid  the  eflect  of  the  order  is  to  tie  him  up  finom  pnxseediiig in 

contempt  in  th«  the  acUoU. 

non-iMiynientof 

iuteriocatoiy 

SuSe'iSr  h  ''*"'  Curiam.— It  the  plaintiff  had  rendered  under  the  attachment,  and  so 
an  atuchmeat  made  that  an  eflectual  remedy,  there  might  perhaps  have  been  some  ground 
fw^thTiil!***  ^^^  *^**  application.    There  is  at  present  no  sufficient  ground  before  the 


conumpt,  but     Court  to  grant  the  application. 

^S^'iT"^  Rule  refused. 


The  KiNQ  V.  The  Justices  of  Carnarvonshire. 

A  notice  of  an  ARCHBOLD  obtained  a  rule  to  shew  cause  why  a  mandamus  shodd  not 

^icatton tothe  be  directed  to  the  justices  of  CamarvonsMrtf  to  compel  them  to  receipt 

4it5vf  ^^^  "*^  *"*"  ^  application  under  the  4  &  5  ^.  4,  c.  76,  s.  72  (the  New  Poor 

76.  §.  73,'for  an  Act),  in  a  case  of  bastardy.    An  application  was  made  at  the  Eaiier  Set- 

partSiTefrthcr  *»•••*»  ^^^»  ""^  ^^®  *^**®  S^ne  into;  the  woman  was  examined,  and  her 

ofeheetard  acoouut  was  confirmed;  but  it  appeared  that  the  child  was  bom  on  13tb 

^m  ^^^  November,  1834,  and  that,  three  weeks  aflerwards,  the  child  became  chargt- 

hands  of  the  ^g  to  the  parish.     The  justices  held  that  the  application  ought  to  have  bees 

rajSiaoirit  made  to  the  then  next  eeesicne,  namely,  m  January;  and  that,  the  parisi> 

toSierSirt  *"  officer  having  omitted  to  do  so,  they  could  not  apply  at  the  following  sessJom, 

proper  notice  and  therefore  refused  to  make  any  order. 

wms  ffiven,  and  ^ 

the  objection  is  not  waired,  though  the  faOier  appears  at  the  sessions,  and  takes  an  objection 

to  iu  being  the  next  sessions,  and  does  not  produce  the  original  nocieeterred  u^n  him* 
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/  J^rvU  shewed  cause.— rThere  is  a  preliminary  objection.    The  Statute  JSi^«  Bndh. 

requires  fourteea  dajs  notice  to  be  given,  under  the  hands  of  the  parish  xk^^ma 

offioeiB,  of  the  intention  to  apply  to  the  Court.     The  notice  in  this  case  did  v. 

not  state  the  names  of  the  overseen,  nor  was  it  in  their  hand-writing,  nor  CAmMAmToii- 

was  it  signed  by  them :  it  did  not  even  state  the  date  of  the  birth.  sHimK. 

Arthbold^  in  support  of  the  rule. — ^These  objections  apply  to  the  copy  of 
the  notice,  which  alone  was  produced  before  the  magistrates.  The  original 
notice  was  in  the  hands  of  the  party  opposing  this  rule.  The  notice  was 
altogether  waived  by  the  appearance  at  the  sessions. — [Lord  Dtnman^  C.  J. 
— How  can  you  say  that  the  notice  was  waived,  when  the  parties  stood  upon 
it  at  the  sessions  ?] — ^If  any  of  the  objections  now  contended  for  were  avail- 
able, the  original  notice  actually  served  ought  to  have  been  produced  at  the 
time. 

iVr  CHtiam. — ^It  is  quite  clear  that  the  objections  now  taken  are  insuper- 
able, and  certainly  were  not  waived  by  the  appearance  at  the  sessions.  The 
rule  must  be  discharged. 

Rule  discharged. 

The  King  t;.  Theophilus  Jbyjbs. 

^HE  defendant  was  the  town  clerk  and  treasurer  of  the  borough  of  1.  Amanda* 

Northampton,    This  was  a  rule  for  a  mandamus,  directing  him  to  pay  to^treasurtr** 

two  sums  of  49/.  3«.  and  53/.  10«.,  as  the  costs  of  an  indictment,  in  obedience  of  a  borough  to 

to  two  several  orders  of  Park,  J.,  issued  at  the  last  Summer  Assizes.    An  ^^ts  to 

indictment  against  several  persons  for  a  riot  had  been  tried  before  the  learned  !v '"^S**  5^*^ 

judge,  when  some  of  the  defendants  were  acquitted,  and  some  found  guilty,  judge,  founded 

The  prosecutor  was  under  recognizance  to  appear  and  prosecute  at  the  ^^thettea^ 

sessions,  but  prosecuted  at  the  assizes,  where  he  was  under  no  recognizance  surer  hwg  a 

to  prosecute.    After  the  trial,  an  application  was  made,  under  the  7  Geo.  4,  SII^'mTiu^ 

c.  64,  s.  23,  for  an  allowance  of  the  expenses.    The  learned  judge  then  said,  l^  ^<^'  ^i*  ."^ 

that  he  thought  he  had  not  authority  to  allow  the  expenses.    In  December  dictment!"  "^~ 

following,  however,  two  several  orders  were  served  on  the  defendant,  and  ^I'e^crOTder 

they  then  appeared  to  have  been  made  at  the  time  of  the  assizes :  the  one  that  Statute  a 

was  for  the  sum  of  49L  Ze.,  being  the  expenses  of  the  prosecutor;  and  the  S'tT^^i-*^ 

other  was  for  the  sum  of  53/.  lOs.,  being  the  expenses  of  the  witnesses.  sancei  topro- 

■etsions,  who 

N.  R.  Ciarko  and  Miller  shewed  cause.^In  Reap  v.  Brietow  (a),  it  was  gJ^Hjj^  ^ 

held  that  a  mandamus  could  not  go  to  a  mere  ministerial  officer:  a  similar  entitled  to  ootu 

doctrine  was  held  in  Rex  v.  The  Treasurer  of  Surrey (6).    It  is  question-  ^^^^semUe 

able,  under  the  7  Geo,  4,  c.  64,  s.  23,  whether  a  prosecutor,  who  goes  volun-  that  theSutut« 

tarily  to  the  assizes,  can  get  costs  at  all ;  and  that  is  the  case  of  the  prose-  ^^  ^su  to^ 

cutor  here,  who  was  under  no  recognizance  to  prosecute  at  the  assizes. —  those  v^^^ 

[Liuledale,  J. — ^It  has  been  held  that  a  person  who  removes  an  indictment,  by  p^iouaiy  gone 

certiorari,  into  this  Court,  is  not  entitled  to  costs ;  for  he  does  not  appear  at  ^l^^  u'd^" 

the  Court  at  which  he  is  bound  to  appear.] — ^That  was  the  case  in  Rea  not  apply  to 

cases  where  aa 
indictment  ia  preferred  after  a  magistrate  has  dismissed  the  oomplaint.    Per  IMtUdale. 

la)  6  Term  Rep.  168.  (6)  1  Chit  650. 
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Ku^  Bnd>.    ▼.  Riekardt  («).    Another  objeetioD  here  w»  that  there  hes  been  no  reAml, 
nor  any  thing  equivalent  to  a  refusal,  to  obey  the  order. 

The  Attomey-Cleneral  and  WaddingUm^  b  support  of  the  luler-The 
Court  must  grant  the  mandamus  on  the  authority  of  the  S3d  and  i4th  see- 
tions  of  the  7  Cho.  4,  c  64. — [Lord  Dmrnw^  C.  J.— That  act  says  nothing 
about  a  mandamus;  and  this  seems  a  case  in  which  the  d^endant  riiottld  have 
been  indicted.  You  say  that  he  has  disobeyed  the  order  of  a  judge,  vA 
therefore  ought  to  be  punished;  but  the  case  til[R*x  ▼.  BrtMiow  shews  that 
the  punishment  must  be  by  indictment]— -The  Statute  requires  obedience 
to  the  order  of  the  judge.  No  spediic  and  ezdusiTe  remedy  b  given  by  the 
Statute.  The  indbtment  would  not  compensate  the  party  who  ou^t  to  have 
received  the  money ;  for  the  fine  consequent  on  an  bdictment  would  go  to 
the  King,  whereas  the  act  mtended  that  the  party  should  have  a  remedy.  If 
there  is  any  questi<m  on  the  validity  of  Uie  order,  that  question  will  be  better 
tried  by  mandamus  than  by  mdbtment.  That  was  the  course  purBued  in 
R$x  V.  Sm^wn  and  WyijS),  where  a  mandamus  was  granted,  though  there 
might  have  been  an  indictment  against  an  individual  ibr  not  keeping  a  lailwaj 
in  repair.  In  Rix  v.  7%$  CommUnm^v  of  th§  Dean  Jneio9ur9  Aet{t\ 
there  was  an  applicatbn  for  a  mandamus  for  not  settbg  out  a  road,  in 
obedbnce  to  an  order  of  the  Court  of  Quarter  Sessions ;  and  the  court— if  the 
party  applying  had  been  a  party  entitled  to  have  the  road  set  out — ^would 
have  granted  the  mandamus,  though  an  indbtment  might  have  been  prefened 
agabst  the  commissbners.  The  prosecutor  here  is  as  much  entitled  to  costs 
as  are  the  witnesses  who  appeared  to  confirm  his  testimony,  and  support  the 
bdictment.  There  is  no  dispute  about  paybg  their  costs.  A  prosecutor  is, 
b  fiict,  a  witness,  and  is,  as  such,  entitled  to  his  expenses. 

Lord  Denman,  C.  J. — ^This  is  a  rule  for  a  mandamus  to  a  tovm  cleric  and 
treasurer,  callbg  on  him  to  pay  two  several  sums  of  money,  directed  to  be 
paid  by  two  separate  orders  of  a  judge.  With  respect  to  one  of  these 
orders  (the  order  for  the  payment  of  the  prosecutor's  expenses),  it  seems 
doubtful  whether  the  learned  judge  had  authority  to  issue  it.  Wth 
respect  to  the  other,  there  is  no  doubt  that  he  had  full  authority  to  order  the 
payment  of  the  expenses  of  the  witnesses  who  were  bound  over  to  appear. 
The  questbn  now  is,  whether  we  can  make  the  rule  absolute  for  bsuing  this 
mandamus ;  and  we  entertain  considerable  doubt  whether,  when  an  inferior 
officer,  who  is  amenable  elsewhere,  oflends  in  this  manner,  this  Court  ought 
to  interfere  by  issubg  a  mandamus  to  compel  him  to  do  what  is  required. 
It  is  not  desirable  that  applications  of  this  sort  should  be  multiplied.  Before 
the  case  of  Rex  v.  Briitow  occurred,  this  pobt  had  been  considered  in  that 
of  Rex  V.  Shaw{f).  There  the  Court  refused  to  grant  a  mandamus  to 
compel  the  late  treasurer  to  pay  over  money  acoordmg  to  an  order  of 
sessions,  because  he  was  a  ministerial  officer,  and  bound  to  obey  the  order  of 
the  guardians.  In  Rex  v.  Brietaw,  Lord  Kenyan  expressly  said,  that  the 
authority  of  this  Court  could  not  descend  so  low  as  to  put  every  officer  in 
motbu ;  and  he  bstanced  a  constoble,  or  other  oflioer  of  that  kind,  being 

(e)  8  Ban.  &  Cici.  480.     See  dto  Rex         (e)  8  Maale  &  Selw.  SO. 
V.  Treasurer  of  Bxeler,  5  Man.  &  RjL  167.  (/)  5  Term  Rep,  649. 

id)  8  Bam.  &  AUt  646. 
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eaDed  on  to  take  a  duty  oq  himseU;  whkb  Lord  Kenyan  said  should  only  be    Xuga^mK 

enfimed  by  indictineDt    There  is  the  same  remedy  here;  and  itmust  be 

presumed  that  parties  in  a  respectable  situation  in  life,  if  indicted  for  not 

doing  what  thqr  ought  to  do^  will  take  care  to  provide  some  means  of  doing 

it.    There  are  several  casea  coming  after  that  of  Rex  v.  Brieiow,  but  none 

of  them  come  iq>  to  this  point.    In  Rex  y.  Dean  heloeure  Cammieetanere  (t/), 

L(Nrd  ElUnboreugh  intimates,  that  there  might  be  cases  in  which,  though 

an  indictment  would  lie,  a  mandamus  might  also  be  granted.    Rex  v. 

Treamrer  of  Surrey  (h),  which  occurred  afterwards,  was  a  case  where  ^an 

indictment  was  the  pn^r  remedy.    That  case  is  directly  in  point    It  was 

an  application  f<Mr  coats  under  the  68  Geo.  3,  c.  70;  and  the  7  Geo.  4, 

under  which  these  costs  have  become  due,  is  founded  on  the  58  Geo,  3,  and 

^wnf^jpf  Bimilar  provisions.    The  language  of  the  two  Statutes  is  the  same, 

and  the  same  directions  are  given  to  the  treasurer  in  both  cases.    We  think 

that  we. ought  not  to  proceed  further  than  is  absolutely  necessary  in  granting 

applications  of  this  kind.     It  must  not  bs  permitted  that  indictments  should 

fall  into  desuetude ;  and  that,  in  eveiy  case  of  the  negligence  of  oflScers 

employed  to  perform  a  particular  duty,  this  Court  should  be  called  on  to 

compel  them  by  mandamus  to  perform  their  duty.    In  a  case  like  this,  the 

remedy  by  indictment  has  one  advantage  over  that  by  mandamus ;  for  if,  from 

corrupt  or  partial  motives,  the  money  has  been  withheld,  the  judgment  of  the 

Court  would  not  only,  by  indirect  means,  secure  the  payment  of  the  money, 

buf  would  make  the  party  who  so  withheld  it  sufifer  the  consequences  of  his 

noisoonduct 

LrrTLsnALB,  J.— in  Rex  v.  Brietow,  Lord  Kenyan  clearly  laid  down  the 
dootnne,  that  a  mandamus  could  not  go  to  compel  an  inferior  officer  to  per- 
form a  duty  cast  on  him  by  his  office.  I  am  inclined  to  act  upon  that  doc- 
trine; The  only  difficulty  I  feel  is,  that  there  is  a  specific  direction  in  the  act 
to  the  treasurer  to  pay  the  money  forthwith ;  and  so  it  appears  in  that  respect 
not  to  be  within  the  rule  kid  down  by  Lord  Kenyan.  But  Rex  v.  The  Trea^ 
surer  of  Surrey,  was  on  a  Statute  similar  to  the  present ;  and  I  think  we  are 
bound  by  the  opinion  expressed  in  both  cases,  that  the  treasurer  is  only  the 
servant  of  the  justnes,  and  that  a  mandamus  cannot  go  to  him.  So  far,  therefore, 
I  think  that  this  mandamus  ought  not  to  be  granted.  As  to  the  merits  of  the 
case,  I  should  say  that  the  witnesses  are  entitled,  as  they  attended  under  a 
subpoena ;  but  that  the  prosecutor  was  not  entitled,  for  he  did  not  attend 
either  upon  recognizance,  or  on  a  subpcena.  I  should  say  that  the  Statute 
only  meant  to  give  costs  to  those  parties  who  had  previously  gone  before  a 
magistrate.  In  some  instances,  a  party  applies  to  a  magistrate,  who  dismisses 
the  complaint ;  the  party  then  goes  before  the  grand  juiy,  and  gets  an  indict- 
ment found :  the  Statute  did  not  mean  that  he  should  have  costs. 

Pattbson,  J.— I  am  entirely  bf  the  same  opinion.  Rex  v.  Skaw  is  only 
material  in  this  point  of  view,  that  it  is  one  of  the  earliest  cases  in  which  a 
mandamus  was  applied  for  against  a  treasurer  of  a  county.  In  that  case,  the 
mandamus  was  refused  on  the  particular  circumstances  of  the  case ;  but  the 
question  was  afterwards  decided  in  Rex  v.  Brieiow,  on  the  broader  ground. 

(g)9  Maule  St  Sehr.  SO.  (A)  1  Chit  65a 
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jTti^  Bemek.  The  CouH  there  nid  that  the  BwndMmK  thoald  not  go  to  m  ticasanr  of  & 
oouBty»  as  he  was  merely  a  niaisterkl  pficer.  That  dodniie  was  (bUowei 
up  by  thecaaeof  it««  v.  i%€  Tr9a$urtrofSwrr§y.  As  towhat  has  baoi  said 
respecting  the  ooiisequeiioes  of  an  indictoMnt  afibrdinf  no  renedy  tathapvty 
injured,  we  know  that  the  fine  would  be  levied,  and  that  the  praeeentor,  oa 
appealing  totheCrown,  would  get  it  As  to  thecaaeof  the&Mmca^fFyr 
Railway^  the  mandamus  was  granted  there^  because  in  that  case  there  vts 
something  specific  to  be  done. 

Williams,  J.— The  rule  bid  down  in  Rmx  t.  BriHom  has  gooe  the  ki^ 
of  deciding  this  question.  It  is  said  that  the  mandamus  would  be  the  nam 
speedy  and  complete  remedy;  but  that  does  not  appear  to  me  to  be  ta 
Rex  V.  Bruiow  has,  e?er  since  its  decision,  been  considered  to  be  the  pvefii^ 
ing  authority. 

Rule  dbdisfged. 

The  King  ^.  The  Justices  of  Staffoed. 

1.  Whm  ft  r>  ULE  for  a  mandamus  to  the  justices  of  the  borough  of  Sta^ord^  to  issue 
i^S^enf  de^^'*^  a  distress  wamnt  against  one  /.  Ward,  an  inhabitant  within  the  boroogh, 

clarat  that  it  for  nonpayment  of  certain  paving  rates.    The  rates  were  assessed  by  certain 

fw  justices  to  commissioners  under  the  authority  of  a  local  act  of  parliament.    A  rate  «u 

l^t^'le'  V^  "^^  ^  ^^^  ^^  ^^  ^«^^^^  1833,  by  which  a  sum  of  3/.  %8.  9d.  becsme  doe 

rftteimpotedby  from  Ward;  and  on  the  5th  of  February,  1834,  another  rate  was  made,  by 

ro^il^  u^'"  which  a  further  sum  of  3^  8a.  9d.  was  again  assessed  upon  him.    A  deBaand 

that  act,  upon  a  of  these  rates  was  made  on  the  23d  of  October,  1834,  upwards  of  aeveo  dsjFi 

SSoto  p^rtb«  ^^^^  ^  application  to  the  magistrates  of  the  borough  for  the  wamoit.  Tfas 

rate,  but  does  local  act,  under  which  the  rates  were  imposed,  declares  **  that  is  any  cem  m 

langwi^dSiecu  which  any  person  Cable  to  pay  a  rate,  shall  refuse  or  neglect  to  pay  any  col- 

^Itv^wrjoik  ^^^  lawfully  appointed  to  collect  the  same,  or  shall  neglect  to  pay  the  sane 

ibem  to  issue  within  the  space  of  seven  days  aller  lawful  demand  thereof,  it  shall  be  lavAil 

raiiuM^TMue  ^'^^  ^^  justices  of  the  said  borough  on  proof  of  the  demand  and  nonpaynent, 

the  warrant  till  to  issue  their  warrant  authorizing  the  collector  to  levy  such  rates,  &c.  lenderiog 

bee^i^moncd  the  overplus  to  the  party. 

before  them; 

will  not  compel  Whotely  shewed  cause. — The  warrant  ought  not  to  issue  till  there  Ini 

^mua  uHalrae  ^^^^  *  summons,  that  the  party  may  be  heard  before  the  magistrate.    In 

a  warrant  in  the  the  clause  on  which  this  application  is  founded,  there  is  certainly  no  mentioo 

wUhouVanT  ^^  ^  summous,  but  in  a  subsequent  clause,  which  protects  the  officer  in  the 

summons.  execution  of  the  warrant  of  distress,  it  is  assumed  that  a  summons  is  to  be 

suchuiMt?he  issued ;  and  that  a  hearing  of  the  party  is  to  take  place.    That  clause  providei 

power  of  enter-  « that  when  any  distress  shall  be  made  under  the  act,  such  distress  shall  not  be 

peal  against?  deemed  unlawful,  nor  the  party  executing  it  be  deemed  a  trespasser  on  ac- 

eemmi^i^ffs  ^^^  ^^  ^^^  defect  in  the  eummonet  warrant,  or  conviction."  A  summon«»  is 

appointed  such  a  case,  is  necessary  to  found  the  right  to  make  the  levy.    In  Re*  ▼• 

and n<Hhi^  Venablee (a), it  was  held,  that  upon  an  order  to  suppress  an  alehouse, it  waff 

justices,  the 

latter  may  still  reasonably  require  the  psrty  to  be  summoned  before  them  prsTiously  to  their  issuing  their 

warrant    The  proTisions  of  such  an  act  must  be  treated  in  that  respect  like  those  of  the  43  Elis. 

(a)  2  Ld.  Raym.  1405  ^  S.  C.  I  S(r.6S0. 
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necessary  that  the  partj  should  be  rammoned;  and  in  R§x  ▼.  The  Recorder  JO^^^iidb. 
of  Hertford  {b\  H  was  held  that  if  a  justice  convicts  without  suimnons,  there      j^  y^^^^ 
shall  go  an  information.     The  justices  would  not   h^ye  been  justified  in        j^., 

issuing  this  distress  warrant ;  and  if  so,  this  Court  will  not  compel  them  by  seJijnwL 
mandamus  to  do  that  which  would  subject  them  to  an  action,  even  if  it  be 
doubtful  in  point  of  law,  whether  they  would  be  liable  to  an  action. 

R.  V.  Riekarde,  om/ri).— The  magistrates  here  are  merely  ministerial 
officers ;  and  the  rate  having  been  made,  they  were  bound  to  grant  a  warrant 
to  enfiiroe  it  If  they  are  to  be  allowed  a  discretion,  the  act  of  parliament 
will  he  a  dead  letter.  They  could  never  hear  the  case,  for  whatever  summons 
was  issued  would  have  been  heard  before  the  conomissioners  and  not  before 
the  magistrates.  The  Statute  requires  a  summons  in  one  case,  but  not  in 
another.  It  does  require  a  summons  in  all  cases  in  which  a  penalty  or 
forfeiture  may  be  incurred,  and  then  the  mode  of  proceeding  is  pointed  out. 
But  this  is  not  a  case  of  that  sort,  but  a  mere  neglect  to  pay.  The  magis- 
trates have  no  jurisdiction  at  all  regarding  the  rate.— [Polle^cm,  J. — How 
does  this  difier  from  the  ordinary  case  of  a  poor-rate  ?  (c)]  Any  thing  like 
a  complaint  here  must  be  made  to  the  commissioners,  and  not  to  the  magis- 
trates. The  parties  come  here  for  the  opinion  of  the  Ck)urt  as  a  guide  to  the 
commissioners,  so  that  if  the  Court  think  that  the  rule  should  be  discharged, 
it  ought  not  to  be  discharged  with  costs. 

Lord  Dbnman,  C.  J. — ^I  have  not  the  least  doubt  on  the  subject.  The 
answer  to  the  observation,  as  to  the  omission  of  the  word  "  summons  "  in  one 
of  the  clauses,  may  be  found  in  the  &ct,  that  there  may  be  a  conviction  for 
penalties,  and  the  magistrate  may  be  called  on  to  issue  his  warrant  on  that 
conviction,  which  may,  by  the  words  of  the  act,  be  made  upon  a  summons 
and  not  upon  an  information.  This  act  and  the  43  Eliz.  stand  upon  the  same 
footing.  It  is  impossible  to  distinguish  them.  By  the  43  Eiiz.,  the  magis- 
trates summon  the  party  before  them,  not  for  the  purpose  of  exercising  any 
authority  on  the  rate  itself,  but  to  see  whether  he  can  make  any  defence  to 
the  payment  of  it.  Here  the  commissioners  have  the  power  of  imposing  the 
rate,  and  of  modifying  it,  and  if  they  do  not  do  so  the  party  may  appeal  to 
the  sessions.  The  legislature  has  used  the  same  words  in  both  cases,  and 
nieant  the  same  proceedings  to  be  adopted.  If  the  Statute  does  not  insist 
that  under  all  circumstances  there  must  be  a  warrant  of  distress  within  a 
certain  number  of  days,  the  magistrates  are  right  in  saying,  we  will  not 
proceed  arbitrarily  without  a  knowledge  of  the  case.  They  being  right,  the 
costs  follow  as  a  matter  of  course. 

LiTTLBDALB,  J. — ^I  am  entirely  of  the  same  opinion.  It  is  extremely 
"^asonable  that  the  party  should  be  heard  before  the  warrant  of  distress  is 
granted. 

Patteson,  J. — ^The  magistrates  have  nothing  to  do  in  dealing  with  the 

(&)  1  Sir.  678.  Ryl.  861 ;  S.  C.  5  Bam.  &  Crea.  9S9 ;  Ree 

W  See  Rex  v.  Buckingkamshire  (Jot-  v.  Commiiu,  8  Dowl.  &  Ryl.  S45;    and 

«ce«;.  8  Dour].  &  Ryl.  689;  S.  C.  5  Bam.  Rex  v.  BuckingkamifUre  (Jasticei\  8  Nav. 

^  Cms.  485 ;  Re»  t.  Broderip,  7  DowL  Jk  &  Mann.  68. 
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Mu^tBmiA. 


TImKimq 

V. 

Th«J«fti€Mof 
SVAFFOBD. 


rate  iUelf.  They  liate  only  a  power  to  enfoice  payment  of  it;  Imt  vhn 
they  are  called  oo  to  do  that^  there  is  nothing  ol>|ectionable  in  their  nyin^ 
we  will  firet  hear  the  party*  They  hare  exercised  their  power  diacreetlyaod 
property. 


Williams,  J. — ^The  act  does  not  require  the  magistrates  to  issue  their 
warrant,  but  merely  says  that  it  shall  be  lawful  f<Nr  them  to  issue  it  Tbe 
snalogy  of  this  case  to  that  of  the  poor-rate  is  perfect,  tor  the  rdief  to  be 
given  here,  on  appeal,  is  to  be  given  by  the  cmnmissioners,  and  not  by  the 
justices,  so  there  it  is  to  be  given,  not  by  the  justices  but  by  the  WKmoL 
There  was  no  compubion  here  on  the  justices  to  issue  the  warrsnt ;  lod  I 
think  that  they  were  right  in  saying  that  they  would  have  the  party  summoned 
before  they  did  sa 

Rule  discharged  with  costs. 


The  King  v.  The  Inhabitants  of  St.  Mart,  Lbicbster. 


I.  To  do  avav 

witiiabiitli 
Mttlcmmtby 
proof  of  the 
mothor't  MCUe. 
Bont,  it  it  not 

MOMMiytO 

•kew  proriooo- 
\j  thai  thft  fiP 
thor's  lettlo- 

tbe 


S.  Acuo 

tiUblisbedbT 
pnm&ybeM  on- 
ooneo,  ma?  bo 
oniweredDy 
OBOtherprMid 
JIku  case  of  a 
•tiougoi  cha^ 


/^RDER  for  the  removal  of  John  Cuikberi,  his  wife  and  ftmilj,  from 
Sivertanf  in  the  county  of  Leicester,  to  St.  Mary,  in  the  borough  of 
lA%C9BUr.  On  appeal,  the  sessions  confirmed  the  order,  subject  to  the  fol- 
lowing case  >-The  respondents  proved  that  the  pauper  was  bora  in  the 
appellants'  parish ;  which  was  met  by  the  appellants  proving  that  the  panper  s 
mother,  before  her  marriage  with  his  father,  acquired  a  settlonent,  by  hiring 
and  service,  in  the  parish  of  Sl  Mariin,  in  the  borough  aforesaid.  The  wa- 
sions  confirmed  the  order,  on  the  ground  that  no  evidence  was  ofiered  toihev 
that  the  pauper  s  father  had  no  settlement. 

Humfrttf  and  Bumabyt  in  support  of  the  order  of  sessions,  cited  Ra 
V.  Si.  Maithew'e,  Beiknal  Green  (a),  Rew  v.  HarberUm  (6),  Rex  v.  St.  Mary 
Beverley  (c),  and  Weeterham  v.  Chidingetene  (d). 

J.  HUdyard  and  G.  T.  White,  e&niri,  cited  Res  v.  Woodford  (« ),  snd  Rix 
y.  Wakefield  (J). 

Lord  DiNMAN,  C.  J. — My  first  impression  was,  that,  according  to  the  cue 
of  Res  Y.  Bethnai  Green,  it  was  incumbent  on  the  appellant  parish  to  shev 
that  the  father's  settlement  could  not  be  found  previously  to  giving  evidence 
of  the  mother's  settlement :  that  was  not  done  in  the  present  esse,  hut 
reliance  was  placed  on  aprtm^  facie  case  only.  It  was  contended  that  the 
mother's  settlement  could  not  be  considered  the  true  one,  until  it  had  been 
shewn  that  the  father  had  not  coie.  Whether  he  had  or  not  is,  in  our 
opinion,  immaterial ;  for  the  mother's  settlement,  though  merely  a  prim 
facte  settlement,  is  equally  an  answer  to  a  birth  settlement,  which  is  a  stOI 
yreeker  prima  facie  settlement.  Under  these  circumstances,  we  think  that 
the  sessions  have  not  done  right ;  and  the  order  must  be  quashed. 


(a)  Bam  S.  C.  488. 

(6)  ISEaat,)!!. 

(c)  1  Bam.  &  Adol.  201. 


(<i)  S  Bott.  77. 
(«)  2  Bott  IS. 
1/)  5  Eait,  SS& 
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LiTTLBDALi,  J.— Here  there  was  a  primd facie  settlement  by  birth,  estab-    JRn^t  BmiK 
lished  in  St  Mary^  Leicester.    It  was  answered  by  shewing  that  there  was      xiTkino 
a  mother's  settlement  elsewhere.     That  settlement  was  proved;  but  the  r. 

appellants  did  not  choose  to  shew  that  the  father  had  no  settlement,  nor  did    inhaWunu  of 
the  other  side  shew  that  he  had.    If  it  had  been  shewn,  it  would  have  super-      S^-  Mart, 
seded  the  mother's  settlement,  as  that  had  superseded  the  settlement  by       ■'^**^'*- 
birth.     The  case,  therefore,  stands  thus:  a  primd  facie  settlement  by  birth 
was  proved,  that  stood  until  it  was  met  by  proof  of  the  mother's  settle- 
inent.    This,  although  only  a  primd  facie  settlement,  was  still  stronger  than 
the  one  already  proved,  and  ought  to  have  been  acted  upon  by  the  sessions. 

Pattbson,  J. — A  birth  settlement  is  the  lowest  and  weakest  of  all,  and  is 
always  superseded  by  shewing  any  other  which  ib  of  a  stronger  character. 
Here  proof  of  the  mother's  settlement  was  quite  enough  for  that  purpose, 
without  shewing  tliat  the  &ther  had  no  settlement. 

Wtllums,  J.,  concurred. 

Order  of  sessions  quashed. 


Exparte  Moslby.  Boackmn, 

J^  V,  LEE  moved,  on  the  first  day  of  term,  to  re-admtt  an  attorney.    He  Where  by  some 

•    had  taken  out  his  certificate  regularly  from  the  time  of  his  admission  {Se^nrocMOT 
until  the  year  1826,  when  he  was  appoint^  clerk  to  a  bench  of  magistrates,  affidavits  could 
and  had  not  practised  since.     All  the  regular  notices  for  his  re-admission  had  f^^  thcnn^^- 
been  given,  and  the  application  ought  to  have  been  made  the  last  day  of  last  mission  of  •& 
term,  but  the  London  agent,  by  some  mistake,  had  not  received  the  necessary  last  day  of  the 

^  hehadgiTca 

Cur.  adv.  vult,        notice,  the 

Court,  on  appli. 
cation  the  first 

CoLBRlDGB,  J^  the  next  day. — The  facts  of  this  case  were  as  follows: —  dayof  thefol- 
The  party  discontinued  taking  out  his  certificate,  for  a  satis&ctory  reason  f^^^to^mir 
which  was  given,  and  put  up  the  proper  notices  for  his  re-admission  the  last  {^^"^jj^^^  ^' 
day  of  last  term.    Owing  to  some  inadvertence,  the  application  could  not  be  tices  then  to  be 
then  made,  and  in  consequence  it  was  made  the  first  day  of  this  term.     I  f  "•"  ^"^'  ^* 
think  it  a  case  within  the  same  rule  that  applies  to  an  original  admission.    In  same  term, 
the  case  of  Exparte  Bonner  (a),  the  party  applied  for  admission  in  a  sub- 
sequent term,  but  was  refused  on  the  ground  that  it  would  open  a  door  to 
a  dangerous  practice,  as  any  person  who  wished  to  oppose  the  admission 
would  not  be  prepared  to  do  so.     This  seems  to  me  to  be  the  difficulty  as  to 
the  present  application;   but  as  it  is   a  hard  case  on   the  party,  I  think 
the  notices  may  be  put  up  now  for  his  re-admission  on  the  last  day  of  this 
tenn. 

(a)  6  Taunt  8S5. 


TdL.?.  2  A 
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BaaComrt. 


Fevsr  t;.  AuBiN. 


DeliTfsry  of  an     7^  C,  RO  WE  moved  for  an  attachment  against  a]coroner  for  not  retnniDg 
T^^^lLiir  *n  attachment  for  not  bringing  in  the  body,  the  attachment  banng 

fo  the  manag-     been  delivei^'to  the  managing  clerk  of  the  London  agents  of  Uie  corooer, 

ing  clerk  of  the       ,  ^  j  ^i. 

LSudonKg^tof  who  accepted  the  service. 

the  coroner,  is   . 

not  aufficient  to^  ,,«.       .  .,  «  ■• 

allow  of  an  at-        GoLBRiDGB,  J. — ^That  IS  not  enough ;  there  must  be  personal  senrice. 

tachmept  iaau-  RuI^  j^^^,^ 

ing  against  the 

coroner  for  not  returning  the  attachment. 


BaUComt. 


Yardly  v.  Jones. 


Where  an  at- 
torney brought 
an  action,  and 
thesumoums    . 
was  indorsed, 
••  This  writ  waa 
isauedbyfF.K. 
attorney,  in 
person,  o/,  Ac** 
^HOd,  that 
thenghnot 
strictly  aecord- 
ing  to  the  form 
giTen  in  the 
act,  it  was 
nevertheless 
sufficient. 


n^HIS  was  a  rule  to  show  cause  why  a  writ  of  summons  should  not  be  set 
aside  for  irregularity.    The  plaintiff  was  an  attorney,  and  the  indpne- 
ment  on  the  writ  was,  <'  This  writ  was  issued  by  William  Vardiy,  aitomy, 
in  person,  of  NeUon-terrace,  Stoke  Nemngton,  on  the  8th  of  May,  1835." 

Busby  showed  cause. — By  the  act  2  Wm,  4,  c.  39,  two  forms  are  gireD 
for  the  indorsement,  and  although  the  words  are  not  precisely  the  same  the 
meaning  is.  This  rule  was  obtained  on  the  ground  that  the  plaintiff  who 
sues  in  person  has  adopted  the  form  prescribed  where  a  party  sues  bj 
attorney  {a) ;  but  this  is  a  difference  not  calculated  to  deceive,  and  there  is 
no  case  deciding  such  a  variance  to  be  fatal. 


Arnold,  eonird.— In  Smith  v.  Crttmp  (b),  Park,  J.  says,  ''If  parties  wil 
not  take  the  trouble  of  looking  at  the  act  before  they  proceed,  they  miut 
take  the  consequences."  That  is  a  good  general  rule :  and  this,  besides,  is 
not  an  immaterial  variance.  Sectbn  12  of  the  act  makes  a  distinction  be- 
tween the  abode  of  the  attorney  who  sues  out  a  writ  for  another  person  uA 
residence  of  the  plaintiff  when  he  sues  in  person,  and  in  the  latter  case  it  is 
intended  to  require  a  more  exact  description.  In  Rice  v.  Huxley  (e),  Lord 
Lyndhurst  said  the  forms  must  be  adhered  to.  There  is  also  a  material  dif- 
ference between  the  two  forms. 


CoLBRiDGB,  J. — ^In  my  opinion  this  rule  must  be  discharged,  though  I  agK^ 
with  everything  that  has  been  said  as  to  adhering  to  the  forms  given,  and 
think  it  would  be  dangerous  if  a  question  was  to  be  made  as  to  the  roaterialit; 
of  a  variance.  The  principle  I  adopt  is  that  expressed  by  Vaughtan^  J.,  io 
the  case  of  Forbes  v.  Mason  (d).  It  is  suggested  that,  by  mistake,  the  ia- 
dorsemeht  where  a  party  sues  by  attorney  has  been  taken  instead  of  that 
where  he  sues  in  person,  and  that  it  is  indorsed,  '*  of  NeUonrUrracs,^  vastx^ 
of  **  who  resides  at  Nelson-terraeey  Now,  can  any  reasonable  roan  suggest 
any  diflerence  as  to  the  meaning  ?  I  think  he  cannot.  The  word  <'  attorney'' 
being  added  is  a  surplusage  merely,  and  is  not  a  ground  for  setting  aside  the 

(a)  One  form  is,  "  This  writ  was  issaed  (6)  1  Dowl.  P.  C.  519. 

by  £,  F.  of .  attorney  for  the  said  A,  (c)  9  DowL  P.  C.  881. 

if.*'    The  other.  "  This  writ  was  issued  io  (cO  S  Dowl.  P.  C.  104. 
person  by  A,  B,  who  resides  at  — — .'* 
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^uDKDons.  It  is  said  that  the  act  diracta  in  one  case  the  inaoraemeiit  sliould  iMCbwc 
be  the  rendenee  of  the  party,  in  the  other  the  abode  of  the  attorney.  It 
seems  to  me,  however,  that  there  is  no  intended  diflerence  between  the  abode 
and  the  residence,  and  that  we  should  fritter  away  the  intention  of  the  -act  by 
drawing  such  distinctions,  though  I  still  agree  that  the  forms  ought  to  be 
adhered  to.  In  the  case  of  Smith  y.  Crump^  there  was  an  actual  omission, 
and  it  was  necessary  to  look  at  another  part  of  the  writ  in  order  to 
supply  it. 

Rule  discbaiged. 

GooDALL  V.  Ray.  Bouc^ 

IN  this  case,  a  rule  had  been  obtained  calling  on  the  plaintiff  to  shew  cause  1.  Wlunv  «  pcr- 
why  an  award  should  not  be  referred  back  to  the  arbitrator,  to  direct  a  J^JJl^'JJijy ^ 
verdict  to  be  entered  for  the  defendant,  or  to  reduce  the  damages  to  the  .9um  promiMory  note 
of  22/.  10*.     The  action. was  referred  at  Nisi  Pr^^s,  with  power  to  the  arbi^  wSnodaTSS 
trator  to  find  any  special  matter  in  his  award.     The  award  was  in  these  !J«  P*yy  ^^ 
words : — **  Now  I,  the  said  arbitrator,  do  award,  order,  and  adjudge,  that  maker  in  a 
the  verdict  be  finally  entered  for  the  plaintiff,  damages  171/.  10*.,  over  and  •KJ^Sii"*'^ 
above  270/.  paid  into  court ;  and  that  each  party  shall  bear  his  own  expenses  note,oni«pu»t« 
of  attending  the  arbitrator,  and  shall  pay  the  costs  of  this  my  award  equally  jS£f*^!^h^ 
between  them.     And  I  do  further  state  the  following  special  circiunstances.  indonM  could 
The  action  was  brought  by  the  plaintiff  as  indorsee  of  a  promissory  note»  t£|[^!t^]^^ 
dated  the  25th  of  March,  1830,  whereby  the  defendant  promised  to  pay  to  ^*''**^"' 
one  B.  B.,  or  his  order,  on  demand,  352/.  for  value  received,  with  lawful  thicm  he  lutd 
interest  for  the  same.     The  defendant  pleaded  that  the*  plaintiff  had  not  JJjJriurfthe 
sustained  damages  to  a  greater  amount  than  270/.,  and  gave  notice  to  the  note  before  he 
plaintiff  to  prove  the  consideration  for  the  indorsement     The  note  was  given     2.  Wh»^%^ 
for  a  valuable  consideration,  and  was  a  distinct  and  separate  transaction  in  <^^*  ^^*  ^ 
itself,  and  independent  of  any  collateral  considerations  or  dealings  between   PrtMioraftrbi- 
the  parties.     On  the  5th  of  February,  1831,  the  plaintiff  advanced  to  B.  B.  l^l^^^ 
the  sum  of  150/.,  and  on  the  29th  of  January,  1833,  the  further  sum  of  wMobtminedto 
100/.,  on   the  deposit  of  the  above  note;  but  the  note  was  not  indorsed  to  [Je^IuSbitnSorto 
the  plaintiff'untilas  after  stated.    On  the  16th  of  Auffuet,  1833^  the  pbuntiff  redaoe  the  d*- 
had  notice  that  B,  B.  was  indebted  to  the  defendant  in  a  sum  exceeding  the  TTerdirt  fw'*' 
amount  of  the  note  and  interest ;  upon  which  occasion  neither  the  defendant  ^  defendiint, 
disputed  the  plaintiff's  lien  to  the  extent  of  250/.  and  interest,  nor  did  the  Court '^Je* 
plaintiff  assert  it  to  any  further  extent.     After  this  period,  B.  B.  indorsed  {j^^ct**^ 
the  note  to  the  plaintiff     In  respect  to  the  250/.  advanced,  and  interest,  the  ought  to  be  re- 
plaintiff  would  be  entitled  to  22/.  10*.  over  and  above  the  sum  paid  into  fh^b7w!!u 
court.    At  the  time  of  bringing  the  action,  B.  B.  was  indebted  to  the  plaintiff  of  this  rale 
as  well  as  to  the  defendant,  in  sums  respectively  exceeding  the  amount  of  uxI^m^IKi? 
the  note  and  interest.**  »» ^^  < 

Adame,  Serjt.  and  Amoe,  shewed  cause. — The  question  here  is,  whether 
the  plaintiff,  having  taken  the  indorsement  of  the  note  afler  he  had  notice 
that  B,  B.  was  indebted  to  the  defendant  in  a  sum  exceeding  the  amount  of 
the  note,  can,  in  equity,  be  entitled  to  recover  more  than  the  sums  he  had 
advanced  previous  to  that  notice.     The  case  of  Burrough  v.  Moee  (a)  will 

(a)  10  R.  &  C.  558. 
2a  2 
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BmiCwmL  g<ovem'  this  case.  There  the  facts  were  nearly  the  same^  and  it  was  coa* 
tended  that  the  indorsee  of  an  over  due  bill  was  liable  to  the  equities 
generally,  and  not  to  such  only  as  attached  on  the  note  itselt  The  Court, 
at  first,  were  inclined  to  adopt  that  view  of  the  case,  but  afterwutb 
decided  that  such  an  indorsee  was  not  liable  to  claims  arising  out  of  coQi- 
teral  matters.  There  is  this  difierence  only  between  that  and  the  present 
ease,  that  there  it  did  not  appear  whether  the  party  had  notice  tif  the  otiier 
claims  independent  of  the  note  itself.  That,  however,  is  an  immateml 
diflerence.  In  this  case,  if  the  arbitrator  had  found  fraud  it  might  hsTe 
altered  the  case;  but  he  has,  on  the  contrary,  found  that  the  plaintiff 
advanced  250/.  before  he  had  the  notice,  and  that  B.  B.  was  indebted  to  the 
plaintiff  at  the  time  the  action  was  brought,  in  a  larger  sum  than  the  note. 
The  plaintiff  had  a  right  to  make  advances  to  2^.  B,  on  the  security  of  this  note^ 
though  he  knew  that  B,  B,  was  indebted  to  the  defendant  in  a  larger  amomit 
on  other  matters.  This  note,  which  is  payable  on  demand,  cannot  be  oona- 
dered  as  over  due  until  it  is  presented.  Borough  ▼.  f¥kdte  (6).  Tliat  hid 
not  been  done  when  it  was  indorsed  to  the  plaintifi)  and  therefore  the  case  of 
Burrough  ▼.  Momm  is  still  more  in  favour  of  the  plaintiff.  The  main  point, 
however,  on  which  the  plaintiff  relies  is,  that  where  matters  are  independent 
of  the  note  itself,  knowledge  of  them  will  not  vitiate  the  indorsement.  lo 
Browne  v.  Daviei  (e)  the  payment  which  was  tendered  in  evidence  vas 
clearly  an  equity  arising  on  the  note  itself;  and  the  principle  of  that  deciskn 
is,  that  if  a  person  takes  an  over  due  note  he  is  bound  to  inquire  as  to  vhat 
equities  are  due  on  it,  but  not  as  to  independent  transactions.  The  case  of 
Boehm  V.  Sterling  (d)  is  strongly  in  favour  of  this  position.  That  was  a 
case  arising  on  a  banker^s  check  which  was  not  paid  away  until  long  afWit 
bore  date.  That  case  also  shews  that  the  Court  will  limit  the  liability  of  the 
holder  to  such  equities  as  arise  on  the  note  itself.  The  next  case,  that  of 
Charles  v.  Mareden  (e),  does  not  bear  on  the  point,  except  to  support  the 
general  principle.  The  case  of  Collenridge  ▼.  Farquhareon  (/)  onlj 
decided  that  a  particular  book  of  accounts  was  not  evidence ;  but  Uie  prin- 
ciple to  be  collected  from  that  case  is,  that  if  it  had  been  allowed  as  evidence, 
the  judge  would  have  allowed  evidence  of  the  state  of  an  account  as  between 
the  plaintiff  and  a  third  person.  On  the  whole,  therefore,  this  case  must  be 
governed  by  that  of  Burrough  v.  Moee,  from  which  it  cannot  be  dis- 
tinguished. 

Goulhum,  Serjt.  and  N.  R,  Clark,  eontrd — ^The  original  payee  beinf 
indebted  to  the  maker  in  a  sum  exceeding  the  amount  of  the  note,  and  » 
having  virtually  lost  his  right  to  sue  on  it,  could  not  confer  that  right  on 
another  person  who  knew  of  that  fact.  It  appears  that  at  the  time  of  the 
indorsement,  B.  B,  was  indebted  to  the  defendant  in  a  sum  exceeding  tfce 
amount  of  the  note.  This  the  plaintiff  had  notice  of,  and  therefore  the  case 
of  Burrough  v.  Moee  is  an  authority  for  the  defendant.  There,  no  notice 
had  been  given ;  and  the  question  in  fact  was,  whether  notice  was  not  to  be 
presumed  from  the  party  having  taken  the  note  when  it  was  over  due.  b 
all  the  other  cases,  it  is  taken  for  granted  that  if  an  indorsee  has  knowledge 

(b)  4  Bam.  &  Cres.  825.  {e)  I  Tanat.  2«4. 

(c)  S  Term  Rep.  80.  (/)  I  Stark.  N.  P.  C.  259. 
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that  the  payee  candol  sue  on  the  note,  the  indorsee  himself  earaiot.    in      ^»ip^ 

Browne  y^  Dmnes  the  question  was,  whether  a  note  being  indorsed  after 

it  became  due  was  not  a  presumption  of  notice  of  the  payment  there  set  up 

as  a  defence ;  and  no  question  was  made,  that  if  notice  had  been  brought 

home  to  the  indorsees,  he  would  not  have  been  entitled  to  recover.    In  the 

case  of  Taylor  v.  Maiher  (g\  BuUer^  J.  says,  *'  If  there  are  any  circum*- 

stances  of  fraud  in  the  transaction,  and  a  note  comes  into  the  hands  of  a 

plaintiff  by  indorsement  after  it  is  due,  I  have  always  left  it  to  the  jury,  upon 

the  slightest  circumstance,  to  presume  that  the  indorsee  was  acquainted  with 

the  fiaud.''    Here  there  is  no  need  of  presumption  or  inference,  as  therQ  was 

direct  notice. — [Coleridge^  J. — Your  argument  proceeds  on  the  ground  that 

the  consideration  was  satisfied ;  but  you  must  not  omit  to  notice  that  the 

arbitrator  has  found  that  the  note  was  a  distinct  transaction.] — ^That  was 

when  the  note  was  given  in  March,  1830,  but  afterwards  the  consideration 

was  satisfied;  and  if  the  payee  had  brought  an  action  on  the  note,   the 

defendant  would  have  been  clearly  entitled  to  set  off  the  debt.     Tinson 

V.  FraneiM  (A)  was  a  case  arising  on  an  accommodation  note,  and  there  it 

was  held  that  w  indorsee  who  took  it  after  it  became  due,  took  it  on  the 

credit  of  the  indorsor,  and  subject  to  all  the  equities  with  which  it  might  be 

encumbered.     The  Court  will  not  lay  down  a  rule,  that  where  a  party  has 

lost  his  own  right  to  sue  on  a  note,  he  may  confer  that  right  on  another  by 

indorsement.     The  Court  will  not,  therefore,  discharge  this  rule. 

Cur,  adv.  vuli. 

CoLBaiDOB,  J.,  on  a  subsequent  day  {June  9th),  after  reciting  the  special 
facts  ibund  by  the  arbitrator,  said — Upon  these  facts  the  plaintiff  contends, 
that  the  note  being  payable  on  demand,  and  no  demand  having  been  found, 
cannot  be  considered  as  having  been  over-due  at  the  date  of  the  indorsement ; 
that,  even  if  it  be  so  considered,  he  is  bound  only  by  such  equities  between 
the  payee  and  maker  as  arise  upon  the  note  itself;  and  that  a  set-off  between 
these  parties,  arising  from  the  altered  state  of  their  general  accounts,  is  not 
such  an  equjty ;  the  note  having  been  given  upon  a  separate  transaction,  and 
remaining  specifically  unpaid.  For  this  latter  point,  the  case  of  Burrough 
V.  Mo»9  ift  relied  on,  in  which  the  distinction  was  taken  between  the  claim  of 
the  maker  of  a  note  to  avail  himself  of  a  defence  founded  on  the  general  state 
of  the  accounts  between  himself  and  the  payee,  and  his  right  to  avail  himself 
of  circumstances,  such  as  actual  payment,  release,  &c.,  which  aflect  directly 
the  demand  on  the  note  itself.  The  grounds  for  this  distinction,  when  con*- 
sidered  with  reference  to  the  circumstances  before  the  Court,  are  sound  and 
obvious,  and  the  case  appears  to  decide  no  more  than  this ;  that,  from  the 
mere  fact  of  the  note  being  indorsed  when  over-due,  the  indorsee  is  only  put 
to  inquire  (and  therefore  shall  only  be  presumed  to  know)  the  state  of  the 
transactions  as  to  the  note  itself,  and  is  only  identified  with  the  party  under 
whose  title  he  takes  it,  to  that  extent.  The  maker,  therefore,  was  not  allowed 
to  transfer  that  set-off,  which  would  have  been  available  for  him  against  the 
payee,  arising  from  the  general  debt  due  from  the  payee  to  him,  to  meet  the 
demand  which  the  holder  had  against  him  on  the  instrument  itself.  In  the 
present  case,  it  may  be  taken  in  favour  of  the  plaintiff,  that  the  note  was  not 

iy)  STerm  Rep.  88,  note.  (Ji)  I  Campb.  19» 
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JUICM.  oTer-due  at  the  date  of  the  indoriement ;  and  it  iinut  be  taken  agabstUm 
that  he  had  notice  of  the  state  of  accounts  before  he  made  any  oT  tbe  ad- 
vances now  in  dispute.  The  intended  eflfiM:t  of  that  notice  was,  that  u 
between  the  payee  and  maker,  the  note  was  no  longer  available;  thatu 
between  them  that  which  was  tantamount  to  payment  had  taken  place;  and, 
therefore,  that  any  further  advance  upon  the  i^te'  must  be  on  the  credit  of 
the  payee  only.  It  is  but  reasonable  that  this  notice  should  have  the  efiect 
intended ;  and/although.the  law  is  adverse  to  any  thing  which  goes  to  letter 
the  negotiability  of  bills  of  exchange  or  promissory  notes,  I  am  not  aware  of 
any  principle  in  it  which  will  have  that  operation  here.  This  Is  not  the  can 
of  a  note  or  acceptance  originally  given  for  accommodation,  and  without  con- 
sideration, in  which  case  the  accommodatioh  maker  or  acceptor  may  have  oo 
right  by  notice  to  prevent  a  party  from  giving  consideration,  and  suing  on  the 
note  or  bill,  because  such  notice  is  in  direct  contravention  of  his  ongiml 
undertaking. ;  Here  the  note,  for  all  beyond  the  sums  advahoed  on  the  de- 
posit, may.  be  considered  a  new  note,  made  for  valuable  consideration,  and 
satisBed  before  the  second  holder  has  given  any  consideration  for  its  indone- 
ment  It  is,  therefore,  no  more  in  contravention  of  its  original  purpose,  by  a 
notice  to  Restrain  its  further  circulation,  than  it  would 'have  beeo  *if,  afler 
payment,'  it  had  remained  by  accident  or  fraud  in  the  hands  of  the  origiDtl 
payee,  and  he  were  contemplating  to  re-issue  it.  The  same  principle  whidi, 
in  the  case  of  over-due  bills  without  actual  notice,  limits  the  Uabihty  of  the 
acceptor  to  the  extent  of  the  knowledge  which  the  law  presumes,  must,  as  it 
appears  to  me,  in  the  case  of  actual  notice,  whether  the  bill  be  over-due  or 
not,  limit  the  liabiKty  to  the  extent  Vf  the  actual  notice.  The  fact  of  indorse- 
ment is  not  material  on  this  question ;  the  holder  had  a  right  to  insist  on  that, 
and  it  was  the  duty  of  B.  B,  to  give  it,  for  the  purpose  of  enabling  the 
holder  to  reap  the  fruits  of  his  undisputed  lien. 

Upon  the  grounds;*therefore,  that  the  maker  might  lawfully  give  the  notice 
in  question,  that 'it' was  rgiven  in  due  time,  and  that  the  plaintiff  must  be 
Uken  to  have  made  every  subsequent  advance  upon  the  credit  only  of  the 
indorsor,  I  am  of  opinion  that  this  award  ought  to  be  Yeformed  by  reducing  the 
damages.by.  the  amount  of  such  advances.  But*  the  arbitrator  has  (bond  thit 
22/.  lOf.'  are  due  to  the  plaintiff  in  respect  of  interest  on<the'prior  adTanoes; 
and  to  the  extent  of  those  advances  it  was  not  disputed  Hbat  the  pkintiTs 
daim  was  good.  *  It: is  not,  therefore,  now  open'  to  the  defendant  to  contend 
(if  under  any  circumstances  such  contention  could  be  swScessfuUy  made) 
that  any  notice  of  any  such  lien  to  him  was*  necessary ;  and  if  the  pbintifs 
claim  be  good  to  that  extent,  it  will  be  good  also  for  this  accruing  sum. 
I  think,  therelbre,  the  verdict  should  only  be  reduced,  not  set  aside. 

The  verdict  was  then  reduced  by  consent  to  22/.  10«.,  instead  of  being 
referred  back  to  the  arbitrator. 

The  Master  taxed  the  costs  of  shewing  cause  against  this  rule  as  costs  in 
the  cause  to  which  the  plaintiff  was  entitled.  On  a  rule  to  shew  cause  why 
the  Master  should  not  review  his  taxation, 

Amoi,  in  shewing  cause,  was  stopped  by  the  Court. 

a:  R.  Clarke,  contrd.— The  Master  has  allowed  the  costs  as  if  the  plaintilT 
had  succeeded  in  the  application,  and  had  discharged  the  rule.    In  XM*f 
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V.  Harri9  (t),  after  a  writ  of  inquiry,  a  rule  having  been  obtained  to  set  aside  BaH  Court. 
the  inquisition  for  excessive  damages,  the  amount  was  referred  to  an  ar** 
bitrator.  He  having,  by  his  award,  reduced  the  damages,  the  Court  held 
that  the  plaintiff  was  not  entitled  to  the  costs  of  the  application.  It  is  said 
thfl^t  this  rule  was  not  to  reduce  the  datnages  only,  but  also,  in  the  alternative,' 
to  enter  a  verdict  for  the  defendant ;  but  it  would  be  more'  equitable,  as  each* 
party  has  partly  succeeded  on  the  rule,  that  each  should  pay  his  own  costs.* 
This  proceeding  on  the  award  is  not  strictly  in  the  cause,  and  therefore  the 
tajntion  was  wrong. 

CoLBRiDGB,  J. — It  appeared  to  me  fair  at  first  that  these  costs  should  not 
be  consickr^d  as  costs  in  the  cause ;  I  find,  however,  the  practice  to  be,  to  ^ 
consider  them  as  costs  in  the  cause.    The  verdict  not  being  entered  up  until 
sach  an  application  is  decided,  all  previous  costs  are  so  considered.  .  ^ 

(i)  3  Barn.  &  Crei.  620 


HlNCHLIFFE  V.   JoNES.  .  .^^SSJ** 

TpE/'IGHTMAN mowed  for  an  attachment  against  the  sheriff  for  not  return-  An  attAchment 

ing  B,  capifis,  according,  to  a 'judge's  order,  but.  which;  had  not  been  granted  for  not  j 

made  a  rule  of  court.     He  referred  to  Howell  v.  Bulteel(a)  as  an  authority,  ?t«yipg  » 

to  shew  that  notwithstanding  the  order  had  not  been  made  a  rule  of  court,  i^hichKas.n?t 

an  attachment  might  be  granted.  •'    '  been  made* 

but  bytheMme 

•  Coleridge,  J. — ^I  never  heard  of  an  attachment  being  granted  on  a  judge's  ^^m^e'J^fe 

order  which  had  not  been  made  a  rule  of  court    In  the  case  referred  to,  Lord  of  ctmrt,  and  an 

Lyndhur9t  says,  "  The  good  sense  is,  that  one  motion  is  sufficient  for  the  pui^  may^be  ob- 

poseof  making  the  order  a  rule  of  court,  and  for  obtaining  the  attachment."  ^'"®^  fordis-  . 


tbereof. 


Wightmctn  then  made  the  motion  in  that  form,  and  it  was  granted  {b). 

(a)  2.  Crompt.  &  Mees.  839 ;.  8  Dowl.      99.  LUtledaie,  J.  held,   that  two  distinct 
P.  C.  99.  n.  motions  were  necessary. 

^  (6)  Id  Stainiand  v.  Ogie,  8  Dowl.  P.  C. 


Frankum  V.  Earl  of  Falmouth  and  another.  BmiCburt 

¥N  this  case  an  action  had  been   brought   for  diverting  a  water-course,  In  an  action  for 
flowing  to  the  plaintirs  mill.    The  defendants  pleaded :  Firn,  Not  guilty ; .  ^Xtl^^^f 
JSjecandly,  That  the  plaintiff  ought  not,  by  reason  of  the  possession  of  the  mill, .  where  a  plea  of 
to  have. Had  or  enjoyed  the  benefit  of  the  water  so  diverted;  THirdly,  That  fouxfffo/the* 
tbe  Earl  of  Falnumth  was  seised  of  land  contiguous  to  the  stream,  at  a  pi*;ntiff,  but 

.  .   ,      •  ^  .      ,  ,         .«■  11  1  •        '  '    1  1      1    i        a  plea  denying 

higher  part  of  it  than,  the  null ;  and  because  the  water  was,  penned  back  by  the  right  to 
t^,p|^intiflr,'and  by. reason  thereof,  flowed  injuriously  through  the  said  lands,,  the  defendant- 
the  defendants  therefore  diverted  it ;  Fourthly ^  That  the  water  which  was .  —Ji^  that  the 
diverted  ought  not  to  have  run,  ur  flowed  to  the  mill.     At  the  trial  the  plain-  entUied"to1[he 
tiff*  failed  in  making  out  a  right  to  the  water  in  respect  of  his  mill;  but  it  ^neral  costs  of 
appeared  he  h&d  a  right  in  respect  of  his  land.   The  jury,  under  the  direction 
of  the  learned  judge,  found  a  verdict  for  the  defendants  on  the  first  plea;  and 
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abo  on  the  second  and  fourth  pleas ;  and  for  the  plaintiflron  the  thiid.  Afte^ 
wards,  on  application  to  the  Court  {a),  the  verdict  was  ordered  to  be  e&tmd 
for  the  plaintiff  on  the  first  plea  also;  because,  since  the  rule  of  F.  7!4 
'  Wm.  4,  that  plea  only  put  in  issue  the  mere  fact  of  the  diversion  by  the  de- 
fendant, and  admitted  the  right  on  which  the  plaintiff  sued.  On  taxing  the 
oosts,  the  Master  thought  that  the  defendant  was  entitled  to  the  general  costs 
<if  the  cause,  and  made  an  order  accordingly. 


Curwood  now  applied  to  the  Court  for  the  Master  to  review  his  taiatiog. 
—The  verdict  being  for  the  plaintiff  on  the  general  issue,  he  is  entitled  to 
the  general  coats  of  the  cause.  The  chief  point  contested  at  the  trial  wn 
on  the  third  plea,  whether  the  plaintiff  injuriously  penned  back  the  water. 
That  was  found  for  the  plamtifi)  and  he  is  entitled  to  the  general  costs  of 
the  cause. 

CoLiRiDOB,  J. — The  fallacy  is  in  calling  the  first  plea  the  g^ieral  issue.  1 
think,  if  any  thing,  the  general  issue  has  been  found  for  the  defendant ;  as  the 
right  to  the  water,  on  which  the  plaintiff  relies,  has  been  found  against  him. 
I  think  the  Master  was  right  in  the  taxation. 

Rule  refused. 

(a)  See  tha  oaie  tmU,  p.  1;  and  6  Our.  &  Payne.  599. 


BailCMrt. 


YOUDE  V.   YOUDE. 


A  motion  to       ^HIS  was  an  action  on  an  annuity-bond.    The  defendant  pleaded  fum  ut 
^^t^not  factum,  payment,  and  a  set-off.     An  order  was  obtained  by  the  plaintiff 

be  made  after     for  particulars  of  the  set-off.     Before  they  were  delivered,  and  before  replia« 
SrfendMt  nrast  ^<0D»  ^^  defendant  obtained  a  rule  to  shew  cause,  why  the  venue  should  not 
r*^*  "ei^^****  ^  changed  from  Middleeex  to  Denbighshire,  as  most  of  his  witnesses  lived 
in  that  county. 

/.  Bayky  shewed  cause. — This  application,  before  issue  joined,  is  pre- 
mature, Weatherby  v.  Goring  (a);  Maude  v.  Seeeitme^b).  He  was  then 
stopped  by  the  Court. 

Tyrwhitt,  eontrd, —  Weatherby  v.  Goring  was  before  plea  pleaded,  and  the 
attention  of  the  Court  was  not  called  to  that  point,  but  as  to  the  necessity  of 
having  an  affidavit  of  merits.  In  Cotterill  v.  Dixm  (c),  it  was  decided  the 
application  should  be  made  after  plea. — {Coleridge,  J. — ^Is  it  not  the  princifJe 
of  that  decision  that  it  must  be  known  what  the  issue  is  before  an  application 
to  change  the  venue  can  be  made!] — It  is  sufficiently  known  here  what  the 
issue  will  be.  If  the  plaintiff  sliould  reply  the  Statute  of  limiUtions  to  the 
set  off  it  will  still  require  ths  same  witnesses  to  support  it.  In  Parmeter  r. 
Otway  (d),  Littledale,  J.  doet*  not  say  issue  must  be  joined.  That  was  a 
case  before  plea,  and  Littledale,  J.  says,  <'I  think  it  is  sufficient  if  the  gTOond 
of  defence  is  fully  disclosed.^'    Here  the  defence  lias  been  disclosed. 


(a)  8  Barn.  &  Creia.  553. 
(6)  1  Cromp.  Meet.  &  Res.  86 ;  S.  C. 
Norn  Bohri  v.  SeitioM,  9  Dowl.  P.  C.  699. 


(c)  1  Cromp.  &  Mees.  661. 

(d)  8  Dowl.  P.  a  66. 


TRINITY  TERM,  1886. 

CountiDOS,  J.-^I  sbali  decide  on  the  case  of  Weaiherby  ▼.  Garif^,  where     B^GMrt. 
it  certainly  wan  decided  that  the  application  could  not  be  made  until  issue 
tvas  joined.    All  the  cases  coincide  with  the  same  principle,  and  there  is 
nothing  in  this  case  inconsistent  with  it.    Though  I  can  anticipate  what  the 
replication  will  be,  yet  that  being  the  general  rule,  I  must  abide  by  it. 

Rule  discharged. 


Doe  d.  Palmer  and  John  Butler  v.   Roe.       ^«i^- 

^HIS  was  a  rule  obtained  on  behalf  of  W,  H,  FoMbrook,  to  shew  cause  i.  The  Court 

why  four  bills  of  costs  and  all  other  matters  delivered  by  the  plaintiTs  ^^J^ZZr^ 
attorney,  Charles  S.  Butler,  to  W.  H.  Foebrook  and  R  Leigh,  or  either  of  ne/ibiUtotaz- 
them,  should  not  be  referred  to  the  Master  to  be  taxed,  and  why  the  attor-  pnyer^/a  per- 
ney  should  not  refund  such  part  of  the  whole  sum  paid  to  him  upon  those  son  who  is  not 
hills  as  should  be  deducted  upon  the  taxation.  The  facts  of  the  case  and  client,  but  who 
the  arguments  are  sufficiently  referred  to  in  the  judgment.  M?d"thebUL^ 

2.  Where  an 

8.  Hughee  shewed  cause,  and  cited  DagUy  v.  Kentish  (a)  ;  Clutterbuck  ^enM^V^"**" 
▼.   Combes  (b);  Exparte  King  {c) ;  Drax  \.  Scroope  {d)  ;  Longford  r.  brought  on  the 
Nott(e);  Stotiev.  LordBeetive(f);  Grettony,  Leybum{g);  Wilkinson  iel^*by*the* 
and  Foster  {h)  ;  Sadler  v.  Pal/reyman  (t").  ww^nu  wd 

a  compromise 

Steer,  contrd,  cited  Thwaites  \.  Mackerson (j),  and  Glascot  v.  Castle (k).  ^"Sthi 

Cur,  adv.  vult.  old  lease  was  to 
be  surrendered 
and  a  new  one 

Coleridge,  J.,  aflerwards  (/une  Uth),  gave  judgment. — This  was  a  rule  mnted,aod 
calling  upon  Charles  S,  Butler  (an  attorney  of  this  court)  to  shew  cause  lessors  of^the 
why  the  several  bills  of  costs  in  this  cause,  and  all  other  matters  delivered  Pl*'°*!f  ^t^u** 
by  him  to  fF.  H.  Fosbrook  and  P,  Leigh,  or  either  of  them,  should  not  be  was  done,  the 
referred  to  the  Master  to  be  taxed.     The  affidavits  were  contradictory  as  to  ^^IjSjf  jj 
many  circiunstances,  but  the  material  facts,  on  which  my  judgment  will  pro-  refer  the  bill  of 
ceed,  are  very  clear.     Fosbrook  was  under  lessee,  for  a  long  term,  of  certain  twney  tothe*" 
premises  which  he  had  originally  rented  under  John  Butler,  and  upon  which  l*»«*"  ®y^ 
Leigh,  who  was  an  attomey,^had  advanced  money.     The  covenants  of  the  uxation.  ^ 
lease  were  broken,  and  /.  Butler,  or  his  assignee.  Palmer,  had  commenced 
an  action  of  ejectment  to  recover  the  possession.     Charles  S,  Butler  was 
the  attorney  in  that  action  for  the  lessors  of  the  plaintiff.     In  this  state  of 
things  a  negotiation  was  opened  on  the  part  of  Fosbrook  and  Leigh,  in  which 
the  latter  was  the  principal  ostensible  party,  and  of  which  he  was  to  keep  the 
greater  share  of  the  benefit,  but  it  was  for  the  benefit  of  both.   The  result  was, 
that  the  action  was  stopped  on  the  terms  of  paying  the  costs  of  the  lessors 
of  the  plaintifl^  the  surrender  of  the  lease  by  Fosbrook,  and  the  grant 

(a)  2  Btfo.  &  Adol.  411 ;  1  Dowl.  P.  C.  (/)  1  Jacob  &  Walker.  292.  n. 

SSI.  (ff)  1  Turn.  &  Rqs.  407. 

(6)  5  Bam.  &  Adol.  400 ;  2  NeT.  &  Man.  (A)  7  Moor«.  496. 

309.  (i)  3  Nev.  &  Man.  599. 

(c)  8  Nev.  &  Mao.  4S7.  (j)  8  Car.  &  Payne,  841 ;  M.  &  Malk. 

(<0  S  Bam.  &  Adol.  581 ;  1  Dowl.  P.  C.  199. 

69-  ik)  2  Cromp.  &  Jerv.  855 ;  8  Tyr.  809 , 

W  1  Jacob  A  Walker,  291.  1  Dowl.  P.  C.  817. 


840  TERM  RtPORTO  ix  thi  KING'S  BENCH. 

WifWt      of  a  new  leaM  to  Leigh.     The  bills  in  question, .four  in  Dumber,  and  sepa- 
Dos  d0m.      »^*y  delivered,  arose  out  of  this  treaty,  and  were  as  follows  :— 
Palmss 

r. 

Roi.  £    8,   d.        ^ 

Costs  of  ejectment         •        «    ,    •        -        •>      10  15    0 
Snrrenderpf  lease,  and  agreement  for  new  lease       13  13    0 
New  lease     -        -        -        -        -        -        -16  18    2 

R^istry,  memorial,  &c.  -        -        .        4  18    4 


£46     4    6 


These  bills  have  been  paid,  and  it  was  much  discussed  whether  Fahreok 
or  Leigh  were  the  party  charged  by  Charlee  S.  ButUr,  and  paying.  I  think 
that  as  between  him  and  Foebrook,  the  latter  must  be  taken  to  be  that  per- 
son, whatever  private  understanding  there  may  have  been  between  Bvtler 
and  Leigh;  and  further,  I  think  that  substantially  the  whole  must  be  cqd- 
sidered  as  one  transaction,  and  that  the  four  bills  should  have  been  deliTered 
as  one. 

These  facts,  therefore,  raise  the  question,  whether  the  Court  has  anj 
power  to  refer  to  taxation  an  attorney's  bill  at  the  prayer  of  any  one  but  the 
client.  It  may  now  be  considered  as  settled,  that  the  Courts  have  no  genenl 
inherent  power  to  order  the  taxation  of  an  attomey^s  bill.  Such  a  power  was 
asserted  in  Wiletm  v.  Gutteridge  {();  but  it  was  doubted  by  all  thejud^ 
on  a  consultation  with  them  in  the  case  of  Dogleg  y\  Kentieh,  and' it  was 
denied  in  CluUerbuck  v.  Cambee,  and  in  Exparte  King,  It  should  be  ob- 
served, that  there  is  nothing  in  these  decisions  which  at  all  interferes  with  the 
general  power  of  the  Courts  to  call  their  officers  to  account,  upon  any  charge, 
of  extortion  or  misconduct  in  the  course  of  their  practice.  These  decisioDs, 
however,  shew  that  a  direct  application  to  refer  a  bill  to  taxation  must  pro- 
ceed upon  the  Statute  2  Geo.  2,  c.  23»  s.  23.  Now  it  should  seem  by  that 
section,  that  the  taxation  of  a  bill  is  consequently  only  upon  the  delivery  of 
it  signed,  and  this  delivery  is  to  be  to  the  party  to  be  charged  therewith,  upon 
whose  application  the  taxation  is  to  be  ordered.  The  party  to  be  chaiignl 
therewith  appears  clearly,  from  the  language  and  intention  of  the  whole  sec- 
tion, to  be  the  original  employer  or  client  upon  whose  rt^tainer  the  employ- 
ment was  undertaken.,  Accordingly,  in  Longford ^y,  A^oU,  upon  a  petition 
for  the  taxatkm  of  a  solicitor's  bill  of  costs,  which  had  been  paid  by  the  pe* 
titioner,  but  the  business  for  which  had  been  done  for  other  parties,  for 
whose  costs  the  petitioner  had  ultimately  become  liable,  the  Master  of  ii^ 
Rolls  (Sir  T.  Plumer)^  thought  there  was  no  instance  of  extending  the  juris- 
diction to  cases  not  between  solicitor  and  client ;  and  he  observed,  that  if  upon 
a  compromise  the  one  party  agreed  to  pay  the  bill  of  the  solicitor  employed 
by  the  other,  it  could  not  be  said  that  that  made  him  his  solicitor.    ' 

In  the  present  case,  Charlee  S.  Butler  could  have  delivered  no  bill,  nor 
maintained  any  action  for  his  costs  in  the  action  of  ejectment,  against  Foh 
brook.  If  Fosbrook  had  defended  the- Action,  until  judgment  had  passed 
against  him,  he  would  have  paid  the  costs,  taxed  as  between  party  and  partji 

(0  8  Bara.  &  Cres.  157  j  4  Dowl.  &  Ryl.  786. 


TRINITY  TERM,  18a5.  '  841 

hok  he  cannot  entitle  himself  to  tax  it  as  between  solicitor  and  client,  because  Bail  Covrt. 
he  has  agreed  as  one  term  of  a  compromise  to  pay  it,  the  bill  being  directly  p^^  ^^ 
due  from  the  lessors  of  the  plaintiff.  I  am  of  opinion,  therefore,  that  the  ob-'  Palmi& 
jection  made  at  the  bar  against  the  power  of  the  Court  to  direct  the  taitlili(M  i^^i, 
of  the  bill  of  costs,  must  prevail ;  and  if  that  be  so,  there  is  nothing  of  a 
taxable  nature  to  connect  the  three  other  bills  with,  so  as  to  render  them  sub- 
ject to  tasatbn,  to  which,  in  their  own  nature,  they  are  not  liable.  A  case 
was  cited  of  Starie  y.  Lord  Bective^  to  be  found  in  a  note  to  the  case  of 
Longford  y.  Nolt,  in  which  the  defendant  agreed  upon  a  compromise  to  pay 
the  bill  of  the  plaintiff's  solicitor.  About  a  year  after  payment,  he  petitioned 
for  a  taxation,  stating  the  bill  to  contain  fraudulent  charges.  The  Master  of 
the  Rolls  dismissed  the  petition,  on  the  ground  that  the  payment  of  the  bill 
had  formed  one  item  in  a  general  agreement  between  the  plaintiff  and  de- 
fendant, which  could  not  be  disturbed  in  part.  This  dismissal  did  not  pro- 
ceed apparently  on  a  supposed  want  of  jurisdiction,  but  it  is  an  authority  in 
point  of  discretioin  in  the  present  case.  The  amount  of  the  charges  in  these 
bills  is  not  perhaps  satisfactory,  but  the  whole  arrangement  was7one  by 
which  a  forfeited  lease  was  renewed ;  and  if,  as  was  contended,  Leigh  either 
overstepped  his  authority  or  sacrificed  the  miere^i  fS{  Fotbrook  to  his  own,  the 
remedy  should  be  sought  against  him ;  while,  if  a  case  Of  fraud  or  extortion 
can  be  established  against  Butler ,  he  may  still  be  made  amenable  to  the 
Court.  ,      , 

This  case  might,  perhaps  have  been  disposed  of  on  the  ground  of  delay.  It 
appears  that  a  similar  application  was  made  to  my  brother  Boeanqtiei  in 
February  last,  at  chambers,  and  an  order  was  nxade  by  him  referring  only  the 
first  of  the  before-mentioned  bills  to  taxation.  That  order  was,  however,  never 
drawn  up,  and  no  satisfactory  reason  was  assigned  fdr  that,  for  renewing  the 
application  at  all,  or  afler  so  long  an  interyaU  I  think,  however,  the  rule 
must  be  discliarged  on  the  grounds  first  stated. 

Rule  discharged. 

M^DouGAL  V.  Nichols.  ^^^TJ*" 

fN  May,  1834,  the  plaintiff's  attorney's  bill  was  referred  to  the  Master  for  The  Court  his 
taxation.    On  going  through  the  cash  account,  the  Master  required  <»n-J  J|JmS"per- 
firmatory  evidence  of  some  of  the  items.     This  evidence, /am«i  M*Dou'gai/*  90a  to  vppeu 
a  cousin  of  the  plaintiff,  was  able  to  give.    On  application  to  him,  he  said  he  ^eocl  Mora 
was  willing  to  appear  before  the  Master,  but  was  afraid  the  attorney  would  **»•  Mut«r. 
cdnmence  some  proceedings  against  him.  ; 

Sewell  applied  for  a  rule,  calling  on  Jamee  M'Dougal  to  appear  and  give 
evidence  before  the  M^fter.  ,  The  plaintiff  has  no  mode  of  compelling  this 
person  to  give  his  evidence,  unless  the  Court  will  interfere.  Here  there  is  an 
action  pending '  in  which*  the  bill  of  costs  was  incurred,  and  the  Court  has  an 
original  right  to  compel  this  persbn  to  give  his  evidence.  By  8  and  4  Wi  4^ 
c  42,  8.  40,  it  is  enacted,  that  witnesses  may  be  compelled  to  appear  before 
arbitrators,  and  the  Court  will  exercise  the  same  power  in  this  case. 

CoLSRiDGB,  J.-»That  provision  is  an  argument  against  this  application. 
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BaOOawi.      Bs  it  shews  it  was  neoessaiy  to  have  that  Act  tor  thcMe  particiikr  cuei,  aal 
^^        the  argument  would  shew,  that  in  all  cases  the  Court  has  the  power.  A 
case  may  perhaps  be  made  against  the  attorney  to  authorise  the  inteiferam 
of  the  Court. 

Ruk  refused. 

^^aoy*.  Hanson  v.  Shackelton. 

1.  A  writer       ^HIS  was  a  rule  to  set  aside  a  writ  of  summons,  because'  it  was  dated  oo 
S"'SSjl?i?  the8dofilfay,whichwasaiStimiay. 

wholly  Toid, 

irih^e^udH        Corraw  shewed  cause. — ^This  objection  is  too  late,  as  it  ought  to  have 

dal  notice  of      been  made  within  a  reasonable  time  (a).     This  writ  was  served  on  the  5th  of 

week  in  which    ^^y»  ^^^  o^  ^^^  23d,  notice  of  the  declaration  being  filed,  and  particulars  of 

a  ceruinday  of  demand  were  given.     This  applicatbn  was  not  made  until  the  fourth  day  of 

this  term.    In  Tyler  v.  Green  (b),  after  nine  days  delay,  it  was  held  too  late 

to  make  a  similar  motion.    It  may  be  argued  the  writ  is  wholly  void ;  but  If 

so,  the  defendant  must  proceed  by  writ  of  error.     The  writ,  in  fiu^t,  was 

issued  on  the  Monday, 

R,  Bayly,  eontrd. — This  writ  is  wholly  void  ;  the  lapse  of  time  is  there- 
fore no  bar  to  this  application.  In  Vaughan  v.  Loyd  (c),  it  is  said,  that  if 
an  original  writ  bear  date  on  a  Sunday,  the  appearance  of  the  party  would 
not  help  it. — [Coleridge,  J. — ^I  suppose  it  appears  by  the  affidavit,  that  the 
day  on  which  the  writ  was  dated  was  a  Sunday.] — ^No,  it  does  not ;  but  the 
Court  are  bound  to  take  judicial  notice  of  the  ordinary  computation  of  time  (d). 

CoLBRiDOB,  J. — My  doubt  is,  whether  I  am  bound  to  take  notice  that  the 
3d  of  May  was  a  Sunday,  I  thought  when  the  rule  niei  was  moved  for,  it 
appeared  clearly  by  the  affidavit,  that  the  writ  was  dated  on  a  Sunday.  I 
am  unwilling  to  yield  to  the  objection. 

Cur,  adv.  vuU. 

Coleridge,  J.,  the  same  day  said ;  I  have  sent  to  the  full  Court,  and 
they  think  I  am  bound  to  take  judicial  notice  that  the  3d  of  May  was  a 
Sunday.    The  whole  therefore  is  a  nullity,  as  the  writ  is  void. 

Rule  absolute,  but  without  costs. 

(o)  Reg.  Gen.  88.  H.  T.  9  W.  4.  (O  Viner'i  Abr.  Ut  "  Sunday.*'  (C.) 

(6)  8  Dowl.  P.  C.  489.  (<0  ^oyle  v.  Lord  Comwaliis,  1  Sir.  w 


Baa  Court.  Klos,  Aisslgnee  of  M*Dowall  v.  Dodd. 

Where  there  YN  this  case  M'Dotoall  recovered  a  judgment  in  debt  for  600/.  debt  and 
ilSe^hJdiJk  .  »'•  **•  costs.  He  afterwards  became  insolvent,  and  Afot,  his  assignee,  sued 
in  entering  up  out  a  toire  faoiae,  which  was  in  the  usual  form,  to  obtain  execution.  In 
"^i^^^Z  Hilary  Term,.  \  W,  4,  judgment  was  entered  upon  the  eeire  facioM.    The 

obtain  execu- 
tion on  A  judgment  in  debt,  by  entering  it  in  the  form  in  astumpeit ;  QwBre,  whether  the  Court 
can  amend  it  in  a  paheequent  term. 
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award  of  ezecuikm  was  in  this  form ;  "  that  the  said  John  Klos  have  his  Baa  Gmrf . 
execution  for  the  damages  aforesaid."  No  execution  having  been  sued  out 
i  within  a  year,  a  second  9cire  facias  was  sued  out  It  recited  that  M'Dawall 
had  recovered  a  debt  of  500/.  and  3/.  5i,  for  damages ;  that  he  aflerwards 
became  insolvent,  and  that  his  eflects  were  assigned  to  Klos  ;  it  then  recited 
the  previous  scire  facias,  and  an  award  of  execution  thereon  to  Klos,  as 
Giiignee  as  aforesaid,  for  the  debt  and  damages,  aforesaid,  &c.,  as  appeared 
of  record,  &c.  The  defendant  appeared  to  this  scire  facias,  and  pleaded  that 
there  was  no  record  whereby  it  was  considered  that  Klos,  as  assignee  as 
aforetaid,  should  have  execution  against  Dodd,  for  the  debt  and  damages 
aforesaid,  in  manner  and  form,  &c.  Issue  was  joined,  and  it  was  then  dis- 
covered that  there  was  an  error  in  entering  up  the  judgment,  or  award  of 
execution,  on  the  first  scire  facias.  The  error  was  in  omitting  to  name  Klos 
at  assignee,  and  making  the  award  for  the  damages  only,  and  not  for  the 
debt  and  damages. 

Theobald  moved  to  amend  the  award  of  executbn  on  the  former  scire 
facias,  so  as  to  support  the  allegation  thereof  in  the  declaration  on  the  second 
scire  facias. 

Miller  shewed  cause  in  the  first  instance. — This  is  not  a  case  of  a  vari- 
ance which  may  be  amended  under  the  Statute  3  and  4  W.  4,  c.  42; 
nor  under  9  Cr.  4,  c.  15.  This  is  a  motion  to  amend  not  the  record  on  which 
the  issue  is  now  joined,  but  a  record  of  a  previous  term,  so  as  to  support 
that  issue. 

He  was  then  stopped  by  the  Court  inquiring  what  authority  there  was  to 
amend  a  record  of  a  former  term  f 

Theobald. — This  was  a  mere  mistake  of  the  clerk  in  entering  up  the  judg- 
ment in  the  form  in  action  of  assumpsit,  instead  of  in  debt,  and  is  within  the 
common  law  jurisdiction  of  the  Court — [Coleridge,  J. — ^Is  not  that  confined 
to  the  pleadings  while  they  continue  on  paper?] — Theobald  then  referred 
to  Archbolds  Practice,  but  took  time  to  look  into  the  authorities. 

Coleridge,  J.,  the  next  day,  suggested  that  the  plaintiff  might  amend  by 
passing  over  the  first  scire  facias,  striking  out  the  recitals  thereof  in  the 
second  scire  facias,  and  declaring  on  the  second  scire  facias,  as  if  it  was 
the  first ;  the  defendant  to  plead  de  novo  ;  and  the  plaintiff  to  pay  the  costs 
of  amendment,  and  the  costs  of  opposing  the  rule. 

Theobald  said  he  was  prepared  with  authorities  to  support  his  application^ 
but  took  his  rule  according  to  the  suggestion  of  the  Court  (a). 

(a>  The  following  were  the  authoritirs  Gale,  8  Lev.  29 ;  Green  v.  Renneil,  I  Term 

referred  to  -.—Short  v.  Coffin,  5  Burr.  2T80 ;  Rep.  782 ;  V«her  v.  Daruey,  4  M.  &  S.  94 ; 

Mara  v.  Quin.  6  Term  Rep.  1;   Rolle's  /farrfyv.  ColAcarl,  1  Manh.  180;  Dunbar 

Ahr.  "  AroendmeDt,"  (G.)  pi.  2 ;  iValker  v.  v.  Hiickcock,  8  M.  &  a  591. 
WoTileff,  HattoD**  Rep.  88;  Chapman  r. 
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^^tSS^'  Gould  v.  Williams, 

1.  An  agre^-  fllHIS  was  a  rule  to  shew  cause  why  the  bail-bond  should  not  be  set  aside 
to  withdraw  the  ^nd  be  delivered  up  to  be  cancelled.    The  ulefendapt  was  airested  09 

^^i^lTdU^*  the  14th  of  May;  on  the  16th  he  gave  a  bail»boiid  ;  on  the  same  diy  a 
charge  under  summons  was  taken  out  to  set  aside  the  bail-bond,  as  the  biH  ofexchange  oo 
Debton'^Acicm  ^^ich  the  defendant  was  arrested,  had  been  given  in  consideration  of  the 
eonditionofhiA  plain^ff  not  opposing  the  defendant's  dischaige  under  the  Insolvent  Debtors' 
t]bI*dSu;^ud^  Act.  On  the  18th,  the  plaintiff's  attorney  requested  time  to, answer  the 
hisMmguaran-  affidavits^  and  had  three  days  given.  Before  that  time  ejq)ired,  the  piaintilT's 
meat  of  it,  and"  attorney  wrete  to  the  defendant's  attorney,  requesting  that  the  niatter  might 
waa^u^drmwn  ^^^^^^  ^^^^  ^*^^  ^®  wfote  again,  as  his  client  was  in  the  country.  He  did  not 
and  after  the  *  Write  again  until  the  27 th.'  The  next  day  an  objection  was  made  before  a 
bln^wufgiTen :  J^S^  •*  chambers,  to  the  form  of  the  affidavit.  On  the  application  being 
^H^that  reneiwed  the  following- day,  before  CoUrid^e,  3,,  the  plaintiff 's  attorney  oIik 
contrary  toUe    jected  that  the  Implication  was  too  late,  and  the  order  accordingly  vas 

f^wiTTOt***  refused. 

Debton'  Act,  The  affidavits  on  which  the  present  motion  was  made,  and  those  on  the 

hariM  i£enar-  ^^^  *^^  ^^^  Contradictory  as  to  the  bil^  having  bfen  given  in  oonsidm- 

reated  on  if,  tion  of  the  plaintiff  not  opposing  the  defendant's  discharge  under  the  Insd- 

the  bail-bond  *  ia  1  *       »  a   * 

waaorderadto    vent  Debtors' Act 

be  delivered  up 

2.  Where  there  S,  Hughei  shewed  cause. — ^The  defendttit  was  discharged  under  the 
!li*a^rying\*J  Insolvent  Debtors'  Act,  on  the  15th  of  ;Npvember,  and  the  bill  of  exchange 
the  (iuurr  to  was  given  on  the  30th  of  November,  paya))le  six  months  after  date.  There 
b^Id  aet  aaide  '^  "^  ^^'^^  which  holds  that  a  promissory  note,  or  bill,  given  after  a  prisoner's 
which  haa  discharge  under  the  Insolvent  Act,  is  void.  \  In  Jaeksan  v.  Davideon  (a),  the 

compliance  Qote  was  given  before  the  discharge ;  therefore,  if  this  bill  had  been  obtained 
•^'the**laintiir-  ^*"^^  ^^  imprisonment,  it  might  have  been  void.  In  Tabram  v.  /T«^ 
—/mJ;  that  it'  man(J>),  the  agreement  was,  that  the  debt  should  be  omitted  from  the 
o'bjirt2d\hIt  8c*»edule ;  that  case  therefore  also  differs  from  the  present.  This  vas  a 
the  application  mere  voluntary  act  on  the  part  of  the  defendant  to  revive  the  debt,  which  he 
i^*awi»ott2Se  was  at  liberty  to  do.  In  Hamberv,  Cooper  (c);  it  was  held,  that  giving  a 
time.  new  bill,  drawn  by  a  third  person,  was,  in  some  respects,  an  extinguishment 

of  an  old  debt.  In  the  same  way  this  bill  was  guaranteed  by  the  defendant's 
son,  and  is  therefore  quite  independent  of  the  original  debt,  h  is  sworn  also 
by  the  plaintiff's  affidavit,  t^hat  this  and  another  bill  were  both  given  for  a 
balance  due  beyond  the  sum  inserted  iu  the  schedule ;  and  from  the  case  of 
Bishop  V.  Polkill  {d),  it  seems  that  the  defendant's  discharge  would  not  ei- 
tend  to  this  balance,  therefore  this  bill  was  given  for  a  good  consideratioo. 
Another  objection  to  this  application  is,  that  it  is  not  made  within  a  reason- 
able time.  It  has  already  been  so  decided  at  chambers,  and  there  is  nothing 
now  to  induce  the  Court  to  reverse  that  decision. 

Comtftif  conird, — Rogers  v.  Kingston  (*),  and*  Murray  v.   Reeves {/)» 

(a)  4  Bam.  &  Aid.  691.  (cO  1  Moody  &  Rob.  S63. 

(ft)  «  Dowl.  P.  C.  875.  (e)  10  Mooi*.  97. 

(c)  1  Gale,  103.  if)  4  Barn.  &  C«s.  «1. 


TRINITY  TERM,  1885.  B45 

shew  that  this  bill  is  contrary  to  the  policy  of  the  Insolvent  Debtors'  Act.      B^On^, 
The  delay  there  has  been  in  making  this  application,  was  owing  entirely  to        ^-^"^ 
ihe  plaintiff.    It  was  he  who  requested  the  delay,  and  he  cannot  now  turn 
ruund  and  say  the  defendant  is  too  late.     When  this  motion  was  made  at 
chambers,  these  facts  were  not  stated. 

•^'  C^L^RinoE,  J. — If  the  facts  had  all  been  before  me  at  chambers,  I  should 
not  •  have  resisted  the  application  on  the  ground  of  it  being  too  late.  The 
delay  has  been  fully  explained.  As  to  the  other  point  in  the  case,  the 
material  facts  are,  that  the  defendant  was  in  prison  for  a  debt  on  which 
opposition  might  have  been  made  to  his  discharge  under  the  Insolvent 
Debtors*  Act,  and  notice  of  opposition  was  in  fact  given.  On  one  side  an 
agreement  is.  sworn  to  hare  been  then  made,  that  if  the  defendant  would 
g^ve  his  bills  of  ^change,  and  his  son  would  guarantee  the  payment  of  them, 
the  opposition  shbukL^be  withdrawn.  In  fact,  the  opposition  was  withdrawn ; 
the  defendant  was, discharged ;  and  the  bills  were  given.  Now,  what  expla- 
nation can  be  given  of  these  facts  ?  It  is  impossible  to  say  but  that  this 
agreement  must  have  been  made.  That  being  the  state  of  facts,  how  does 
the  la^  apply  to  them  ?  '  These  bills  are  expressly  in  contravention  of  the 
Insolvent  Debtors'  Act.  The  creditors  are  entitled  to  have  all  honourable 
opposition  made,  so  as  to  obtain  a  full  disclosure  of  all  facts  connected  with 
the  insolvent's  estate.  These  biHs  were  the  means  of  preventing  a  full 
examination  before  the  commissioners.  This  rule  must  therefore  be  made 
absolute. 

Rule  absolute. 


Saxon  v.  Swabey.  Bcaomrt. 

TN  this  case  the  plaintiff  gave  a  peremptory  undertaking,  m  Easter  Term,  to  Wbere  tlMtria 
try  tlie  cause  at  the  sittings  after  the  term.  On  the  day  of  trial  at  Guild-  °^»«*«^  «*"»• 
hail,  the  cause  was  unexpectedly  called  on,  two  previous  causes  which  had  tedly,  and  one 
been  expected  to  occupy  a  long  time,  being  referred.  The  plaintiff's  counsel  wUnJSJSlTSd* 
were  ready  to  proceed,  except  that  one  of  the  witnesses  was  absent.  The  both^ede- 
defendant's  counsel  were  both  absent,  but  his  attorney  and  witnesses  were  Mr^eaUm^ 
ready.  The  plaintiff's  counsel  then  had  the  cause  struck  out.  This  was  >"  *^^*?*^°** 
a  motion  to  enlarge  the  peremptory  undertaking.  c«ue  was 

.    struck  out,  the 
Court  enlarged 

Kelijf  shewed  cause. — There  is  no  reason  for  indulgence,  as  it  was  owing  «  peremptory 

to  the  absence  of  the  plaintiff's  witness  that  the  cause  was  struck  out.     The  which  the  pfain^ 

absence  of  the  defendant's  counsel  makes  no  difference.     If  the  peremptory  tiff  had  given 

undertaking  is  enlarged  it  must  at  least  be  on  payment  of  the  costs  of  the  buton the**"^^ 

iIqY,  terms  of  the 

^'  payment  of  the 

,  oostaoftheday 

Sir  F,  PoUoek,  coalri.— The  only  question  now  is,  whether  the  peremptory  5i«ti<ml*  *^ 

undertaking  should  be  enlarged  so  as  to  give  the  plaintiff  power  to  try  the 

cnnsel-^Coieridge,  J. — ^I'have  no  doubt  the  undertaking  must  be  enlarged  ; 

the  only  question  is  as  to  the  costs.] — Here  both  parties  were  in  fault,  and 

it  would  not  be  right  that  the  defendant  should  be  put  in  the  same  situation 

he  would  have  been  in  had  there  been  no  fault  on  his  part.    Had  the  defend- 
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ant's  oounael  been  ready  the  plaintiff  must  have  witliclfmim  the  record,  or  ban 
applied  to  postpone  the  trial,  which  would  probably  ha^  been  allowed  on 
payment  of  costs.  Both  parties  being  in  &ult,  the  Court  will  not  now  con- 
sider which  is  the  roost  so,  as  that  would  be  entering  into  the  consadentioo 
of  a  great  number  of  intricate  circumstances. 


CoLmiDei,  J.-"I  am  clearly  of  opinion  that  the  plaintiff  must  be  let  in  to 
try  the  cause,  as  he  bonafid§  intended  to  perform  his  undertaking.  TheonlT 
question  is  as  to  the  terms.  It  will  be  right  to  lay  down  a  general  nik 
which  will  exclude  the  consideration  of  such  intricate  drcumstanoes  as  has 
been  pressed  upon  me.  The  plaintiff  had  given  an  undertaking  to  go  to  tral, 
bat  was  not  in  a  condition  to  try  the  cause.  If  the  defendant  had  been  ready 
the  plaintiff  would  have  been  obliged  to  have  withdrawn  the  reoon),  or  dse 
to  have  applied  to  have  the  trial  deferred  on  some  terms.  The  plaintiff  now 
says,  that  because  defendant  was  not  there,  he  is  not  to  be  obliged  to  paj 
the  costs.  I  think  if  I  were  to  take  that  view  of  the  case,  it  would  be  enter- 
ing into  the  consideration  of  all  the  intricate  circumstances  which  it  is  the 
object  of  the  Court  to  exclude. 

Rule  enlarged,  on  pajrment  of  the  costs  of  the  day,  and  of  the  ap- 
plication. 


BaaOmt. 


1.  An  affichTit 
of  debt  made  bj 
the  Miignee  or 
a  bankrupt  for  a 
■um  of  money 
**  for  interest 
agreed  to  be 
paid  by  the  de* 
rendant,  as  ap- 

Entothisde- 
lent  by  the 
ilnof  ao 
connt  of  the 
twnlcrapts,  and 
aa  this  deponent 
verily  beiievea 
to  be  true,"  is 
atdBcient 
%  An  affidaTit 
of  debt  for 
money  paid, 
laid  out,  and 
expended, "  to 
and  lor  the  use 
and  on  the  ac- 
-eoont  of  the  de- 
fendant:'*— 
HfMinfficieDt. 


Harrison,  Assignee,  v.  Turner. 

^HIS  was  a  rule  to  shew  cause  why  an  order  of  Coleridge,  J.,  made  at 
chambers,  should  not  be  discharged.  By  that  order  the  eoptVu  wa 
set  aside,  and  the  bail-bond  was  ordered  to  be  delivered  up  to  be 
cancelled.  The  affidavit  of  debt  made  by  the  plaintiff  was  in  this  form: 
**  that  the  defendant  was  indebted  to  the  plaintiff,  as  assignee  of  a  bank- 
rupt, in  the  sum  of  79/.  on  the  balance  of  accounts  for  money  lent  aod 
advanced,  and  money  paid,  laid  out,  and  expended  by  the  bankrupts  before 
the  bankruptcy,  to  and  for  the  use,  and  on  the  account  of  the  defendant,  aod 
at  his  request,  and  for  interest  thereon,  agreed  to  be  paid  by  the  said  defend- 
ant, as  appears  to  this  deponent  by  the  books  of  account  of  the  bankrupts, 
and  as  this  deponent  verily  believes  to  be  true." 

Tomlifnan  shewed  cause. — The  order  was  made  on  account  of  the 
insufficiency  of  the  affidavit  of  debt,  and  this  is  an  application  to  reverse 
that  decision.  That  decision  was,  however,  right,  as  the  affidavit  was  not 
sufficient  The  courts  have  shown  great  jealousy  in  allowing  a  party  to  be 
arrested  for  interest.  In  Callum  v.  Leeeon  {a),  Bayley,  J.  intimates  there 
is  no  authority  to  hold  to  bail  for  interest— [Co/mcfye,  J. — The  Court  of 
Common  Pieae  has  since  decided  that  a  party  may  be  arrested  for  interest,  if 
it  has  been  reserved  on  a  special  agreement  (b).] — The  proper  form  then  to 
make  the  affidavit,  would  be  in  the  form  of  a  count,  and  it  must  not  be  in  the 
vague  manner  it  is  here. — [Coleridge,  J. — ^In  the  case  in  the  Common  FUoi 
I  do  not  think  the  affidavit  was  so  worded.] — ^This  affidavit  is  made  bj  tk 
assignee  of  a  bankrupt,  and  the  words,  '*as  appears  by  the  books  of  accoontt 


(a)  8  Dowl.  P.  C.  881. 

(6)  LairaUie  r.  Uoepfmr,  10  Biag.  884; 


and  HulehiruoH  r  Hargratt,  I  Bisi-  ^^ 
Senes,  869* 
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refer  to  the  amount  due,  and  not  to  an  agreement  for  the  payment  of  interest      Baa  Gmrt 
The  plaintiff  also  swears  to  what  he,  being  an  assignee,  could  know  nothing     ^^^^"""^ 
of,  as  he  could  not  have  been  privy  to  the  original  agreement  to  pay  interest.  «. 

Where  a  party  swears  as  a  representative,  he  ought  to  bring  some  oorrobo-      '^u^^n- 
ration.    The  bankrupt  ought  to  have  joined  in  the  affidavit,  or  it  should  be 
be  sworn  that  the  information  was  derived  from  him.    If  the  agreement  to 
pay  interest  was  in  the  books,  it  must  have  been  signed  by  the  defendant, 
which  ought  to  have  been  stated. 

There  is  also  another  objection,  tliat  the  affidavit  is  for  money  paid  to  and 
for  the  use  of  the  defendant.  In  the  case  of  Fisger  v.  Delegal(c),  a  nearly 
similar  affidavit  was  held  insufficient. 

Wtghtman,  conird. — ^The  objection  that  the  plaintiff,  as  assignee,  can  know 
nothing  of  the  debt  due,  applies  to  the  whole  of  this  affidavit,  and  not  merely  to 
the  interest.  All  that  the  plaintiff  could  say  was  ''  as  appears  by  the  books," 
and  that  is  sufficient.  HutchtMcn  v.  Hargrme9  {d),  is  an  authority  to  shew 
that  this  aflMavit  is  sufficient.  There  is  no  case  which  shews  that  the  agree- 
ment for  the  payment  of  the  interest  must  be  set  out.  This  case  is  also 
distinguishable  from  that  of  Vitger  v.  Delegal.  There  the  affidavit  was  for 
money  paid  **  to  and  for  the  defendant,"  but  here  it  is  ''  to  and  for  the  use 
and  on  the  account  of  the  defendant."  This  case,  therefore^  is  not  within  the 
principle  of  that  decision. 

CoLBRiDGB,  J. — ^I  have  no  difficulty  in  this  case.  On  the  first  point,  as  to 
the  reservation  of  interest,  it  is  sworn  in  the  common  form ;  and  it  has  been 
held  in  two  cases  in  the  Common  Pleas,  that  if  interest  has  been  reserved  by 
special  agreement,  a  party  may  be  arrested  for  it  (e).  But  then  it  is  said 
that  the  plaintiff,  who  is  an  assignee,  cannot  by  possibility  swear  to  an 
sgieement  made  between  other  parties.  I  never  heard  of  an  inquiry  being 
made  as  to  how  a  party  could  know  what  he  swore  to,  it  is  sufficient  if 
he  swears  positively.  It  is  not  impossible  that  the  assignee  may  have 
known  of  the  agreement  to  pay  interest.  On  the  second  point,  I  also  think 
the  affidavit  is  sufficient.  This  is  the  ordinary  form  which  has  been  used. 
In  Fuger  v.  Delegal  the  form  was  different :  besides,  in  that  case  the  affidavit 
was  held  bad  on  other  grounds. 

Rule  absolute. 

(e)  2  Ban.  &  KM.  571 ;  S.  C.  1  Dowl.  47 ;  S.C.  S  Dowl.  P.  C.  499 ;  HIUU  v.  Sow- 

P.  C.  ass.  erby,  otite,  91S ;  and  8  Dowl.  P.  C.  584 ;  and 

(d)  1  Bing.  New  Series,  869.  Drake  v.  Harding,  post,  864. 

(e)  See  also  Pickman  r.  Collie,  1  Gale, 


Exparte  Penrudpock.  B^oomt. 


WJENDERSON  moved  for  a  mandamus  to  swear  in  a  chapel  warden.  The  rale  is  ab- 

There  were  in  general  two  chapelwardens  in  the  parish,  one  of  whom  fijJjJi^Si^foy 

was  appointed  by  the  inhabitants,  and  the  other  by  the  incumbent.    The  a  mandsmus  to 

late  incumbent  died  in  Auguet  last,  and  the  living  was  still  vacant,  there  cbimelradeti 

being  some  dispute  as  to  the  right  to  present.     A  curate  was  appointed  by  where  on  tfae  va- 
cancy of  a  li?- 
ing  there  is  a  dispute  between  the  curate  and  the  sequestrator  who  should  appoint,  and  each 
has  appointed  one. 

VOL.  I.  2  B 
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9ml  QmrL  the  Ordinary  to  perform  the  duties  dtning  ikm  ^namcf,  and  this  canie  tp- 
^^^  pointed  one  chapelwarden.  The  person  who  was  aeqnestiatBr  dori^  Ik 
Pbnbuddock.  Tacancj,  thinking  the  right  to  appoint  was  in  him,  appointed  anotfier.  lUte 
had  been  sworn  in,  and  this  was  an  application  for  a  mandamus  to  swear  in 
the  curate's  nominee.  From  the  case  of  Hubbard  r.  Pgnriet  (a),  it  appean 
the  curate  would  stand  in  the  place  of  the  parson  for  the  purpose  of  nomi- 
nating a  churchwarden.    This  rule  is  absolute  in  the  first  instance  (&). 

CoLBRiDOB,  J. — ^It  could  not  be  expected  that  the  Court  would  interfeie, 
to  compel  the  archdeacon  to  swear  in  a  person  who  could  hare  no  claim 
whatever ;  that  is  not,  however,  the  case  here. 

Rule  absolute. 

(a)  9  Straofe,  1846.  i6)  Anon.  9  Chit.  854. 


Bflfl^jj*.  In  re  Masters. 

l.Whenm  at-  ^HIS  was  a  rule  to  shew  cause  why  an  attorney  should  not  accoont  (br 

torn«3r  •S'Md  ^\\  gm„g  j,^  y^g^  received,  and  why  he  should  not  deliver  his  bill  of  costi 

CO  MTB  A  PUty 

hannlMB  uoni 

^^l^ui  to  the  Master  to  be  taxed, 

ing  allowed  to  By  the  aflidavita,  it  appeared  that  an  attorney  who  was  a  stranger  to  some 

wlMterer  rams  persons  of  the  name  of  Master 9,  wen  t  to  them  and  stated  that  he  knew  of  a  sum 

raormTored,  of  88/.  to  which  they  were  entitled,  as  legatees  under  the  will  of  one  Hanit, 

Bomtheioia  from  a  person  named  WeM.    An  agreement  was  afterwards  entered  into 


firrai     incurred  in  the  cause  of  Hautl  v.  WeUh,  and  why  it  should  not  be  referred 


TSS^tkniT  *^*^  ^^^  attorney  should  secure  the  Masters  harmless  from  all  costs,  and  should 

tiM  jwity  with  retain  half  of  whatever  he  recovered ;  but  it  was  uncertain  from  the  affi- 

agreMDMit  was  davits,  whether  the  proposition  to  retain  half  was  first  made  by  the  attorney 

r*^ii^  viT  of  ^^  ^^  ^^  Masters.  It  was  stated  in  the  affidavits,  in  support  of  the  motion,  that 

coiiufortbe  the  attorney  had  in  fact  recovered  320/.  from  Welsh^  but  that  he  had  ooly 

ST^xed!*^"  accounted  for  88/.    By  the  affidavits  in  answer,  it  was  stated  that  the 

t  Sach  an  Masters  induced  the  attorney  to  undertake,  not  only  the  action  agaioft 

agroement  Welshf  but  also  to  institute  a  suit  in  Chancery  against  the  executors  of 

mdntoiMMeL  Harris,  on  the  same  terms ;  that  the  attorney  accordingly  did  file  a  bill  in 

and  ia  ill^.  Chancery  against  the  executors,  which  was  dismissed  with  40/.  costs,  besides 

f^^^****  100/.  which  the  attorney  had  to  pay  for  his  own  costs  ;  that  the  attorney 

piantiff  in  a  then  applied  to  Hassel  for  leave  to  use  his  name  to  sue  Welsh  for  the  88/.; 

?  obliged  to  ^  that  Welsh  was  accordingly  sued,  and  he,  in  consequence  of  a  demurrer  to 

rae  in  ^e  namo  gome  special  pleas,  compromised  the  action,  and  agreed  to  pay  to  the  attorney 

apply  to  the^^  the  costs  he  had  incurred  by  the  suit  in  Chancery,  the  costs  of  the  action, 

Court  to  liaTo  g^j  ^jj^  gg/  ^hich  together  amounted  to  320/.    This  sum  was  secured  by  a 

hia  attorney  a  .                 .    •     ?        ,                     i                         •,         •  i         i 

bill  in  the  cause  coguovit  to  pay  it  by  mstalments,  and  was  eventually  paid  to  the  attorney. 

Crawder  shewed  cause. — Though  the  agreement  to  receive  hal^  whatever 
might  be  recovered,  may  not  be  strictly  regular,  yet  the  attorney  cannot  now 
be  required  to  deliver  his  bill  of  costs.  He  agreed  to  save  tbe  ^iplicante 
harmless  from  the  costs  in  Chancery,  and  the  costs  of  the  action  sgaiDst 
Welsh;  and  a  bill  which  they  are  not  liable  to  pay  cannot  be  referred  to  the 
Mast^  to  be  taxed.  The  attorney  never  made,  nor  intended  to  make,  any 
claim  for  the  costs  incurred  in  the  Chancery  suit.    The  applicants  caooot 


TRINITY  TERM,  1885.  349 

now  have  this  rule  granted :  for  part  of  it  will  be  to  pay  whatever  sum  appears      BaU  Gmrt, 
to  be  due ;  and  the  attorney  will  then  be  out  of  pocket  the  costs  he  incurred  by        "^^^ 
the  Chancery  suit.    This  agreement  is  not  absolutely  illegal :  at  any  rate      MAmas. 
it  is  not  for  the  applicants  to  object  to  its  invalidity.    It  appears  by  the  affida- 
vita  in  oj^sition  to  this  rule,  that  the  proposition  that  the  attorney  should 
retain  one-half  of  whatever  was  recovered  from  WeUh,  came  from  the  appli- 
cants ;  and  that  they  also  proposed,  that  the  attorney  should  undertake  the 
other  suits  on  the  same  terms. 

W.  H.  Watson,  eantrd. — This  rule  must  be  made  absolute.  The  only  fact 
disputed  is,  whether  the  applicants  or  the  attorney  first  made  the  proposal  as 
to  the  attorney  retaining  half  the  sum  which  should  be  recovered.  That  fact 
makes  no  difference  in  point  of  law,  as  the  agreement  is  altogether  illegaL 
Ailer  the  agreement  was  made,  the  suits  became  the  suits  of  the  attorney, 
and  the  agreement  was  in  fact  maintenance.  There  can  be  no  hardship  on 
the  attorney  if  this  rule  is  made  absolute.  It  appears  clearly  that  320/.  have 
been  received  from  WtUh,  and  the  sum  of  88/.  only  has  been  accounted  for. 
The  reason  given  for  the  agreement  by  Wehh  to  pay  the  costs  of  the 
Chancery  suit,  in  which  he  had  no  interest,  is  not  satisfactory. 

CoLBRiDGB,  J. — This  is  an  application  for  a  rule,  in  which  the  parties 
making  the  application  proceed  on  two  grounds.  The  first  is,  that  they 
were  the  clients  of  an  attorney  of  this  court,  who  carried  on  a  cause  for 
them,  and  they  wish  to  have  the  bill  of  costs  in  the  cause  taxed  in  the  usual 
manner.  The  second  is,  that  a  sum  has  been  obtained  for  the  benefit  of  the 
client,  which  the  attorney  has  not  accounted  for.  On  the  first  point,  it  is 
essential  for  the  applicants  to  make  out  that  the  relation  of  attorney  and 
client  existed.  The  cause  does  not  bear  on  the  face  of  it  the  names  of  the 
parties  who  make  this  application,  but  I  think,  substantially,  they  were  the 
clients.  They  were  the  real  plaintifls,  though  it  was  necessary  to  have 
HaeeeVe  name  as  the  nominal  plaintifl!  The  first  point  being  thus  made 
out,  the  motion  then  becomes  the  ordinary  one,  to  which  no  resistance  has 
been  made.  The  defence  that  has  been  set  up,  is  the  agreement ;  but  when 
that  is  examined,  it  is  impossible  for  the  Court  to  support  it.  Substantially, 
it  is  an  agreement  for  maintenance,  as  half  the  fruits  of  the  cause  are  to  be 
given  to  the  attorney.  This  the  Court  cannot  sanction.  It  is  important  to 
look  at  the  case  in  this  point  of  view ;  and  therefore  it  is  unnecessary  to  see 
whether  the  case  is  made  out  on  the  second  point.  It  is  not  necessary  to 
examine  into  the  disputed  fact  as  to  which  party  first  made  the  proposal  for 
the  agreement.    The  whole  must  go  before  the  Master. 

Rule  absolute. 


Exparte  Parsons. 


BaH  Court. 


ffTLES  moved,  June  13th,  to  admit  an  attorney.    The  proper  notices  Where  aper- 

had  been  stuck  up  previously  to  TWntVy  Term,  1834,  for  his  admission  JUJif^^^the 

in  the  following  Michaeimae  Term.    He  did  not  then  apply  for  admission,  as  third  day  of 

there  was  not  an  opening  for  practice  in  the  town  where  he  had  intended  to  ^g^^  u 

an  attorney  on  the  last  day  of  the  aame  term,  he  was  refused  admission,  thongh  he  stated  par* 
ticular  reasons  for  not  complying  with  the  usual  rule. 
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Bail  Omri.  Bettle.  He  then  became  clerk  to  an  attorney*  and  on  the  first  day  of  thu 
Exparte        ^^"°  beard  of  an  opening  in  another  town.    On  the  third  day  of  the  term 

PAasoNt.  he  again  affixed  the  proper  notices,  giving  notice  he  would  apply  to  tbe 
Court,  on  the  13th  of  June,  for  leave  to  be  admitted  on  the  lagt  day  of  the 
term.  His  affidavit  swore  he  had  no  reason  to  expect  any  oppoaitioii  to  hit 
admittance. 

CoLBRiDGB,  J. — ^If  an  attorney  takes  upon  himself  not  to  comply  with  the 
rule,  a  door  will  thereby  be  opened  to  great  irregularity.  The  first  notices 
must  go  for  nothing ;  and  application  should  have  been  made  to  the  Court, 
at  the  beginning  of  the  term,  for  leave  to  give  the  new  notices.  This  appli- 
cation roust  be  made  to  the  full  Court. 

Bjfies  afterwards  renewed  his  application  to  the  full  Court. 

Per  Curiam. — ^If  we  grant  this  applicatbn,  we  shall  next  have  applicationi 
where  the  notices  have  been  given  on  the  fourth  or  the  fifth  day  of  tenn,  or 
on  still  later  days.    Perhaps  we  have  gone  too  far  aheady  (a). 

Rule  refused. 

(a)  BsparU  SetUor,  1  Dowl.  P.  C  517. 

*^^-  Exparte  Partridge. 

Rule  akUing  on  JffOOERS  applied  for  a  rule  calling  on  the  directors  of  the  County  Foe* 
a/iDsurtneed:-  Office  to  shew  cause  why  they  should  not  deliver  to  Mr.  Partridge  a 

tc9  to  deliver     certain  policy  of  assurance.    Partridge,  some  years  ago,  insured  there  some 
fuse^where      houses  against  fire  for  200/.    On  paying  the  last  premium  to  an  ageot  in  tke 
fused  to^mSke     ^^^^'y>  ^^®  ^^^t  asked  for  the  policy,  saying  that  it  would  be  necesniy  to 
0ood  a  loM,  and  send  it  to  London  to  have  a  new  policy,  as  there  had  been  a  reduction  io  tlie 
iare^'could"      premium.  Partridge,  believing  the  agent,  delivered  the  policy  io  him  at  a  time 
not  declare        when  no  other  person  was  present,  and  took  a  memorandum  of  havii^  deli- 
there  bemg  no    vered  it.    Afterwards,  the  houses  were  burnt  down.    On  application  to  the 
action  pending,  agent,  he  said  a  survey  should  be  made,  and  the  loss  made  good;  but  lub- 
sequently,  he  said  the  directors  would  rebuild  the  houses.    Afterwards,  he 
said  that  the  directors  would  neither  pay  the  sum  insured  for,  nor  rebuild. 
Applicatbn  was  then  made  both  to  the  agent  and  to  the  directors  for  the 
policy,  and  the  answer  returned  was,  that  there  were  suspicious  dmun- 
stances  with  regard  to  the  fire,  and  that  the  directors  would  do  notbiif- 
Partridge  was  prevented  bringing  his  action  on  the  policy,  as  it  wa^  necessary 
to  declare  on  it ;  and  he  could  not  bring  detinue,  as  no  person  was  preseot 
when  he  delivered  it  to  the  agent. 

Coleridge,  J. — ^What  authority  has  the  Court  if  there  is  no  action  peod- 
ing  ?  The  party  must  be  before  the  Court,  in  order  to  give  the  Court  power 
to  interfere.    I  should  be  glad  to  assist,  but  know  of  no  anlhortty  fx  so 

Ruleiefiised. 
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Doe  d.  Crockett  v.  Roe.  ^^^^2?* 

^T'HIS  was  a  rule  to  shew  cause  why  the  proceedings  should  not  be  stayed  A  tenant  who 
until  the  costs  of  a  ibrmer  ejectment  were  paid.  ^i^  ^  declara- 

tion in  eject- 

Martin  shewed  cause,  and  took  a  preliminary  objection  that  no  consent  more' to  auy 
rule  had  been  entered  into,  and  no  appearance  entered.  u'tiTth'"^  u 

of  a  former 

W:  H,  Wation,  eontrd.—Thh  application  is  on  behalf  of  the  person  who  li^^^J'.i^i. 
has  been  served  with  the  declaration  in  this  ejectment,  and  who  was  adnliitted  \u.  are  paid, 
to  defend  the  former  action ;  and  it  is  an  application  against  the  lessor  of  the  enteredinto^Uie 
plaintiff. — [CoUridgt,  J. — The  lessor  of  the  plaintiff  is  not  yet  a  party  on  oonMotrule. 
this  record.    The  consent  rule  has  not  yet  been  entered  into.     That  is  the 
act  of  the  lessor  of  the  plaintiff,    as  well  as  of  the  defendantJ-^This 
action  is  in  every  respect  the  same  as  the  former  one,  and  the  person  on 
whose  behalf  the  motion  is  made  will  only  have  to  apply  again,  after  the 
consent  rule  has  been  entered  into. 

GoLBRiDOB,  J. — ^I  think  this  objection  must  prevail.  The  action  at 
present  is  that  of  Dae  against  Roe.  Until  the  party  for  whom  this  motion 
is  made  comes  in  to  defend  the  action,  he  has  no  interest,  and  cannot 
complain  of  being  harassed.  He  must  first  make  himself  a  party  by  enter- 
mg  into  the  consent  rule.  This  rule  must  therefore  be  dischai^ed,  and  with 
costs,  but  I  shall  not  order  the  attorney  to  pay  them. 

Rule  dischai^ed  with  costs. 

Wilkinson  r..  Time  and  others.  ^^• 


npHIS  was  an  action  to  try  the  right  to  take  the  water  from  a  certain  water-  On  the  trial  of 
course.   It  came  on  (or  trial  at  the  Spring  Assizes,  1834,  when  a  nominal  i^^^!j|X^io 
verdict  for  1,000/.  was  entered,  subject  to  an  award.    Power  was  given  to  the  lue  a  water- 
arbitrator  to  direct  the  future  use  of  the  water.     The  arbitrator  proceeded  to  ^^i^l^M^^' 
examine  the  place,  and  to  hear  the  evidence;  but  by  accident  suflered  the  ^^-  ^"en- 
tiroe  for  making  his  award  to  elapse  without  enlarging  it    Application  had  to  an  mrd^ 
been  made,  on  the  part  of  the  plaintiff,  to  allow  the  time  to  be  enlarged,  "^nJJ^TtoSV 
but  had   been  refused.     The  defendant,  who  was  principally  interested,  arUtnitor to  de- 
was  now  dead.     A  rule  was  then  obtamed  to  shew  cause  why  judgment  fitureiuieofthe 
should  not  be  entered  up,  and  execution  issued,  unless  the  defendant  would  water.   The 
consent  to  the  time  for  making  the  award  being  enlarged.  ddent  allowed* 

the  time  for 

Milner  shewed  cause.— -In  this  case  the  damages  are  merely  nominal,  as  it  award  to  elapse 
is  a  question  respecting  the  right  to  use  a  certain  watercourse ;  and  it  ther^  J^***!^*  Th"*' 
fore  dijQfers  from  the  cases  of  WooUey  v.  Kelly  (a),  and  Taylor  v.  Greffary(b).  Court'then  al- 
The  ease  of  Hall  v.  Phillipe  (c)  is  a  precisely  similar  case  to  the  present;  ^^iJ^ enter 
and  there  the  Court  compelled  the  plaintiff  to  take  the  cause  down  again  up  judgment, 
for  trial.    In  Fieher  v.  Saunders  {d),  the  Court  also  decided  in  the  same  cutionl^unSaM* 

the  defendant 
would  consent  to  the  time  for  making  the  award  being  enlarged. 

(a)  I  Bam.  &  Cress.  68.  (c)  9  Btog.  89. 

(6)  8  Bam.  &  Adol.  774.  id)  8  Bam.  &  Add.  78S. 


962  TERM  REP(XITS  »  thb  KING'S  BENCH. 

'  BflgGgrfc  way.    The  general  rale  is  to  leave  parties  to  thdr  own  remedj,  unilesB  anj 

Wnxiinoir  ^^^  serious  consequences  would  ensue :  nothing  of  that  kind  is  suggested  io 

«.  this  case. 


TkMs. 


/.  S.  WartUy,  eanird,  was  stopped  by  the  Court. 

CoLBRiDOB,  J. — It  is  not  necessary  to  lay  down  a  rule,  that  where  an  ari»- 
trator  has  suflered  the  time  lor  making  his  award  to  ebpse,  the  Court  wiH 
compel  a  party  to  allow  it  to  be  enlarged.  It  is  not  disputed  that  the  Court 
has  power  to  allow  judgment  and  execution ;  but  the  question  is,  whether 
it  is  expedient  for  the  Court  so  to  act  This  was  a  reference  on  a  qnestioa 
respecting  the  right  to  certain  water.  It  was  a  wise  and  beneficial  act  to 
refer  the  matter  to  arbitration,  especially  when  it  was  made  part  of  the  terms 
of  the  reference,  that  the  arbitrator  should  direct  the  future  use  of  the 
water.  It  is  not  suggested  that  it  would  not  be  equally  wise  and  beneficial 
now  ibr  the  arbitrator  to  proceed,  and  make  his  award.  Tlie  Court  must 
either  grant  this  application,  or  send  the  cause  down  for  a  new  trial.  If  the 
latter  course  is  adopted,  there  will  be  a  great  additional  expense  to  the 
parties ;  and  probably,  in  the  end,  the  same  course  will  be  adopted  of  re- 
ferring the  matter  to  an  arbitrator.  It  will  be  better  for  both  parties  that  the 
same  arbitrator,  who  ha9  already  examined  into  the  question,  should  decide 
it ;  and,  by  making  this  rule  absolute,  ail  that  has  already  been  done  will  be 
rendered  available. 

Rule  absolute  without  coats. 


iwojj*.  Doe  d.  Hartford  v.  Rob. 

Wliere  a  tcntiit  ^QIS  was  a  rule  to  shew  cause  why  the  service  of  a  declaration  in  eject* 
wM^wTtu^n,  '"^"^  should  not  be  a  good  service. — On  the  18th  of  May,  service  was 

udafterwaidi  made  on  the  premises  in  Shrapihire,  on  the  brother-in*law  of  the  tenant  in 
dMtiaaiB  '  possessk>n.  The  tenant  in  possession  was  then  in  Worcester,  very  unwell^ 
•jeetmentwu  ^^^  ()|q  n^^t  day  Service  was  made  on  a  person  at  the  house  where  he  was 
penon  at  the      m  Wore$9ler :  the  same  day  the  tenant  m  possession  died. 

iiottse  where  he 
WH  •tftjinc  on 

the  dUjT  of  hit  Wkitmore  shewed  cause  against  the  rule ;  and  contended  this  could  not  be 
m  gooS^'Mrv!^.    considered  good  service. 

Whaiehy,  eonird. 

Coleridge,  J.<»The  only  question  is  as  to  the  service  on  the  19th,  that 
on  the  18th  being  insufficient.  On  the  I9th  the  tenant  died ;  it  is,  therefore, 
unlikely  that  any  pqiers  should  have  been  put  in  his  way.  This  was  not  a 
good  service  on  him. 

Rule  dischaiged. 
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Harrison  v.  Ward.  Bauomrt 

nPHfS  was  a  rale,  caUing  oo  the  defeodanf s  attorney  to  shew  cause  why      1-  On  the 

two  sums  of  30/.  15«.  and  10/.  13«.  6</.,  items  in  his  bill  of  costs  deln  ^"S^*^'.  uTu 
▼eied  to  the  defendant,  should  not  be  struck  out  of  that  bill,  and  inserted  in  ▼^nr  nevly 
the  cash  account ;  and  why  a  rale  to  pay  the  costs  of  the  taxation  should  not  uied^,  and 
be  discharged.    On  referring  the  bill  to  the  Master  for  taxation,  less  than  ^\^T^^  * 
one-sixth  was  taxed  off;  and  an  order  was  then  made  that  the  Master  should  back  th«  bill 
tax  the  cost*  of  the  taxation.     This  was  a  rale  to  discharge  that  order,  so  as  52^™^?^" 
to  make  the  attiHmey  pay  the  costs  of  the  taxation.       '  n  the  mentt:  no 

On  the  1st  of  May  a  rale  was  Obtained  by  Ward,  to  shew  cause  why  the  hol^l^miSe 
Master  should  not  review  his  taxation.    On  the  1 1th,  that  rale  was  discharged  ^  ^^^  y*^^ 
OD  the  merits.    Afterwards  another  rale  was  obtained,  to  shew  cause  why  biUofcotttiiv- 
the  two  sums  of  30/.  15*.  and  10/.  13#.  6</.,  and  a  third  sum  of  20/.  13*.  6dL,  ^^^* 
should  not  be  strack  out  of  the  bills  of  costs,  and  inserted  in  the  cash  where,  if  they 
account.     This  rale  was  dismissed,  the  judge  having  been  informed  of  the  !l!!^^n<^ 
previous  rale  having  been  discharged.    The  two  sums  of  30/.  15*.  and  than  one-iixth 
10/.  13*.  M.  were  charged  in  this  form  :  "  In  a  cause  of  Ward  v.  Gotnay  bem  deducted: 
and  oth^v,  paid  the  costs  taxed  at  24/.  10*.  and  6/.  5*.,  as  ordered  to  be  re-  ir^^|!P'*^  ^^ 
funded,  making  together  30/.  15*."    "  In  another  action  of  Ward  v.  Thomas  fused  on  a  fresh 
€MHd  oihert,  amount  of  taxed  costs  paid,  10/.  13*.  6rf.'*    In  the  cash  account,  Slj  Jy  i^iSi*'* 
credit  was  given  for  a  sum  of  59/.   12*.,  in  this  form:  "  By  cash  of  Mr.       2.  ttems  of 
1%omas,  being  the  amount  of  principal  and  interest  recovered  against  him  in^tw^Tlct^s^ 
and  another,  59/L  12*.'*  »nd  paid  by  the 

attorney,  and 
for  which  he 

Maule  and  Peterid&rjf  shewed  cause. — The  object  of  this  rule  is  to  make  J'^'J^®'^*?  "° 
the  attorney  pay  the  costs  of  the  taxation  ;  for  if  these  two  sums  of  30L  15*.   ment  from  his 
and  10/.  13*.  6</.  are  strack  out  of  the  bills  of  costs,  there  will  have  been  piri^^i^tod" 
more  than  one-sixth  deducted  on  the  taxation.    These  two  sums  were  dis-  » the  bill  of 
bursements  within  the  meaning  of  the  Stat.  2  G.  2,  c.  23,  s.  23,  under  which  ^t  be^n  the 
this  bill  of  costs  was  delivered,  and  were  properly  included  in  it,  as  they  ^^^  Mcoaot. 
vrere  payments  in  which  the  exercise  of  skill  and  care  on  the  part  of  the 
attorney  was  required.     Then  it  is  said,  that  when  an  attorney  receives 
money  from  his  client  to  pay  to  a  particular  person,  he  cannot  insert  the  amount 
lie  pays  in  his  bill  of  costs ;  and  the  case  of  WooUison  v.  HadgMon  (a)  is 
relied  on.    That  case,  however,  is  distinguishable  from  the  present,  which  is 
within  the  principle  of  Hindie  v.  ShaekUttm  (6).    All  that  is  stated  in  the 
aflklavit  in  support  of  this  motion  is,  that  **  in  the  cash  account  annexed  to 
such  bill  there  is  an  item  as  follows,  relating  to  the  last-moitioned  business." 
That  is  all  that  is  sworn  to,  in  order  to  bring  this  case  within  that  of  R^oo//t- 
»an  V.  Hodgson.    By  the  affidavit  in  answer,  it  appears  that  this  sum  was 
not  received  for  the  purpose  of  being  applied  to  any  particular  items,  but  on 
the  general  account;  and  that  these  payments  and  the  receipt  were,  in  fact,  at 
diflerent   times.      This   is  within  the  principle  of  the   case  of  Franklin 
y.  Feaiherttonhaugk  (c).    In  the  case  of  Hays  v.  Troiier  (</),  the  payment 

(a)  8  Dowl.  P.  C.  860.  (c)  S  Nev.  &  Man.  779;  S.  C.  1  Adol.  & 

(6)  1  Taant.  826.  Ellis.  47a. 

(d)  8  NeT.  &  Man.  174. 
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was  made  for  a  specific  purpose  to  the  attorney,  in  order  to  enable  him  to  pay 
a  sum  of  money  into  Court,  which  was  done.  This  rule  ought  also  to  he  dis- 
chai^  on  another  ground.  An  application  has  already  been  made  to  stiike 
out  of  the  cash  account  these  same  two  items,  and  also  a  third.  This  objectioo 
ought  to  have  been  made  at  the  hearing  of  that  application ;  and  not  faayii^ 
been  so,  the  defendant  cannot  now  make  it  The  third  item  is  probably  now 
omitted  in  the  rule,  as  the  sum  of  59/.  J2«.  would  not  cover  all  three;  and 
there  would,  therefore,  be  no  pretence  for  saying  it  was  a  specific  payment 

Erie  and  G.  T  WhiU,  emlrd, — ^When  this  rule  was  previously  before  a  judge, 
the  object  was  to  refer  the  bills  back  to  the  Master,  because  he  had  allowed 
items  in  the  account,  which  he  ought  not  to  have  done.    Since  thai  applica- 
tion, the  attorney  has  proceeded  to  compel  the  defendant  to  pay  the  costs  of 
the  taxation,  as  one-sixth  has  not  been  taxed  ofil     The  object  now  in  view  is 
to  compel  the  attorney  to  pay  those  costs,  as  it  is  said  that  the  form  only  of  the 
bill  of  costs  is  wrong ;  and  that,  if  correctly  made  out,  more  than  (me^ixth 
has  been  deducted.    If  this  rule  is  made  absolute^  it  will  not  therefore  ha?e 
the  eflect  of  reversing  the  former  decision.    The  defendant  will  still  have  to 
pay  the  same  smn :  for  these  sums,  when  struck  out  of  the  bill  of  costs,  will 
have  to  be  inserted  in  the  cash  account    If  the  sum  of  1/.  Zs.  6d.  more  had 
been  taxed ofi*,  one-sixth  would  have  been  deducted. — [Coleridge,  J. — ^Howis 
that  material?    It  is  either  within  or  without  a  rule,  which  depends  on  an  act 
of  parliament.] — ^In  a  large  account  like  the  present,  amounting  to  about  400L 
where  such  a  small  sum  would  make  the  difference,  and  the  attorney  takes 
out  a  rule  to  compel  the  party  to  pay  the  costs  of  the  taxation,  the  Court  will 
not  allow  those  costs ;  Elwood  v.  Pearee  (e),  Baker  v.  Mille  (/).     This  rule  is 
a  rule  to  prevent  him  recovering  the  costs,  on  the  ground  that  the  Master  has 
made  a  mistake  in  inserting  these  two  items  in  the  wrong  account    It  is  said 
tliat  where  there  is  a  call  for  the  exercise  of  skill  and  care  on  the  part  of  an 
attorney  in  making  a  payment,  then  such  payment  should  be  inserted  in  the 
bill  of  costs.    The  authorities  referred  to  make  out  that  principle ;  but  these 
were,  in  &ct,  payments  in  which  there  was  no  exercise  of  skill  or  care  re- 
quired :  therefore,  even  if  the  attorney  paid  them  out  of  his  own  pocket,  with- 
out having  had  any  advance  from  his  client,  Ihey  ought  not  to  have  been 
inserted  in  the  bill  of  costs.     In  WoolUeon  v.  Hadgnm,  the  sum  of  money 
was  paid  by  the  client  for  the  payment  of  the  debt  and  costs  in  the  action ; 
and  it  was  held  that  it  could  not  be  inserted  in  the  bill  of  costs.   Here,  in  the 
same  way,  these  two  items  were  costs  taxed  in  two  actions,  about  which 
there  could  be  no  exercise  of  skill  or  care  required.    In  FVankhn  v.  Feaiher- 
etonhaugh^  on  the  contrary,  the  items  objected  to  were  such  as  required  the 
attorney  to  exercise  his  discretbn  in  the  payment  of  them,  and  therefore 
were  held  to  be  properly  included  in  the  bill  of  costs.    In  Hays  v.  Trotter,  the 
decision  was  on  the  ground  that  an  item,  which  had  not  been  inserted  in  the 
bill  as  delivered,  could  not  afler  the  taxation,  be  inserted.     These  two  pay- 
ments of  30/.  16«.  and  10/.  13«.  6d.,  are  clearly  payments  about  which  the 
attorney  could  exercise  no  discretion ;  and  therefore^  on  the  principle  relied  on 
by  the  other  side,  this  rule  must  be  made  absolute. 

CoLERiDOB,  J.— Before  I  go  into  the  question,  I  am  bound  to  say  1 
(«)  8  Bing.  88 ;  aC.  1  Moore&  Scott.159.  (/)  8  Dowl.  P.  C  888. 
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think  the  rule  might  be  discharged  on  the  preliminary  objection ;  for  though  Boa  Omrt, 
the  matter  was  on  the  former  occasion  brought  before  the  Court  with  a  dif-  h]^[1|[^ii 
ferent  object  in  view,  still  on  that  occasion  the  party  bringing  it  was  bound  to  ^t^^ 
make  every  objection  to  the  form  of  the  balance,  as  well  as  to  the  amount 
of  the  bill  of  costs.  Unless  such  a  rule  were  adopted,  neither  the  Court 
nor  a  party  would  ever  know  when  a  question  was  settled.  But  this  rule 
must  also  be  discharged  on  the  merits.  The  question  is,  whether  two  sums 
of  money  were  properly  introduced  into  the  bill  of  costs.  It  is  conceded  that 
if  they  were,  this  application  must  fail.  In  the  first  place,  the  Stat.  2  G.  2, 
c.  23,  s.  23,  on  which  the  whole  question  rests,  compels  the  delivery  of  a  bill 
of  the  "  fees,  charges,  and  disbursements.'*  That  is  what  the  bill  is  to 
consist  of  by  the  act.  It  is  that  bill  which  is  to  be  submitted  to  taxation^ 
and  on  the  result  of  that  bill,  after  it  is  taxed,  the  payment  of  the  costs 
of  the  taxation  depends.  The  ground  on  which  this  motion  is  made  is  not 
that  the  two  sums  are  not  disbursements.  But  because  they  were  paid  under 
particular  circumstances,  And  ought  not  to  be  introduced  into  the  bill  of 
costs.  Now,  if  it  is  shewn  that  a  sum  paid  by  a  client  to  his  attorney  was 
for  the  purpose  of  some  specific  payment,  then  the  attorney  is  merely  the 
hand  by  which  the  sum  is  transferred ;  and,  according  to  the  cases,  that  sum 
could  not  properly  be  introduced  into  the  bill  of  costs :  but  that  is  not  the 
case  here.  The  sum  of  59/.  12$,  was  paid  at  a  different  time,  and  was  not 
specifically  appropriated  by  the  client ;  nor  are  these  two  sums  of  30/.  15«. 
and  10/.  13«.  6d.  sums  over  which  the  attorney  had  no  control :  the  argu- 
ment, therefore,  fails  in  point  of  fact.  The  rule,  therefore,  must  be  dis- 
charged, and  with  costs,  as  it  has  been  so  often  before  the  Court 

Rule  discharged  with  costs. 


Howard  v.  Groom.  ^2^^- 

nPHIS  was  a  rule  calling  on  the  attorney  for  the  defendant  to  shew  cause  why  Where  in  a 

it  should  not  be  referred  to  the  Master  to  tax  the  costs  of  taxation  of  his  K^ng  mT^i- 
bill  of  costs,  and  why  he  should  not  do  certain  other  things  mentioned  in  the  ^'^l^^^^'i^ 
rule.  The  bill  had  been  referred  for  taxation,  under  the  order  of  a  judge,  but  sut  2  G.  2.  e. 
the  order  did  not  contain  the  usual  undertaking  of  the  client  to  pay  what  2u*i  fubmil. 
might  be  found  to  be  due.  On  taxation  more  than  one-sixth  was  taxed  ofi(  won  of  the 
and  a  sum  of  money  having  been  received  by  the  attorney,  the  Master  found  wbiu\«°frand 
that  he  owed  the  defendant  the  sum  of  1/.  10*.  2d.  .    f^fT"^"'!: 

ted,  the  Court 
refused  to  refer 

Humfrey  shewed  cause.— The  only  power  of  the  Court  to  order  the  cosU  |^^*^^te 

of  the  taxation  to  be  taxed  for  the  client  is  under  the  Statute  2  Geo.  2,  c.  23,  coets  of  the 

8.  23.     The  order  of  the  judge  by  which  this  bill  was  referred  to  taxation,  had  Ihan  o^^^^ 

a  material  omission,  as  there  was  no  undertaking  on  the  part  of  the  client  hanngheen 

to  pay  wliat  might  be  found  to  be  due.    By  the  Statute,  such  an  undertaking  though  tie  at- 

is  an  essential  part  of  the  order  of  reference.    In  Harrison  v.  Ward  (a),  the  SlSS^tS*** 

Court  refused  to  grant  an  attachment  where  there  was  a  similar  omission.    If  taxation,  and  a 

this  order  is  not  within  the  Statute,  because  that  undertaking  is  not  inserted,  bera^founS^dne 

the  Court  has  not  now  the  power  to  refer  it  to  the  Master  to  tax  the  costs  of  ^  ^^m  *<>  tlw 

(a)  S  Dowl.  P.  C.  541 ;   S.  C.  nam  Sspartt  Ward,  ante,  S12. 


Omoov. 
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Boil  Cmt,  the  tmxation. — lCUendff9f  J. — ^Aller  the  attorney  has  gone  into  the  taiitk)0,ii 
^^^^^^  lie  at  Uberty  to  turn  round  and  say,  there  has  been  such  an  onusskm  in  tbe 
•.^^  order!]— The  Court  has  power  to  send  the  bill  for  taxation,  indepemkntljof 
the  Statute ;  but  this  is  a  question,  whether  the  consequence  of  a  sixth  brui^ 
been  taken  ofl)  which  is  given  by  the  Statute  alone,  is  to  fottow  ^rim  the  Slitoie 
itself  has  not  been  complied  with.  The  Statute  says,  that  upon  sabnmnioDof 
the  party  to  pay  the  sum  that  on  the  taxation  appears  to  be  due,  the  bill  na; 
be  referred  to  be  taxed,  and  the  Courts  are  authorized  to  award  the  cosU  of 
suck  taxation  according  to  the  event.  That  must  mean,  whore  there  hu 
been  a  previous  submission  to  pay  what  appears  to  be  due;  and  the  Court, 
therefore,  has  no  power  to  order  the  taxation  of  the  costs  of  taxation,  unless 
the  submission  has  been  made. 

BuU,  0Ofi/rd.— -As  to  the  reference  of  the  bill  to  the  Master  for  taxatbm  it 
is  not  a  condition  of  the  Statute  that  the  submission  miist  be  in  the  order  of 
reference.  The  case  of  Harriwn  v.  Ward  was  a  question  which  arose  ooi 
motion  for  an  attachment,  and  therefore  differs  entirely  from  the  present 
The  Courts  may  say  they  will  not  grant  an  attachment,  but  it  does  not  there- 
fore follow  that  this  rule  may  not  be  made  absolute.  The  Statute  do^  wi 
express  that  the  Courts  shall  not  exercise  the  power  giv&n  them  exoq>t  in  a 
particular  form.  The  form  of  the  order,  if  material,  is  not  the  act  of  tlie 
party,  but  of  the  officer  of  the  court  This  objection  can  be  of  no  aTsii  ini 
case  like  the  present,  where  the  attorney  and  not  the  client,  is  ordered  to  jay 
a  balance  due.  Both  parties  are  now  estopped  from  taking  this  objectioD  after 
being  so  repeatedly  before  the  Master.  In  the  case  of  Waison  v.  PMm  (h\ 
where  there  was  an  action  on  an  attorney's  bill,  the  Court  made  an  order  to 
tax  the  bill  without  requiring  the  usual  undertaking  under  the  Statute. 

ColbridOe,  J. — The  first  part  of  this  rule  is  to  shew  cause  why  it  shouW 
not  be  referred  to  the  Master  to  tax  the  costs  of  the  taxation  made  in  pu^ 
suance  of  the  order  of  a  judge.  I  apprehend  the  power  to  do  so  is  gi^n  ^ 
the  Court  exclusively  by  the  Statute.  Now,  it  appears  that  by  the  Statute 
certain  conditions  are  imposed,  and  unless  they  have  been  complied  witb  I 
think  the  Court  has  no  power  to  grant  this  application.  That  enactment  n> 
for  the  purpose  of  regulating  proceedings  between  attorney  and  client.  The 
attorney,  was  thereby  compelled  to  deliver  a  bill  so  as  to  give  the  diest 
an  option  of  taking  it  before  a  judge  in  order  to  have  it  taxed,  and  in  tbe 
mean  time  the  right  of  bringing  an  action  on  the  bill  was  stayed.  This  vtf 
on  the  stipulation,  howerer,  that  the  client  should  perform  a  condition,  wbi^ 
I  think  is  a  condition  precedent,  namely,  submit  to  pay  the  sum  which  co 
taxation  should  appear  to  be  due.  Unless  he  does  that  the  attorney  is  w^ 
placed  on  an  equal  footing  with  his  client  That  has  not  been  done  heit 
This  case  does  not  depend  on  that  of  Harrison  v.  Ward^  as  that  was  a  mo- 
tion for  an  attachment,  and  the  Court  refused  to  grant  one  where  the  ptrty 
had  never  undertaken  to  pay  what  was  found  to  be  due.  Here  the  Cou^ 
acts  under  a  power  which  is  coupled  with  a  conditbn.  The  Court  is  effr 
powered  to  award  the  cosU  of  "  such  taxation"  according  to  the  event,  bat 
.  under  the  previous  part  of  the  section  a  submission  to  pay  what  is  found  to 

(6)  1  Dowl.  P.  C,  5S6|  8Cromp.&  Jenr.  870. 
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be  due  is  required,  before  the  bill  is  referred  to  be  taxed.  It  is  said  the  BoOC^. 
attorney  has  submitted,  and  it  is  too  late  for  him  now  to  make  this  objection. 
The  attorney  may  have,  however,  submitted  to  the  taxation  on  the  con- 
sideration that  the  order  was  made  under  the  general  authority  of  the  Court 
to  refer  his  bill  for  taxation.  The  order  being  deficient  in  omitting  the  un- 
dertaking, it  cannot  be  said  he  has  submitted  to  an  order  made  under  the 
Statute.  Suppose  this  part  of  the  rule  were  now  granted,  could  the  Ckmrt 
iflerwards  issue  an  attachment  for  the  nonobservanoe  of  it  ?  This  rule,  as 
to  that  part,  must  be  dischaiged. 

Rule  discharged  as  to  taxing  the  costs  of  the  taxation,  and  absolute  as 
to  other  things,  but  without  costs. 

Allenby  V.  Proudlock  and  another.  ^^iSJ^ 

n^^HIS  was  an  action  which  was  tried  at  the  York  Spring  Assizes,  1834.    A  ab  acfloa  of 

Terdict  for  the  plaintiff*  was  taken  by  consent,  subject  to  the  award  of  a  Jjy 'wlJV 

barrister,  who  was  to  be  at  liberty  to  enter  a  verdict  for  the  defendant  or  a  non-  fcndanc  had 

suit.     The  actbn  was  for  a  trespass  in  the  plaintiff's  close,  called  Hurdinff-  pri^^aM^* 

lane,  to  which  the  defendants  pleaded — Firtt^  Not  guilty ;  Second,  Soil  and  public  right  oC 

freehold  mProudiock;  TAtrJ, . A  private  right  of  yraj  oxer  Hurdmff4an€  ^t^tl^Priua 

to  a  dose  belonging  \o  Proudlock;  and.  Fourth,  A  public  right  of  way  !?^^^'*^*v2i 

through  the  close.     The  reference  was  of  all  matters  in  difference  in  the  nrnttenindiflWr- 

cause  between  the  parties,  and  the  arbitrator  was  empowered  to  direct  and  Sti^^^he"** 

declare  what  should  be  done  by  either  party,  and  what  road  the  defendant,  parties.  It  was 

Proudlock,  should  have.    It  was  also  agreed  on  the  reference  that  the  de-  tSat  tiM  piM  of 

fendant's  fourth  plea  was  to  be  withdrawn,  but  that  the  arbitrator  should  hear  *  pu^^c  right  of 

and  decide  on  the  costs  of  the  cause,  as  if  this  fourth  plea  remained.    The  withdnwiL  but 

costs  of  the  cause,  and  of  the  reference  and  award,  were  to  be  in  the  dis-  ^  ^^  ™" 

^^  irator  was  to 

cretion  of  the  arbitrator.     The  arbitrator  made  his  award  on  the  20th  of  decide  as  to  tha 

December  last,  and  it  was  served  on  the  23d.     He  ordered  a  verdict  to  be  S!l|£Jd.^^The^ 

entered  lor  the  plaintiff  on  the  1st  and  2d  pleas,  and  for  the  defendants  on  arbitrator  waa 

the  3d,  and  that  all  the  costs,  including  the  costs  on  the  4th  plea,  and  of  „  to  the  ftitara 

the  reference,  should  be  paid  by  the  plaintiff.     He  also  set  out  a  private  road  ^  ^^  v^Ito^ 

to  be  used  in  future  by  the  defendant,  Proudlock,  to  and  from  his  close  found  the  pri- 

through  Hurding-lane,  for  the  whole  length  thereof,  in  as  large,  ample,  and  ^  S'the'de. 

beneficial  a  manner,  to  all  intents  and  purposes,  as  if  Hurding-lane,  for  the  fendant,  and  set 

whole  length  thereof,  were  a  common  and  public  highway.     On  the  30th  of  J^i|  J^fc.  * 

January  last,  which  was  the  last  day  but  one  of  Hilary  Term,  a  rule  was  ^*  ^\**^^ 

obtained  to  set  aside  the  award  on  the  grounds—"  1st,  That  the  arbitrator  had  cwSTof  the 

made  his  award  under  a  misapprehension  of  the  terms  of  the  reference;  fw^JMc^"*- 

2dly,  That  he  had  in  effect  found  that  there  was  a  public  highway,  and  also  the  iarae  of  the 

I  private  way  to  Proudlocke  close  over  the  locus  in  quo;  3dly,  That  upon  Siyll^^**^ 

jvidencc  of  a  public  highway  the  arbitrator  had  found  the  existence  of  a  pri-  1*  That  a  mo- 

^  tioBtoaetaeide 
the  award  might  be  inade  at  anytime  durinff  the  term  next  after  the  publication  of  the  award. — 
2.  That  a  rule  to  set  it  aside,  on  the  ground  that  the  arbitrator  had  miaapprehended  the  tenna 
of  the  reference,  or  had  eioeeded  his  power,  should  state  specifically  the  instances  in  which  he 
had  done  so.— 3.  That  the  arbitrator  had  not,  in  fact,  found  a  public  and  private  right  of  way 
over  the  same  spot.— 4.  That  the  award  could  not  be  set  aside  on  the  ground  that  there  was 
evidence  to  support  a  jiublic  but  not  a  private  right  of  way.— 5.  That  the  arbitrator  did  not  ex- 
ceed his  authority  in  givinjg  the  defendant  the  costs  of  the  issue  on  the  public  right  of  way^ 
having  given  him  the  veidxct  on  the  issue  of  the  private  right  of  way. 


Pboudlock. 
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^^Cami'  ▼«*«  nght  of  way;  4thl3r,  That  there  was  not  any  evidence  to  support  the 
/^^^  issue  found  for  the  defendante  on  the  8d  plea ;  and,  5tbly,  That  the  arbitntor 
ri^t  i^nw  '^  exceeded  his  power  in  diiectin^  a  vefdict  for  the  defendants  on  the  Isnue 
r„>.  «n»  on  the  8d  plea,  and  giving  them  all  the  costs  of  the  cause  and  of  the  reference, 
including  the  costs  of  inquiring  into  the  issue  joined  on  the  plea  withdnwn." 
This  rule  now  came  on  for  argument,  and  a  preliminary  objection  was  taken 
to  the  rule  that  the  motion  to  set  aside  the  award  should  have  been  made 
within  the  first  four  days  of  HUaty  Term,  which  was  the  term  next  lAer 
the  publication  of  the  award,  and  that  the  plaintiff  had  not  the  whole  of  tbt 
term  to  move  in. 

Aleherley,  Serjt.,  and  R.  Alexander,  appeared  for  the  defendant  in  sup- 
port of  the  award,  and  CrtnotU,  eontrd.  It  is  unnecessary  to  set  out  the 
aiguments  which  are  fully  referred  to  in  the  judgment 

Cur.  adv.  wit. 

CoLSRiDOB,  J.  (/tifM  17th)  gave  the  following  judgment : — ^This  was  a  rule 
obtained  on  the  30th  o^  January,  1835,  to  set  aside  an  award  made  on  the  20th, 
and  served  on  the  23d  of  December,  1834.  Upon  shewing  cause,  a  preiimimrf 
objection  was  taken,  that  the  motion  was  made  too  late,  being  after  the  6nt 
four  days  of  Hilary  Term;  the  term  immediately  succeeding  the  publication 
of  the  award.  The  reference  was  made  under  an  order  of  Niei  Prwe,  in  actuse 
standing  for  trial  at  the  York  Spring  Assizes,  1834.  A  verdict  was  taken 
for  the  plaintiff.  The  reference  was  of  all  matters  in  diflerence  in  the  cause 
between  the  parties.  A  verdict  for  the  plaintiff,  or  nonsuit  or  verdict  for  the 
defendants,  was  to  be  entered  as  the  arbitrator  should  direct.  The  defendsDU 
fourth  plea  was  to  be  withdrawn,  and  the  arbitrator  was  empowered  to  de- 
clare what  should  be  done  by  either  party,  and  what  road  the  defendants 
should  have. 

The  general  principle  on  which  the  time  lor  moving  to  set  aside  an 
award  is  limited,  is  very  clear.  In  all  cases  under  the  Statute  9  &  10  W.  % 
c.  15,  the  Statute  itself,  by  the  second  section,  gives  the  rule,  sad  the 
motion  must  be  made  before  the  last  day  of  the  next  term  after  the  making 
and  publication  of  the  award.  In  all  other  cases  the  courts  have  to  act  upon 
their  own  discretion,  regulated,  however,  by  two  general  rules  which  thej 
have  adopted  for  that  purpose.  By  the  first,  the  arbitrator  is  considered 
merely  as  a  substitute  for  the  jury,  and  the  award  as  standing  in  the  place 
of  a  verdict ;  from  which  it  has  followed  that  the  motion  to  impeach  it  ii 
treated  as  a  motion  for  a  new  trial,  and  is  required  to  be  made  wiUiin  the  first 
four  days  of  the  term  following  the  publication.  By  the  latter,  the  limitation 
prescribed  in  the  Statute  is  considered  as  a  proper  guide,  and  the  motioo  is 
required  to  be  made  before  the  last  day  of  the  term.  Both  these  roles,  hov- 
ever,  in  their  application,  are  under  the  discretionary  power  of  the  Courts, 
who  will  relax  them  upon  sufficient  grounds  shewn.  In  the  present  case  the 
question  is,  under  which  of  these  rules  ought  the  Court  to  act  Aocordii^ 
to  the  latter  the  application  is  in  time.  It  is  too  late  according  to  the  former; 
and  no  special  grounds  are  assigned  for  any  relaxation,  if  the  former  be  the 
proper  rule  to  apply.  Upon  principle,  it  should  seem  that  the  former  rule 
would  only  be  properly  applicable  to  cases  in  which  the  reference  was  at  Ai« 
Priue,  a  verdict  taken  pro  forma,  and  the  cause  only  referred.  Wherever  the 
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cause  was  referred  at  an  eariier  stage,  it  would  be  found  in  many  su^xMable  BaiKWi 
drcumstances  very  difficult  to  apply  it  with  certainty  as  to  time ;  and  where 
more  is  referred  than  the  matters  in  the  cause,  the  foundation  of  the  rule 
fails;  and  as  to  the  matters  out  of  the  cause,  with  regard  to  which  no  action 
had  been  brought,  the  reference  would  appear  rather  to  be  founded  on  the 
Statute,  than  to  proceed  under  the  general  authority  of  the  Court. 

If  the  eariier  cases  are  referred  to^  the  origin  of  this  rule,  which  is  of  com- 
paratively modem  date,  may  be  precisely  traced ;  and  it  is  worth  examination, 
for  the  purpose  of  seeing  whether  the  rule  itself  is  properly  applicable  to  the 
case  now  before  the  Court.  At  first,  where  a  verdict  had  been  taken  proforma^ 
and  was  reduced  by  an  award,  it  was  usual  not  to  enter  up  judgment  without 
leave  of  the  Court  In  K0UU  y,  Grav0  (a),  the  Court  said  the  plaintiff  had 
no  right  to  enter  judgment  without  leave  of  the  Court.  In  HiggtMon  v. 
NetbiU  (6)  (which  was  decided  in  1797),  the  Court  of  Commm  Pleat,  at 
first,  thought  the  motion  must  only  be  for  a  rule  to  shew  cause,  but  beiqg 
pressed  by  the  practice  of  the  Court  of  King^s  Bench,  it  was  allowed  to  be 
absolute  in  the  first  instance.  In  Grimes  v.  Naish  (c)  (which  occurred  in 
1796,  a  caae  of  the  preceding  year,  though  later  reported),  the  same  Court 
under  similar  circumstances  thought  the  plaintiff  entitled  to  the  poelea  without 
any  application  to  the  Court.  In  Lee  v.  Lingard{d)  (which  was  decided  in 
1801),  the  same  point  was  discussed  in  the  Court  of  Kin^e  Bench,  and 
decided  in  the  same  way,  on  the  principle,  that  the  award  was  in  place  of  the 
verdict  of  the  jury,  and  followed  by  all  the  same  consequences.  In  BorrmO' 
dale  V.  HUchener{e)  (which  occurred  in  1802),  the  Court  of  Ccmmcn  Pleae 
acted  on  this  principle,  and  followed  it  out  to  one  of  those  consequences,  holding 
not  merely  that  judgment  might  be  entered  up  on  the  award  without  appli- 
cation to  the  Court,  but  that  any  attempt  ''to  impeach  the  verdict,  aa 
founded  on  the  award^'  (these  are  the  words  of  Lord  AhanUy)  must  be 
made  within  the  first  four  days  of  the  term.  It  is  very  materia],  howeveri  to 
observe,  that  this  observation  was  entirely  extra-judicial ;  the  motion  was 
to  set  aside  the  exeeutioa^Ga  the  verdict  and  judgment:  1st,  because  the 
verdict  could  not  be  reduced,  or  judgment  entered  up  without  leave  of  the 
Court ;  2d,  because  it  could  not  be  entered  up  before  the  end  of  the  term ; 
3d,  because  there  had  been  no  personal  notice  of  the  award.  The  question 
of  moving  to  set  aside  the  award  was  not  in  discussion.  This  was  a  case 
(and  it  is  remarkable  as  being  the  first  in  which  I  find  the  limitation  imposed 
io  terms)  in  which  the  reference  was  of  all  matters  b  difierence ;  the  verdict, 
however,  was  taken  for  150/.,  and  reduced  by  the  arbitrator  to  1 13/. ;  and  it 
does  not  appear  that  any  thing  was  done  by  him  m  any  matter  out  of  the 
cause.  The  case  of  Synge,  executor,  v.  Jervoiee  (/),  which  follows  next  in 
point  of  time  (1807),  is  important,  as  shewing  that  the  principle  of  regard- 
ing the  award  as  a  verdict  is  the  ground  of  the  practice.  There  the 
reference  was  under  an  order  of  Niei  Priue,  as  in  the  former  cases,  but 
there  was  no  verdict,  a  juror  was  withdrawn,  and  the  Court  entertained  the 
motion  to  set  the  award  aside,  though  a  whde  term  had  elapsed  since  the 
making  of  it.  The  only  question  being  whether  the  case  was  within  the 
limitation  of  the  Statute.     Rogers  v.  DaUimore  (g)  (1815),  was  a  case  of  an 

(a)  Barnef ,  57.  (e)  8  Bot.  &  Pol.  244. 

(6)  I  Bos.  &  Pul.  97.  "  (/J  8  Bast.  466. 

0?)  1  Bos.  &  Pttl.  480.  (ff)  6  Taunt  III ;  1  Marsh,  471. 

(d)lEa«,401. 
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award  under  a  judge's  order,  and  therefixe  does  not  apply  directly  to  the 
present  case;  but  it  is  material  so  far  as  it  shews  that  it  was  the  cotufi  and 
the  control  which  the  Court  retained  over  the  cause,  which  were  considered 
as  the  foundation  of  the  Court's  authority  over  the  award.  * 

Thia  brings  me  to  the  cases  relied  upon  by  the  defendants  in  sap- 
port  of  their  preliminary  objection.  Down  to  this  point  there  is  no  anthoritj 
which  can  be  said  to  impeach  the  doctrine,  that  the  limitation  d  foor 
days  is  founded  up(m  the  principle  that  the  award  is  a  mere  substitute  for 
the  verdict,  or  to  shew  that  the  limitation  applies  to  any  cases  in  which  the 
verdict  and  award  are  not  co-extensive  in  subject  matter,  though  varying  n 
amount.  Tkampton  v.  Jmndngs  (A)  (1825),  was  the  earliest  case  cited,  but 
this  can  be  no  authority  for  the  defendants,  because  in  it,  upon  a  motion  to 
set  aside  a  verdict,  the  Court  ordered  it  to  stand,  and  merely  referred  it  to 
the  arbitrator  to  ascertain  the  amount.  The  Court  held  that  an  applicatioD 
to  set  aside  his  award  came  too  late  after  the  first  four  days  of  the  ensuing 
term ;  but  upon  reference  to  the  report,  it  will  be  seen  that  all  the  esses  od 
the  authority  of  which  the  judgment  proceeds,  refer  to  the  verdict  only  as  the 
ground  of  their  decision.  RawMom  v.  Arnold  (t)  (1827),  followed  tvo 
years  after.  In  that,  the  cause,  and  aH  fnaiters  in  difference  were  rderred 
by  an  order  of  Niei  Priue  ;  the  award  was  made  in  December;  the  motion 
was  not  made  till  EaeUr  Term  ;  it  was  therefore  imnecessary  to  decide  more 
than  that  the  period  even  allowed  by  the  Statute  was  exceeded.  Lord  Ta- 
twdm,  indeed*  says,  that  the  motion  should  have  been  regularly  made  within 
the  period  allowed  for  moving  for  a  new  trial,  but  this  observation  was  extra- 
judicial ;  and  it  is  to  be  observed  besides,  that  it  does  not  sfipear  that  the 
arbitrator  had  interfered  with  any  thing  out  of  the  cause.  Tbe  contrarjis 
rather  to  be  inferred ;  and  it  shotdd  seem  also  that  a  verdict  had  been  taken 
at  Ni9i  Ptius.  Bennett  v.  Skardan  (J)  (1829),  is  no  authority.  It  shews 
no  more  than  the  opinion  of  a  learned  counsel,  that  it  was  a  safe  course  to 
guard  against  an  objection  like  the  present,  by  obtaining  within  the  first  four 
days  of  the  term,  leave  imder  special  circumstances  to  move  against  the 
award  afterwards.  The  motion  was  unopposed,  and  as  in  the  former  cases,  a 
verdict  was  taken,  and  it  does  not  appear  that  the  arbitrator  went  beyond 
the  issues  in  the  cause.  In  Sell  v.  Carter  (k),  the  facts,"  the  arguments,  and 
the  judgment  are  so  shortly  stated,  that  it  is  difficult  to  say  on  what  principle 
the  decisk)n  went  It  does  not  appear  whether  any  verdict  was  tsken,  nor 
whether  the  arbitrator  went  beyond  the  issues  in  the  cause.  It  shouW  sow 
as  if  the  counsel  for  the  motion  had  rested  his  case  solely  on  the  defects  being 
on  the  face  of  the  award,  and  had  not  drawn  the  attention  of  the  Court  to  the 
point  now  under  discussion.  In  Macarthur  v.  Campbell  {l)f  ^  »^*^  "^ 
made  in  November,  and  the  motion  to  set  it  aside  in  Eaeter  Term  following, 
and  not  a  word  is  said  in  the  report  of  the  necessity  to  move  within  the  first 
four  days  of  the  followbg  term. 

I  have  thought  it  right  to  examine  the  cases  cited  by  the  counsel  for  the  de- 
fendants, because,  if  they  had  borne  out  the  position  for  which  they  were  aid, 
1  should  not  have  felt  myself  justified  in  opposing  my  opinbn  to  the  r  ^* 


(*)  10  Moore,  110. 

(t)  6  Barn.  &  Crei.  699 ;  9  Dowl.  &  RyL 
556. 


(A)  9  Dowl.  P.  C.  845.  ^      ^„^ 

(/)  5  Bam.  &  Adol.  618;  SNer.AMa 


(J)  5  Man.  ft  RyL  10. 
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of  their  authority.  But  upon  exanuDation,  they  seem  to  me  to  leave  me  at  BattComi. 
fuU  liberty  to  say,  that  the  limitation  of  four  days  is  fimnded  on  a  principle,  '^ 
whicfa  applies  only  to  cases  in  which  a  verdict  is  taken,  and  the  arbitrator, 
plaoed  in  the  position  of  the  jury,  makes  an  award  in  substitution  of  that 
verdkt,  confined  only  to  the  subject  matters  at  issue  in  the  cause.  In  the 
present  case  other  matters  were  referred  than  those  embraced  by  the  cause, 
and  upon  them  the  arbitrator  has  decided.  As  to  them,  it  seems  to  me  the 
reference  must  be  considered  as  made  ui^der  the  Statute,  and  if  it  be,  the 
Court  has  no  power  to  abridge  the  period  given  by  the  Statute  for  questicming 
the  award.  Even  if  it  be  only  doubtful  whether  the  reference  to  this  extent 
may  be  so  considered,  it  seems  to  me  less  safe  to  adhere  to  a  limit,  menfy 
adopted  by  the  discretion  of  the  Courts,  than  to  run  the  risk  of  contimvening 
the  Statute.  And  I  may  add,  that  as,  in  my  opinion,  if  the  iriiole  question 
were  tm  inUgrOf  it  would  be  more  convenient  to  have  but  one  period  within 
which  all  awards  might  be  questioned,  I  am  not  disposed  to  depart  from  the 
general  rule  farther  than  I  find  myself  compelled  by  authority.  On  these 
grounds,  I  think  the  preliminary  objection  ought  not  to  prevail. 

It  becomes  necessary,  therefore,  to  consider  the  objections  made  to  the 
validity  of  the  award.  The  first  of  these,  "  that  the  arbitrator  has  made  his 
award  under  a  misapprehension  of  the  terms  of  the  reference,"  cannot,  I 
think,  be  inquired  into  for  want  of  being  more  specifically  defined  in  the  rule. 
The  case  d  BordU  v.  Davis,  decided  in  the  Kin^s  Bench  last  term,  and 
cited  by  Mr.  Alexander,  is  a  direct  authority  that  it  is  not  enough  to  state  a 
general  head  of  objection,  as  misapprehension,  excess  of  authority,  incon- 
clusiveness,  &c. ;  but  it  is  necessary  to  point  specifically  to  the  instance  with 
respect  to  which  any  such  fault  is  imputed.  Indeed,  unless  the  rule  of  court 
be  so  interpreted  and  enforced,  it  is  absolutely  useless.  To  make  the  second, 
third,  and  fourth,  intelligible,  it  is  necessary  to  advert  to  the  pleadings  in  the 
cause.  The  declaration  complained  of  a  trespass  in  the  plaintiff's  close, 
called  Hurdin^lane.  By  the  third  plea,  the  defendants  alleged  Preudioek  to 
be  the  occupier  of  a  close  of  land,  and  claimed  for  him  by  a  twenty  years' 
enjoyment,  a  private  way  from  a  common  highway  through  and  over  Hurdin^ 
lane  to  his  clos<e,  and  so  back  again ;  on  this,  issue  was  taken.  By  the  fourth 
plea,  the  defendants  set  up  a  public  highway  through  and  over  Hurding-kme, 
on  which  issue  was  also  taken.  By  the  terms  of  the  reference  this  fourth 
plea  was  to  be  withdrawn,  but  the  arbitrator,  in  whose  discretk>n  the  costs  of 
the  cause  were  placed,  was  to  decide  on  them  ar  if  it  had  remained  on  the 
record;  and  he  was  also  to  decide  what  road  the  defendant,  Preudioek,  should 
have.  The  arbitrator,  by  his  award,  found  the  third  issue  in  favour  of  the 
defendants,  establishing  thereby  the  private  way;  and  he  also  went  on  to  set 
out  for  Proudloek  a  private  way,  which  it  was  admitted  mduded  and  extended 
beyond  the  way  found  under  the  third  issue,  and  which  was  to  be  enjoyed 
"  to  all  mtents  and  purposes  as  if  Hurding-lane,  for  the  whole  length  thereof, 
were  a  common  highway.''  He  also  gave  the  costs  of  the  cause  and  of  the 
reference  U>  the  defendants.  Upon  this  state  of  the  pleadings  and  the  award, 
it  does  not  appear  to  me  that  the  second  objectk>n  is  sustained  in  point  of 
fact,  and  it  is  therefore  unnecessary  to  consider  whether  it  would  be  neces- 
sarily inconsistent  in  law  to  suppose  a  private  and  public  highway  over  the 
same  sur&oe  of  land.  The  third  objection,  that  **  upon  evidence  of  a  publks 
highway  the  arbitrator  had  found  a  private  right  of  way;"  and  the  fourth, 
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Bml  Cmt     that  ^  there  iras  no  erideiioe  to  support  the  third  plee,^  will  be  iboiid  to  hin 
iqxm  the  merits  of  the  case,  as  to  which  the  arbitrator  had  alone  power  to  fom 
a  judgment.    It  was  conceded  that  many  witnesses  were  called  to  pioTet 
public  highway,  and  it  waa  sworn  that  several  were  called  to  prove  tlie  pii- 
vate  way.    Mr.  Gr«ttcw// contended  that,  in  point  of  law,  the  arbitrator  was 
bound  to  refer  the  evidence  of  the  latter  to  the  support  <jlf  the  fixiner,  and 
that  in  a  right  judgment  upon  the  testimony,  the  neoessaiy  result  vasii 
favour  of  a  puUic  highway,  and  so  destructive  of  the  private.    Bat  tbe 
arbitrator,  who  was  bound  to  hear  both  classes  of  witnesses,  was  else  to  ^ 
termine  on  the  weight  of  their  testimony ;  and  how  can  the  Court  saj  that  he 
did  not  consider  the  witnesses  called  to  prove  the  private  way  as  ovelpove^ 
ing  in  weight  and  credibility  those  who  attempted  to  prove  the  public. 
His  deliberate  judgment  is  rather  to  be  collected  from  his  award  than  from 
declarations,  premature  at  least,  if  not  ill-considered,  which  upon  the  affidants 
he  is  sworn  to  have  used  in  the  course  of  the  arbitration,  bat  which  may  ban 
been  unintentionally  (and  it  is  sworn  have  been)  much  misrepieseotoL 
The  fifth  objection  is,  that  "  the  arbitrator  has  exoe^ed  his  power  in  direct- 
ing a  verdict  for  the  defendants  on  the  issue  on  the  third  plea,  and  ginng 
them  all  the  costs  of  the  cause  and  of  the  reference,  including  the  oratsof 
inquiring  into  the  issue  joined  on  the  plea  withdrawn.'^    This  objectioovu 
aigued  principally  on  the  ground  that  it  could  not  be  right  to  give  the  costs  to 
the  defendants  both  of  the  third  and  fourth  issues ;  but  it  most  lie  reroemben^ 
that  when  the  cause  came  to  the  arbitrator  the  fourth  issue  was  out  of  it, 
except  for  the  particular  purpose  of  determining  the  costs  of  the  cause  therebj, 
if  necessary;  and  he  was  directed,  for  that  purpose  only,  to  consider itis 
part  of  the  record.    This  provision  was,  no  doubt,  made  to  secure  the  ile- 
fendants  the  general  costs,  even  if  all  the  pleas  should  be  found  against  then 
but  the  fourth,  supposing  they  could  esUblish  that.    When  the  arbitntor 
had  decided  in  favour  of  the  defendants  on  the  third  issue,  any  inquirjasto 
the  fourth  might,  strictly  speaking,  become  unnecessary ;   but  I  cannot  str 
that  he  was  not  justified  in  instituting  that  inquiry  at  the  same  time  vitb  tk 
rest,  in  the  progress  of  the  reference ;  if  so,  it  might  form  properly  a  part  of 
the  costs  of  the  reference,  over  which  he  has  absolute  power. 
.  I  am  of  opinion,  therefore,  that  no  one  of  the  objections  made  can  prenil 
A  good  deal  of  the  argument  turned  upon  the  additional  way  set  out  by  tfae 
arbitrator.    It  is  unnecessary  to  determine  whether  in  that  he  has  ezceetW 
his  power,  nor  what  would  have  been  the  effect  of  such  excess,  as  no  objec- 
tion pointing  to  it  has  been  specifled  in  the  rula 

Rule  discharged. 


^^^  BOTTOMLEY  V.  BeLCIIAMBER. 


1.  Ajointaffidi.  rpmS  was  a  motion  for  an  attachment  against  an  attorney  for  nonpayment 
IttolSJf  ^'an^dhU  ^^  ^**^  '°  pursuance  of  the  Master's  alloeatwr.    On  the  20th  of  m 

ciCT^w^lch  "  a  call  had  been  made  at  the  attorney's  office,  but  it  was  found  closed.   Tw 

■Uted  the  re»i-  ^  .      .    ,    ,  , .     -,  . 

dence  of  the  •ttoraey  but  not  that  of  the  clerk.  heJd  sufficient.  ^  i_» 

2.  Where  there  had  not  been  penonal  aerrice  of  the  rule  of  court  and  Master'a  aUoca^,  t«t 
copies  had  been  left,  and  notice  had  been  given  of  a  call  that  would  be  made,  the  Court  made 
a  role  for  an  attachment  against  an  attorney  absolute,  where  on  sbewmg  cwise  against  thenue 
mm  he  did  not  deny  haTing  reoelTad  the  pepen  and  notioe. 
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only  information  that  could  be  got  was  fi^m  the  laundress,  who  said  she      BaU  Court. 
knew  nothing  about  him,  but  that  his  agent  was  at  the  office  sometimes.     A     bottomlet 
call  was  then  made  at  a  public-house,  where  it  was  believed  he  was  in  the  v. 

habit  of  calling,  but  he  was  not  met  with.  Several  other  calls  were  made  at  *^<'»*a"*"^*« 
the  office,  wiUiout  finding  him.  On  the  29th  of  May  he  was  seen,  but 
immediately  on  being  observed  ran  into  a  shop  and  escaped  by  a  back 
door.  A  copy  of  the  rule  and  aiioeatur  was  put  through  his  office-door. 
Another  call  was  then  made,  and  his  agent  was  seen,  to  whom  another  copy 
of  the  rule  and  allocatur  was  delivered,  and  a  demand  of  payment  was  made 
on  him.  A  notice  was  also  given  to  the  agent,  stating  that  a  call  would  be 
made  at  a  certain  hour,  and  that  application  would  be  made  to  the  Court  for 
an  attachment  The  call  was  accordingly  made,  but  the  attorney  could  not 
be  met  with. 

Comffn,  on  a  former  day,  obtained  a  rule  nisi  for  an  attachment  (a). 

/.  /.  Williams  shewed  cause,  and  took  a  preliminary  objection  that  Uie 
affidavit  on  which  the  rule  was  granted  was  informal.  It  was  in  this  form — 
'*  A.  B,y  of,  &c<,  attorney,  and  C.  />.,  his  clerk,  severally  make  oath,  and 
say,  &C.9*'  but  there  was  no  statement  of  the  residence  of  the  clerk. 

Cwnyn^  canird."— If  the  affidavit  had  been  made  by  the  clerk  alone,  it 
would  hare  been  necessary  to  describe  him  either  of  the  place  of  business  of 
his  master,  or  of  his  actual  residence ;  but  this  being  a  joint  affidavit  by  the 
master  and  clerk,  the  master^s  residence  is  sufficient,  and  is  the  ordinary  form 
used. 

CoLERiDOB,  J.,  thought  it  sufficient. 

/.  /  Williams  then  shewed  cause  against  the  attachment  on  an  affidavit 
contradicting  some  of  the  facts  stated  in  the  affidavits  in  support  of  the  rule. 

CoLERnxsE,  J. — It  is  not  denied  that  the  papers  and  notices  came  to  the 
knowledge  of  the  attorney.  Nothing  would  have  been  easier  for  him  to  say 
than  that  he  had  not  received  them.  Rule  absolute. 

(a)  Green  ▼.  Protter,  2  Dowl.  P.  C.  100 ;  M.  &  Ros.  88 ;  Dictu  ▼.  Wame,  I  Hodg;«8. 
AUier  x.  Newton, «  Dowl.  P.  C.  589}  Stun-  91 ;  Albin  v.  Toomer,  ante,  p.  215,  and  S 
nel  V.  Tower,  2  Dowl.  P.C.  673 j  I  Cromp.      Dowl.  P.  C.  668. 

Pitt  v.  Williams.  ^t^'"' 

^HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  defendant  Afterallowance 
should  not   sign  judgment  of  nan  pros,  in  error.     In  January/  last,  error^e  plain- 
judgment  was  given  for  the  defendant  on  a  demurriBr;  and  on  the  26th  of  tiffin  error  neg- 
April,  notice  was  given  of  the  allowance  of  a  writ  of  error.     The  plaintiff  scribe. the™' 

then  obtained  time  to  transcribe  the  record,  and  after  that  had  expired,   fo"!  within  the 
...  111,*.  .1  r        *    time  limited  by 

application  was  made  to  the  clerk  of  errors  to  sign  judgment  of  non  pros,   Reg.  10  H.  T. 

under  the  rule  of  court  (a).     This  he  refused  to  allow  the  defendant  to  do,  iJi^OTthedrfelS'- 

ant  applied  fo  the  officer  of  the  court  to  sign  judgment  of  nonmros.  which  he  wae  at  liberty  to 
do.  The  officer  refused,  and  then  the  transcript  was  remoTeo.  The  Court  below  afterwards 
refused  to  allow  the  defendant  in  error  to  sign  judgment  of  non  pros,  nunc  pro  tunc,  though  the 
fault  was  in  the  officer  of  the  court. 

(a)  Reg.  Gen.  10. 11.  T.  4  W.  4. 
VOL.  1.  2  c 
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notice  not  having  been  giren  to  the  plaintiff's  attorney.  The  cleik  of  da 
errors  then  probably  gave  informatioQ  to  the  plaintiff's  attorney  of  the  ippli- 
cation  to  sign  judgment  of  nan  pros,,  on  which  the  truiscript  was  prepued, 
and  the  transcript  removed  (6). 


Sir  W.  FolUU  shewed  cause,  and  contended  that  this  application  most  be 
made  to  the  Court  of  Error,  and  could  not  be  made  to  the  Court  bdow  lAer 
the  allowance  of  the  writ  of  error,  and  after  the  transcript  was  removed  (6). 


The  Attamey-'Generaly  and  /.  /.  Williams,  eantrd,  contended  that  the  role 
of  court  was  imperative,  that  the  defendant  might  be  allowed  to  sign 
judgment  of  non  pros.,  the  transcript  not  having  been  prepared  within 
twenty  days  after  the  allowance  of  the  writ  of  error.  Until  the  record  was 
transcribed,  this  Court  and  not  the  Court  above,  had  power  over  the  record; 
and  the  clerk  of  the  errors,  who  was  the  oflioer  of  this  court,  ought  to  hit 
allowed  the  defendant  to  sign  judgment  of  non  pros.  This  applicatioo, 
therefore,  was  to  sign  judgment  nunc  pro  tune,  as  the  transcript  was  removed 
subsequently  to  the  application  to  sign  judgment 


CoLERiDGB,  J. — The  transcript  being  in  &ct  removed,  the  cause  is  in  the 
court  above,  and  this  Court  has  no  power  to  comply  with  this  applicttion. 
This  rule  roust  therefore  be  discharged. 

Rule  discharged  with  costs. 

(6)  By  11  G.  4  &  1  W.  4,  c  tO.  s.  8.  ooly  a  transcript  of  the  record  it  tobeMiiaei 
to  the  writ  of  error. 


Bail  Court. 


Drake  and  others  t%  Harding. 


1.  An  affidavit     'T^HC  defendant  in  this  case  was  arrested  on  an  affidavit,  whidi  stated  tfait 
atathig  !hat*i^  he  was  indebted  to  the  plaintiffs  <<  in  the  sum  of  1 12/.,  for  principal  and 

certain  sum  is  interest  on  a  several  and  joint  promissory  note  for  100/.,  bearing  date  the 
paTand  mt^est  13th  day  of  February,  1833,  drawn  by  the  defendant,  and  payable  to  tb 
Dote?or""***-^  plaintiffs,  with  lawful  interest  for  the  same,  on  demand;  and  in  the  further 
sum  of  259/.  for  money  lent  and  advanced,  and  paid,  laid  out  and  expeoded, 
by  the  plaintiffs,  to  and  for  the  use  of  the  defendant,  and  at  his  request,  and 
for  money  due  and  payable  from  the  defendant  to  the  plaintiffs,  for  interest 
upon,  and  for  the  forbearance  of  divers  large  sums  of  money  due  and 
payable  from  the  defendant  to  the  plaintiffs,  and  by  them  forborne  for  diven 
long  spaces  of  time  now  elapsed,  at  the  request  of  the  defendant'^  A  rule 
nisi  had  been  obtained  to  discharge  the  defendant  out  of  custody,  on 
account  of  the  insufficiency  of  this  affidavit ;  against  which 


tain  amount, 
bearing  interest, 
is  sufficient 
ivithout  diatin- 
guishing  how 
much  ia  due  for 
principal  and 
now  much  for 
interest. 

2.  In  an  affi- 
davit to  hold 
to  bail,  it  was 
stated,  that  a 
certain  sum  was 
due  for  money 
lent  and  ad- 
Tanced,  &c., 
'  and  for  money 


Hoggins  shewed  cause. — ^As  to  the  first  part  of  the  affidavit,  it  is  inuDate- 
rial  that  it  is  not  stated  how  much  is  due  for  principal,  and  how  much  for 
,  interest.  The  interest  appears  expressly  to  be  reserved  on  the  note,  aod  the 
able  for  interest  amount  of  the  note,  and  its  date,  are  stated.  If  it  is  suggested  that  part  of 
?f*7*b*^^°'       the  note  may  have  been  paid,  still  the  affidavit  is  good,  as  it  appears  that 

of  divers  simis  of  money  due  and  payable,  and  hy  plaintiff  forborne  at  the  request  of  the  de- 
fendant:'*— Held,  that  the  apecial  contract  to  pay  interest  was  not  sufficiently  stated. 
3.  An  affidavit  of  debt  which  is  bad  in  part  is  bad  entirely. 
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1 12/.,  which  is  a  stun  for  which  the  defendant  may  be  arrested,  is  due ;  and  Bajijo^nre, 
it  is  immaterial  whether  100/.  is  due  for  principal,  and  12/.  for  interest,  or 
less  for  principal,  and  more  for  interest  (a). — [Coleridge,  J. — All  that  is 
necessary  to  distinguish  is,  that  there  is  a  sum  of  20/.  due,  on  which  the 
defendant  may  be  arrested.] — ^The  latter  part  of  the  affidavit  is  also  good. 
In  fFhiie  v.  Swcerby  (6)  a  similar  affidavit  was  held  sufficient. 

Baretow,  conird. — If  this  affidavit  is  bad  as  to  part,  it  is  bad  entirely. 
The  first  part  is  bad,  as  it  is  not  stated  how  much  is  due  for  principal,  and 
how  much  for  interest,  Laireille  v.  Hoepner  (c).  The  second  part  of  the 
affidavit  is  also  bad,  as  the  agreement  by  which  the  interest  was  reserved  is 
not  stated.  In  CaUum  v.  Leeeon  (d),  the  Court  of  Exchequer  held  a  similar 
affidavit  insufficient.  That  case  was  not  cited  in  the  case  of  Whiie  v. 
Sawerhff,  and  if  it  had  been,  the  Court  would  not  have  come  to  that  deci* 
sion.  The  affidavit  in  the  case  of  Callum  v.  Leeson  was  exactly  the  same 
as  in  this  case. 

CotBRiDOB,  J. — The  principle  is,  that  a  person  may  be  held  to  bail  for  a  debf, 
but  not  for  unliquidated  damages.  This  principle  has  been  most  frequently 
discussed  on  questions  relating  to  interest.  The  only  question  here  is,  whether 
interest  appears  to  have  been  reserved  by  special  contract ;  but  when  I  read 
the  words  of  this  affidavit,  I  conclude  it  is  claimed  as  damages  only.  The 
words  are  merely  '*  for  the  forbearance  of  divers  large  sums  of  money  due 
and  payable,  &c.'*  There  is  nothing  about  any  agreement  to  pay  interest. 
It  might  be  for  the  jury  to  infer,  from  the  circumstances  of  the  case,  that 
interest  was  expressly  agreed  to  be  paid ;  but  an  affidavit  to  hold  to  bail 
should  state  it  more  clearly.  I  must  decide  on  this  case  as  it  conies  before 
me,  though  I  feel  the  difficulty  arising  from  the  case  of  White  v.  Sowerby, 
In  that  case,  the  previous  case  of  Callum  v.  Leeson  was  not  brought  to  the 
attention  of  the  Court  (e).  There  is  no  doubt  that  part  of  the  affidavit 
being'  bad  the  whole  is  so  (/). 

Rule  absolute. 

(a)  9ceRoger»  v.  GodMd,  S  Dowl.  P.  C.  LiUiedale,  J.»  said,  that  it  was  true  that 

106.  there  were  two  decisions  of  the  Court  of 

(6)  Ante,  p.  318.  and  S  Dowl.  P.  C.  584.  Exchequer  (.Baker  v.  WUh,  1  Cromp.  Si 

(e)  8  Dowl.  P.  C.  758.  Mees.  SS8;   1  Dowl.  P.  C.  681 ;   Kirk  ▼. 

{d)  SDowLP.C.881;  S  Cromp.  &  Meet.  Almond,  2  Cromp.  &  Mees.  854;  2  Tyr. 

406.  816;  I  Dowl.  P.  C.  318),  that  an  affidavit 

(e)  Bat  wot  Piekman  v.  CollU,  1  Oale,  47 ;  of  debt,  bad  in  part,  is  bad  altogether  ;  bat 

3  Dowl.  P.  C.  4S9.  that  he  thought  those  cases  had  not  been 

(/)  ^rtor  ▼.  Lucoi,  which  occurred  at  properly  decided,   that  he  had  conversed 

chaimbert  before  LUttedale,  J.,  on  a  sum-  with  the  judges  on  the  point,  and  believed 

mons   to  discharge  the  defendant  out  of  that  the  Barons  themselves  bad  adopted 

custody  on  the  ground  of  the  insufficiency  the  same  opinion. 

of  the  affidavit,  is  to  the  contrary  effect  The  Order  made  to  discharge  the  defendant 

affidavit  of  debt  stated,  that  the  defendant  on  giving  bail  for  501. 

waa  indebted  in  501.  for  goods  sold  and  Ex  relatione  Gale  of  counsel  for  the 

delivered  to  the  defendant  at  his  request,  plainti£ 
and   in  96/.  on  a  bill  of  exchange,  the 
amomit  of  which  was  not  stated. 
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The  executor 
of  a  defendant 
who  had  ex- 
pressed hia 
satisfaction 
with  his  attor- 
ney's hill,  and 
had  made  a 
payment  on  ac- 
count, mav  yet 
have  it  referred 
to  be  taxed, 
eren  after  a 
lapse  of  four 
years. 


WOOLLASTON   V.    WjSSTON. 

'T^HIS  was  a  rule  to  discharge  an  order  of  Mr.  Justice  WUliarngf  wfaidi 
referred  the  defendant's  attorney's  bill  for  taxation.  The  bill  ires  de- 
livered in  the  year  1831,  for  business  done  between  the  year  1826  and  that 
time.  The  defendant  expressed  his  approbation  of  the  bUl,  with  the  excep- 
tion of  some  few  items.  Afterwards  he  paid  some  money  on  account.  In 
1834  the  defendant  died,  and  the  application  to  tax  the  attorney's  billys 
made  by  his  executor. 

Channell  shewed  cause  against  the  rule. — ^It  is  contended  that  the  defend- 
ant, having  examined  the  bill  and  expressed  his  satis&ction,  has  no  right 
afterwards  to  have  it  referred  for  tax&tion.  That,  however,  is  not  a  suflkient 
cause  for  resisting  the  taxation ;  neither  does  the  lapse  of  time  prevent  the 
bill  being  referred  to  be  taxed.  It  does  not  appear  clearly  from  the  sifidiLfitt 
that  the  payment  in  this  case  was  in  fact  made  on  accoimt  of  this  bill,  and  it 
is  the  duty  of  the  attorney  to  make  out  a  clear  case  to  satisfy  the  Court  that 
this  bill  does  not  come  within  the  general  rule.  That  he  has  not  done,  and 
this  rule  must  therefore  be  discharged. 

Bttit^  eontrd, — It  is  sworn  expressly  that  the  defendant  examined  the  bii 
item  by  item ;  that  he  expressed  his  satisfaction  except  as  to  a  few  items,  and 
that  money  has  been  paid  on  account.  This  must  be  considered  as  an  entire 
approval  of  the  bill.  Under  these  circumstances,  and  ailer  the  time  that 
elapsed  before  the  death  of  the  defendant,  the  attorney  is  entitled  to  have  this 
rule  made  absolute. 

Coleridge,  J. — ^In  my  opinion  this  rule  must  be  discharged.  The  de- 
fendant relies  on  the  general  rule,  that  any  attorney's  bill  which  has  not  been 
paid  is  liable  to  be  taxed.  I  think  this  case  is  within  that  genera)  rule,  unless 
there  are  circumstances  which  amount  to  payment.  The  question  therefore 
now  is,  whether  the  circumstances  of  the  case  do  amount  to  payment,  as  the 
time  that  has  elapsed  is  not  sufficient  ground  for  supporting  this  rule,  nor 
yet  the  change  of  the  parties  by  the  death  of  the  defendant.  It  is  said  that 
there  has  been  a  specific  payment  on  account  of  the  bill  which  was  delivefed, 
that  the  bill  was  examined,  and  that  the  defendant  was  satisfied  with  the 
charges :  these  are  the  grounds  on  which  this  rule  is  supported.  But  I  think 
the  sum  paid  is  not  tantamount  to  a  payment  of  the  bill,  nor  is  it  dear  it 
was  on  account  of  this  bill ;  neither  can  the  satis&ction  expressed  amount  \o 
such  an  acquiescence  in  the  charges  as  to  prevent  the  bill  being  now  referred 
for  taxation. 

Rule  discharged  without  costs. 


Boil  Cmnrt. 


Exparte  Hulme. 


Whereaperson  gIR  W,  FOLLE TT  AppMed  to  admit  Mr.  Hulme  as  an  attorney,  without 

7hni^^%^c-  g>v»n&  *  ^»iU  term's  notice,  under  these  circumstances  (a).    After  the 

tiaeaaanattor-  commencement  of  Easier  Term  Mr.  Huime*s  father  had  an  appointment 

nutted  wiUiout  given  him  at  Sidney,  in  New  South  Wales,  and  he  was  about  to  proceed 

tam*S  not^c*.  (a)  R«g.  Oen.  T.  T.  31  G.  3,  4  Term  Rep^  879. 
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there  in  a  fortnight.    Mr.  Hulme,  whose  time  of  service  under  his  articles      Baa  Qmn, 
had  expired  some  time  back,  was  desirous  of  going  with  his  father  to  prac*        Esparte 
tise  as  an  attorney.     By  the  practice  at  Sidney  it  was  necessary  that  all        Uulmk. 
attorneys  should  be  [nreviously  admitted  in  one  of  the  courts  here.     A  week 
before  the  end  of  Easier  Term,  Mr.  Hulme  gave  notice,  in  the  usual  places, 
that  he  should  apply  by  special   motion  in  Trinity  Term  for  admission. 
These  notices  were  still  up.    He  also  gave  notice  to  the  Secretary  of  the  Law 
Association. 

Coleridge,  J. — My  only  difficulty  is  as  to  making  a  precedent,  as  Mr. 
Hulme  merely  wants  to  go  abroad,  and  there  has  been  no  accident  I  think, 
however,  that  under  the  circumstances  he  may  be  admitted  on  the  last  day 
of  the  term. 

Rule  accordingly. 

Dennehey  V.  Richardson.  ^^^J^- 

J^FEER  shewed  cause  against  a  rule  for  judgment  as  in  case  of  nonsuit.  Countermand 

He  contended  that  the  rule  should  be  discharged,  as  there  had  been  a  ^^^^^mm mit 

countermand  of  the  notice  of  trial.  prarent  the  de- 

tandant  from 
having  judg- 
Buii,  eontrd.  •  «n«nt  •■  in  caae 

of  nootuit. 

Coleridge,  J. — The  countermand  of  the  notice  of  trial  saves  the  costs  of 
the  day ;  but  does  not  prevent  the  defendant  from  having  judgment  as  in 
case  of  nonsuit. 

Sieer  then  offered  a  peremptory  undertaking. 

Rule  discharged  on  the  iindertaking  (a), 
(a)  And  we  Rendell  t.  BaiUy,  9  Dowl.  P.  C.  113. 

Doe  d.  Talbot  v.  Roe.  .^^J^"- 

f^jASELEE  moved  that  service  of  a  declaration  in  ejectment  should  be  An  affidavit  of 

.  deemed  good  service,  on  an  affidavit,  which  stated  that  the  deponent  declaratim^in* 

believed  that  the  party  held  the  premises  which  were  sought  to  be  recovered,  •jectmont  must 

under  a  lease,  and  that  she  had  not  underlet  them.  puty  terrad  ia 

tenant  in  pot- 
saaion. 
Ck>LERiDGB,  J. — That  will  not  do :  the  affidavit  must  state  positively  that 

the  party  served  is  the  tenant  in  possession. 

Doe  (L  Roupel  v.  Roe.  sanomrt. 


f^ROWDER  moved  for  judgment  against  the  casual  ejector. — Three  days  Ride  for  judg- 
ejec- 


before  term  a  person  went  to  the  premises  for  the  purpose  of  serving  the  Se"caroafM*ec- 


declaration  :  he  found  the  house-door  locked;  and,  on  making  inquiry,  was  tor  refused 

where  the 


house  was  found  shut  up  three  fdays  before  the  term,    and  the  declaration  was  fixed  on  the 

door,  it  appearing  that  thi -   .    ... 

lor  sereral  days  together. 


door,  it  appearing  that  the  tenant  was  in  the  habit  of  shutting  up  the  house  and  ataying  away 
at  days 
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toU  that  the  tenant  was  freqnentlj  in  the  habit  of  lockingr  op  the  premifles, 
and  staying  away  ibr  seyeral  days  together.  A  copy  of  the  deckratkn  wm 
then  fixed  on  the  door. 

CoLBRiDGB,  J.— There  has  been  no  acknowledgmCTt  of  the  receipt  of  tlie 
declaration,  nor  is  there  any  imputation  that  the  tenant  keeps  out  of  the  wir 
to  airoid  service.  It  was  only  three  days  bef<N«  term  that  inquiry  wu 
made ;  and  it  i^pears  that  the  tenant  often  stayed  away  for  sereral  dm 
together. 

Rule  refused. 


BaaCowrt, 


Exparte  Stonbcroft. 


Wiiere  on  ap-     JM^HITMORE  moved  to  re-admit  an  attcnney,  who  had  taken  out  his 
t^^^Z^  certificate  regularly  until  1833,  when  he'oeased  to  do  so  on  account  of 

an  attorney  it      the  losses  he  had  incurred.    It  was  not  stated  in  the  aflklavit  whether  he  htd 

wai  not  stated  ^*      i     > 

that  he  had  not  practised  smce  or  not. 

Eractiied  tince 
e  last  took  out  ■ 

hit  certificate,         CoLBRiDGB,  J. — ^As  that  is  not  Stated,  he  must  pay  bL  penalty,  besides 

X°S!n*r    the  arrears  of  duty. 

pay  a  fine  of  51.  besides  the  arrears  of  duty  on  his  re-admission. 


BadOmrt, 


Attm  having 
obtained  a  rule 
for  the  costs  of 
the  day  for  not 
proceeding  to 
trial,  the  de- 
fendant cannot 
by  Reg.  Gen. 
69,  H.  T.  S  W. 
4,  ha?e  judg- 
ment as  in  case 
ofnoosoit, 
though  no  furw 
ther  proceeding 
haa  been  taken 
in  the  cause  for 
four  terms. 


Paloravb  v.  Justin. 

ARMSTRONG,  on  the  last  day  of  term,  moved  for  judgment  as  in  case 
of  nonsuit. — ^A  rule  had  already  been  obtained  for  the  costs  for  not  pro- 
ceeding to  trial  for  the  same  default ;  and  he  submitted,  that,  notwithstand- 
ing the  rule  69  H,T.,2W.  4,  he  was  at  liberty  to  have  the  rule.  Notice 
of  trial  before  the  sheriff  had  been  given  for  the  4th  of  September  last, 
which  was  countermanded  on  the  3d;  since  that  time  no  further  proceedings 
had  been  taken. 

CoLBRiDGB,  J. — ^Is  it  not  the  next  step  to  take  the  cause  down  for  trial  by 
proviso?    This  rule  cannot  be  granted. 

Rule  refused. 


BaUGmrt. 


The  affidarit  of 
serrice  of  a  de- 
claration in 
ejectment  on 
an  administra* 
trix  must  call 
her  tenant  in ' 
possession,  and 
sute  that  the 


Doe  d.  Rigbt  v.  Roe. 

ffUSBY  moved  for  judgment  against  the  casual  ejector,  the  declaration 
having  been  served  on  the  administratrix  of  the  tenant  in  possession. 
The  affidavit  did  not  state  that  the  administratrix  was  tenant  in  possessioo. 
There  were  five  houses  which  were  let  to  the  intestate ;  one  had  been  under- 
let to  a  person  who  had  been  served,  the  other  four  were  all  shut  up. 

Coleridge,  J. — I  think  it  will  not  do,  for  two  reasons :  first,  the  a/Sdavit 
ought  to  state  that  the  administratrix  is  tenant  in  possession ;  and,  secondly. 
the  property  is  not  stated  to  be  leasehold.  The  presumption  of  law  iS)  that 
it  is  freehold :  the  affidavit  must  be  altered  accordingly. 

Rule  refused. 
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ScHOOLiNQ  and  Wife,  Administratrix,  v.  Crouchman.         ^^J^- 

YN  this  cause  a  summons  was  obtained  to  refer  the  plaintiflTs  attorney's  bill  When  •  wife 

for  taxation.     This  summons  was  intituled,  "  Schooling,  Administratrix,  J^'SiSfSije. 
V.  Crouehman^  without  taking  notice  of  the  husband.     The  order  to  tax  the  thcr  with'her 

bill  was  intituled  in  the  same  way.  tl^titkof  an 

order  to  tax  the 
•tto!nieT*t  hill 
/.  Manning  now  moved  for  an  attachment  against  the  attorney  for  son-  took  no  notice 

payment  of  the  sum  which  appeared  to  be  owing  by  him,  according  to  the  J^JJeeSS^?*' 

Master's  allocatur,  on  an  affidavit,  intituled,  **  M,  Schooling,  and  Mary,  his  en  atuchment 

wife  (which  said  Mary  was  administratrix,  Ac.),   v.  Crouchman.^^     This  ^^^m^mS 

affidavit  was  so  intituled^  as  it  must  appear  to  be  in  the  cause  which  was  be-  f*?  ^J^^jJ***" 

fore  the  Court.    As  the  attorney  appeared  on  the  summons  to  tax  the  bill,  watmntedoa 

he  cannot  now  make  objection  U>  the  ibrm  of  that  summons,  nor  of  the  order  ^^^^-^  ^ 

theieupon.    The  pcactke  is,  to  intitule  the  order  to  tax  in  this  short  form.       acUon  and  not 

like  the  order. 

CoLKRiDGB,  J. — Take  a  rule ;  but  there  will  be  a  difficulty,  as  the  attach- 
ment, when  drawn  up,  must  recite  the  order,  which  will  af^pear  to  have  been 
in  a  diflerent  cause.  Rule  nisi  granted. 

Doe  d.  Grimes  v.  Roe.  ^SSJ?** 

f\S  a  motion  ibr  a  rule  nisi,  for  judgment  against  the  casual  ejector,  it  ap-  Where  three 

peared  there  were  three  sisters,  who  were  tenants  in  possession ;  and  together,  and 

personal  service  of  the  declaration  had  been  made  on  two  of  them.     The  *^*"  T**^**? 

.  1      .1  .  3  111'  1         «  1  •       Tioe  of  a  decia-» 

service  on  the  third  was  by  deuvery  to  the  other  two,  cm  the  premises,  the  ration  in  eject- 

day  before  the  term  commenced.    All  three  lived  together  in  the  same  house.  Jb^hy  deU-^^ 

Tory  to  the 

Crowder  contended,  that  there  was  reasonable  ground  to  believe  that  the  day  hdbre  term 

third  received  the  declaration  on  the  same  day ;  and  that,  therefore,  the  Court  «miiienced, 

would  grant  a  rule  nisi.     On  shewing  cause,  the  party  might  say  whether  granted  a  rule 

or  not  she  had  received  the  declaration  (a).  "*"  f"  JH^K; 

^  ^  mentagaxnat 

the  caeu^  ejee- 
CoLERiDGE,  J. — ^I  doubt  whether  you  have  got  enough;  suppose  she  shews  ^^' 
cause  without  affidavit.     You  must  take  a  rule  at  your  peril. 

Rule  nisi  granted,  to  be  served  at  the  house  of  three  tenants  in 
possessbn. 

(a)  Doe  d.  fVoHM  v.  Roe,  ante,  p.  199. 

«^  ^-M  Boil  CotiTt* 

Provis  v.  Cantley.  ^*v^ 

JMATHEWS  moved  to  make  a  rule  to  compute  principal  and  interest  on  Serrioeofarule 

a  bill  of  exchange  absolute.     The  service  of  the  rule  nisi  had  been  in  ^^STShCTe*  * 

tUs  manner : — ^The  person  making  the  service  went  to  the  house  where  the  letters  were  di- 

defendant  had  been  lately  residing ;  the  house  was  found  shut  up,  and  a  Id^forUiede- 

notice  was  stuck  up,  that  letters  and  parcels  for  the  defendant  were  to  be  i^oAxoi  hy  a 

left  at  another  place.     Inquiry  was  then  made  there,  and  the  daughter  of  the  the  house  where 

mistress  of  the  house  was  seen;  she  said  she  would  receive  the  copy  of  the  vL^*^^;!^^^ 

rule,  but  she  would  not  tell  where  the  defendant  was.     Inquiry  was  also  held  sufficient! 
made  at  other  places,  and  the  defendant  could  not  be  heard  of.    The  next 
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BaUCom/k      day  another  call  was  made  at  the  house  where  the  letters  and  parcels  were 
directed  to  be  left  for  the  defendant    The  mistress  herself  was  then  seoi, 
'  and  she  said  the  copy  had  been  given  to  a  brother  d[  the  defendant  togiw 
to  him. 

CoLBRiDGB,  J. — You  may  take  your  rule.  Rule  absolute  (a). 

(a)  See  Staui  r.  Smith,  I  Dowl.  P.  C.  506 ;  and  KngUhart  ▼.  Morgmi,  \  Dowl.  P.C. 
498. 

BMCcmtt,  Elliot  r.  Sparrow. 

An  tme  wu  ^HE  plaintiff  having  recovered  judgment  in  an  action  against  the  defiendut, 

the  Interpleader  ^  person,  named  Huichins,  made  a  claim  to  some  goods  seised  under  i 

wSdfAe'dSm  ^'-^^    ^^  *"^®  ^"*  **'®'*  directed  under  the  Interpleader  Act,  1  &  2  JF.  4, 

wu  tUndoned.  c  68,  s.  6,  to  be  tried  between  Elliot  and  HutcMfu;  and  two  days  bdoR 
— HfU,miui 
uipUeation  to 
t£e  Court  for 


the  trial  of  the  issue,  Hulchins  relinquished  his  claim. 


affidaTit  in  rap-  Chambers  applied  on  behalf  of  EUioi,  for  costs,  incurred  both  before  sod 
Dort  of  it  nrait    aftepthe  issue,  on  an  affidavit,  intituled  in  the  cause  of  EUioi  p.  Huiehint. 

oe  intituled  m 
the  names  of 

the  ori'lnal*"  ThamoM  took  a  preliminary  objection  to  the  title  of  the  affidavit 

CoLBRiDGB,  J. — ^It  cannot  be  read,  it  is  not  intituled  in  the  original  cause. 

Rule  rerused. 

*;25!?'  ^^  ^^  '^®  Mayor  of  Walsall. 

Where  a  rale  A  MANDAMUS  having  been  obtained  on  the  I2th  of  June,  agaiosl  i 
vera  mandamus   1%,  -         ^    •       .  ,      ,        «.        i.  ^     , 

to  execute  the  person  for  refusmg  to  execute  the  office  of  mayor  of  a  town, 

office  of  mayor 
wai  moted  for 
■o  late  in  Tri-         jR.  F,  Richards  moved,  on  the  16th  of  June,  to  enlarge  the  rule  until  oext 

th7party*h«d*  ^""^  ^^^^  being  no  time  to  answer  the  affidavits  this  term,  which  ended  the 
not  time  to  an-    next  day,  on  account  of  the  distance  at  which  the  party  lived. 

■wertheaffida-  "^  r      j 

Tits,  the  Court 

rale'Smil*  Ae  ^'  *'  Clarke,  canird.—ir  this  rule  is  enlarged,  it  will  have  the  efled  of 

following  term,  discharging  it  altogether,  as  the  charter-day  for  appointing  a  new  mayor  is 

cha?u»r  ^y  for  ^°  **>«  29th  of  September,     The  party  being  a  public  officer,  the  Court  will 

electing  a  new  not  do  that  which  Will  deprive  the  public  of  his  services.     A  court  is  heW 

p^^usly'oc-  under  the  charter  for  the  recovery  of  small  debts,  at  which  the  mayor  b 

ciir,  until  which  obliged  to  be  present.  This  application  was  made  as  soon  as  it  posaWj 
time  the  public  ;,  ,         ^        ,         *       ,  t         ^  r«^i  .  j  «k- 

would  be  de-  could  be  after  the  refusal  to  execute  the  office.  The  party  executed  tv 
SrTriMsVf**5je  ©*<»  until  very  lately,  when  he  refused  any  longer  to  execute  it,  on  accomit 
mayor,  and        of  some  offence  he  took ;  he  can  therefore  have  no  cause  to  shew  against  this 

though  it  was  i 

•uggested  that     '^'®* 
the  party  couloT 

to  make  to  the        CoLBRlDGE,  J. — The  party  havmg  established  his  right  to  the  enlargemeBt 

"^^^*  of  this  rule,  I  cannot  take  the  consequences  into  consideration ;  nor  is  it  i<^ 

me  to  say  he  has  no  cause  to  shew  against  the  rule. 

Rule  enlsiged 
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Watts  v.  Bury.  Aiacwt 


JUUBtFRET^  on  the  first  day  of  term  {May  27),  mored  to  enter  up  jndg-  wImk  a  de- 
ment f»i  an  old  warrant  of  attorney,  on  an  affidavit,  which  stat^  that  the  ^°fry^^** .. 
party  was  alite  on  the  28d  of  AprU.    Eatier  Term  commenced  on  the  19th  2Sd  of  April, 
of  April;  and  the  application  was  not  made  in  that  term,  as  the  affidavit  of  ^er^^^X-^ 
the  execution  of  the  warrant  of  attorney  could  not  be  procured.    This  is  a  >»•»<  on  a  war- 
rule  absolute  in  the  first  instance.  ^^^^ 

on  the  27tb  of 

CoLBAmoB,  J.,  after  referring  to  Coekman  v.  Hellyer  (a),  granted  the  grutedT** 
rule. 

Rule  granted. 

(a)  1  Bbg.  New  8.  8|  8.  C.  8  Dowl.  P.  C  816. 


Doe  d.  Turncroft  v.  Roe.  ^^^^• 

Vf/'HATELEY  moved  for  judgment  against  the  casual  ejector,  on  an  Where lemoe 

affidavit,  which  stated  that  the  deponent  inquired  for  the  tenant  at  S[*j^i^^**° 

his  house  on  the  premises ;  that  he  left  a  ca^y  of  the  declaration  and  notice,  was  made  at  a 

and  was  told  that  the  tenant  and  his  wife  were  at  Worcester.    The  de-  ^J^^Tt^^ 

ponent  then  went  to  Woreeeter,  and  inquired  for  the  tenant's  wife ;  think-  ^  believed 

ing  it  better  to  ask  for  her.    A  boy,  who  came  to  the  door,  said  she  was  but  wwTdeniedf 

within ;  and  then  the  tenant's  brother-in-law,  whose  house  it  was,  came  out,  5\{,of  jfJJ^* 

and  said  he  did  not  know  where  the  tenant  was,  and  turned  the  deponent  aerrioe,  the 

out  of  the  house.    The  deponent  led  a  copy  of  the  declaratbn  and  notice,  ^j^  mlilm 

and  stated  that  he  believed  that  the  tenant  was  living  in  the  house,  and  was  judj^ent 

within  at  the  time;  but  was  denied,  with  a  view  of  avoiding  a  service.  catuilVjeetor. 

CoLBRiDOB,  J.,  granted  a  rule  niei,  to  be  served  on  the  premises,  and  at 
the  house  in  Warceeier. 


Doe  d.  Hubbard  v.  Roe.  Sancfmn. 

pLATTtoavei  for  a  rule  ntf^  for  judgment  against  the  casual  ejector.  Where  tbera 

The  tenants  in  possession  were  John  and  William  HaUan.    On  the  ^iSda^^i^* 

25th  of  Afay,  service  was  made  on  the  wife  of  a  'brother  of  the  two  tenants,  eiectment  on 

She  said  the  tenants  did  not  reside  there,  and  wouM  not  tell  where  they  did  bro^*oahe 

reside.    In  a  conversation  between  her  and  another  person  the  same  evening,  tenant  on  the 

on  the  subject,  she  said  she  would  go  and  see  the  two  tenants  in  Lamdam,  SlerwwSia^td 

The  next  morning  she  lefl  the  premises.    It  was  not  sworn  where  she  ^'^'^^^ 

^ent  ta  Bant,aDdsbe' 

oextday  left  the 

COLBRIDGB,  J. — ^Take  your  rule.  Court  ennted  a 

RalenMgtuted.      Jj^** 

•gainit  tlw  caaual  ejector. 


VOk  I.  S  D 
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A^^j*-  Doe  d.  ILlrris  v.  Ror 

Whn*  thera  /^N  a  motHHi  for  judgment  sgainst  the  casual  ejector,  it  appeared  that  the 
t^tmcuton"  Krrice  was  on  the  daughter  of  the  tenant  in  possession ;  and  tint  en 

^u^^Mmia^  the  first  day  of  the  term,  the  tenant  acknowledged  that  he  had  receiTedtb 

poMMMon.  and  declaration,  but  not  that  he  had  received  it  before  the  term. 

ne  on  the  first 
daf  of  term  ac- 
knowledged the       CoLBRiDGB,  J. — The  acknowledgment  ought  to  be  that  he  had  reonvedit 

SltLXt  before  the  term. 

not  that  lie  had  RuJe  rsfiued. 

received  it  be- 

foie  the  term:— firU  that  it  wae  not  ■officient. 

The  Kino  v.  The  Inhabitants  of  St.  Oeoroe,  Exrter. 

l.Aehildofp*-  /^RDER  for  the  removal  of  Mary  Lee  and  her  &ye  children,  from  >^. 
imdchargeabTe  George,  Exeier,  to  Crediton,    On  appeal,  the  Sessions  si  Exeter  (a) 

^ozminh,  quashed  the  order,  subject  to  the  following  case: — The  settleoientof  the 

been  bound  by  pauper  depends  upon  that  of  John  Lee,  the  deceased  husband  of  Mary  Lee. 

fiwra^ilde?*!  '^^^  ***^  "^^^^  ^*  ^"  ^™  *"  ^^^  parish  of  Crediton,  of  parents  legally 

EliM.  e.  2,  with  Settled  in  that  parish.     When  he  was  about  twelve  years  old,  an  indenture, 

tvo  j!l?c«f  bearing  date  the  15th  of  October,  181 1,  was  executed  by  the  parish  officers 

thnughihe  of  Crediton,  for  the  purpose  of  binding  him  an  apprentice  to  William 

dent  in  another  Mugford,  who  was  his  uncle,  and  resided  in  the  parish  of  St.  George,  Exeter. 

P^^*^^\}^      At  the  time  of  the  execution  of  this  indenture,  his  father  was  at  sea.  and  his 

time  of  the  ex- 

ecution  of  the     mother  having  other  children  living  with  her  in  Crediton,  was  in  the  receipt 

indenture.  of  relief  from  that  parish.    John  Lee  himself  was  not  residing  with  her,  but 

Sututo  apa-  bad  lived  for  a  twelvemonth  or  more  with  his  uncle  {Mugford),  in  the  parish 

'»•'»  *PP™''<^  of  St  George.     The  indenture  was  executed  by  the  churchwardens  and 

to'a  master  who  overseers  of  Crediton,  at  the  pay-table  of  that  parish ;  neither  Mugfordnot 

^**  'hUmer  ^*  being  present,  nor  the  magistrates  who  signed  the  allowance  of  the 

8.  The  con-  indenture.    And  it  does  not  appear  at  what  time  or  in  what  place  tiiey 

■ent  of  the         signed  it,  but  it  bears  the  signature  of  two  magistrates  of  the  county  of 
apprentice  is         ^  ^  "  i  •    •  •     r» 

not  requisite  in  Devon,    A  counterpart  was  executed  by  Mugford,  at  his  house  m  ExHer, 

pwish'ampNii-    ^^*  ^*  ^**  "^^  present  when  he  executed  it,  and  was  not  a  party  to  it,  nor 

tiesthip.  to  the  original  indenture.  He  continued  to  reside  with  Mugford,  serving  bin 

in  his  business  of  a  thatcher,  till  some  months  alter  he  attained  the  %^  of 

twenty-one.    The  question  for  the  opinion  of  the  Court  was,  whether  thit 

was  such  a  binding  of  John  Lee,  as  that  the  residence  and  service  under  it 

would  confer  a  settlement,  he  having  lived  out  of  the  parish  of  Creditor  ^ 

full  year  before  the  indenture  was  executed. 

Barstow  and  Eseott,  in  support  of  the  order  of  Sessions. — The  binding  was 
before  the  56th  Geo,  3,  c.  139:  the  question  therefore  depends  upon  the 
43d  EHe,  c  2.  There  is  nothing  in  that  act  to  limit  the  power  of  the  parisb 
officers  to  the  case  of  children  actually  living  within  the  parish  at  the  time  of 
the  binding.  In  Rex  v.  St,  Nieholat,  Nottingham  (6),  it  was  determined,  that 

(a)  Held  before  Coleridge,  J„  as  re-  ib)  9  Term  Rep.  796. 
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if  a  poor  boy  be  bound  apprentice  by  the  parish  officers,  with  the  consent  of    JCu^**  BenA. 
justices  of  the  county,  to  a  master  residing  in  a  different  parish  and  county,      ^j^  j^^^^ 
and  all  the  parties  (except  the  apprentice)  sign  the  indenture,  the  apprentice  r. 

will  gain  a  settlement  in  the  parish  of  the  master,  by  residing  there  forty  "©f  *  " 
days  under  the  indenture.  That  case  therefore  is  an  express  authority  as  ^'J^^'^^^i®** 
to  one  of  the  points  intended  to  be  raised,  that  the  binding  was  not  valid, 
because  the  roaster  was  not  a  resident  in  the  parish  ;  and  the  observations 
in  the  judgment  go  strongly  to  negative  the  other,  that  it  is  essential  that 
the  apprentice  should  be  living  in  the  parish  at  the  time  the  mdenture  is 
executed. 

Crowder  and  W.  M,  Piraed,  eontrd — The  power  to  bind  parish  apprentices, 
given  by  the  43d  EUz,  c.  2,  s.  5,  is  in  these  terms — "  it  shall  be  lawful  for 
the  churchwardens  and  overseers,  or  the  greater  part  of  them,  by  the  assent 
of  any  two  justices,  to  bind  any  such  "(c).  The  indenture  was  void,  be- 
cause, 1st,  the  apprentice  not  being  resident  in  the  parish,  was  not  such 
a  person  as  was  contemplated  by  the  Statute ;  and  2dly,  the  master  was  not 
a  person  to  whom  the  parish  officers  could  bind.  On  the  first  point,  the 
Statute  merely  contemplated  such  children  as  were  within  the  Statute ;  be- 
cause as  there  was  then  no  law  of  settlement,  with  such  only  could  the 
parish  officers  have  a  right  to  interfere.  The  fiflh  section,  taken  in  connec- 
tion with  the  first,  shews  that  the  overseers  had  power  to  bind  such  children 
only  as  they  had  power  to  set  to  work.  Now  it  is  quite  clear  that  they  had 
no  power  to  set  to  work  such  children  as  were  not  resident  in  the  parish  at 
the  time.  If  the  overseers  had  no  power  to  bind  the  apprentice,  the  inden- 
ture was  void,  and  not  merely  voidable.  Rex  v.  St,  Nicholas,  Ipatoieh  {d). 
Gray  V.  Cookson(e),  Gye  v.  Feiion(f),  Rex  v.  Cromford(p),  Rex  v. 
Ripon  (A),  Rex  v.  Ameeby  (i ),  and  Rex  v.  Stoke  Damerel(j).  On  the 
second  point,  Rex  v.  St,  Nicholaa,  Nottingham,  is  certainly  an  authority  in 
&vour  of  the  validity  of  the  indenture  on  that  ground;  but  the  question 
deserves  re-consideration. — [Patteaon,  J. — The  decision  in  that  case  has  never 
been  shaken.  It  is  a  reasonable  and  sound  decision.] — [Coleridge^  J. — ^I  did 
not  intend  that  point  to  be  raised.  I  did  not  think  it  proper  to  discuss  a 
question  which  was  decided  so  long  ago,  and  upon  which  so  many  settlements 
have  been  determined.] 

Cur,  adv,  vult. 

Lord  Denman,  C.  J.,  this  term  (27th  May),  gave  judgment-^This  was  a 
question  on  the  validity  of  an  indenture  of  apprenticeship,  by  which  a  poor 
boy  had  been  bound  by  the  parish  officers.  The  apprentice  was  bound  to 
his  uncle,  with  whom  he  had  been  living  out  of  the  parish,  by  the  officers  of 
which  he  was  bound.  The  indenture  was  executed  by  the  churchwardens 
and  overseers,  and  allowed  by  two  magistrates;  and  a  counterpart  was 
executed  by  the  uncle.  The  indenture  was  dated  before  the  56th  Geo,  3, 
c.  139,  was  passed :  it  is  not  therefore  regulated  by  the  provisions  of  that 

•    (c>  TUt  meaot  "  children  of  all  inch  («)  16  Eait,  18. 

wboie  paients  shall  not  by  the  said  church-  (/)  4  Taant  876. 

wardeoi  and  oTeraeers,  or  the  greater  part  {g)  8  East,  85. 

of  them,  be  Ihongbt  able  to  keep  and  main-  (A)  9  East,  895. 

tab  their  ehiidrea.'*  (i)  8  Bam.  fr  Aid.  584. 

(d)  Bnrr  8.  C.  91 ;  S.  C.  8  Stra.  1066.  (»  7  Barn.  &  Cres.  568. 
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Statute.  The  validity  of  this  binding  must  depend  on  the  preTious  Statute 
One  point  was  made,  which  however  was  not  intended  to  be  reserved  by  the 
Sessions,  namely,  whether  before  the  Statute  56  Geo,  3,  c.  139,  t  duld 
could  legally  be  bound  by  the  parish  officers  to  a  master  not  resident  in  their 
parish.  We  have  no  doubt  on  this  point,  it  is  expressly  decided  by  Ru  r. 
St.  Nicholas,  NoHinghamf  the  authority  of  which  case  has  never  hitherto 
been  questioned.  The  point  which  was  intended  to  be  reserved  was, 
whether  the  parish  officers  had  power  under  43  Eliz,  c.  2,  s.  5,  to  bind  out 
any  child  not  at  that  time  resident  in  their  parish.  That  section,  bj  the 
word  "  such,"  refers  to  the  first  section  of  the  same  act,  and  the  fint  section 
has  these  words, ''  the  children  of  all  such  whose  parents  shall  not,  bj  the 
churchwardens  and  overseers,  or  the  greater  part  of  them,  be  thoaght  able 
to  keep  and  maintain  their  children.^'  The  words  are  not  grammaUcallr 
correct,  but  their  meaning  is  obvious.  At  the  time  of  the  passing  of  the  4Sd 
EUm,  c.  2,  there  was  no  law  of  settlement,  nor  could  the  children  of  paupers, 
if  at  a  distance  from  their  parents,  be  sent  home  by  the  parish  officers.  In 
that  state  of  the  law  the  provisbns  of  the  43d  Eliz,  c.  2,  s.  5,  could  not 
apply  to  any  children  not  actually  resident  in  the  binding  parish.  But  since 
the  law  of  settlement  has  been  introduced,  all  the  unemancipated  children  of 
a  pauper  are  considered  as  part  of  his  family;  and  we  think  that  the  parish 
officers  of  any  parish  where  the  pauper  is  settled  and  residing,  and  unable  to 
maintain  his  children,  may  bind  out  such  children  with  the  assent  of  two 
justices,  and  in  the  proper  form,  without  the  formality  of  having  the  childreo, 
if  resident  at  a  distance,  brought  home  to  his  fiimily.  The  case  of  Rez  r. 
Cfde  Orion  (k)  would,  at  first  sight,  seem  to  lay  down  the  rule  that  the 
Statute  of  Elizabeth  is  to  be  construed  without  any  reference  to  any  subse- 
quent Statutes ;  but  on  consideration  we  do  not  think  that  any  such  rule  is 
there  laid  down.  All  that  is  there  decided  is,  that  when  a  child  is  resident 
in  a  parish,  and  the  parents  are  xmable  to  maintain  it,  the  parish  officers  mj 
bind  out  the  child,  though  the  parents  be  not  settled  in  the  parish;  vhicb 
is  quite  consistent  with  their  having  power  to  bind  out  one  of  a  hmlj 
legally  settled,  and  resident  in,  and  chargeable  to  then*  parish,  though  the 
individual  be  at  the  moment  residing  elsewhere.  As  to  the  consent  of  the 
child,  it  is  not  requisite  in  the  case  of  a  parish  apprenticeship,  and  no  danger 
need  be  apprehended  that  a  child  may  be  taken  from  a  friend  or  rdation 
against  theur  will,  and  against  the  will  of  his  parents,  and  bound  to  a  stranger, 
for  the  whole  matter  is  under  the  siuperintendence  of  the  justices,  who  cannot 
be  supposed  likely  to  sanction  such  an  arbitrary  proceeding.  Under  these 
circumstances  we  are  of  opinion  that  the  order  of  Sessions  must  be  coniinned 

Order  of  Sessions  confirmed. 

(A)  1  Bam.  &  Adol.  25. 


COPBLAND  V.   NbVILL. 

The  Court  re-     Cf  B,  HARRISON  moved  for  leave  to  enter  an  appearance  for  the  defend- 
SST^^a*!!™  ««^  a^r  a  re^w™  of  iwis  est  inveniuz  and  nulla  bond  on  a  dUtrin^ 

to  be  entered 

under  the  2  \C.4,  c.  39,  s.  3,  after  a dttfrtmot,  on  an  affidavit  which  merely  •tatedgenerallT that 
diligent  inquiry  had  been  made  to  find  the  defendant  without  tucceea^  The  affidarit  snoukl 
apecify  the  placet  where,  and  the  persona  from  whom  the  inquixics  were  made. 
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issued  under  2  Wm,  4,  c.  39,  s.  3.  The  affidavit — made  by  a  sheriff's  officer,  KiKfft  Bftuh. 
and  a  clerk  to  the  plaintiff  *8  attorney — stated  that  he  (the  officer),  on  the 
15th  day  of  May  last,  received  a  warrant  on,  and  a  copy  of  a  writ  of  </t>- 
irtngas  against  the  defendant,  at  the  suit  of  the  plcuntiff,  which  was  made 
returnable  on  the  1st  of  June  instant,  whereby  the  sheriff  was  commanded  to 
distrain  upon  the  goods  and  chattels  of  the  defendant  for  the  sum  of  40«.,  in 
order  to  compel  him  to  appear ;  and  that  in  consequence  thereof  he  (the 
officer)  went  to  the  dwelling-house  of  the  defendant,  situate  No.  7,  Park- 
eretcent.  Regents  Pitrk,  in  the  county  of  Middlesex,  for  the  purpose  of 
executing  the  writ,  when  he  was  informed  by  a  man-servant  on  the  premises 
there,  that  the  defendant  and  his  family  had  recently  lefl  the  house,  and  that 
there  were  no  effects  or  property  belonging  to  the  defendant  on  the  premises; 
and  that  he  had  made  diligent  inquiry  to  find  the  defendant  to  serve  him  with 
a  copy  of  the  writ  of  dtsiringae,  but  was  unable  either  to  find  him  or  discover 
the  abode  of  the  defendant,  or  any  goods  or  chattels  belonging  to  him  upon 
ifvhich  he  could  distrain  in  pursuance  of  the  writ,  which  was  returned  by  the 
sheriff  **  No  goods,  and  not  found ;"  and  that  the  other  deponent  (the  at- 
torney's clerk)  believed,  from  the  information  he  had  obtained,  that  the  de- 
fendant had  absconded,  and  was  secreting  himself  to  avoid  all  proceedings  at 
law  against  him  by  his  creditors,  and  the  deponent  further  said  that  no  ap- 
pearance had  been  entered  for  the  defendant  at  the  suit  of  the  plaintiff. 

LiTTLEDALB,  J. — ^The  affidavit  is  not  sufficient.  It  merely  states  that  the 
sheriff's  officer  made  diligent  inquiries,  but  does  not  give  any  one  instance  of 
the  mode  in  which  those  inquiries  were  made.  It  should  at  least  have  been 
stated  that  inquiry  was  madie  of  the  postman,  or  baker,  or  other  neighbour- 
ing tradesmen 

Pattbson,  J. — I  have  several  times  refused  applications  of  this  kind,  when 
founded  upon  affidavits  going  to  no  greater  extent  than  this. 

Rule  refused. 


Exparte  Croft. 

J^EVILL  moved  to  admit  an  attorney  (a).    It  appeared  that  Croft  had  Where  a  second 
duly  served  his  time  as  an  articled  clerk,  but  that  there  was  a  variance  ofboth"he*°* 
between  the  names  both  of  the  master  and  the  clerk  in  the  articles  of  clerk-  master  and 
ship,  and  in  the  notice  of  intention  to  apply  for  admission.     The  master's  ooiitted  in  the 
name  was  stated  in  the  articles  as  Edwin  Smith,  but  in  the  notice  he  was  *[ '*^i!^i*'^  ^^ j 
called  by  his  real  name,  Edwin  William  Smith,    The  clerk's  name  wa^  the  notice  of 
stated  in  the  articles  to  be  George  Croft,  though  his  real  name,  and  that  by  jJJJJV^foV^. 
which  he  gave  notice,  was  George  Anderson  Croft,     In  addition  to  the  usual  miaaion  de- 
affidavits,  there  were  affidavits  of  the  identity  of  the  parties.  ^,!tiea  b/auch 

second  cnrU- 
.  n    1  4  J-         ***°  '*""®»  *^® 

Per  curiam,  '(ule  granted.       Court  allowed 

the  admtasion 
on  having  an  affidavit  of  the  identity  of  the  parties  in  addition  to  the  usual  afBdavits. 

(a)  The  case  had  been  before  Coleridge,  J„  for  bis  /a<;  and  he  had  referred  the 
matter  to  the  fall  Court. 
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jBi^rjBMdk.  The  Kino  v.  Siviteil 

A  charter  QjS  all  appeal  against  a  conviction  of  Samuel  SivUer  for  neglecting  to  paw 

Sirow^xJmpT.  ^01™  statute-duty  on  the  highways  in  the  parish  of  Kingnoii^vd,  tlie 

^f^h^d^"*°**  Sessions  confirmed  the  conviction,  subject  to  the  following  case,  which  sttted 

lands  ill  a  cer-     ^^  substance  as  follows : — The  appellajit  claimed  to  be  exempt  from  perform- 

ifomThe  '  y-     ^"^  statute-duiy  on  the  highways,  on  the  ground  that  all  the  tenants  of 

mentof  cMnui-    demesne  lands  in  K%ng»winford  were,  by  charter,  so  exempt,  and  that  he 

money!  ia  no      ^"g  ^^  occupier  of  demesne  lands  in  that  parish,  was  not  liable  to  the  per- 

excuae  for  the    forming  of  that  duty.    The  charter  was  granted  in  the  9th  EUt^  and  was 

aDc«?f  afel^te    confirmed  in  the  5th  Charlei  1.    The  following  words  are  a  translation  of  the 

dutT  on  the       material  part  of  the  confirmation : — ''  Whereas,  according  to  the  custom  of  our 

kingdom  of  England  hitherto  used  and  approved,  the  men  and  tenants  of 

ancient  demesne  of  our  Crown  of  England  of  toll,  stall-money,  ekimagium, 

bridge-money,  pitching-^oney,  walling-money,  8tanding-4noDey,  thraugfaont 

our  whole  kingdom  of  England,  ought  to  be  acquitted  according  to  the 

custom  aforesaid :  and  that  the  manors  of  Kingswin/ord  and  Clent,  within 

the  county  of  Siajffford,  are  ancient  demesne  of  the  Crown  of  England: 

you  and  every  of  you  we  do  authorize  and  command  that  ye  sufo  all  and 

singukr  the  men  and  tenants  of  the  parishes  of  Kingswin/ord  and  Clnt, 

and  every  of  them,  to  be  quit  of  all  payments  of  toll,  stall-oMmey,  ekima- 

gium,  bridge-money,  pitching-money,   walling-money,  standing-money,  and 

from  the  expenses  of  knights  of  the  parliament."     The  parish  and  manor  of 

Kingewinford  are  co-extensive,  and  it  appeared  from  Doomsday-book  that 

there  were  lands  in  ancient  demesne  within  the  manors  of  Kingtwinford. 

The  Court  of  Quarter  Sessions  confirmed  the  conviction,  but  stated  the 

above  facts  for  the  consideration  of  this  Court.     Whether,  under  the  charter 

above  set  forth,  such  an  occupier  of  ancient  demesne  lands  within  the  manor 

is  exempt  from  the  performance  of  Statute  duty,  as  aforesaid. 

Corbeti,  in  support  of  the  order  of  Sessions,  referred  to  Breii  v.  WhitMt 
(a).    He  was  stopped  by  the  Court. 

Godson,  contrd,  contended  that  the  word  "  chimagiunC^  oould  only  be 
translated  *' highway  rate,"  and  that  by  the  charter  the  defendant  was  exempt 
from  the  performance  of  highway  duty. 

Lord  Denman,  C.  J. — ^If  an  Act  of  Parliament  says  that  persons  shall 
either  perform  certain  specified  duties,  or,  instead,  shall  pay  certain  rates,  I 
do  not  see  how  it  is  an  answer  to  say  that  a  party  is  exempt  from  the  per- 
formance of  those  duties  by  virtue  of  a  charter  granted  before  the  passii^  of 
the  act. 

LiTTLBDALB,  J.,  Pattbson,  J.,  and  WiixiAMS,  J.,  concurred. 

Convictkm  coofirmei 

(a)  S  Mod.  96. 
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Smith  v.  Sir  E»  B.  Sandys,  Bart.  ma^$B0ndL 

*T^IIIS  was  a  rule  obtained  in  Eatier  Term,  to  discharge  the  defendant  out  l.  a  defend- 

of  the  custody  6f  the  marshal,  on  the  ground  that  he  had  never  been  ^J "/^^ 

prti|)erl7  charged  in  execution.    The  facts  and  arguments  are  fully  stated  in  marshal  cannot 

tbejudgment.  ^.^>^^, 

plaintiff  in  an- 

W.  H.  WaiiOH  shewed  cause  in  this  term.  aide-^v  rale  to 

the  marshal -to 
acknowledge 

irehboU,  in  support  of  the  rule,  cited  Huttey  r.  Wiiton  (a).  him  in  custody. 

2.  A  proceea- 
ing  to  chaige 

Lord  Dbnman,  C.  J.,  (16th  June),  gave  judgment. — ^It  seems  in  this  case  a  defend- 
that  the  defendant  being  in  custody  in  the  year  1821,  at  the  suit  of  some  tody  bv  a  tide- 
person,  but  not  being  in  custody  in  the  action  in  which  this  application  is  ^'.roie,  where 

,        ,        .  .     .^.      1.  .        . .  ,   ,     1     1    1^     .      1      .    1  ,     he  IS  not  m 

made,  the  plaintinm  this  action,  m  which  he  had  obtained  a  judgment,  took  custody  in  the 

out  a  side-bar  rule  for  the  marshal  to  acknowledge  the  defendant  to  be  in  STnot  ma>ely^' 
his  custody.      This  acknowledgment  was  made,  and  the  eommittiiur  was  irrefular,  but 
entered  on  the  roll,  but  the  defendant  was  not  then  brought  up  by  habeas  ii!,d  inopen^ 
corpus  to  be  charged  in  execution.     By  the  practice  of  this  Court  the  pro-  *'^*» jyj  *•  ^^ 
oeeding  by  the  side-bar  rule  does  not  operate  to  charge  a  prisoner  in  excution  lapse  of  t^me. 
unless  he  be  at  the  time  in  custody  in  the  particular  suit;  it  was  therefore  ,    v^fj^*"* 
contended  that  this  side-bar  rule,  and  what  was  done  under  it,  had  no  legal  execution  is 
operation ;  and  that  the  defendant,  although  he  has  been  in  custody  ever  27???^/"^ 
since  (as  it  was  supposed  in  this  action),  has  not  been  so  legally.     He  ap-  ^m  not  pro- 
plied  last  term  to  be  discharged,  but  the  motion  was  refused  because  it  did  ET execution  by 
not  sufficiently  appear  that  he  had  not  been  brought  up  by  habeas  corpus,  ^rit  of  habeas 
nor  that  he  was  not  in  1821  in  custody  in  this  suit.   Now  those  circumstances  the  record  of 
do  appear,  but  in  the  meantime,  and  before  the  present  rule  nisi,  to  discharge  »ii'^UJ^g°*|j^ 
him,  was  obtained,  viz.,  on  27th  May  last,  he  was  brought  up  by  habeas  waibrought  up- 
eorpus  and  charged  in  execution  in  this  action,  being  in  custody  at  the  suit  ^ecutlonln*^ 
of  other  persons  all  the  time.     There  is  a  record  of  his  commitment  in  this  ^«  perticular 
action,  in  1821,  by  which  it  is  alleged  that  he  was  then  brought  up  and  form  of  the  re- 
charged in  execution  in  this  action.    Three  questions  arise ;  Firt^  Whether  ^^^  '•  *^ 
the  defendant  can  be  heard  to  aver  against  the  record.     Secondly,  Whether,  the  defendant 
if  he  can,  he  is  prevented  by  lapse  of  time.     Thirdly,  Whether  he  was  "xecuSro  5 
rightly  charged  in  execution  on  the  27th  of  May  last.    As  to  the  first :  The  h^teat  eorpua 
form  of  the  record  appears  to  be  the  same,  whether  a  party  is  charged  in  ^^^  ^ 
execution  by  side-bar  rule  or  by  writ  of  habeas  corpus.    We  think,  therefore, 
that  the  defendant,  in  explaining  the  mode  by  which  it  was  attempted  to  chaige 
him  is  not,  strictly  speaking,  averring  against  the  record,  and  may  be  heard.  As 
to  the  second  :  This  depends  on  the  point  whether  the  proceeding  by  side-bar 
rule  was  merely  irregular,  or  wholly  void  and  inoperative.    We  think  that  it 
was  wholly  void,  and  therefore  that  there  is  no  waiver;  and  that  the  lapse  of 
time  does  not  prejudice  the  defendant    As  to  the  third :  The  case  must  be 
taken  as  if  nothing  had  been  done  on  the  judgment  between  1821  and  the 
27th  jAfay  last,  when  the  plaintiff,  finding  the  defendant  in  custody  at  the. 
suit  of  some  other  person,  brought  him  up  by  habeas  corpus,  and  charged 

ia\  5  Tena  Rep.  SS4, 
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him  in  exectttion.  We  think  that  he  could  not  regukrlj  do  to  withcmt  i^ 
viving  his  judgment  by  Metre  faeiai,  or  shewing  that  he  took  out  ezecation 
within  a  year  from  the  signing  of  the  judgment  tie  has  not  done  either,  ind 
therefore  his  proceedings  are  irregular,  and  the  rule  must  be  made  abnhiti 
to  dischaige  the  defendant  out  of  custody  in  this  action. 

Rule  absohitc 


Dob  d  Chandler  and  Wood  v.  Ford. 


1.  In  eject- 
ment &n  an- 
Auitjr  deed  was 
relied  on;  it 
was  not  in- 
rolled,  but  it 
contained  a  de- 
claration or 
corenant  by 
the  grantor, 
thai  premiaet 
on  which  the 
annuity  waa 
•ecured  **  were 
of  more  than 
sufficient  an- 
nual value  to 
answer  and  pay 
the  aunuitT, 
over  and  aoove 
all  chargea : — 
Hdd,  that  it 
was  open  to  the 
grantor  not- 
withstanding to 
give  evidence 
tnat  the  pre- 
mises were  not 
of  sufficient 
value  to  anawer 
and  pa  J  the 
annuity,  in 
order  to  avoid 
the  deed. 
2.  Sbii&fe,that 
it  ie  incumbent 
upon  the 
grantee,  who 
relies  i^n  an 
annuity  deed 
which  naa  not 
been  inrolled, 
to  shew  that  It 
is  withip  the 
exemption  of 
the  Statute. 


p^JECTMENT  to  recover  premises  upon  which  an  annuity  of  SO/,  per 
annum  was  secured.  At  the  trial  at  the  WiticheMier  Summer  Assixes, 
in  1834|  before  Lord  Denman,  C.  J.,  it  appeared  that  Chandler,  one  of  the 
lessors  of  the  plaintijOT,  was  a  trustee  under  the  annuity  deed.  It  was  an 
indenture  of  demise,  dated  4th  Auguet^  1826,  but  had  not  been  inrolled 
pursuant  to  the  Statute  53  Geo.  3,  c.  141.  On  the  part  of  the  plaintiff  the 
deed  was  put  in  and  proved  ;  and  evidence  was  given  that  at  the  time  of 
negotiating  the  annuity,  the  defendant,  the  grantor,  represented  that  the 
premises  were  of  more  than  the  value  of  20/.  per  year.  In  the  deed  there 
was  a  power  of  entry  in  case  of  non-payment  of  the  annuity,  and  a  cdveoaot 
or  declaration  by  the  defendant  to  the  following  eflect : — "  Moreover  that 
now,  and  at  the  time  of  the  sealing  and  delivering  these  presents,  (he  said 
bam,  stable,  buildings,  pieces  or  parcels  of  land,  hereditaments,  and  pre- 
mises  hereby  demised  or  intended  So  to  be,  are  of  more  than  sufficient  annual 
value  to  answer  and  pay  the  said  annuity  or  clear  yearly  sum  of  20il,  herebj 
granted,  over  and  above  all  repairs,  charges  and  encumbrances  whatsoever, 
payable  out  of,  or  affecting  the  same."  It  was  objected  by  the  defendaot 
that  the  deed  required  inrolment ;  and  evidence  was  given  by  the  defendant 
to  shew  that  the  premises  were  not  of  the  value  of  20/.  per  year.  The  learned 
judge  received  that  evidence;  and  left  it  as  a  question  of  fact,  for  the  jury  to 
say  whether  or  not  the  property  was,  in  1826,  of  the  value  of  20/.  per  annum: 
the  jury  found  a  verdict  for  the  defendant,  with  leave  to  move  to  enter  a 
verdict  for  the  plaintiff,  if  the  Court  should  be  of  opinion  that  evidence  of  the 
actual  value  was  not  admissible.  A  rule  to  that  eflect  having  been  obtained 
by  CoUridgey  Serjt 

Erie  shewed  cause. — Although  in  ordinary  cases  a  party  would  be  estopped 
from  shewing  what  is  contrary  to  his  own  deed,  that  is  not  so  here.  It  wai 
necessary  to  inquire  into  the  value  of  the  lands,  to  see  whether  the  case  was 
within  the  exemption  of  the  Statute ;  and  to  ascertain  whether  the  tnmsaction 
was  legal.  In  Saundere  v.  Wright  {a),  where  an  annuity  was  secured 
upon  land  espreeeed  to  be  of  equal  or  greater  annual  value,  the  Coort 
would  not  set  aside  the  security  upon  the  ground  of  inferiority  of  Tsloe, 
without  an  issue  to  try  the  fact.  SheppartTe  Tauehetane,  163;  and  BvUtri 
Ntei  PHus,  173,  shew  that  there  is  no  estoppel  where  the  object  is  to  esta- 
blish the  unlawfulness  of  an  act ;  and  in  Hill  v.  Maneheeter  and  Sal/ord 
Water  Worhe{b),  that  distinction  is  recognized.  Paxton  v.  Popham(€)'a 
an  authority  to  the  same  eflect. 

(a)  1  TevDt  S69.  ie)  9  Eait,  AOB. 

(6)  »  Bam.  St  AdoL  644. 


TRINITY  TERM,  ISSS.-  ^79 


/.  Jfamwtff,  m  ftapport  of  the  rule:— The  tese  ct  Hitt ▼. ManekiMier  and    iTu^^tBenA. 
Salford  Water  Works  is  cMidusive  ibr  the  plaintiff!    There  are  only  two      ^^Td^ 
exceptions  laid  damn  to  the  operation  of  the  ^neral  rule  of  estoppel;  and     Cbandlm 
this  is  not  either  of  those  two.    If  the  action  had  been  m  covenant,  it  is  clea^        f^j^ 
that  the  matter  of  estoppel,  if  pleaded,  would  have  been  an  answer;  and 
thieiefore,  as  ther^  could  be  no  plea  in  this  case,  it  ought  to  be  equally  avail- 
able.    Foo^^ki  V.  Winek  (d)  riiews  that  where  an  estoppd  has  operatioh, 
it  is  to  have  effect  in  evidence  as  weH  as  when  pleaded.    If  the  evidence  of 
actual  vahie  be  allowed, .  it  woutd^  be  permitting  the  defendant  to  take 
advantage  of  a  gross  act  of  fraud  comuitted  by  himself.    The  grantee  could 
have  had  no  motive  in  forbearing  to  have  the  annuity  inrolled ;  because  the 
expense  would  of  course  have  follen  upon  the  grantw. 

LiTTLBDALB,  J.-^I  must  owu  that  I  felt  considerable  difficulty  in  saying 
that  this  evidence  was  properly  admitted ;  and  that  the  cov^iant  did  not 
amount  to  an  estoppel  on  the  part  of  the  grantor.  But  looking  at  the  effect 
— which  would  be  to  violate  the  policy  of  the  Inrolment  Act — ^I  cannot  come 
to  any  other  conclusion  than  that  this,  if  any  estc^pel  at  all,  is  merely  an 
estoppel  at  large.  It  is  said  that  the  grantee  had  no  motive  in  forbearing  to 
procure  the  inrolment  of  the  annuity ;  we  cannot  enter  into  the  question  of 
motive.  His  duty  was  clearly  to  make  inquiries ;  and  if  he  had  done  so,  he 
would  have  learned  the  fact 

Pattbson,  J. — ^It  seems  to  me  that  the  inquiry  as  to  how  fiur  the  doctrine 
of  estoppel  applies,  is  not  necessary :  the  question  entirely  depends  upon 
the  terms  of  the  Annuity  Inrolment  Act  That  Statute  (0)  expressly  says 
that  **  every  deed,  bond,  instrument,  or  other  assurance  whereby  any  annuity 
or  rent-charge  shall  be  granted  ^  shall  be  inrolled,  "  otherwise  every  sudi 
deed,  bond,  instrument  or  other  assurance  shall  be  null  and  void  to  all  intents 
and  purposes."  It  is  therefore  incumbent  upon  the  party  who  socks  to  shew 
that  no  inrolment  was  necessary,  to  bring  himself  within  the  proviso,  in 
the  subsequent  part  of  the  Statute.  That  proviso  (/)  excepts  annuities 
or  rent-chaiges  *'  secured  upon  freehold,  or  copyhold,  or  customary  lands  of 
equal  or  greater  annual  value  than  the  said  annuity,  over  and  above  any 
other  annuity ;  and  the  interest  of  any  principal  sum  charged  or  secured 
thereon,  of  which  the  grantee  had  notice  at  the  time  of  the  grant,  whereof 
the  grantor  is  seised  in  fee-simple,  or  fee>tail  in  possession,  or  the  fee-simple 
whereof  in  possession  the  grantor  is  enabled  to  charge  at  the  time  of  the 
^rant."  In  order  to  bring  the  case  within  the  terms  of  this  proviso  the 
lessors  of  the  plaintiff*  merely  put  in  the  deed,  containing  the  covenant  or 
declaration  of  the  grantor  which  has  been  referred  to^  without  giving  any 
evidence  of  the  sufiidency  of  the  value.  Now  it  seems  to  me  that  if  we  were  to 
hold  that  to  be  sufficient,  we  should  be  giving  great  fiidlity  to  parties  intending 
to  defeat  the  objects  of  the  act  If  the  mere  declaration  of  a  fact  by  the 
grantor  in  the  deed,  is  to  be  conclusive,  it  might  be  sufficient  in  the  case  of  a 
consideration  alleged  to  be  other  than  a  pecuniary  one,  where  a  pecuniary 
consideratk>n  has  in  lact  been  given :  that  clearly  would  defeat  the  intention 
of  the  Statute.    Under  all  the  circumstances,  there  was  no  objection  to  the 

Xd)  8  Bam.  it  Aid.  66S.  (/)  SS  Geo.  S,c  141.  &  tO. 

ie)  58Geo.S,c  141,  §.  8. 
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JSiy'jBcM*. 


defendaol  being  lei  in  to  give  eYideoce  of  the  ectiMl  Tdue  of  Ik  prapatj, 
notwiUwtandiiy  his  deckntion  upon  the  subject  of  Tihie  in  the  did. 
Consequently  the  evidence  was  properly  admitted;  and  the  rnk  muit  be 
discharged. 


.  WlLLUMS,  J.— In  Hill  ▼.  Maneh49ter  and  Sal/ord  WmUr  Warh,  all  tbe 
judges  proceeded  una  twe»  expressly  on  the  ground  that  the  pleu  in  tk 
case  afforded  no  sufficient  statement  of  illegality  to  raise  a  defence.  Mr. 
Justice  LialedaU  begins  his  judgment  by  saying,  that  the  pleas  might  kve 
been  an  answer  to  the  action,  ''  if  they  had  shewn  that  the  lands  were  girai 
in  consideration  of  some  act  which  was  immoral  or  contrary  to  act  of  parta- 
ment"  Now  here  the.  evidence  was  admitted  to  shew,  and  did  shew,  tfan 
the  policy  of  the  Statute  had  been  defeated. 


Lord  DsfiUN,  C.  J.,  ooncuired. 


Rule  disditigei 


Anonymous. 


llMeopyof 


left  on  the  lift 
of  the  three 
tioiei  of  eelU 
iog,  which  are 
rcouired  in 
order  to  obttin 
mdittrimgat. 


^HEE  moved  for  a  dutringoi  on  an  affidavit,  by  which  it  appesred  thattlK 
copy  of  the  writ  of  summons  had  been  left  only  at  the  second  tine  of  call- 
ing.— [PoZ/efim,  J. — How  can  the  party  tell  when  the  eight  days  begin  to  rant 
The  notice  should  be  left  on  the  laet  visit] 

The  Court  took  time  to  consider,  and  afterwards  refused  the  rule  (a). 

Rule  refused 


(«>  Time  waa  taken  to  eonmilt  the  other 
jadgea,  that  tbe  pfactice  misbt  be  nniforin* 


it  being  intimated  that  the  deeuioBf  n  dn 
different  oowta  bed  not  been  ae. 


Harrison  v.  Douolas. 


A  SSUMPSIT  on  a  policy  of  insurance  on  a  ship.    At  the  trisl  the  jury 
found  a  total  loss,  with  leave  to  move  for  a  nonsuit.    A  rule  wai  ob- 
tained, and  came  on  for  argument  in  Trinity  Term,  1834  (a). 

CrtMUjell  and  W.  H,  Watson  shewed  cause. 

Sir  /.  Scarlett,  Holt,  Alexander,  and  Tomlinson,  in  support  of  the  ruli. 

Lord  Dbnman,  C.  J.^  in  this  term  (16th  June),  gave  judgment  ai  fol- 
lows : — ^This  was  an  action  on  a  policy  of  insurance  on  the  plaintiff's  ^ 


1.  In  a  policy 

by  •  member  of 

•  mutual  in- 

aunnco  club, 

there  waa  • 

memonrndum 

amongst  other 

•xceptiona, 

wairantiea, 

rulet,  terma, 

oonditionai  and 

agreementa, 

that "  all  ahipa 

were  to  be  in- 

apected  and 

approved  by  a 

committee  of  tbe  club,  and  that  all  chain  cablea  were  to  be  properly  tested  :**— AeU,  in  an 

action  for  a  loaa,  that  it  was  not  a  condition  precedent  which  made  it  neceaaary  for  the  insured 

to  nrore  that  a  chain  cable  bad  been  tested  previoualy  to  the  voyage. 

3.  Payment  of  money  into  court  in  an  action  on  a  policy  admita  that  the  ahip  waa  ace- 
worthy. 

8.  Where  by  tbe  terma  of  a  policy  in  a  mutual  insurance  club,  the  amount  of  a  loaa  ia  not  to 
be  drawn  before  a  specified  day,  the  defendant  in  an  action  on  the  policy,  by  paying  money  into 
tourt,  preclndea  bimaelf  from  objecting  that  tbe  action  ie  brought  too  soon. 


(a)  Altbongh  thia  enae  wna  argued  be- 
fore tbe  commeDoemeat  of  the  Rcporta,  it 


hea  been  tbongfat  proper  to  tnicrt  H,  M  n- 
count  of  ita  geoeial  ntiMtr. 
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tried  befora  mjhnlQMBoUand  at  Dwrhamt  in  the  Stmimer  Amiw  of  1898.  jR^Mk 
The  policy  wu  not  a  oommcMi  marine  policy,  but  it  was  one  on  which  the 
pkintifl^  the  defendant,  and  a  great  many  other  persons  were  mutual  insurers 
on  their  respectiye  ships,  for  the  period  of  one  year.  This  policy  contained 
several  rules  and  stipulations  which  do  not  exist  in  the  common  marine  poll* 
cies.  In  the  body  of  the  policy  there  is  the  following  clause : — **  And  we,  the 
subscribers  hereunto,  do  hereby  elect,  nominate,  and  appoint,  Messrs.  Jokn 
^c//(and  six  others),  to  be  a  committee  and  general  referees  between  and 
amongst  all  and  every  of  us,  the  said  subscribers,  in  all  and  every  matter 
and  thing  relating  to  our  respective  assurances  hereby  made ;  and  any  three 
of  the  committee  or  referees,  for  the  time  being,  are  hereby  authorized  to 
adjust,  settle,  and  determine,  all  controversies  and  disputes,  and  all  accounts, 
demands,  and  transactions  whatsoever,  by  and  between  all  or  any  of  us  the 
said  subscribers  to  this  policy,  touching  and  concerning  all  and  every,  or  any 
of  the  insurance6  hereby  made,  or  other  matter  or  thing  relating  to  or 
concerning  the  same  or  this  policy;  and  the  determination  or  determination* 
DxHn  time  to  time  to  be  made  and  signed  by  any  three  of  the  committee  or  re* 
feiees  for  the  time  being,  according  to  the  terms  of  this  policy,  and  the  war* 
ranties,  rules,  terms,  and  conditions  hereto  subjoined  (which  are  deemed  a 
component  part  of  this  policy),  shall  be,  and  is  and  are  hereby  agreed  and 
declared  to  be  final  and  conclusive  to  the  several  subscribers  hereunto  re- 
cpectively,  and  their  respective  heirs,  executors,  administrators,  and  as- 
signs, who  are  hereby  decUtred  to  be  bound  thereby.  And  it  is  mutually 
agreed,  that  in  case  any  of  the  said  committee  or  referees  shall  die  or  become 
incapacitated,  or  refuse  or  decline  to  act,  before  the  expiration  of  the  said 
twelve  calendar  months,  then  and  in  such  case,  and  so  often  as  the  same  shall 
happen,  it  shall  be  lawful  to  and  for  the  surviving  or  o  ntinuing  committee^ 
by  writing  under  their  hands,  to  choose  and  appoint  any  other  or  othert 
of  us  to  supply  the  vacancy  or  vacancies  to  be  occasioned  as  aforeBaid,  and 
afler  such  said  appointment,  the  person  or  persons  so  to  be  chosen  shall  be 
vested  with  the  same  powers  and  authorities  in  every  respect  as  are  hereby 
given  to  or  vested  in  the  committee  or  general  referees  herein  above  named; 
and  all  acts  or  orders  to  be  made  or  signed  by  such  of  us  as  shall  or  may  be 
chosen  and  appointed  in  manner  aforesaid,  shall  have  the  same  force  andef^t 
as  if  the  same  had  been  made  by  the  said  committee  or  general  referees  herein 
above  named."  At  the  foot  of  the  policy  there  was  a  heading  of  **  Excep 
tions,  warranties,  rules,  terms,  conditions,  and  agreements  referred  to  and 
subjoined;"  and  amongst  them — '*  Ist,  All  ships  to  be  inspected  and  ap» 
proved  of  by  a  majority  of  the  committee  before  admission;  and  no  ship 
registered  at  any  other  port  than  Sunderland  shall  be  admitted  for  a  larger 
sum  than  the  interest  of  the  owner  resident  at  the  port  of  Sunderland. 
All  ships  hereby  insured  to  be  well  found  and  fitted  out  with  all  necessary 
tackle  and  materials,  and  otherwise  in  a  sea-worthy  state,  as  to  the  com« 
mittee  or  their  inspector  shall  from  time  to  time  seem  proper.  Vessels  not 
exceeding  twelve  keels  in  burthen  to  have  180  fiithoms  of  rope-cable,  or  160 
fathoms  of  chain;  and,  if  above  that  burthen,  200  fathoms  of  rope-cable,  or 
180  fathoms  of  chain ;  and  all  chain  cable*  to  be  properly  tested^  and  the 
windlasses  of  such  ships  as  shall  have  chain  cables  to  bo  properiy  secured. 
All  ships  to  be  subject  to  survey  by  two  or  more  of  the  committeee  and  the 
surveyor,  in  the  autumn  of  the  present  year,  and  at  such  other  times  as  the 
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jag^^yct    iRmimiKieetliriltliiDkpioper;  andvubwr^^ 

dope  to,  and  stores  wi  wwit^^i  for  their  nMpective  aiiips,  as  lUl  km 
lime  to  time  be  ordeied  by  tbe  coniniittoe  or  their  inspector,  after  notice  b 
that  paipose  (torn  the  seoretarj^  to  be  uninsttred  until  the  ssneshsUbesot 
er  dtm,  although  such  subsoribers,  in  the  intorioi  to  be  liable  to  olher  kHtti." 
f  35.  A  proportion  not  esoeeding  II  (^.  per  cm/,  of  the  total  and  putiil 
kMfes,  except  salvages,  as  hereinafter  named,  shall  be  called  IbriipaDtke 
kubaerihers  liable  to  the  same  at  cTery  forty  days^  and  for.  which  raoeipts  shstt 
bepfepared  by  the  eeeretaiy,  and  given  to  theseTeral  svfleiere  toieceifethar 
p(Pa|k>rtion  of  the  same ;  and  salvages  for  money  paid  for  getting  any  ship  of 
aistrand,  or  for  assisting  any  ship  in  distress^  shall  be  paid  ten  (kjs  after 
90ttled  by  the  committee,  if  the  same  shall  amoaat  to  KM,  And  where  tvo 
er'more  averages  or  losses  shall  be  put  together  in  one  rao^t  (for  gtaia 
ease  in  collecting  the  same  of  subscribers),  and  any  sofaacriba  faafiiig  to 
pay  the  same  shall  fail,  or  of  whom  payment  cannot  be  obtained,  in  sucb  case 
the  seyeral  suflerers  whose  arerages  or  losses  shall  havebeai  so  put  together, 
shall  pay  back  to  the  holders  of  such  receipt  their  several  proportions  or  sow 
which  shall  have  been  induded  in  any  such  receipt^  provided  such  receipi 
shall  be  returned  to  the  secretary  within  ten  days  after  the  same  shall  becow 
due,  but  if  kept  longer  by  the  holder,  he  is  to  take  the  risk  of  the  vhJc 
amount  of  such  receipt  upon  himseld  Any  subscriber  not  paying  to  the 
secretary,  on  demand,  his  proportion  of  any  receipt  to  be  returned  as  »£»»• 
aaid,  to  be  uninsured  .until  the  same  be  paid,  although  he  shall  in  the  iotaia 
be  liable  to  other  losses.''  .  The  first  count  of  the  declaratieD  contains  all^ 
tions  adapted  to  the  particular  stipulatims  of  the  policy,  aad  amongst  othot 
that  the  vessel  waa  provided  with  suoh  cables  as  the  rules  m  the  policj  re- 
quire. It  states  a  total  fosa  by. the  perils  of  the  sea;  that  the  ph^tif 
revoked  the  power  and  authority  of  theoommittae,  and  that  the  prspwiieQ  of 
the  loss  which  the  defendant  was  liable  to  pay  amounted  to  4/.  ids.  M  Tbe 
second  count  is  more  general ;  it  does  not  contain  any  aUegation  thai  tk 
plaintiff  revoked  the  power  and  authority  of  the  Gonmifttee;  and  itdsiaaa 
nominal  sum  of  20^,  as  the  proportion  of  the  loas  which  the  defeadsai  «t» 
liable  to  pay.  The  third  count  is  for  money  had  and  received,  andooiB 
account  stated.  The  defendant  pleaded  the  general  issue^  and  psad  U  \^ 
hito  court  on  the  last  two  oounta.  On  the  1st  of  April,  1833,  the  pbintif  t 
ship  went  on  shore,  and  was  stranded  near  Sunderland;  and  she  was  got  of 
en  the  20th.  Notice  of  abandomnent  was  given  before  the  20thj  vhicfc 
was  declined ;  and  on  the  25th  a  second  notice  of  abandonment  was  givee. 
The  committee  met  to  investigate  the  loss,  and  on  the  2l8t  of /inw  a  ooUce 
was  served  on  the  plaintiff,  of  a  meeting  of  the  committee  to  make  their  svani 
The  committee  met  on  the  22d.  The  plaintiff  attended,  .and  said  he  ivss  not 
then  prepared  to  go  into  his  case,  in  consequence  of  the  absence  of  his  aiur 
ney,  who  had  his  papers^  The  chairman  asked  him  if  he  wished  to  have  ^^ 
Adjourned  $  he  said  yes,  and  it  was  adjourned  to  the  27th ;  the  plaintiff  made 
lio  objection  to  this.  On  the  2&th  the  plaintiff  sent  a  notice  withdiaving 
from  the  arbitration.  On  the  27th  the  committee  met,  examined  the  siff- 
veyor,  and  made  their  award,  and  by  that  award  they  detormined  tbttbe 
plaintiff  was  not  entitled  to  abandon  the  ship  and  recover  for  a  total  loss,  an^ 
they  accordingly  dissented  from  such  abandonment :  and  they  detonnined  tfati 
the  damage  amounted  to  a  partial  loss ;  and  they  awarded  and  determined  that 
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the  underwriters  should  forthwith  contribute  and  pay  to  the  plaintiff  the  sum  Sm^  Be^ 
of  85/.  St.  7d.,  being  the  amount  of  their  proportion,  as  ascertained  by  the 
17th  rule.  The  defendants  proportion  under  the  award  would  be  1/.  4#.  Zd, 
and  that  sum  was  more  than  covered  by  the  money  paid  into  court  on  the  last 
two  counts,  which  was  1/.  I0#.  The  jury  found  that  the  loss  was  total,  and 
that  the  sum  which  the  defendant  was  liable  to  pay  was  4/.  13f.  9d.  On  the 
trial  it  appeared,  that  according  to  the  course  of  proceeding  under  the  25tli 
rule,  in  consequence  of  prior  losses  in  the  dub,  which  had  been  drawn  fer^ 
the  losses  which  happened  on  the  Ist  of  Apriif  1838  (which  was  the  day  the 
plaintiff's  ship  was  stranded),  would  be  drawn  for  at  the  earliest  at  forty  days 
after  the  22d  /tc/y,  and  would  have  become  payable  to  the  assured  on  the 
3 Ist  of  Auguit,  iNod  the  club  would  not  have  been  in  funds  earlier  than  that 
day  to  pay  the  present  loss.  The  defendant,  on  the  trial,  submitted  that  the 
plaintiff  should  be  nonsuited  on  two  gfrounds.  Ist,  That  the  chain  cable  of 
the  ship  was  not  properly  tested,  according  to  the  first  rule ;  and,  2dly,'That 
tlie  action  was  brought  too  sopn  under  the  25th  rule,  as  the  cluK  would  not 
be  in  funds  to  pay  the  loss  till  the  31st  of  AuguMt ;  and  the  judge  gare  leave 
to  tiie  defimdKnt  to  mbve  the  Court  on  both  these  grounds.  On  the  first  of 
these  points,  we  are  of  opinion  that  the  chain  cable,  not  being  properly  tested, 
is  not,  taken  by  itself,  without  more,  a  condition  precedent.  It  is  true^ 
that  in  that  part  of  the  first  rule  which  immediately  precedes  the  testing  the 
chain  cable,  there  is  nothing  said  about  the  committee  or  their  inspector;  but 
both  at  the  beginning  of  the  rule,  and  also  in  the  latter  part  of  the  rule,  the 
committee  are  mentioned:  and,  on  the  whole  of  the  rule,  we  are  of  opinion 
that  what  is  said  about  the  chain  cable  is  only  a  direction  to  the  committee  a4 
to  what  they  were  to  point  their  attention  to.  But  suppose  it  were  otherwise^ 
it  is  in  the  nature  of  a  want  of  seaworthiness,  and  the  opinion  of  the  jury 
should  have  been  taken  upon  it  Independently  of  that,  however,  we  think 
that  by  payment  of  money  into  court,  the  objectM»,  if  it  ever  existed,  is 
cured ;  for  that  admits  the  plaintiff  to  be  entitled  to  recover  something,  whidi 
he  could  not  be  if  the  vessel  were  not  seaworthy.  As  to  the  second  ground 
of  nonsuit,  there  is  no  doubt^that  the  action  is  brought  too  soon;  and  it  would 
be  a  case  of  nonsuit,  if  it  were  not  for  the  payment  of  money  into  court 
That  admits,  to  some  extent  at  least,  that  the  plaintiff  was  entitled  to  recover» 
It  does  not  appear  from  the  evidence  whether,  supposing  the  loss  to  be  total, 
the  whole  of  the  money  which  the  plaintiff  would  be  entitled  to  receive  be* 
came  due  on  the  8 Ist  of  Auguti,  or  whether  the  same  was  divisible,  to  be 
paid  at  different  times ;  if  the  whole  was  to  be  paid  at  once,  as  one  entire 
sura,  in  which  no  distinction  could  be  made  between  one  part  and  the  rest^ 
then,  as  the  payment  of  money  into  court  admitted  part  to  be  due,  it  would 
constitute  an  admisskm  of  the  whole,  but  not  so  if  it  was  to  be  paid  by 
instalments.  It  lay  upon  the  defendant  to  have  this  distinctly  asoertainedi 
because  the  admitting  of  part  unexplained  would  operate  as  an  admission  of 
the  whole.  We  think,  therefore,  that  there  is  no  ground  for  a  nonsuit  oi^ 
either  of  the  pdnts  reserved.  The  rule  was  only  granted  on  these  two 
^undsi  and  therefore,  we  are  of  q>inion  that  it  should  be  dischaiged. 

Rule  discharged. 
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Av'fBMdb.  '    HiSOOCKS  V.   KeMP. 


A  wamnt  of  f^HIS  was  an  a|iplicatkm  to  set  aside  a  judgment  signed  on  a  wanaDt  of  it* 
^t^^^  torney»  and  iodischarge  the  defendant  out  of  the  custody  of  the  mnbL 

pendant  to  The  iacts  appeared  to  be  these.  On  the  5th  of  June,  1 824,  the  waniDt  of 
thtStkof  Jmm,  attorney  was  given  with  a  defeasance  to  secure  to  the  plaintilT  420/^  wiA 
/SSiiJii/to  ^^^^  ***  **  **  ^^  December,  1826;  but  he  was  at  liberty  to  enter  ip 
»MQre  thepay*  judgment  thereon  at  his  pleasure.  On  the  27th  May,  1825,  judgment  vm 
^hJ'dtT^.  •>ei^*  ^  ^  ^^  of  February,  1827,  execution  was  issued,  and  the 
1636;  and  it  defendant  was  taken  under  a  eo.  to.  No  eeire  faeiae  had  been  issued  to 
iMraVtfmA      reTive  the  judgment  previously  to  issuing  the  execution. 

that  the  plain- 

t«r  up  iudff-  *        The  AUomey-General  and  Helpe  shewed  cause. 

ment  thereon 
at  his  pleaaufeb 

Judgment  was       Sir  W,  FoiUu  was  heard  in  support  of  the  rule. 

signed  on  27th 
JI&U1823:— 

^'^J^  Lord  Deniian,  C.  J.,  in  this  term  (13th  of  June),  delirered  judgment* 
{I^Msary'to  This  was  a  motion  to  set  aside  an  execution  upon  a  judgment  signed  aoder 
retire  thejudg-  ^  ^jrarrant  of  attorney :  and  the  only  question  was,  whether,  under  Ihc  dr- 

BMnt  prerious-  .i.i  «  » 

I7  to  itsuing  cumstances,  it  was  necessary  to  renve  the  judgment  by  edre  jaeia»,  pmr 
mTiss?.  ^  ^  issuing  the  execution.  The  warrant  of  attorney  was  dated  the  5th  of  /mf, 
1824.  The  defeasance  was  for  the  payment  of  420/.  (with  costs  of  judg- 
ment, if  signed),  on  the  5th  ef  December,  1826.  The  plaintiff  was  to  beat 
liberty  to  enter  up  judgment  at  his  pleasure ;  and  in  case  of  default  in  par- 
ment  as  aforesaid,  to  issue  execution  and  levy  lor  the  said  sum,  or  so  much 
thereof  as  should  remun  unpaid.  The  judgment  was,  in  fact,  signed  on  the 
27th  of  May,  1 825,  and  the  execution  issued  in  February,  1 827.  For  the  plain- 
tiflT,  it  was  contended  that  wheneyer  the  execution  is  suspended  beyond  the  jear 
and  day  after  signing  the  judgment  by  the  agreement  of  the  parties,  the  delaj 
so  occasioned  will  not  lender  it  necessary  for  the  plaintiff  to  reyiye  the  judg- 
ment, and  that  the  facts  of  this  case  bring  it  within  that  exception  to  the 
general  rule.  The  defendant  denied  that  any  such  agreement  appears  in  the 
case,  and  further,  that  if  it  did,  it  would  not  waive  the  necessity  imposed 
expressly  by  the  Statute.  The  authorities  on  which  such  a  practice  ms 
founded  were  asserted  not  to  warrant  it,  when  duly  examined ;  and  in  parti- 
cular it  was  contended  that  the  case  of  Withers  v.  Harris  (a)  was  a  decisioo 
directly  in  point,  and  the  other  way.  We  have  looked  into  the  facts  and  the 
authorities,  and  are  of  opinion  that  on  neither  ground  is  there  any  reason  for 
disturbing  the  execution.  Upon  reading  the  warrant  of  attorney  and  the 
defeasance,  it  appears  that  although  judgment  might  be  signed  at  the  pleasure 
of  theplaintifl^  at  any  time  after  the  date  of  the  5th  of  June,  1824,  yet  that 
he  was  restrained  from  issuing  execution  before  the  5th  of  December,  1826. 
It  was,  therefore,  in  the  contempktion  of  the  parties  that  the  judgment  migbt 
remain  more  than  a  year  without  execution,  and  that  it  might  do  so  msa 
restraint  imposed  upon  the  plaintiff^s  right  by  the  defendant  It  cannot, 
therefore,  be  denied  that  the  delay  of  the  execution  in  this  case  was  by  agree- 
ment with  the  defendant  at  leasts  if  not  a  term  imposed  by  him  upon  tfaa 

(a)  7  Mod.  64. 
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.plaintiff    With  respect  to  the  practice,  it  has  long  been  cleariy  iinders^        ^^^^^^^^ 
the  profession,  that  "  if  the  pkdntiff  has  judgment  with  a  ce«w/  exeevHo    .  hiwoco 
or  sUy  of  execution  for  a  year,  he  may,  after  the  year,  take  out  his  execu-        ^^ 
tioD  without  a  ««>•  faeioi,  because  the  delay  is  by  consent  of  the  parties 
and  in  favour  of  the  defendants."    This  is  the  language  of  Mr.  Serjt.  Wii- 
liams,  in  the  note  to  Underhill  v.  Devereux  (b);  and  we  should  be  very 
unwilling  to  disturb,  except  on  the  clearest  grounds,  a  practice  now  well  re- 
cognised, on  which  all  persons  have  acted  for  a  long  series  of  years,  and 
which  is  in  itself  neither  unreasonable  nor  inconvenient.    The  objections  made 
were  threefold— First,  That  it  was  contrary  to  the  express  provisions  of  the 
Statute  of  H^ettmintUr  2  (c).     This  appears  to  us  to  be  a  mistake.     The 
tcire  faciiu  in  personal  actions  was  given  by  that  Statute  rather  in  aid  of 
plaintifls  than  in  restraint  of  them.   At  the  common  law  a  presumption  arose, 
from  a  plaintiff's  delay  beyond  a  year,  that  his  judgment  either  had  been 
satisfied,  or,  from  some  supervening  cause,  ought  not  to  be  albwed  to  have 
its  efiect  in  execution  after  such  delay:  therefore,  he  was  not  allowed  to 
issue  execution  as  a  matter  of  course,  but  was  driven  to  bring  a  new  actbn 
on  the  judgment.    The  icire  facias  which  had  been  in  use  at  the  common 
law  for  the  purpose  of  executing  judgments  in  real  actions  after  a  year  and  a 
day's  delay  was,  therefore,  adopted  by  the  Statute  as  a  less  expensive  and 
dilatory  course  for  the  plaintiff,  and  as  equally  affording  protection  to  the  de- 
fendant, if  he  had  any  reason  to  shew  why  the  execution  should  not  issue. 
It  is  not  then  a  contravention  of  the  Statute  to  hold  that  a  scire  facias  given 
in  lieu  of  the  action  on  the  judgment  is  not  necessary  where  such  action 
would  not  have  lain ;  and  what  arguments  could  a  defendant  have  used  to 
induce  the  setting  aside  an  execution  on  Uie  ground  of  delay,  and  the  legal 
presumption  consequent  thereon,  when  such  delay  was  shewn  to  have 
originated,  and  the  presumption,  therefore,  to  fall  on  the  ground,  by  his  own 
act.    The  second  objection  was,  that  the  case  of  Withers  v.  Harris  was 
an  authority  directly  opposed  to  the  practice.     The  facts  of  that  case  are 
reported  in  7  Modem,  64,  thus — "  Judgment  was  given  in  ejectment  upon 
terms  that  there  should  not  be  execution  until  such  a  time,  which  was  a  year 
and  a  half  after.    The  sole  question  was,  whether  this  judgment  could  be 
executed  without  a  scire  facias  /"  and  the  report  concludes,  *'  The  execu- 
tion was  set  aside  as  irregular,  and  restitution  granted."    There  are  seven 
other  reports  of  this  case  referred  to  in  the  margin ;  one  in  the  same  volume, 
three  in  Salkeld,  two  in  Holi,  and  one  in  Lord  Ratftnond.     In  no  one  of  these 
is  the  &ct  stated  that  the  execution  was  stayed  on  terms ;  nor  in  the  report 
cited  at  the  bar  is  it  mentioned  in  the  argument  or  judgment.     The  point  in. 
discussion  was,  whether  a  scire  facias,  either  at  common  law  or  by  the 
Statute,  was  necessary  for  the  purpose  of  suing  an  habere  facias  possessi" 
onem  in  ejectment.     It  was  admitted  that  a  scire  facias  was  necessary  in  the 
principal  case,  so  far  as  regarded  the  damages  to  be  levied  by  fieri  facias  ; 
whereas,  that  point  would  have  been  equally  debatable  if  the  question  had 
been,  what  was  the  e^t  of  the  execution  having  been  stayed  on  terms. 
The  circumstances  under  which  the  delay  of  execution  had  taken  place  were 
not  even  attended  to,  unless  Lord  Holt  was  speaking  of  them  when  he  said, 
"  The  party  has  delayed  himself  by  not  suing  execution  in  time  -^  langua(;e 
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•  Mtncdy  applkaUe  to  the  CMe  of  la  judgment  giyeD  upon  temnfi,  whidi  terms 
would  have  been.  vrtoagMLy  broken  if  the  execution  had  been  sued  out 
earlier*  It  ahould  be  obaerted  too»  that  LM  iMi,  m  the  same  judgment, 
speaks  of  kas  dear/  hm^  that  if  a  plaintiff  be  delayed  beyond  the  year  by 
writ  .of  error/  he4nay  have  execution  after  the  year;  an  undoubted  positiob, 
which,  in  truth,  stands  upon  the  same  principle,  though  another  and  a  whoHy 
unsatisfactory  reason  is  assigned  for  it  in  some  of  the  older  authorities.  The 
case,  therefore,  of  Wtikmrs  t.  HarrU  cannot,  when  it  conies  to  be  examined, 
be  considered  an  authority  to  shew  that  the  present  execution  is  irr^ular ; 
but  it  may  be  conceded  that  other  dieia,  and  even  decisions,  may  be  found  in 
the  oldef  books  which  cannot  easily  be  reconciled  with  the  present  practice. 
Some  such  may  be  seen  in  Roll.  Ahr,  "  Execution  Seim  Fao%a$^  (N)  (0),'' 
and  even  in  the  commentary  of  Lord  CokM  on  the  Statute  (d).  It  is  by  no 
mean9  to  be  wondered  at  that  such  instances  should  be  found  in  the  progress 
of  the  courts  to  the  establishment  of  the  present  rule ;  bM  they  will  not  be 
found  on  examination  so  satis&ctory  or  consistent  as  to  fimn  a  ground  for  the 
Court's  restraining  its  steps  at  this  day.  The  last  objection  was,  that  the 
practice  rested  on  no  sufficient  authority^  The  truth  is,  as  it  often  hsppens 
in  points  of  practice,  that  the  written  authority  for  it  is  not  so  much  to  be 
found  in  any  <»ie  or  more  express  decrsbns,  as  to  be  collected  from  the  analo- 
gies (^  other  decided  points  within  the  MRieprinciple,  and  from  the  undisputed 
dicta  of  oounsd  or  judges  scattered  through  the  books.  Thus,  as  eariy 
as  the  reign  ofEdw^  8,  we  find  it  slated,  that  *'  If  judgment  be  giveii  on  a  writ 
of  annuity,  the  plaintiff  shall  faaye  exedution  within  the  year  after  every  day  of 
payment  by  fi,  fa,  or  elegit,  though  it  be  many  years  after  the  judgment''  ((/)i 
The  same  rule  prevailed  very  early,  where  the  delay  was  by  a  writ  of  frror. 
At  first  it  was  denied  that  a  stay  of  execution,  by  injunction  out  of  Chancery, 
should  have  the  same  efiect,  Bdotk  ▼.  Bo&ik  (e),  but  m  Mitehell  t.  Cue  ei 
Ux.  (/),  good  sense  determined  that  being  within  the  same  reason,  the  same 
rule  ought  to  prevail ;  and  a  rule  to  set  asidcf  an  execution  stayed  by  injunc- 
tion, and  by  obtaining  time  for  payment,  was  discharged  with  costs.  In 
Dillon  ▼.  Browne  (^),  where  the  suggestion  was,  that  it  had  been  agreed  be- 
tween the  parties  at  the  execution  of  the  warrant  of  attorney,  that  no  execu- 
tion should  be  taken  out  tfll  a  year  after,  the  Court  neither  denied  the  I^ity 
nor  validity  of  such  agreement,  but  reflected  only  '^  upon  a  gentleman  at  the 
bar  who  was  said  to  be  advised  with  in  the  transactions  because  the  agreement 
was  not  by  deed."  And  in  Booth  v.  Booih^  before  cited,  when  the  counsel 
for  the  pU^tiff  aligned  that  if  the  oeeeet  exeeutio  were  for  a  year  after  the 
judgment^  yet  the  plaintiff,  within  the  next  year,  might  take  out  execution 
without  a  eeire  faciae;  the  reporter  adds,  *yQuedfuii  eoneeeeum/*  We 
dte  these  as  specimens  of  what  may  be  found  in  Uie  books  on  this,  but 
we  pronounce  our  judgment  that  the  execution  ought  not  to  be  disturbed,  on 
the  principle  that  it  has  issued  in  accordance  with  a  practice  of  the  Courts 
long  considered  as  established,  not  inequitable  or  inconvenient  in  itself,  nor 
at  variance 'vrith  any  legal  principle,  statute,  or  decided  authority. 

Rule  discharged. 

(«n  «  Iiwt  471.  (/)  2  Burr.  660. 

(t)  6  Mod.  288.  isO  6  Mod.  14. 
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The  Kino  v.  John  Wilson.  sh^i^Brnd», 

#^ONVICTION,  by  two  justices^  for  a  forcible  detainer.    The  return  to  a  1;  tn  %  convic- 

eeriioran  set  out  the  conviction  in  the  following  form : — Leicestershire,  h^."6^c.'9^ 
to  wity  Be  it  remembered  that  on,  &c.  at,  &c.  7!  B.  and  /.  S,  complain  to  us,  ^^^  a  forcibli 
^.  B.  and  C,  D,,  two  justices  of  our  lord  the  King,  assigned,  &c.,  that  John  must"  ppear 
f¥i/eon,  bite  of,  &c  carpenter,  into  the  messuage  of  them,  the  said  T.  B,  and  ?"  ^^®  face  of 

r  r,      '.  •  f       1  .1      *  . «    ^.  ■  1      ^«  1     1  -   ^  the  conviction 

•/.  <y..  Situate  witmn  the  parish  aforesaid,  did  on  the  28th  day  of  August  now  that  there  wu 

last  past,  enter,  and  them  the  said  T  B.  and  /.  S.  from  the  messuage  afore-  ent^.***^"^ 
said,  whereof  the  said  7!  B.  and  /.  8,  at  the  time  of  the  entry  aforesaid  were     2.  A  convic- 

seised  to  them  and  their  heirs  in  the  demesne  as  of  fee,  unlawfully  ejected,  ^i^^  for  afor- 

expelled,  and  amoved,  and  the  said  messuage  from  them  the  said  T,  B,  and  on  the  view 

•/I  S,  unlawfully  with  strong  hand  and  armed  power  doth  yet  hold,  and  from  ?*®'?*y  ^  !}'« 

^  •!  1  !•*  Fw^   w*         ^  justiceSj  with* 

them  detam,  agamst  the  form,  &c. ;  whereupon  the  said  1.  B.  and  /.  S.  then,  out  any  evi- 
to  wit,  on,  &c.  at,  &c.  pray  of  us  (so  as  aforesaid,  being  justices),  that  a  due  u^i^/n*^^  h 
remedy  be  provided  to  them  in  this  behalf,  according  to  the  form,  &c. ;  which  ^^^  ®^^ 
complaint  and  prayer,  .by  us,  the  aforesaid  justices,  being  heard,  we,  the  motion  and"^' 
aforesaid  A.  B.  and  C.  />.,  the  justices  aforesaid,  to  the  messuage  aforesaid  complaint  of  an 
personally  have  come,  and  do  now  here  find  and  see  the  said  John  Wilson  ^  the  pulsion  be 
aforesaid  messuage  with  force  and  arms  unlawfully  with  strong  hand  and  *^^^* 
armed  power  detaining  against  the  form,  &c.,  according  as  they  the  said 
T.  B,  and  /.  S.,  so  as  aforesaid  have  unto  us  complained.     Therefore,  it  is 
considered  by  us,  the  aforesaid  justices,  that  the  said  John  Wilson,  of  the 
detaining  aforesaid  with  strong  hand,  by  our  own  proper  view  now  here  as 
aforesaid  had,  is  convicted,  according  to  the  form  of  the  Statute  aforesaid  ; 
whereupon  we,  the  justices  aforesaid,  do  set  and  impose  a  fine  of  ^ye  pounds, 
to  be  paid  by  him  to  our  sovereign  lord  the  King,  for  the  said  oflence,  and  do 
cause  him  now  here  to  be  arrested ;  and  the  said  John  Wilson  being,  con- 
victed upon  our  own  proper  view  of  the  detaining  aforesaid,  with  strong  hand, 
as  aforesaid  by  us,  the  aforesaid  justices,  is  committed  to  the  gaol  of  our 
lord  the  King,  at  Leicester,  in  the  county  of  Leicester,  being  the  next  gaol 
to  the  messuage  aforesaid,  there  to  abide  until  he  shall  have  paid  the  said 
fine  to  our  lord  the  King,  for.  his  offence  aforesaid,  concerning  which,  the  pre- 
mises aforesaid,   we  do  make,  this  our  record.      In  witness  whereof,  &c. 
The  return  also  stated  an  inquisition  taken  before  the  same  two  justices  and 
another  justice,  in  which  the  jury  said  that  the  defendant,  into  the  said 
messuage  whereof  T.  B,  and  /.  S,  were  lawfully  and  peaceably  seised  in 
fee,  unlawfully  did  enter,  and  the  said  T.  B.  and  J,S.  of  and  from  the  said 
messuage  unlawfully  ejected,  expelled,  and  removed,  and  the  said  messuage 
from  the  said  T.  B.  and  /.  S.  unlawfully  with  strong  hand  and  armed  power 
did  hold,  and  from  them  detain.     It  further  stated  that  a  memorandum  was 
indorsed  on   the  inquisition,  that  restitution  had  been  made  by  the  three 
justices  to  7!  ^.  and  /  iS'. 

HiU  moved  to  quash  the  conviction  on  three  grounds.  1,  Because  no 
unlawful  entry  was  averred  in  the  information.  2,  Because  no  evidence  was, 
averred  to  have  been  given  of  an  unlawful  entry ;  and  3,  Because  the 
magistrates  had  not  found  any  unlawful  entry.     In  Rex  v.  Oakley  (a),  it 

(a)  1  N«v.  &  M.  58 ;  S.  C.  4  Baro.  &  Adol.  SOT. 
VOL.  I.  2  E 
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JS^  BemK  was  held,  (hat  a  oonriction  for  a  forcible  detainer,  under  the  8  An.  (^c9, 
must  shew  an  unlawful  entry,  aa  well  as  a  forcible  detainer.  If  the  amTictioa 
is  bad,  the  inquisitiixi  which  arises  out  of  it  is  bad  also,  as  of  course. 

Sir  W.  FolUii,  in  support  of  the  conviction. — ^It  is  not  necessary  to  impogn 
the  doctrine  laid  down  in  Rgx  y.  Oakley.  The  Statutes  5  iStc.  2, c.  8;  1^ 
Rie.  2,  c  2 ;  and  8  Hen.  6,  c.  9;  which  give  authority  in  cases  of  forcible 
detainer,  empower  the  justices  to  act  upon  their  own  view,  without  anj 
evidence  whatever.  In  Rex  v.  Oakley  a  precedent  is  found  exactly  like  thit 
in  Rex  v.  El  well  (b) ;  and  that  form  appears  to  be  sanctioned  in  the  judgmeot 
of  Patteecuy  J. — [PaUeeon,  J. — ^I  never  meant  to  say  that  that  precedent  vu 
a  good  one.  All  I  meant  to  say  was,  that  the  word  "  unlawful''  was  not  in  it 
I  do  not  see  how  the  justices,  upon  their  own  view  of  the  detainer  merely, 
are  to  know  any  thing  about  the  entry.] — The  object  of  the  legislature  vas 
to  prevent  a  detainer  by  force,  even  if  it  be  rightful.  It  is  sufficient,  there- 
fore, if  the  justices  see  such  a  detainer;  and  of  that  they  themselTes  cao 
judge.  Regina  v.  Layton  (c),  Hawkine'  Pleae  of  ike  Crown,  Book  I,  c.  28; 
and  Fin.  Abr.  tit.  Forcible  Entry,  may  be  referred  to. 

Cur.  adv.  veU, 

Lord  DBFfMAN,  C.  J.,  on  a  subsequent  day  (17th  June)  gave  judgment-- 
This  was  a  conviction  by  two  justwes  for  a  forcible  detainer.  It  has  been 
returned  to  us  iTy  eertiorari,  with  an  inquisition,  and  an  indorsement  of  the 
fact  of  a  restitution  having  been  given.  The  conviction  has  been  questioned 
before  us,  on  the  ground  that  no  unlawful  entry  is  averred,  even  in  the  infor- 
mation, or  proved  by  evidence,  or  adjudged  by  the  justices;  and  we  are  of 
opinion  that  the  conviction  is  bad,  for  these  reasons,  perhaps  for  some  otheR 
alsa  The  justices  have  proceeded  on  the  Stat.  8  Hen.  6,  following  up  tvo 
Stats,  of  Ric.  2,  the  object  of  which,  according  to  Hawkine,  is  to  preveot 
breaches  of  the  peace  by  parties  forcibly  asserting  their  own  rights.  IV 
earliest  Statute  merely  prohibits  the  offence  of  forcible  entry,  cmpainof  impn- 
sonment ;  the  second  gives  summary  power  to  the  justices  ;  the  third  extends 
the  remedy  to  cases  where  the  entry  may  have  been  peaceable,  but  is  followed 
up  by  a  forcible  detainer.  In  the  case  of  Rex  v.  Oakley,  we  had  to  consider 
of  a  conviction  precisely  similar  to  the  present,  except  that  it  neither  sTerred 
an  unlawful  entry,  nor  an  unlawful  expulsion,  the  present  conviction  alleging 
the  latter  only.  We  all  agreed  {Pdrk,  J.,  indeed,  not  without  scne 
hesitation)  that  though  by  the  third  Statute  above  mentioned,  the  original 
entry  need  not  be  forcible,  it  must  have  been  unlawful  to  give  the  magistiates 
jurisdiction.  We  see  no  reason  now  for  entertaining  a  diflerent  opinion,  for 
otherwise  the  manifest  consequence  would  be,  that  a  party  seised  in  fee  and 
unlawfully  dispossessed,  who  should  ailerwards  peaceably  recover  his  posses- 
sion, and  maintain  it  by  force,  might  be  ejected,  fined,  and  imprisoned,  br  tvo 
justices ;  but  the  Statute  will  not  be  found  to  invest  them  with  such  a  pover. 
The  5  Ric.  2,  is  in  these  terms  >-*«  The  King  defendeth  that  none  ^ 
henceforth  make  any  entry  into  any  lands  and  tenements,  but  in  case  where 
entry  is  given  by  the  law,  and  in  such  case  not  with  strong  hand,  Ac;  and 
if  any  man  from  henceforth  do  to  the  contrary,  and  be  thereof  lawfuHj  con* 

(6)  8  Ld.  Raym.   1514;  S  U.  Raym.  (c)  1  8alk.  106.  85S. 
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Tief,  h6  shall  be  punished,''  &c.    The  15  Rie.  2,  requires  that  the  foraiOT    gh^B^ 
Statute  be  carried  into  effect,  and  further,  that  at  all  times  when  such  forcible  ^^ 

entry  shall  be  made,  and  complaint  thereof  come  to  the  justices  of  the  peace, 
they  shall  go  to  the  place  and  commit  the  offender  to  prison.  The  Statute  of 
Hen,  6,  gives  the  like  remedy  in  the  case  there  described.  The  foundation 
of  the  proceeding,  then,  is  not  the  complaint,  but  the  fkct:  a  fact  which, 
we  think,  should  be  proved  to  the  satisfaction  of  those  who  are  to  exereise 
the  power,  and  should  appear  on  the  face  of  the  conviction.  In  what  I  am 
reported  to  have  said  in  Rex  v.  Oakley^  it  appears  that  I  thought  that  the 
justices  had  there  adjudged  the  keeping  out  to  be  unlawful,  and  that  I  held 
the  adjudication  bad  for  want  of  specifying  the  facts  from  which  its  unlaw- 
fulness was  inferred.  Speaking  for  myself,  I  thmk  that  holding  correct, 
though  not  necessary  for  deciding  that  case  or  the  present.  For  in  the  con- 
viction before  us,  the  party  interested  is  said  to  have  complained  (not  even 
upon  oath)  that  he  was  expelled ;  but  the  justices  Iteard  no  evidence,  and 
came  to  no  other  decision  on  the  fact  than  this,  that  finding  and  seeing  the 
defendant  unlawfully  with  strong  hand  and  armed  force  holding  possession,  it 
is  considered  that  /.  W,,  of  the  detaining  aforesaid  with  strong  hand,  by  out 
own  proper  view  is  convicted ;  he  is  then  sentenced  to  fine  and  imprisonment. 
Now  it  is  plain  that  the  view  of  the  justices,  though  it  might  embrace  a 
forcible  detainer,  could  give  them  no  information  as  to  its  luilawfulness.  The 
&ct  of  which  they  are  eye-witnesses,  is  in  its  own  nature  indifferent,  as  the 
rightful  owner  in  peaceable  possession  may  be  seen  defending  his  possession 
by  force,  and  would  be  justified  in  so  doing.  If  the  possessbn  so  defended 
were  an  unlawful  possession,  that  should  be  proved  to  the  justices,  and  be 
adjudged  by 'them.  A  substantial  doubt  of  the  goodness  of  the  oonvictk>nf 
arises  here  from  its  not  shewing  that  the  party  was  summoned,  or  had  the 
opportunity  of  defending  himself  against  the  exparte  charge.  Hawkins  lays 
it  down  that  this  is  necessary  with  reference  to  another  provision  of  8  Hen.  6. 
'  As  the  justice  is  bound  to  stay  the  award  of  restitution  upon  the  defend- 
ant>  tendering  a  traverse  of  the  force,  so  it  hath  also  been  said  that  he  ought 
not  to  make  such  an  award  in  any  case  in  the  defendant's  absence,  without 
calling  him  to  answer  for  himself;  for  it  is  implied  by  natural  justice  in  the 
constitution  of  all  laws,  that  no  one  ought  to  sufier  any  prejudice  thereby 
-without  having  first  an  opportunity  of  defending  himself."  For  this  he' 
quotes  Saviil,  68,  where  Wray,  C.  J.,  speaking  of  his  own  practice  under 
8  Hen,  6,  said  that  he  never  useth  to  gnxii  restitution  without  hearing  the 
party  indicted.  Hawkins  cites  also  Aleyn,  78,  where  Roll,  C.  J.  agreed  that 
one  may  be  indicted  for  not  taking  the  oath  of  headborough,  when  duly 
^pointed ;  but  then  he  ought  to  be  warned  to  appear  before  a  justice  of  the 
peace,  there  to  take  his  oath,  and  for  want  of  that  and  for  another  objection 
the  indictment  was  quashed.  My  brother  Park  observed  in  Rex  v.  Oakley, 
that  when  a  complaint  is  made,  the  party  has  the  opportunity  of  traversing 
the  &cts,  and  must  be  taken  to  admit  them  if  he  omit  to  do  so.  But  in  the 
present  case,  if  not  in  every  similar  case,  the  party  had  no  such  opportunity, 
not  having  been  present  when  the  complaint  was  made.  He  could  not  then 
traverse  the  complaint,  nor  could  he  confront  the  witnesses,  for  none  were 
examined,  nor  was  he  summoned.  Every  thing  is  done  behind  his  back  till 
he  is  found  and  seen  detaining  the  possession,  whereupon  he  is  arrested  and 
imprisoned.    When  the  inquisition  is  thereupon  found,  that  may  indeed  be 
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XS»glBntk  travened  by  the  party;  and  according  to  Wray.C.  J^  he  most  be  snmoioBii 
"^^^  before  the  award  of  restitution.  The  disadyantage  under  which  he  will 
dispute  the  fiicts,  if  aheady  thrown  into  prison,  need  not  be  dwelt  upon; 
and  there  seems  no  stronger  reason  for  summoning  him  in  the  last  stage  to 
defend  his  property,  than  in  the  first,  when  he  may  be  deprived  of  bis  liberty 
and  fined.  This  objection,  however,  is  not  among  the  points  set  down  for 
aigument,  nor  one  of  those  on  which  the  judgment  of  Uie  Court  isioaodei 
The  precedents  and  authorities  were  supposed  to  sanction  the  present  coDTi^ 
lion,  but  they  are  very  scanty,  and  indeed  LayUnCt  case  may  almost  be  awl 
to  stand  alone.  That  was  a  conviction  by  the  Lord  Mayor  for  a  foreibk 
detainer  ader  a  forcible  entry  of  the  Fleet  Prison  :  by  that  conviction  lajftai 
was  fined  100/.,  and  imprisoned  quoueque.  One  objection  was,  that  it  did 
not  n^ative  three  years'  peaceable  possession;  but  this  was  held  unnecessur, 
because  that  is  matter  of  defence  given  by  a  proviso.  The  Court  also  sud, 
that  "  the  conviction  was  traversable,  because  the  party  is  to  be  imprisooedf 
but  this  is  no  authority  for  asserting  that  a  complaint  alone  is  suflicieDt  to 
warrant  a  conviction,  and  if  it  were,  it  would  only  prove  the  conviction  bid 
for  want  of  summoning  the  party  to  answer  such  complaint.  With  regard  to 
the  particular  point  raised  herein,  on  which  we  decided  Rex  v.  OakUfft  m. 
the  want  of  averring  that  the  defendant's  entry  was  either  forcible  or  ille^. 
no  judgment  was  given.  Sir  Jame*  Montague  took  exception  that  the  com- 
plaint was  of  a  forcible  entry  and  detainer ;  but  here  is  no  forcible  entry  at  all 
and  a  man's  house  is  his  castle,  which  it  is  lawful  for  him  to  defend  by  force. 
Cur.  adv.  vult.  Thus  far  the  report  Mr.  Dealtry  has  found  the  wanant 
for  LaytofCe  commitment  to  Newgate^  bearing  date  March  27,  1705.  The 
objection  we  are  now  considering  certainly  appears  upon  the  (ace  of  it,  aod 
must  have  been  overruled  by  the  great  authority  of  Holt^  if  this  Conrt 
ultimately  committed  Layton  by  virtue  of  it.  This  fact,  however,  is  Dot 
certain  nor  very  probable,  for  the  commitment  just  referred  to  is  undoabtedlj 
imperfect,  being  for  an  indefinite  period,  and  no  fine  being  imposed.  Butn 
have  been  furnished  from  the  same  quarter  with  a  second  commitment,  dated 
a  week  later,  and  executed  in  all  probability  when  the  defects  of  the  first 
yrere  discovered.  In  this  the  Lord  Mayor  says  he  has  fined  the  parties  100/. 
each,  but  the  ofiTence  of  which,  on  his  own  view,  he  convicts  them,  is  that  of 
riot  and  forcible  detainer.  This  is  manifestly  the  conviction  reported  br 
Salkeld  {d),  on  which  the  Court  took  time  to  consider.  But  the  rectmlsof 
this  court  further  shew  that  Layton  and  the  others  were  ordered  to  find  btH  ' 
to  answer  to  an  indictment  preferred  against  them  at  the  Old  Bailey  Sessioos  | 
on  the  18  Aprils  1705,  for  a  riot  and  assault  in  the  Fleet  It  does  not  appear  | 
that  they  found  bail ;  and  in  Eaeter  Term  of  the  same  year  they  were  coo- 
mitted  to  the  Marshal.  As  we  find  no  further  record  of  these  proceedings, 
they  probably  were  not  pressed  to  a  legal  decisbn ;  and  it  remains  at  least 
doubtful  whether  the  imprisonment  was  upon  a  sunmiary  conviction,  or  h 
want  of  bail.  Layton  had  been  Warden  of  the  Fleet,  and  forfeited  the  oiSce 
in  1699,  by  a  judgment  which  was  afiirmed  in  Parliament  in  1704.  He  had  tiw 
office  again  granted  to  him  in  January,  1707.  Taken  altc^ether.  these  cii^ 
cumstances  wear  the  appearance  of  a  compromise.  In  Rex  v.  Elicell  (W.  * 
conviction  very  like  the  present  was  brougj^t  before  the  Court,  and  quashed' 

id)  I  Salk.  85S.  (*)  8  Ld.  Raym.  1514. 
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The  objection  was,  that  imprisonment  was  awarded  till  fine  paid,  and  that  no  KSt^s  Btnek. 
fine  was  set  The  form  of  that  conviction  is  copied  into  Burnet  JuMee,  from  the 
third  volume  of  Lord  Raymond^  and  was  contrasted  by  my  brother  Paiieson, 
in  Rex  v.  Oakley^  with  that  which  was  there  held  bad  on  another  ground. 
It  was  thence  inferred  that  he  approved  of  the  form  in  Rex  v.  Elwell,  in 
evoy  other  particular;  but  surely  no  mode  of  arguing  can  be  less  just.  One 
fatal  objection  is  sufficient  in  each  of  these  cases ;  and  in  deciding  Rex  v. 
£lweil,  it  was  not  necessary  to  enter  into  that  now  before  us.  The  fact 
iippears  to  be,  that  summary  convictions  on  these  Statutes  were  at  all  times 
of  rare  occurrence,  and  that  parties  were  in  the  habit  of  proceeding  to  obtain 
restitution  by  the  safer  course  of  indictment.  But  far  greater  precision 
vas  required  in  the  form  of  this  indictment  than  is  found  in  this  summary 
conviction.  See  FitzmllianCe  case  (/),  and  many  other  cases  collected  in 
Vin,  Abr.  Ut.  •'  Forcible  Entrf  {g\  and  in  1  Hawk:*  Pi,  Cr,  p.  496.  Upott 
the  whole,  we  think  the  conviction,  for  these  reasons,  must  be  quashed;  and 
it  follows  that  the  inquisition  founded  upon  it  must  be  so  also. 

Conviction  and  mquisition  quashed. 
(/)  Oro.  Elix.  915,  and  Cro.  Jac  19.  (ff)  IS  Via.  Abr.  879,  &c. 

How  t\  Kennett  and  Gough. 

A  SSUMPSIT  for  use  and  occupation,  and  upon  an  account  stated.    At  i.  Um  and  oe- 
the  trial  before  Lord  Denman,  C.  J.,  at  the  Hants  Summer  Assizes,  in  ^^  mal^T 
1834,  it  appeared  that  in  1831  George  Hawkins  took  the  premises,  consisting  tained  \>y  the 
of  a  shop  and  land,  from  Mideummer,  at  a  yearly  rent,  payable  quarterly,  traancy  from 
On  the  12th  of  December^  1832,  Hawkins,  a(\er  executing  an  indenture  of  y^F  ^  y^^ 
assignment  of  all  his  estate  and  eflects  to  the  defendants,  as  trustees  for  the  tfatteet  under 
benefit  of  his  creditors,  quitted  the  premises,    leaving  there  his  wife  and  »de«dof  a»- 
lamily.    The  wife  kept  .the  shop  open  until  the  22d  of  December,  accounting  the  benefit  of 
to  the  defendants  for  the  business.    On  that  day  the  defendant,  Kennett,  sent  J^^^cu'JkuSS" 
his  shopman  to  conduct  the  business.    He  remained  until  the  29th  of  Decern*  by  them  for  the 
ber,  when  the  shop  was  closed;  and  on  the  12th  and  13th  o{ February,  1833,  TOeuigof^the*~ 
the  remainder  of  the  goods  were  sold  by  auction  on  the  premises,  by  the  "•o>vcni*»  pro- 
direction  of  the  defendants.    On  the  19th  of  ilfarcA,  the  defendant,  Kenneti^  tbeviieveec- 
wrote  the  following  letter  to  the  plaintiff:—"  Sir,  1  beg  to  say  I  am  prepared  JJI*^^^?^^*** 
to  settle  the  half  year's  rent  for  Hawkins'' s  house,  which  the  trustees  consider      2.  The  quet- 
themselves  accountable  for.     Please  to  say  if  I  shall  wait  on  you  this  mom-  ?^  J!?*' r^fu 
ing,  or  if  you  wish  to  go  into  the  house  before  I  deliver  you  the  keys."     The  tmeteet  shew 
plaintiff  answered  this^  on  the  same  day,  as  follows :—"  Sir,  To  your  informa-  ^j^^Jenwfe 
tion,  this  instant  to  hand,  I  hasten  to  reply.    I  am  quite  ready  to  receive  the  which  wae 
?ent,  but  with  the  keys  I  can  have  nothing  to  do  till  Midsummer,  1834."    On  SSTkiSJ^u  » 
the  same  day  the  plaintiff  also  sent  another  note.     "  Mr.  Kennett — In  con-  ^ueetionforthe 
nexion  with  my  answer  to  your  note  of  this  morning,  I  beg  leave  to  inform  ^°3;'xi ;,  ^^ 
you  that  if  the  trustees  see  fit  any  time  Hwizt  this  and  Saturday,  to  offer  an  mitdlrection, 
acceptable  proposal,  I  may  thereby  be  induced  to  relieve  them  very  con-  toeubmrtthe' 
siderably  with  respect  to  the  tenancy,  with  which  they  have  burdened  them-  5J^*"P°"  '", 
selveii.    Awaiting  the  acceptance  or  rejection  of  this  liberal  offer — I  am,  Ac"  jury  to  say 

whether  the 
act!  of  the  trustees  amounted  to  a  contract  to  become  tenants  of  the  premises,  that  is,  whether 
they  meant  to  become  tenants,  or  if  not,  whether  they  so  acted  as  that  the  lessor  was  induced 
to  beliere  and  did  beliere  that  they  meant  to  become  his  tenants. 
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On  the  23d  of  March,  1833,  the  defendant,  Ketmett,  wrote  to  the  pbintil^ 
**  Sir,  Not  having  an  opportunity  of  consulting  my  partner  trustee  od  the 
subject  of  replying  to  your  proposition,  I  take  upon  myself  to  offer  you,  fat 
the  trustees,  half  a  year's  rent  without  prejudice,  in  lieu  of  holding  poBsesan 
such  a  time  as  they  may  be  liable."  On  the  S5th  of  March  the  defeiduta 
paid  a  half  year's  rent,  and  tendered  the  keys.  On  the  29th  of  /mtury, 
1834,  the  defendants  were  served  with  a  notice  by  the  solidtor  of  the  plaio- 
tiff,  to  do  repairs,  being  therein  styled  ''  the  t€^nants  of  the  premises.*'  The 
action  was  brought  to  recover  one  quarter's  rent,  due  the  25th  of  Mmk, 
1834 ;  and  the  case  was  left  to  the  jury  to  say  whether  the  acts  of  tbe  de- 
fendants amounted  to  a  contract  by  them  to  become  tenants  of  the  premises; 
that  is,  whether  the  defendants  meant  to  become  tenants,  or  if  not,  whether 
they  so  acted  as  that  the  plaintiff  was  induced  to  believe,  and  did  beliere, 
that  they  meant  to  become  his  tenants.  The  jury  found  a  verdict  for  the 
defendants,  and  a  rule  was  obtained  by  Coleridg^^  Serjt,  fw  a  new  trial,  oo 
the  ground  of  misdirection. 

Barttow  now  shewed  cause. — There  was  no  misdirectk)n.  It  was  a  ques- 
tion of  fact  for  the  jury,  and  was  lefl  to  them.  There  was  no  actual  occupation. 
The  plaintiff  relied  on  equivocal  acts  to  raise  a  new  contract  of  tenancy  with 
the  trustees  in  substitution  of  Hawkint,  That  it  was  necessary  iKir  him  to 
do,  because  Hawkins,  the  original  tenant,  had  no  term  which  could  be 
assigned.  The  facts  relied  on  must  be  the  taking  possession  of  the  goods, 
and  the  sale  over  the  counter :  but  the  letter  of  the  19th  of  March,  before 
quarter  day,  excludes  all  notion  of  the  trustees  becoming  teoanta.  Id  all 
cases  like  this  the  question  always  is,  whether  there  has  been  an  aoceptanoe 
of  the  interest  or  not ! — [Liitledale,  J.-— A  tenancy  from  year  to  year  is,  in 
law,  a  term.] — ^If  that  be  so,  it  is  always  a  question  for  the  jury,  whether  the 
assignees  have  accepted  it  or  not. — [Paiieton,  J. — ^Is  there  any  case  which 
shews  that  trustees  of  an  insolvent  have  an  electicm  like  the  trustees  of  a 
bankrupt  ?] — Carter  v.  Wame  (a)  is  in  point.  It  was  there  held  that  trusteei 
have  a  reasonable  time  to  ascertain  whether  property  held  under  a  lease 
to  the  debtor  can  be  made  available  for  the  benefit  of  the  creditors  or  not 
The  interest  here  was  ^burdensome^  and  would  not  pass  under  the  genenl 
words  of  the  deed  of  assignment,  without  some  act  of  acceptance  bj  the 
trustees.  The  question  was,  whether  the  plaintiff  was  induced  to  believe, 
and  did  believe,  that  the  defendants  intended  to  enter  into  a  contract  to  be- 
come tenants  to  the  plaintiff?  That  question,  with  all  the  circumstances  out 
of  which  it  arose,  was  submitted  to  the  jury:  they  have  found  for  the  de- 
fendants, and  that  judgment  ought  not  to  be  disturbed. 

/.  Manning,  in  support  of  the  rule. — ^The  supposed  anak)gy  between  the 
case  of  trustees  of  an  insolvent's  estate  and  that  of  assignees  of  a  bankrupt, 
does  not  exist.  The  power  of  election  is  expressly  given  to  thektterby 
Statute ;  the  former  take  their  estate  by  common  law,  and  have  in  them  abso- 
lutely the  whole  interest  of  the  assignee,  unless  there  is  a  disclaimer.  Here, 
so  far  from  there  being  anything  like  a  disclaimer,  there  were  numenms  acts,  oo 
the  part  of  the  defendants,  of  acquiescence,  in  some  respects,  in  the  teintf  ^ 

{d)  4  Car.  &  Payne.  191 ;  S.  C.  Mood.  &  Malk.  479. 
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fbe  deed.  Those  acts  of  aequiescenee  operate^  theKfore,  as  an  acceptance  Ma^t  BakA. 
of  the  whole,  including  the  interest  in  these  premises,  as  there  can  be  no 
such  thing  as  a  partial  disclaimer,  either  of  a  portion  of  the  term  in  respect  of 
duration,  Oi'  of  a  portion  of  the  property.->-[Pa^/MOfi,  J. — If  a  tenant  from 
year  to  year  were,  by  deed,  to  assign  his  tenancy  to  A.  B.,  could  A.  B,  be 
sued  in  assumpsit  for  use  and  occupation  before  any  act  done  X]—\i  is  appro* 
hended  that  he  might,  because  he  would  be  the  assignee  in  law  until  some 
act  of  disclaimer. 

LiTTLBDALB,  J. — ^I  think  that  this  rule  must  be  discharged.  I  entirely 
agree  with  Mr.  Manning,  that  when  premises  are  assigned,  the  assignee  may 
be  charged,  unless  he  disclaims  the  interest.  But  this  is  a  case  of  use  and 
occupation.  The  case  of  NaUh  v.  Tailoek  (b),  shews  that  in  the  case  of 
bankruptcy,  the  assignees  of  a  tenant  from  year  to  year  are  not  liable  in  use 
and  occupation,  without  an  actual  occupation.  If  it  is  sought  to  charge  them 
with  one,  the  declaration  must  be  framed  specially.  It  is  true  that  if  an 
actual  occupation  be  once  begun  the  liability  may  continue,  although  the 
parties  may  cease  to  occupy.  Now,  in  the  present  case;,  I  admit  that  the 
premises  were  assigned  to  the  defendants,  but  unless  they  took  possession, 
this  action  of  use  and  occupation  cannot  be  maintained  against  them,  whatever 
might  be  the  case  if  they  had  been  sued  in  debt  on  the  assignment  Here 
the  question  was,  whether  the  defendants  did  or  did  not  occupy  the  premises 
ds  tenants,  or  with  the  intention  of  becoming  such  ?  That  was  altogether 
a  question  for  the  jury  upon  the  facts,  and  upon  that  they  have  found ;  with 
ihat  finding  I  find  no  fault  The  yerdict,  therefore,  ought  not  to  be  dis* 
turbed. 

Pattbson,  J. — ^I  am  of  the  same  opinion.  It  is  not  necessary  to  say 
whether  there  ought  not  to  be  a  disclaimer  after  an  assignment,  in  order  to 
get  rid  of  the  liability.  Nor  is  it  necessary  to  give  any  opinion  whether  the 
ruling  of  Lord  Tenterden  in  Carter  v.  fVame  was  right.  I  must  confess, 
however,  that  it  is  new  to  me  that  trustees  of  an  insolvent  debtor  have  an 
election  to  repudiate  property  which  is  assigned  to  them.  As  I  view  the 
present  case,  the  ground  of  my  decision  is,  that  this  is  an  action  for  use  and 
occupation ;  and  that  it  is  clear  that  such  a  description  of  action  is  not  main- 
tainable, unless  there  has  been  an  actual  occupation.*  With  respect  to  what 
has  (alien  from  my  brother  Liitledale,  as  to  an  action  of  debt  on  the  assign- 
ment being  maintainable ;  perhaps  it  may  be  so :  but  this,  however,  is  an 
action  of  assumpsit  for  use  and  occupation.  The  question  whether  there  has 
been  any  occupation  is  entirely  a  question  for  the  jury :  they  have  found  that 
the  defendants  did  not  occupy ;  and  it  seems  to  me  that  they  have  done 
rightly.  The  conduct  of  the  defendants  appears  to  be  more  like  a  going  on 
the  premises  for  the  purpose  of  selling  the  goods,  than  with  any  purpose  of 
assuming  to  themselves  the  tenancy.  That,  however,  was  a  question  for  the 
jury,  and  for  them  only.  As  to  the  point,  whether  the  question  was  properly 
left  to  the  jury,  I  cannot  see  that  there  was  any  misdirection  whatever.  It 
was  left  to  the  jury  to  say  whether  there  was  a  contract  by  the  defendants 
to  become  tenants  of  the  premises ;  and  whether  they  had  so  acted  as  to  in- 
duce the  plaintiff  to  believe  that  they  mtended  to  become  his  tenants,  and 

(6)  8H.  Black.bl9, 
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upon  which  the  plaintiff  acted  by  accepting  them  as  sitch.  Thatmi  the 
right  question  to  put  to  the  jury.  If  they  had  found  that  an  actual  posset- 
sion  had  been  taken,  the  defendants  would  have  been  liable,  indepeodeotly 
KtMNKtT.  ^f  ^Y^^  assignment.  If  once  an  occupation  had  begun,  by  the  defendants 
actually  taking  possession  as  tenants,  they  could  not  afterwards  have  repu- 
diated the  tenancy.  The  case  of  Nation  v.  Tozer  (c)  bears  out  my  view  of 
the  case.  In  that  case,  two  executors — ^who  cleariy  had  the  legal  estate— 
were  held  not  to  be  liable  for  use  and  occupation,  without  proof  of  an  actual 
occupation  by  both.  Upon  the  whole,  I  am  of  opinion  that  there  was  do 
misdirection ;  and  that  the  jury  were  warranted  in  coming  to  the  condosioo 
which  they  did. 

Williams,  J.— I  am  of  the  same  opinion.  Neither  of  the  parties  ever 
contemplated  a  continuation  of  the  tenancy :  and  the  question  is,  whether  the 
defendants  are  liable  in  the  particular  action  for  use  and  occupation.  How- 
ever they  might  be  liable  in  another  form  of  actkm,  this  action  is  dearly  »>i 
maintainable  without  proof  of  an  actual  occupation :  whether  or  not  that  vas 
the  case  was  a  question  for  the  jury ;  and  the  matter  was  submitted  to  them 
in  as  favourable  a  manner  for  the  plaintiff  as  could  be. 

Lord  Dbnman,  C.  J.*^The  defendants  did  nothing  whatever  to  shew  that 
they  ever  intended  to  become  tenants  of  the  premises.  All  that  they  did 
was  referrable  to  the  purpose  of  selling  the  goods  of  the  insolvent  It  is  troe 
that  they  paid  the  rent  up  to  Lady^day ;  but  that  was  no  evidence  of  a 
liability  for  one  year  more.  There  was  nothing  like  use  and  occupatioo: 
nor  did  the  defendants  in  any  way  act  with  respect  to  the  property,  so  as  to 
make  it  of  less  yalue  to  the  plaintiff. 

Rule  discharged, 
(c)  1  Crom.,  Meet.,  &  Rot.  172. 

DoBELL  V.  Hutchinson  and  Holdsworth, 

1.  Uponastle  SPECIAL  assumpsit.     The  declaration  was  framed  to  recover  back  the 

land  by*iucf '**  deposit  and  auction-duty,  and  damages  accruing  from  the  non-completioo 

tion,  the  of  a  contract  of  sale  by  auction.    It  stated  that  the  defendants  caused  certain 

I^contrJcfCn  premises  to  be  put  up  to  sale  by  auction,  "  stated  and  represented  by  them 

*^?  ^*J^  ®f  }^^  to  consist  of  a  valuable  leasehold  public-house,  or  small  tavern,  known  as  the 

cu^anoNale'  Aberdeen  Arme,  eligibly  situated  in  New  Church-paeeage,  Sirand,  for  a 

tabed  the"  ^'^"™»  ®^  which  twenty-three  years  were  unexpired  at  Lady-day  then  last 

ditiont;  but  past,  at  the  low  rent  of  55/.  per  annum^  and  subject  to  such  covenants, 

■ignamre  by  ^  would  be  produced  at  the  time  of  sale,  and  comprirting,  on  the  groiuid- 

the  Tendors  or  by  any  one  authorized  by  them : — Hdd^  that  a  subsequent  letter,  written  by 
one  of  the  vendors,  in  which  he  spoke  of  the  sale  as  **  our  sale  to  the  Tendee,"  and  referred  to 
the  conditions,  was,  coupled  witn  the  contract,  sufficient  to  satisfy  the  Statute  of  Frauds. 

2.  Particulars  of  the  sale  by  auction  of  a  public-house,  descnbed  the  premises  as  being 
held  for  an  unexpired  term  of  years  at  a  rent  of  bSl.  \  and  as  comprising,  amongst  other 
things,  a  yard.  Hy  the  conditions  the  contract  was  to  be  completed  on  the  25th  June^  and  any 
error  or  mistake  in  the  description  of  the  property  was  to  be  matter  of  compensation,  to  be 
fixed  by  arbitration.  In  fact  tne  yard  was  not  neld  under  the  lease,  but  under  a  tenancy  trom 
year  to  year,  at  a  farther  rent  of  101. ;  the  vendors  however  procured  a  lease  for  the  same  term 
of  the  yard  at  an  additional  rent  of  82.,  dated  on  23  Jwne,  but  not,  in  fact,  executed  until  long 
after  the  25th  Jvme,  The  yard  was  essential  to  the  enjoyment  of  the  premises: — Hdd^  that 
this  defect  was  not  matter  of  compensation  under  the  terms  of  the  condition;  but  such  a  defect 
in  title  as  justified  the  vendee  in  vacating  the  contract. 
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floor,  a  commodious  bar,  and  bar  parlour,  a  large  parlour,  a  tap-room,  and 
a  water-closet,  a  small  yard  and  wash-house;''  that  the  plaintiff  became 
the  purchaser ;  and  alleged,  as  a  breach,  the  non-fulfilment  of  the  contract 
There  were  several  'special  counts,  and  the  usual  money  counts.  Plea,  Nan 
asttifnpfit.  At  the  trial  before  Patieton,  J.,  at  the  Sittings  in  Middletex^ 
in  Trinity  Term,  1834,  it  appeared  that  the  sale  took  place  on  the  1 1th  June, 
1 832 ;  and  that  the  premises  were  described  in  the  particulars  of  sale  accord- 
ing to  the  representation  alleged  in  the  declaration.  To  prove  the  contract 
of  sale,  a  memorandum  of  agreement  indorsed  on  the  printed  particulars  of 
the  sale,  having  the  conditbns  thereon,  and  signed  by  the  plaintifl^  was  put 
in.  It  stated  that  the  plaintiff  had  become  the  purchaser,  at  94/.  lOi.  on  the 
terms  of  the  conditions ;  but  it  was  not  signed  either  by  the  vendors,  or  by  the 
auctioneer  on  their  behalf;  nor  was  there  any  thing  but  the  letters  hereafter 
set  out  which  was  signed  on  behalf  of  the  vendors.  The  plaintiff  paid 
18/.  \Se.  for  deposit,  and  2/.  le.  Zd.  for  a  moiety  of  the  auction  duty. 
It  also  appeared  in  evidence  that  the  yard  was  not  held  with  the  rest  of 
the  premises  under  the  lease,  of  which  twenty-three  years  were  unexpired,  as 
alleged,  but  under  a  separate  demise  from  year  to  year  only,  at  a  rent  of  10/. ; 
and  that  it  was  essential  to  the  enjoyment  of  the  premises.  By  the  9th  condition 
of  sale  it  was  provided,  that  in  case  of  any  error  or  mistake  in  the  description 
of  the  premises,  in  the  particulars,  the  same  should  not  vacate  the  sale,  but 
the  matter  should  be  referred  to  arbitrators,  who  should  determine  what  sum 
should  be  abated  out  of  the  purchase-money.  By  the  terms  of  the  contract 
the  purchase  was  to  be  completed  on  the  25th  June,  The  defendants  put  in 
a  lease  of  the  yard  and  wash-house,  obtained  from  the  original  lessor,  at  a 
rent  of  8/.,  and  dated  on  the  23d  June ;  but  which  was  not,  in  fact,  executed 
until  long  after  the  25th  June.  On  the  20th  June  the  plaintiff's  attorneys 
wrote  to  the  auctioneer,  requiring  a  return  of  the  deposit  and  duty,  on  the 
ground  that  the  vendors  were  not  able  to  make  out  a  title ;  and  to  the  de- 
fendants to  the  same  effect.  On  the  2d  Juitf  the  plaintiff's  attorney  received 
from  the  defendant,  Huiehineon,  a  letter,  in  which  he  spoke  of  the  sale  as 
"  our  sale  to  Mr.  Dobeii,^^  and  offered  to  procure  a  lease  of  the  yard,  and  to 
abate  one-eighth  of  the  purchase-muney  on  that  account,  according  to  the  9th 
condition.  Between  that  day  and  13th  October  several  letters  were  received 
from  the  defendant,  Hutchinson,  upon  the  subject  of  the  sale,  particularly 
with  reference  to  the  proposition  for  an  abatement  on  account  of  the  yard. 
It  was  objected  by  the  defendants,  at  the  trial,  that  there  was  no  sufficient 
note  or  memorandum  of  the  contract  of  sale  signed  by  or  on  behalf  of  the 
defendants,  to  satisfy  the  Statute  of  Frauds  :  and  that  even  if  there  was,  the 
action  was  not  maintainable,  because  the  misdescription  respecting  the  yard 
was  matter  of  compensation  under  the  9th  condition,  and  no  ground  for 
vacating  the  contract  The  learned  judge  was  of  opinion  with  the  plaintiff) 
on  both  questions,  but  reserved  the  points.  A  verdict  was  found  for  the 
plaintiff,  with  liberty  for  the  defendants  to  move  to  set  aside  the  verdict  and 
enter  a  nonsuit.  The  damages  were  the  sum  of  52/.  5».  lid,,  consisting  of 
18/.  18«.  deposit,  2/.  7».  Zd,  moiety  of  duty,  8/.  Se,  the  amount  paid  for  ap* 
praisement,  and  22/.  18#.  Sd,  for  costs  of  investigating  the  title.  A  rule 
to  shew  cause  for  a  nonsuit  having  been  obtained  by  Kelly  (a), 

(a)  The  rale  waa  also  to  shew  came      dedocdng  18t  1S#.,  and  the  Tedacdoo  of 
why  the  damaget  should  not  be  rednced  by      the  Master  upon  taiing  the^  bill  of  costs  | 
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JSi^f  BtmK        R-  V'  Richards  shewed  cause. — On  the  first  point  there  is  asignatnrebr 

^^1^       the  vendee,  and  the  subsequent  letters  of  the  vendors,  partknilaiiy  that  of 

9.  the  2d  of  July,  which  speaks  of  the  sale  as  "  our  sale,^  deariy  recognue  the 

HuTCHimoM.  contract  of  sale.  That  is  sufficient  to  satisfy  the  Statute,  Jadum  v.  low 
(b),  Saunderion  v.  Jaekion  (c),  Alien  v.  BenneU  (d).  No  one  of  these 
cases  is  as  strong  in  its  circumstances  as  this.  As  to  the  sec6nd  poiot,the 
statement  as  to  the  interest  m  the  yard  was  not  a  mere  error  or  mistake  is 
the  description  so  as  to  come  within  the  terms  of  the  9th  condition.  The 
yard  was  admitted  to  be  essential  to  the  enjoyment  of  the  premises :  withoat 
it  they  would  have  been  useless.  If  then,  it  was  essential,  the  fact  that  the 
vendors  could  not,  at  the  time  at  which  the  contract  was  to  be  completed, 
make  out  the  title  which  they  professed  to  have  in  such  essential  part,  dearly 
entitled  («)  the  plaintiff  to  vacate  the  contract  Sherwood  v.  Robitu  is  ia 
point  (/). 

Kelfy  and  Cooper  in  support  of  the  rule.— There  is  nothing  in  the  subse- 
quent letters  of  the  defendants  to  satisfy  the  Statute  of  Frauds;  and  without 
them  it  is  quite  clear  there  is  no  sufficient  note  or  memorandum.  It  is  not 
sufficient  that  a  mere  admission  that  there  is  a  contract  has  been  made  subse- 
quently. The  utmost  effect  of  the  letters  is,  that  they  speak  of  a  cootrad, 
which  may  be  void.  No  case  has  gone  the  length  of  saying  that  a  subsequeot 
letter  is  sufficient,  unless  it  incorporates  all  the  terms  of  the  cootnci. 
Richards  v.  Porter  (g)  illustrates  this  view.  None  of  the  letters  can  be  con- 
nected with  the  conditions  except  by  the  parol  testimony  of  the  auctioDeer; 
and  Goss  v.  Lord  Nugent  (h)  shews  that  the  leaning  of  the  Ck>urts  has  been 
to  exclude  parol  evidence  altogether.  In  the  contract  the  name  of  the  Tendon 
is  not  mentioned.  Champion  v.  JPiummer  (t)  shews  that  a  signature  by  the 
seller  alone  is  not  sufficient ;  so  Wheeler  v.  CtiUer  (j). — IPaiteson,  J.— That 
was  a  case  where  the  contract  was  signed  by  one  party  only.  There  haT« 
been  several  cases  which  have  decided  that  an  action  may  be  maintained 
against  the  party  who  signed,  although  the  other  party  had  not  signed.]-4t 
is  clear  that  there  was  no  contract  before  the  lett^^  were  written.  As  to  the 
question  respecting  the  yard,  although  it  cannot  now  be  contended  that  the 
yard  Was  not  essential,  still  the  question  may  be  the  subject  matter  of  cod- 
pensation,  because  the  defendants  had  some  interest  in  the  yard,  though  not 
to  the  extent  which  they  professed  to  have  by  the  particular. 

Cur.  ad».  tuH 

Lord  Dbnman,  C.  J.,  in  this  term  (27th  May),  delivered  judgment— This 
was  a  special  action  of  assumpsit,  brought  by  the  vendee  against  the  Teodors. 
upon  the  sale  of  the  interest  in  a  public-house,  to  recover  the  deposit  ana 
damages  sustained  by  the  non-performance  of  the  contract  There  wefe  three 
questions,  1st,  whether  there  was  any  contract  within  the  Statute  of  Fraodsi 

bat  that  part  becomet  immateria],  as  the  (/)  S  Car.  ft  Payne,  339. 

iadtrment  was  given  on  the  other  point  (g)  6  Bam.  &  Cret.  487. 

{b)  1  Bing.  9.  (A)  5  Bam.  &  Add.  58. 

(c)  3  Boa.  &  Pull.  SS8.  (t)  1  New  Rep.  85S. 

(<0  8  Taunt.  169.  (»  Moad«  A  Malk.  18S. 

(«)  The  argament  on  another  point,  vit. 
whether  aiBampsit  for  money  had  and  re- 
ceived was  maintainabte,  ia  omitted. 
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2dly,  whether  a  defect  in  the  title  was  a  subject  matter  of  compensation 
within  the  terms  of  one  of  the  conditions  of  sale;  and  3dly,  whether  in  case 
the  special  contract  was  not  proved,  an  action  for  money  had  and  received     .      "vT 
was  maintainable.    On  the  first  question,  it  appeared  that  the  vendee  signed   ^^^^^^*» 
k  contract  on  the  back  of  the  conditions  of  sale;  but  nothing  was  signed  by 
the  vendors  or  by  the  auctioneer.    Abstracts  were  sent ;  and  on  the  face  of 
them  it  was  shewn  that  the  yard,  which  was  essential  to  the  enjoyment  of 
the  premises,  was  held  only  on  a  yearly  tenancy,  at  a  separate  rent,  in  addi- 
tion to  the  rent  at  which  the  whole  premises  were  stated  to  be  held  in  the 
particulars  oC  s^le.    The  vendee's  solicitor,  by  letter,  objected  to  the  title  on 
this  ground,  and  demanded  a  retiuD  of  the  deposit    Several  letters  passed 
between  the  parties.    The  vendors  insisting  that  the  error  was  mere  matter 
of  compensation.    Iq  these  letters  the  vendors  called  upon  the  vendee  to 
complete  bis  purchase;  and  spoke  of  the  sale  as  "  our  sale  to  Mr.  Dohell^ 
mentioning  the  premises  and  price.     It  is  now  contended  that  those  letters, 
although  signed  by  one  of  the  vendors,  do  not  constitute  a  note  of  the 
contract  sufficient  to  satisfy  the  Statute  of  Frauds.     The  cases  on  the 
subject  are  not,  at  first  sight,  uniform.     The  principle  however  seems  to  bei 
that  where  there  is  a  contract  in  writing,  which  is  binding  on  one  party,  any 
note  in  writing  which  is  subsequently  signed  by  the  other  party,  is  sufficient 
to  satisfy  the  Statute,  if  it  either  in  itself,  or  by  reference  to  other  documents, 
contains  the  terms  of  the  contract    Here  the  letters  of  the  vendors  ex- 
pressly refer  to  the  conditions  of  sale,  signed  by  the  vendee;  so  that  no 
parol  evidence,  beyond  mere  proof  of  handwriting,  was  necessary  to  shew 
the  terms  of  the  contract.  In  Boydell  v.  Drummond  (A),  the  book  which  was 
signed  by  the  defendant  did  not  refer  to  the  contract.     In  Richardi  v. 
Porter^  the  written  document  signed  by  the  buyer,  although  it  referred  to  an 
invoice  signed  by  the  seller,  directly  repudiated  the  contract    In  Champion 
V.  Piummw,  a  memorandum,  signed  by  the  seller  only,  was  considered 
insufficient,  because  the  buyer  had  not  signed  it,  or  any  contract  to  which  it 
referred.  In  WkeeUr  v.  Coliier,  the  same  circumstances  occurred,  namely,  that 
the  seller's  name  did  not  appear  in  the  conditions  of  sale  signed  by  the  buyer ; 
and  Lord  Ttni€rden  thought  that  the  seller  could  maintain  no  action ;  but  the 
case  was,  however,  decided  on  another  ground.    The  cases  of  Saunderson  v. 
Jaekion^  Ailen  v.  Bmmetiy  and  Jackson  v.  Lowe,  shew  that  the  signature  of 
a  subsequent  letter  may  become  a  sufficient  signature  of  a  note  or  memo- 
randum, if  the  letter  contain  within  itself  the  terms  of  the  contract,  or  refer 
to  any  document  signed  by  the  other  party  which  does ;  even  though  the 
letter  be  written  after  disputes  have  arisen.    For  these  reasons  we  are  of 
opinion  that  there  was  a  sufficient  contract  in  this  case  to  satisfy  the  Statute. 
As  to  the  second  question,  we  think  that  the  defect  in  the  description  of  the 
premisea  was  not  matter  of  compensation.     The  third  question  does  not 
arise,  as  we  are  of  opinion  with  the  plaintiff  on  the  other  two;  the  rule  must 
therefore  be  discharged. 

Rule  discharged 

(A)  11  East.  US. 
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£^V^r&Mlk.  HODSON  V.    MeB. 

1.  A  deTnidaot  HPHE  defendant  was  arrested  on  5th  Januar^y  by  Thtae  of  a  eafin,vk 
^mtedonJ'  gave  a  bail-bond  on   10th  January.     He  surrendered  himseirinlo  tk 

rap/M  sipc«  th«  custody  of  the  sheriff  on  14th  January,    An  assignment  of  the  bail-boDd  vu 

Proce^Act?  taken;  and  an  action  was  oommenced  thereon  on  the  16th  January,  A  dedt- 

wfl-^ml*  ration  de  bene  eeee  was  delivered  in  the  action ;  and  on  21st  January  speeal 

not  ditcbmi^  bail  was  put  m  and  justified.     An  order  was  made  by  PatUum,  i^  fiv 

byTjUSli^^OT  ^^y^i^iT  proceedings  on  the  bail-bond  on  payment  of  costs,  the  bul-bood 

hito  Mtual  standing  as  a  security.    A  rule  was  obtained  to  shew  cause  why  the  litter 

•igbt  Jmyu   ^°  part  of  the  order  should  not  be  set  aside :  a  rule  nisi  was  also  obtained  fat 

a&rtbe  wrett  getting  aside  the  proceedings  on  the  bail-bond  for  irregularity. 

may  declare  d« 

*««  ««*^jn  /.  Jervii  shewed  cause.^If  the  plaintiff  was  entitled  to  declare  dt  hm 
been  taken,  ^9*^,  he  would  not  have  lost  a  trial ;  and  therefore  there  would  have  been  00 
S^nSTbli^^  reason  for  the  bail-bond  standing  as  a  security.— [PoftefOM,  J.— On  that  jwnl 
put  in  within  we  have  communicated  with  the  Judges  of  the  other  Courts,  and  have  mucb 
ul^irac*^^  considered  it,  and  we  think  that  the  plaintiff  might  have  declared  dt  hm 
e$8e,  so  that  the  bail-bond  will  not  stand  as  a  security.  The  role  ftr 
setting  aside  that  part  of  my  order  must  therefore  be  made  absolute.]— Co  tk 
other  rule,  the  proceedings  on  the  bail-bond  were  perfectly  regular.  T» 
question  is,  whether  the  render  of  the  principal  after  bail  to  the  sheriff  on 
exonerate  the  bail.  It  is  quite  clear  that  it  cannot  Afler  the  arrest  and  tiie 
execution  of  the  bail-bond,  the  party  arrested  cannot  return  to  the  custody 
of  the  sheriff  before  the  time  of  the  return  of  the  writ  The  condition  of  tlie 
bond  is  that  the  defendant  do  cause  special  bail  to  be  put  in.  No  other  art 
than  that  of  putting  in  special  bail  can  satisfy  the  condition.  The  lang:uige 
of  the  2  Wm,  4,  c.  39,  justifies  this  construction.  The  sheriff  may  be  rviai 
immediately  upon  the  arrest  to  return  the  writ ;  and  if  he  may,  the  partr 
arrested,  after  being  once  bailed,  cannot  again  render  himself  to  the  sherif 'i 
custody.  The  words  of  the  writ,  as  given  in  the  Statute,  ju8ti6es  this  «r?n* 
ment  They  are  "  And  we  command  you  that  immediately  after  the  execu- 
tion hereof,  you  do  return  this  writ"  The  plaintiff  has  a  right  to  take  the 
assignment  of  the  bail-bond,  and  put  the  bond  in  suit  immediately  aftervar^ 
The  proceeding  against  the  sheriff  is  a  collateral  proceeding,  not  a  proceeding 
in  the  cause.  The  case  of  Turner  v.  Broum  (a)  is  not  warranted  bjtte 
authorities. — [Paiteeon. — ^I  do  not  consider  that  case  as  authority.]— The« 
is  now  a  condition  in  the  bond  different  from  what  it  was  formerly.  The  bood 
now  requires  the  party  to  put  in  bail ;  it  does  not  bind  him  to  q)pear;  an 
putting  in  bail  will  alone  satisfy  the  condition  of  the  bond.  The  retun 
day  is  now  calculated  from  the  delivery  of  the  writ 

Butt,  in  support  of  the  rule.— The  question  is,  whether  the  oonditioD  of  tls 
bail-bond  has  not  been  performed.  If  it  has,  the  party  is  vrrong  in  his  ^ 
ceeding.  It  is  clear  that  the  surrender  of  the  person  is  equivalent  to  puttinp 
in  bail,  Jonee  v.  Lander  (b).    That  may  be  done  at  any  day  before  the  retora 

(a)  2  DowL  Vnc.  Cas.  547.  (6)  6  Term  Rep.  758. 
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of  the  writ    The  going  back  to  custody  within  the  eight  days  was  a  aatis-    Xh^Bendu 

faction  of  the  condition  of  the  bond  (c).     The  party  may  now  do  within  the 

eight  days,  whatever  he  might  formerly  have  done  before  the  return  of  the 

ivrit     Turner  v.  Brown  decided  that  at  any  time  within  the  eight  days  from 

the  time  of  the  arrest  the  render  may  be  accepted.   In  Plimpton  v.  Howell  {d), 

the  surrender  of  the  principal  on  the  first  day  of  term,  the  return  day  of 

the  writy  was  held  sufficient  to  discharge  the  l^il-bond,  of  which  the  plaintiff 

had  afterwards  taken  an  assignment  with  notice.     In  Lewis  v.  Davies  (e), 

the  Court  allowed  the  surrender  of  a  defendant  before  the  return  of  the  writ 

to  discharge  his  bail,  though  the  sheriff  had  in  the  first  instance  refused  to 

accept  that  surrender.     Till  the  return  of  the  writ  the  sheriff  cannot  be  in 

default,  and  may  return,  that  he  has  the  body  when  required.     The  bond, 

though  assigned,  cannot  be  put  in  suit  till  afler  the  bond  has  been  forfeited  : 

and  here  there  never  was  any  forfeiture  of  the  bond. — [Litiledale,  J. — Under 

the  old  practice  the  defendant  might  go  back  into  custody,  but  now  if  a 

return  of  eept  corpue  has  been  made,  it  must  be  followed  up  by  putting  in 

bail,  and  afler  that  the  sheriff  cannot  return  that  the  defendant  is  in  his 

custody]. — ^But  the  sheriff  cannot  be  called  on  to  return  the  writ  until  the 

expiration  of  eight  days,  and  before  that  return  is  made,  the  defendant  may 

render  himself.    Within  eight  days,  by  the  new  practice,  the  party  may  put  in 

bail;  and  within  eight  days  he  may  do  that  which  is  equivalent  to  putting 

in  bail,  he  may  return  to  the  custody  of  the  sheriff. 

Cur,  adv,  vulL 

LriTLBDALB,  J.,  aflerwards  (1 7th  of  June),  delivered  the  judgment  of  the 
Court. — The  question  in  this  case  is,  whether  afler  an  arrest  made,  and  a  bail- 
bond  executed,  the  party  may  render  himself  to  the  sheriff?  The  arrest  in 
this  case  was  on  the  5th  of  January,  the  defendant  rendered  on  the  10th ;  the 
assignment  of  the  bail-bond  was  on  the  14th.  It  was  argued  that  the  party 
having  executed  the  bail-bond,  he  was  bound  to  comply  with  the  terms  of  it, 
and  could  not  discharge  that  liability  by  the  render.  The  rule  obtained  was 
to  set  aside  the  proceedings  on  the  bail-bond  for  irregularity ;  and  the  question 
is,  whether  the  defendant,  by  going  into  custody,  dicharged  the  bail  from  their 
liability  on  the  bond.  Before  the  2  W,  4,c,  39,  a  render  might  have  been 
made  at  any  time  before  the  return  of  the  writ;  and  that  render  would  operate 
to  discharge  the  bail-bound  :  but  now  writs  are  returnable  immediately  aAer 
they  are  executed,  and  the  sheriff  may  then  be  ruled  to  return  them.  If  in 
this  case  the  sheriff  had  been  ruled  to  return  the  writ,  he  must  have  returned 
it  according  to  the  fact ;  but  he  was  not.  And  the  question  is,  whether  he  was 
justified  in  receiving  the  defendant  into  custody  siler  a  bail-bond  had  been 
given,  the  condition  of  which  is  to  put  in  special  bail.  We  are  of  opinion 
that  the  effect  of  the  bail-bond  is,  that  if  bail  is  not  put  in,  the  plaintiff  is 
entitled  to  proceed  against  the  sheriff,  or  on  the  bond.  There  would  be  great 
inconvenience  if  the  sheriff  may  be  called  on  to  return  the  writ ;  and  yet,  that 
the  defendant  may  at  the  same  time  discharge  the  bail-bond  by  a  render, 
and  put  a  stop  to  proceedings  either  against  the  sheriff  or  the  bail  We  think 
that  the  proceedings  on  the  bond  in  this  case  were  regular ;  but  as  no  time 

{c)  Chapman's  Pracdoe,  149,  andPrice'i         {d)  10  East.  100. 
Practice.  188.  (p)  5  Mooie,  267. 
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^^^^fT;,^    •»^«>«»o»ttWeUijiikthattlieproceedkig«g^ 
Hontov       of  ootti. 

Rule  absolute  for  staying  the  prooeedinga  on  tlie  l»a-boiid  on  p^ 
meat  of  costs. 


Dob  d.  Rogers  v.  Brook. 

Ad«jdrfM-  JJJECTMENT,  tried  before  LitttedaU,  J.,  at  the  Su$»ex  Asnies,  in  (Ik 
mortg«g«by*  summer  of  1834.     The  lessor  of  the  phuntiff  claimed  as  executor  of 

J5l!rth*e  ori-  ''•  P^*^^»  «nder  an  assignment  of  a  mortgage.  The  mortgage  was  dated  io 
fiaal  mort.  '  1816,  and  was  by  demise  for  1000  years,  by  a  person  of  the  name  of  Alia, 
SS^t  i?f«r*  "^^  '^  •®''®*  '"  ^^  ^  persons  of  the  name  of  Clayton  and  Hyde,  The 
and  the  mort-  assignment  was  from  Clayton  and  Hyde,  as  assigning  parties,  and  ABen  u 
SSS^^tcd  *  confirming  party,  to  Parsons,  and  recited  the  mortgage.  It  was  shewn  tlat 
dt^^^^  ^^^  ^^  ^^^^  enfeoffed  of  the  premises  m  1805 ;  and  the  deed  of  assign- 
in  eiMtinmt*  ment  was  put  in,  and  alone  relied  on  as  evidence  on  the  part  of  the  lessor  of 
to^rf  the*^'  ^  plaintiff.  On  behalf  of  the  defendant  it  was  objected  that  proof  d 
iigDM  of  tho  the  mortgage  deed  was  essential ;  and  that  inasmuch  as  the  defendant  was  not 
S5SrS3ui*!i?  •  P*"*^^  ^  ***  ^'®®*  ^^  assignment,  he  was  not  bound  by  the  recitals  cob- 
wJdSScU  rf**^  tftined  in  it.  The  learned  judge  nonsuited  the  plaintifli;  with  liberty  to  now 
title  wkhout  to  set  the  nonsuit  aside  and  enter  a  yerdict  for  him.  A  rule  to  that  effect  vas 
produciog  the     accordingly  obtabed. 

Comyn  shewed  cause  in  Easter  Term, 

HoUist,  in  support  of  the  rule. 

Cur.sAf.vwlL 

Lord  Denman,  C.  J.,  in  this  term  (5th  of  June)  gate  judgment— Thii 
was  an  action  of  ejectment,  tried  before  my  brother  Littledaie,  ia  Suna. 
The  plaintiff  was  nonsuited,  with  leare  to  moye  to  set  aside  the  noo8iiit>  if 
the  c3ourt  should  be  of  ophiion  that  there  was  sufficient  evidence  of  Uie  tide 
of  the  lessor  of  the  plamtiff.  A  motion  to  that  efiect  has  mnce  been  nade. 
The  lessor  of  the  plaintiff  claimed  to  deriye  title  from  Allen,  who  was  e&- 
feofled  of  the  premises  in  1805.  The  only  proof  was  a  deed  oi  BsmgomtoU 
dated  in  1817,  of  a  mortgage  term :  it  was  executed  by  Allen,  and  by  Geyl^ 
and  ffyde,  and  purported  to  be  an  assignment  of  a  mortgage  term  of  1000 
years  to  Pars&ns,io  whom  the  lessor  of  the  plaintiff  was  executor.  The  assign- 
ment recited  that  Clayton  and  Hyde  had  become  mortgagees  by  demise  for 
1000  years,  by  Tirtue  of  an  indenture  of  demise  from  Allen  in  1815.  No 
other  eridenoe  of  tha^  deed  was  giren.  It  was  contended  for  the  defendint 
that  the  lessor  of  the  plaintiff  could  not  make  out  a  case  without  strict  proof 
of  the  mortgage  deed  of  1815;  for  that  the  defendant,  who  was  a  stianger 
to  the  deed  of  assignment,  was  not  bound  by  the  recitals  therein.  On  con- 
sidering this  case,  we  are  of  opinbn  that  there  was  not  any  oojection,  beause 
the  proof  of  the  mortgage  interest  was  altogether  derived  from  recitals  in  tlie 
deed  of  assignment.  If  the  recital  be  taken  to  shew  an  mterest  in  Clajfi^ 
and  Hyde,  then,  as  they  are  parties  to  the  assignment,  the  premises  were 
effectually  vested  in  Parsons  ;>  if,  on  the  other  hand,  it  does  not,  then  AUt% 


TRINITY  TERM,  1835  401 

the  tenant  in  fee,  is  shewn  to  ha^e  created  a  term  which  became  Tested  in  JQi^  Bni<4r 
Parsoni.  The  only  question  is,  whether  without  the  recital  there  is  a  suf- 
ficient description  of  Uie  interest  conveyed  to  make  out  the  title.  We  think 
that  there  is  sufficient  to  shew  the  creation  of  a  term  of  years,  and  that  that 
was  conveyed  by  the  deed  of  1817.  The  nonsuit  must  therefore  be  set  aside, 
and  a  verdict  be  entered  for  the  plaintifll 

Rule  absolute. 

Perrin  v.  West. 

^T^HE  Aitomey^General  obtained  a  rule,  calling  on  the  plaintiff  to  shew  1.  On  a  rale  for 

cause  why  the  defendant  should  not  be  discharged  out  of  the  custody  of  prisonefwfo* 
the  marshal  of  the  Marshal»ea,  on  the  ground  that  he  had  been  illegally  ^**  arrested 

_        -„_        ,-,  ,,  r    ,  .  -^^.  under  process 

arrested.     The  defendant,  a  scholar  of  the  university  of  Oxford,  was  from  an  infe- 

arrested  on  a  warrant  granted  by  the  chancellor  of  the  university.    The  thought  uV*''^ 

warrant  was  issued  on  an  affidavit  of  debt,  made  by  the  plaintiff.     It  set  out  into  thie  court 

the  affidavit  in  substance,  reciting  that  on  the  1st  of  November,  1833,  the  Jrisuteum 

plaintiff  came  before  the  assessor  at  Oxford,  and  made  affidavit  of  a  debt  of  <»«"«,  it  is  no 

167 L  due  to  him  from  the  defendant,  and  charged  upon  oath  before  the  said  the  affidarits 

assessor,  that  the  defendant  was  by  him  suspected  of  flight ;  and  that  he  JJlTk  obtained 

▼erily  believed,  that  if  the  defendant  was  cited  to  appear  in  the  chancellor's  are  intituled  in 

court  to  answer  the  suit,  he  would  not  appear,  but  would  withdraw  out  of  ^^  p^  ^' 

the  university;  and  that  he  had  no  other  hope  of  obtaining  payment  of  his  l4MMaltf,  J., 

demand  but  by  the  arrest  of  the  body  of  the  defendant    The  arrest  took     2.  a  party 

place,  not  within  the  limks  of  the  university,  but  at  Cheltenham,    The  ^*^'^ 

defendant  was  taken  in  custody  to  the  county  jail  of  Oxfordshire,  whence  rant  from  the 

he  was  moved  on  23d  November,  by  habeae   eorpue  Cftm  caued  into  the  thVunirers^ty 

custody  of  the  marshal    The  rule  had  been  obtained  on  affidavits,  which  of  o^orrf,  out 

were  intituled  "  In  the  King^t  Bench  i'*  and  it  had  been  enlarged  on  an  of  the^niver- 

affidavit  also  so  intituled.  «*y-   He  was 

brought  up  into 
this  court  by 

Chiitan,  in  shewing  cause,  took  a  preliminary  objection  to  the  form  of  ^^^^^^^ 
the  affidavits ;  that  the  cause  was  still  in  the  inferior  court :  the  writ  of  Beld,  on  a  rule 
habeas  eorjm*  eum  eaued  not  having  removed  the  action,  but  only  moved  ^^  ^^^  ^^a^ 
the  body.    The  only  case  where  a  cause  is  itself  removed  from  an  inferior  V^Y*  ^^*^  ^ 
court  by  writ  of  habeas,  is  where  the  writ  is  directed  to  the  judge  or  other  rest  it  muat  b« 
officer  of  the  court.     Lowes  v.  Hutchinson  (a).    In  the  present  case,  the  on^Sdtvit^Jr 
cause  was  in  the  court  of  the  Chanoelk>r  of  Oxford  j  and  the  writ  was  brthe  return  to 
directed  to  the  sheriff  of  Oxfordshire.    The  cause  therefore  not  having  been  he  iiT«si** 
removed,  it  follows  that  the  affidavits  have  been  wrongly  intituled  dent  member  of 

the  UDirertity 
at  the  time  of 

The  Attomsy^Gensrai,  on  the  preliminary  objection.— This  objection  S^'nfSfX*"*" 

ought  not  to  be  made  by  the  pbintiff.    On  an  affidavit  intituled  Hke  the  suit. 

defendant's,  an  applicatwn  was  made  last  term  to  enlarge  the  rule,  and  the  ther^Mt"^ 

rule  was  enlarged.    The  objection  is,  that  the  habeas  corpus  eum  causa,  by  ^"^^  ^*^ 
which  the  defendant  was  removed  from  the  custody  of  the  sheriff  to  that  of  rant^from  tre 

the  marshal  of  this  court,  was  not  directed  to  the  chancellor  of  the  university  SiVunWOTsf 

of  Oxford,  but  to  the  sheriff;  and  consequently  that  only  the  body  of  the  of^Osf^hJ^ 

yond  the  pre- 
(a)  1  Cromp..  Meet.,  A  Rot.  766.  SS'JS^ty!" 
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Mn^BmA,  detfeodaiit,  but  not  the  suit  against  him  was  remoyed.  That  argument  rests 
on  the  authority  of  the  case  of  Lowes  v.  Hutchinson,  where  a  cause  «ai 
removed  from  the  Palace  Court  to  the  Court  of  Exchequer;  but  in  that 
case  the  writ  was  not  of  the  same  kind  as  that  which  was  sued  out  here. 
The  course  adopted  here  b  that  which  is  described  as  the  proper  one  in  Tidd't 
Practice.  The  defendant  here  was  in  custody  of  the  sherifT,  and  the  sheriff 
was  the  only  person  to  whom  the  writ  could  be  properly  directed.— [Zri/^/e- 
dale,  J. — The  difficulty  seem^t  to  be,  that  unless  the  writ  is  directed  (o  the 
judge  of  the  court,  the  cause  is  not  removed,  although  the  body  of  the 
defendant  is.] — The  cause  is  removed ;  for  the  sheriff,  in  his  return  to  a  writ 
of  habeas  corpus  eutn  causa  states  the  cause  or  suit  in  respect  of  which  the 
defendant  is  in  custody. — [Littledaie,  J. — Still,  how  do  jou  get  the  cause ;  in 
order  to  remove  that  must  there  not  be  some  process  directed  to  the  judge?]— 
There  is  no  authority  for  requiring  process  to  be  issued  both  to  the  officer 
who  has  the  defendant  in  custody,  and  to  the  judge  of  the  court  out  of  which 
the  process  issued.  There  is  no  other  removal  of  the  case  when  the  defendant 
is  a  prisoner,  except  the  removal  of  the  body  of  the  defendant. — [Patteson^ 
J. — i  do  not  see  why  there  should  be ;  the  cause  is  incidental  to  the  custody 
of  the  body  of  the  defendant.  If  the  writ  had  been  directed  to  the  officer  of 
the  court,  how  could  he  have  had  the  body  of  the  defendant  here  T] — Cer- 
tainly he  could  not  have  brought  up  the  body ;  and  the  jurisdiction  over  the 
cause,  must  be  incidental  to  the  custody  of  the  body. 

'  Chilton,  in  support  of  the  prelimmary  objection. — The  suit  here  was  not 
removed.  The  expression  cum  eausd  does  not  mean  the  suit,  but  the  cause 
of  the  detention  which  may  or  may  not  be  the  suit.  This  habeas  has  not 
removed  the  cause  so  as  to  make  it  a  cause  in  this  court,  and  enable  the  de- 
fendant to  intitule  his  affidavits  as  in  a  cause  here.  In  Comyn^s  Digest  (b) 
it  is  said  "  A  habeas  corpus  is  a  writ  for  bringing  up  the  body  of  him  who  is 
imprisoned  before  the  Court  cum  causa  detentionis.^  In  the  same  place  it  is 
said,  *'  And  it  may  be  granted  in  respect  of  an  unlawful  commitment,  or  ia 
respect  of  a  privilege  which  the  party  claims  to  have  to  be  imprisoned  else- 
where.''  In  the  same  book  (e)  it  is  said,  "It  lies  for  a  person  committed 
within  an  inferior  jurisdiction,  upon  a  pretence  of  privilege,  to  be  sued  in  a 
superior  court  The  form  of  the  writ  is  ad  faciendum  et  recipiendum :  and 
such  writ  goes  to  every  inferior  court"  And  in  the  Year  Book  (d)  it  is  said, 
"  This  writ  goes  to  the  chancellor  of  the  University  of  Oxford^ — [Lord 
Denman,  C.  J. — The  man  must  then  be  in  the  chancellor's  custody.]-— He 
must  be  so  really  or  constructively,  but  he  cannot  be  in  the  custody  of  the 
sheriff  except  as  the  officer  of  the  chancellor  of  the  university. — [Patteson, 
J. — Your  argument  would  go  to  shew  that  the  cause  could  not  be  brought  up 
whether  the  writ  was  directed  to  the  sheriff  or  the  chancellor,  but  that  there 
must  be  writs  to  both.] — That  doctrine  may  be  contended  for.  In  Bacon's 
Abridgment  (e),  it  is  said,  "  The  habeas  corpus  ad  faciendum  et  recipient 
dum  issues  only  in  civil  cases,  and  lies  where  a  person  is  sued  and  in  gaol  in 
some  inferior  jurisdiction,  and  is  willing  to  have  the  cause  determined  in  some 
superior  court  which  hath  jurisdiction  over  the  matter :  in  this  case  the  body 
is  to  be  removed  by  habeas  corpus,  but  the  proceedings  must  be  removed  by 

(b)  Tit.  "  Habeas  Corp."  A.  id)  9  Hen.  6.  pi.  44. 

(c)  Tit.  ••  Hab.  Corp."  G.  I.  {e)  Tiu  -  Habeas  Corpus/'  A. 
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teriiorarir  In  Fazaehatly  v.  Baldo  {e),  it  is  said,  "  The  record  itself  is  Xii^BrnA. 
never  removed  by  a  habeas  carpus  as  it  is  on  a  ceriiorari,  but  remains 
below,  and  the  return  is  only  an  account  or  history  of  their  proceedings  ;" 
and  further,  it  was  contended  that  the  return  in  that  case  might  be  filed, 
**  because  the  very  record  below  is  not  returned,  and  therefore  will  not  be 
thereby  filed ;  of  consequence  a  procedendo  may  be  granted,  because  it  will 
not  send  out  any  record  filed  in  the  court,  but  takes  off  the  suspension  they 
were  under  by  the  habeas  corpus^'*  A  procedendo  was  there  afterwards 
.awarded.  In  that  case  it  was  distinctly  said  that  the  habeas  corpus  only  sus- 
pends the  power  of  the  Court  below. — [Lord  Denman,  C.  J. — ^Then  the 
habeas  corpus  so  far  removes  the  cause  that  you  cannot  proceed  further  in 
the  other  court.  You  cannot  go  on  in  both  courts  at  once :  so  quodam  modo 
it  is  a  removal  of  the  cause.]^It  so  far  removes  the  case  that  the  plaintiff 
cannot  go  on  in  the  inferior  court  while  the  body  of  the  defendant  is  within 
the  jurisdiction  of  the  superior  court.  But  that  is  all ;  the  cause  itself  is 
not  removed.  The  right  of  proceeding  is  suspended.  In  Tidd's  Practice 
it  is  laid  down  that  "It  suspends  the  power  of  the  Court  below,  $o  that  if 
they  proceed  after  the  issuing  of  the  writ  the  proceedings  will  be  void,  being 
coram  nanj'udice ;"  and  Ellis  v.  Johnson  (/)  shews  that  the  habeas  corpus 
merely  suspends  the  right  of  the  inferior  court  to  proceed  in  the  suit. — [Lit- 
lledale,  J. — ^You  must  go  the  length  of  sayipg  that  on  a  writ  of  this  kind 
removing  the  person  of  a  defendant  from  the  custody  of  the  officer  of  the 
Court  of  Common  Pleas  into  the  custody  of  the  officer  of  this  court,  the  case 
also  would  not  be  removed.] — In  that  case  it  might  be  argued  that  till  some 
step  had  been  taken  in  this  court,  the  party  would  not  be  justified  in  intituling 
his  affid&vits  in  this  way.  The  defendant  in  the  original  suit  would  have  no 
right  to  say  that  the  suit  had  been  removed  into  this  court. — [Littledale,  J.— 
Then  how  could  he  get  out  of  custody,  if  he  was  wrongfully  detained?  Must 
he  have  another  habeas  corpus  to  take  the  case  back  to  the  Common  Pleas, 
before  he  could  apply  for  his  discharge?] — It  is  impossible  to  say ;  but  if  such 
a  course  is  not  necessary,  it  does  not  follow  that  the  Court  would  allow  the 
affidavits  to  be  intituled  in  this  court. — [Liitledale,  J. — Suppose  that  for 
some  reason  or  other  the  plaintiff  did  not  choose  to  declare,  and  the  defendant 
wished  to  apply  for  a  supersedeas^  how  must  he  intitule  his  affidavit?]— 
The  plaintiff,  in  such  a  case,  would  have  a  right  to  bring  him  by  habeas 
corpus  to  the  Common  Pleas,  there  to  be  charged  with  the  declaration. — [Lii- 
,  tledale,  J. — ^But  suppose  that  the  plaintiff  would  not  go  on.] — In  that  case  the 
defendant  in  the  original  suit  would  not  have  the  right  to  say  that  the  suit 
had  been  removed  into  this  court. — [Litiledale,  J. — Then  how  could  he  get 
out  of  custody  ?] — It  may  be  difficult  to  answer  that  question ;  but  though 
that  may  not  be  necessary,  it  does  not  follow  that  this  Court  would  allow  the 
affidavits  to  be  intituled  as  in  a  cause  here. — [Patteson,  J. — Suppose  the  de- 
fendant remove  the  case  himself,  must  the  plaintiff  sufler  the  delay  and  ex- 
pense of  filing  a  bill  against  the  defendant  in  the  court  into  which  the  habeas 
corpus  is  returnable ;  might  he  not  decUre  without  filing  a  bill ;  and  if  so,  is 
it  not  dear  that  the  cause  must  have  been  removed  ?] 

Chilton  was  then  called  on  to  shew  cause  against  the  rule. — The  Chancellor 
of  Oxford  may  arrest  a  meml^er  of  the  University  out  of  the  limits  of  the 

(•)  1  Salk.  852.  (/)  Cro.  Car.  261 ;  S.  C.  Skin.  244. 

vor..  I.  2  F 
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.jDA<«Bmel.  UniTersity  Hielf.  The  warrant »  thn  case  was  iwrned  on  s  decree  flbonM 
on  Uie  oath  that  the  defendant  was  a  member  of  the  University  of  Oifori 
and  that  if  he  were  cited  in  the  oidinary  waj  he  would  withcfrawhmneif  fh» 
the  University,  and  the  plaintiff,  thsreforei  prayed  a  warrant  lo  arrest  Mni— 
[LiuUdaU,  J^— Does  the  afidavit  state  that  at  the  tine  at  whidi  it  msmde 
the  defendant  was  resident  within  the  Uni  versify  T] — ^Not  exaetly  bo;  bat  that 
he  was  likely  lo  withdraw  if  he  was  not  arrested,  so  thai  he  most  betaken 
to  have  been  resident  in  the  University  at  the  time  the  suit  was  cooiiDeiKei 
The  Chancellor  of  the  University  may  send  his  mandatory  to  arrest  aoy  pe^ 
son  properly  subject  to  his  jurisdiction. — [Lord  Demnan,  C.  J. — Mmi  it  not 
distinctly  appear  that  the  defendant  is  a  resident  member  at  the  time  of  the 
oonmencement  of  the  suit :  and  does  that  distinctly  appear  in  the  preseBt 
aiidavit?] — It  does  appear  so,  because  the  affidavit  on  which  the  warrftot  was 
issued  pmyed  for  the  warrant  on  the  ground  that  the  plaintiff  beliered  ihit 
the  defendant  would  withdraw  himself  from  the  University.  He  eonld  not 
withdraw  if  he  had  not  been  resident — [Lord  Dmman^  C.  J. — In  the  cue  of 
Smiih  V.  B&uehier  {g\  it  was  held  on  a  plea  of  justification  m  an  sctkn  of 
trespass,  brought  under  circumstances  similar  to  the  present,  that  the  casrom 
must  be  strictly  pursued:  the  Court  speaks  more  than  once  of  a  party  "vrlii- 
drawing  himself  from  Uie  jurisdiction,"  thereby  plainly  intimatii^  timt  tk 
party  arresting  must  take  care  that  the  other  party  is  within  the  jnriM&tkiD 
when  the  arrest  is  made.  Surely  as  much  accuracy  is  reqiuired  in  a  letnrn 
as  in  a  justification.}-*The  case  there  turned  upon  the  defectiveness  of  tic 
affidavit,  whkh  went  only  to  the  suspickm,  and  not  to  the  belief  of 
the  party  swearing.  That  case  does  not  apply  to  the  preseot.  In 
ComyfCt  Digeit  (h)  it  is  said  that  there  must  be  «  prohibition  to  fake  ik 
cognizance  of  a  cause  from  the  University.  The  jurisdiction  of  the  Uniw- 
sity  is  most  extensive.  In  Ru9h  v.  Th$  Ckmnceilor  and  Sek&ktn  ^tht 
Univernty  of  Oxford  (i),  a  prohibitkm  was  applied  fer  to  a  sntt  in  the 
Vice-Chancellor's  Court,  against  certain  brewers  fer  selling  ill  be^  and  ftlse 
measure.  The  particukr  excess  of  jurisdiction  alleged  was  the  ejiactisg  of 
juratory  caution,  and  it  was  insisted  that  though  they  have  the  assiffof 
bread  and  beer  by  charter,  yet,  a  power  to  punish  by  line,  wd  proceed 
according  to  the  civil  law,  cannot  be  by  charter.  But  Lord  Holi  said,  that 
befere  the  14  Hen.  8,  the  University  had  the  jurisdtctwn  of  a  leet,  and  eier- 
eised  it  in  the  Vice-CSiancellor's  Court;  but  the  charter  of  14  Hen.  8, 
granted  them  the  power  of  trespasses,  and  that  over  all  persons  whatsoefer, 
if  a  scholar  be  a  party.  In  the  case  of  Castie  v.  Liiekfioid  (J)  there  vasa 
claim  of  conusance  by  the  University  of  Oxford^  in  an  action  of  assumpsit) 
where  the  venu0  was  held  in  London;  and  after  the  case  had  been  tvia 
•argued.  Lord  Chief  Baron  Holi  expressed  himself  in  these  veiy  geneni  vA 
•comprehensive  terms,  as  to  the  right  of  the  University  .^^'^  It  seems  ckaHj 
to  me  that  the  demand  here  is  good,  and  that  the  University  oogbt  to  have 
the  conusance  allowed— First,  Because  the  patent  is  general  that  tbej  fUA 
fhave  conusance  of  all  causes  uhteunqusr  ^c,  in  Anglia,  and  power  to  pro- 
ceed as  they  will,  according  to  the  common  or  civil  law.  But  snobs  ps^ot 
would  be  void  at  common  law,  because  not  limited  to  a  certain  pi>^ 

ig)  %  Stra.  998  :  S.  C.  Cas.  Temp.  Hard.         (t)  I  Salk.  S4S. 
eQ,  {J)  Hardr.  506. 

(A)  Tit.  "  University,»»  C. ;  tit  ••  Courta," 
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and  bfleause  it  empowen  them  to  pvooeed  aocording  to  the  civil  law.  But 
this  patent  is  eonfirmed  bj  Act  of  ParliameDt,  13  EUtt.,  and  that  as  fully 
as  if  it  had  been  transcribed  into  the  Act  verbaiim.^^  The  case  of 
/bye#  Y.  Long  (k)  is  the  strongest  against  the  University,  but  that  case 
is  not  supported  by  authority.  In  Wileoeks  v.  BradM  (1),  there  was  an  ap- 
ph'cation  for  a  prohibition,  which  the  Court  granted,  on  the  ground  that 
the  charter  gave  the  University  jurisdiction,  and  being  confirmed  by  Act  x>f 
Parliament,  such  jurisdiction  could  not  be  avoided,  though  the  scholar,  the 
person  privileged,  did  not  desire  the  privilege.  That  case  shews  that  the 
defendant  is  not  able  to  waive  the  privilege  of  the  University,  and  that 
the  Courts  will  at  all  times  enforce  it.  If  the  scholar  cannot  waive  the 
privilege  when  it  is  in  his  iavour,  neither  can  he  defeat  the  jurisdiction,  or 
escape  from  it  under  any  other  circumstances.  Even  if  there  be  a  doubt 
about  the  regularity  of  the  process  by  which  the  defendant's  appearance  was 
enforced;  he  has  waived  the  objection  by  pleading  over  to  the  merits.  In 
Lucking  V.  Denning  (m),  it  was  held  that  where  a  defendant  pleads  to  the 
merits  and  waives  the  jurisdiction,  he  cannot  afterwards  take  advantage 
of  the  jurisdiction.  Here  judgment  has  been  had  against  the  defendant 
That  fact  does  not  appear  as  it  ought  on  the  return.  If  the  writ  had  been 
properly  directed  to  the  University,  the  return  would  have  stated  the  judg* 
ment.  In  the  Year  Book  there  is  a  return  of  this  sort.  A  defendant  was 
returned  csonvicted,  without  stating  how,  but  the  Court  said  it  must  be  pre- 
sumed that  he  was  lawfully  convicted. 

The  Aiiormg'Oenerat,  eanird,  was  stopped 

Lord  DwrikAif,  C.  J.-^The  objection  to  the  affidavits  n  one  that  may  be 
got  over.  The  party  being  here  upon  a  habeas  earpuef  the  question  is, 
whether  the  plaintiff  might  not  proceed  without  being  driven  to  a  new  com- 
mencement d[  the  suit  He  is  here  under  such  a  writ  for  some  purposes,  and 
Without  entering  on  the  question  of  the  mode  of  intituling  the  affidavits,  we 
may  decide  on  the  sufficiency  of  the  return.  The  sheriff  of  Oxfordehire  had 
the  defendant  in  custody,  and  has  to  shew  that  he  has  a  right  to  keep  the 
defendant  in  custody;  and  to  shew  that  right  he  states  a  custom  of  the  Uni« 
versity.  It  does  not  appear  by  the  return  to  the  habeae^  or  by  the  affidavits, 
that  the  party  arrested  was  resident  within  the  University  at  the  time  of  the 
commencement  of  the  suit,  and  that  ought  to  appear,  though  it  is  said  that 
he  must  be  taken  to  have  been  so,  because  it  was  sworn  that  the  plaintiff  ap-> 
prehended  he  would  withdraw  himself  out  of  the  jurisdiction.  It  may  be 
perfectly  true  that  he  meant  to  withdraw,  and  yet  that  at  the  actual  time  of 
the  arrest  he  was  not  resident  in  the  University.  We  cannot  supply  the 
deficiency  by  making  an  intendment  We  are  not  in  the  habit  of  making 
intendments,  and  by  them  giving  a  jurisdictbn  which  ought  clearly  to  have 
been  shewn  to  be  in  existence.  Without,  therefore,  entering  into  the  ques^ 
tion  as  to  the  right  of  the  Chancellor  of  the  University  to  make  arrests  in 
other  places  out  of  the  precincts  of  the  University,  or  the  right  to  follow 
parties  from  the  Univertity,  I  am  of  opinion  that  on  these  affidavits  there  is 

(A)  9  Wils.  811.  (m)  1  SUk.  801. 
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XheftBendu    nothing  to  shew  that  the  parly  was  resident  within  the  University,  nor  tny- 
thing  to  shew  that  there  was  an  original  right  to  make  the  arrest 

LiTTLEDALB,  J. — One  objection  is,  that  the  affidavits  were  not  properly 
intituled.  It  appears  to  me  that  there  is  a  sufficient  case  in  this  court  to 
justify  the  manner  in  which  tliese  affidavits  were  intituled  The  easel  put 
as  to  a  person  being  in  the  Fleei^  has  not  been  answered.  If  such  a  person 
was  removed  by  habeas  corpus  into  this  court,  and  the  plaintiff  did  not 
proceed  in  the  action,  the  defendant  might  move  to  be  dischaiged,  and  might 
intitule  the  affidavits  on  such  motion  as  in  a  case  in  this  court,  for  the  cause 
is,  in  a  certain  degree,  in  court,  and  the  parties  may  regularly  proceed  upon 
it.  In  Sowerhy  v.  Woodroffe  (n),  it  was  held  in  entering  up  judgment  on 
an  old  warrant  of  attorney,  that  the  affidavit  may  be  properly  intituled  in  a 
cause ;  and  in  Poole  r.  Robberds,  there  cited,  it  was  said,  **  for  the  warrant  of 
attorney  constitutes  a  cause  in  court,  when  used.*^  It  seems  to  me  that, 
on  the  other  question,  we  are  not  called  on  to  determine  whether  the  right 
claimed  can  be  supported  to  the  full  extent,  or  not.  We  say  nothing  of  the 
privilege  of  the  University.  In  Hayes  t.  Long,  it  would,  seem  to  have  been 
considered,  that  these  privileges  extended  only  to  those  who  were  resident 
members  of  the  University.  It  is  not  shewn  here  that  the  defendant  was  a 
resident  member,  and  perhaps  for  this  reason,  that  the  plaintiff  might  be 
aware  of  the  fact  that  he  was  not  resident.  It  is  possible  that  this  party  was 
resident,  but  the  affidavit  should  have  stated  that  such  was  the  fact ;  and  I 
think  that,  such  statement  not  having  been  made,  sufficient  does  not  appear  on 
the  face  of  the  affidavit  to  justify  the  detention  of  the  defendant  in  custody. 

Patteson,  J. — ^I  am  of  the  same  opinion.  With  regard  to  the  first  ques- 
tion, I  think  it  immaterial  whether  the  habeas  corpus  was  directed  to  the 
sheriC  or  to  the  judge  of  the  court,  or  to  both.  The  question  is,  whether 
when  a  party  has  been  removed,  the  cause  is  for  any  purpose  in  this  court 
If  it  is  so,  I  do  not  know  what  answer  can  be  given  to  my  brother  LMe- 
dale's  question,  namely ;  that  supposing  the  plaintiff  does  not  choose  to 
follow  up  the  suit,  and  that  the  defendant  on  that  account  had  a  right  to 
apply  for  a  supersedeas,  how  would  the  affidavits  be  intituled  in  such  a 
motion  t  They  must  be  intituled  in  this  court,  and  in  a  cause  in  this  court 
No  other  answer  could  be  given  to  that  question  ;  nor  could  any  answer  be 
given  to  the  other  question,  namely ;  if  when  there  was  a  change  of  custody 
the  cause  did  not  continue,  under  what  authority  could  the  marshal  pretend 
to  keep  the  defendant  in  custody  ?  We  need  not  here  at  all  enter  into  the 
question  of  the  custom,  for  it  does  not  sufficiently  appear  on  the  affidavits, 
that  the  defendant  was  resident  in  the  Univen>ity.  It  has  been  said  that  tho 
defendant  waived  the  right  to  make  the  objection  to  the  jurisdiction  by  sub- 
mitting to  the  arrest  in  the  first  instance.  That  would  not  cure  the  want  of 
jurisdiction,  if  there  was  no  jurisdiction ;  for  the  arrest  is  ill^al;  and  the 
custom  would  not  apply. 

Williams,  J. — I  have  only  one  observation  to  make  on  the  argument,  that 
this  application  comes  too  late  ;  and  that  is,  that  a  certain  cause  of  arrest  is 
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stated  to  us,  and  we  are  bound  to  see  whether  that  cause  is  sufficient.  As 
Mr.  ChiUon  has  admitted,  and  properly  admitted,  that  the  party  must  be  a 
resident  member  of  the  University,  in  order  to  found  the  jurisdiction ;  the  ques- 
tion is,  whether  that  residency  sufficiently  appears  to  found  that  jurisdiction. 
I  think  that  it  does  not  sufficiently  appear,  and  that  such  residence  must 
not  be  collected  by  inference.  For  any  thing  that  appears  he  may  have  l)een 
resident  out  of  the  precincts  of  the  University  at  the  time  of  the  commence- 
ment of  the  kuit. 

Rule  absolute. 


The  Kino  v.  Wilson  and  another,  Justices  of  the  West 
Riding  of  Yorkshire. 

^HIS  was  a  rule  for  a  mandamus  to  two  justices,  commanding  them  to  1.  SembU,  th«t 

issue  a  warrant  for  levying  18*.  4rf.  upon  the  goods  of  Jame$  Ham-  eiiu*^rat?on*of 

merlon^  Esq.,  being  the  amount  of  a  poor-rate  for  the  township  of  ^«//i}^/d',  ■omeofthepro- 

in  respect  of  the  tithes  of  that  township.     The  facts  were,  that  in  June,  f^e^ii^no'^****' 

1825,  a  lease  of  the  tithes  was  granted  by  the  vicar  to  Mr.  Hammerton,  at  ground  for  i*. 

a  rent  of  30/.  6«.  Id.    The  lease  was  granted  in  pursuance  of  an  agree-  datmu  to'juB- 

ment  between  the  vicar  and  the  inhabitants,  that  the  tithes  should  be  granted  ^2^  ^  ^^^^  * 

to  a  principal  proprietor,  as  a  trustee  for  the  benefit  of  all  parties.     Mr.  rant. 

Httinmerion  never  made  any  profit  by  the  lease,  but  apportioned  the  amount  f^tfs'ffround 

of  rent  between  himself  and  the  rest  of  the  tithe-payers.    On  the  23d  of  of  ^^•^' 

Aprils  1834,  a  rate  was  allowed  by  the  defendants,  in  which  Mr.  Hammer-  thera  confirmtl 

/cm  was  assessed  as  an  occupier,  for  the  tithes ;  and  also  in  a  separate  item  in  ^!^°  ^X^^^"  ■«*- 

i.  .1  .     .    I-  ..  • .  1         .•  .1   wont  of  over- 

respect  of  some  other  property  m  his  own  occupation,  which  partly  consisted  seen*  accounte 

of  a  plantation.     He  refused  to  pay  the  rate  for  the  tithes  and  the  plantation,  Jeen^oVerted 

and  the  overseer  applied  for  and  obtained  a  summons  from  the  defendants,  to  on  the 

At  the  time  of  applying  for  this  summons  the  overseer  engaged  to  bring  Se  oveTteers 

evidence  to  shew  that  Mr.  Hammerton  had  a  beneficial  occupation  of  the  *»Y*  **™*'*^  *** 

tithes.     On  the  appearance  before  the  defendants,  no  such  evidence  being  aesament  }'rom 

produced,  they  decided  that  Mr.  Hammerton  was  not  liable  to  be  rated,  and  *  '^^IJJ**-^  ^' 

refused  to  grant  a  warrant  of  distress.     There  had  been  an  appeal  by  the  liable  to  be 

party  who  was  then  overseer  against  the  allowance  of  the  accounts  of  former  iJiwir**  an 

overseers,  upon  the  ground,  amongst  others,  that  they  had  neglected  to  application  for 

obtain  from  Mr.  Hammerton  any  rate  for  the  tithes.     The  Sessions,  however,  *u9t?ces  to*en. 

confirmed  the  accounts.     The  overseer,  after  deducting  the  amount  of  rate  f  »rce  a  rate  on 

claimed  in  respect  of  the  plantation,  had  received  the  remainder  from  Mr.     4.  Where 

Hammerton;  and  after   the  rule  nisi   had   been   obtained,  certain   of  the   i^^fA™^* 

•  1  •  »  r  ^        *  w***  lor  a  Dian* 

panshioners  of  Hellifield  tendered  to  the  overseer  the  sum  claimed  in  respect  damua  to  ja»- 

of  the  tithes,  but  he  refused  to  accept  it.  dulJew  wiS!  * 

rant  for  a  poor 
rate  had  b(>en  obtained,  a  tender  of  the  am'^nnt  was  made  by  a  third  party  to  the  orexveen  and 
refused: — Hell^  that  it  wa«  no  ground  for  d'scharging  therulp. 

b.  On  the  application  for  a  summons  fir  nonpayment  of  a  poor  rate,  the  overseer  enffaned 
before  the  justices  to  procure  evidence  of  a  beneficial  occupation.  On  the  hearinff  he  failed  to 
do  so;  and  the  justices,  deciding  against  the  validity  of  the  rate  on  that  ground,  refused  to 
issue  a  distress  warrant: — Uell^  that  without  a  further  application,  after  stating  that  the  occa- 
pation  need  not  be  beneficial,  a  mandamus  could  not  be  granted. 

6.  Semble,  that  an  occupier  of  land  within  a  parish,  to  whom,  on  behalf  of  himself  and  the 
other  tithe  payers  of  the  parish,  a  lease  of  the  tithes  of  the  whole  parish  is  granted  by  the 
vicar  at  an  annual  rent,  tne  nmount  of  which  is  upportioned,  is  liable  to  poor  rate  in  respect  of 
the  tithes,  though  he  personally  has  no  beneficial  occupation. 
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Ciy f  BmA.        Sir  W,  Foiliii  and  illtliMr  shewed  cause— Tlie  nte  is  roiA  because  U  doH 
' '  not  specify  on  the  face  of  it  the  particular  property  rated.    That  is  neeesstry 

to  give  the  party  the  means  of  appealing.  The  overseer  has  inchukd 
property  which  is  ratable  as  well  as  that  which  is  not ;  and  he  aftenruds 
made  a  deduction  in  respect  of  that  which  is  not.  As,  therefore,  there  is  i 
defect  in  the  form  of  the  rate,  the  Court  will  not  compel  the  justices  to  n- 
force  it,  Rix  ▼.  Ayr  and  CaitUr  Nomgaium  (a).  Another  reason  why  tbe 
Court  will  not  interfere  is,  that  the  Sessions  have  already  decided  this  Toy 
pomt  on  the  former  appeal.  Again,  the  amount  has  been  tendered  to  the 
overseer,  and  he  has  refused  to  receive  it.  Rez  v.  Cozen*  (&)  shews  that  the 
overseer  ought  to  have  received  it  Another  point  is,  that  there  was  a  dis- 
tinct engagement  by  the  OTerseer  to  bring  evidence  to  prove  a  benefidal  oen- 
pation  of  the  tithes  by  Mr.  HammnUm.  Before  the  overseer  applied  fort 
distress  warrant,  he  was  bound,  afler  that  understanding,  to  have  agab  r^ 
quired  the  justices  to  issue  their  warrant,  on  the  ground  that  the  fiictaf  bci»- 
ficial  occupation  was  immaterial.  On  the  question  whether  Mr.  Hmmurtm 
was  liable  to  be  rated  for  the  tithes ;  he  dearly  was  not  He  had  Dotpe^ 
sooally  any  occupation  of  them. — [PalUwm^  J.-~Who  then  is  liable  to  be 
rated  ?  The  vicar  could  not  be  rated  because  of  the  lease.}— Probably  the 
parties  who  took  the  tithes  fiom  Mr.  UammwUm  would  be  the  putia 
properly  ratable. 

Sir  F.  Fottoek  and  /.  L,  Adolphns,  eomird.—AB  to  the  first  objectioo,  tb 
whole  rate  is  not  void,  because  some  property  which  is  not  .xatable  has  been 
included  in  it  That  is  a  good  reason  for  appeal:  which  is  all  that  is  decided 
in  R€x  V.  ilyr  and  Colder  Abmya/ton.— {Lord  Denman,  C.  J.— It  is  un- 
doubtedly a  good  ground  of  appeal,  that  some  property  is  improper^  desoibed 
in  a  rate ;  but  it  is  too  much  to  say  that  the  whole  rate  is  therefore  void.}- 
[PaUeeon,  J.— 4n  Cortie  v.  JTm/  Waterworks  Company  (e),  it  was  ezpresslj 
held  that  uncertainty  in  the  description  of  property  was  ground  of  appesl 
only,  and  would  be  unobjectionable  in  an  action.] — ^The  objection,  therefor^ 
is  cured  by  allowing  the  term  for  appeal  to  elapse.  As  to  the  second  poiDt, 
this  question  was  not  decided  by  the  Sessions.  The  ground  of  decisk»  oo 
the  appeal  was  merely  that  the  liability  of  Mr.  Hanunerion  was  not  so  un- 
questionable that  the  then  overseers  were  bound  to  obtain  the  amount  of  nle 
from  him»  and  make  it  good  if  they  did  not  The  tender  aflbrds  no  sDS«ef 
to  this  application,  because  it  was  not  made  until  after  the  rule  niei  had  been 
obtained.— [Lord  Denman,  C.  J. — If  the  overseer  was  put  to  the  necessity 
of  applying  for  the  rule,  an  ofier  to  pay  by  a  thurd  party  after  the  rale  si<(.  is 
no  reason  for  discharging  it] — As  respects  the  undertaking  to  give  evidenR 
of  a  beneBcial  occupation  by  Mr.  Hammerton^  there  is  a  follacy  in  identi^ 
the  overseer  who  engaged  to  do  so,  and  the  parties — the  parishioner»— vl» 
now  apply  to  the  Court.  On  the  last  point,  Mr.  Hammerton  was  the  les»e 
and  occupier.  The  tithes  are  clearly  ratable  in  the  hands  of  somebody.  1^ 
vicar  is  not  liable,  because  he  has  leased  them.  Mr  Hammerton  then  is  t^ 
only  person  who  is  liable ;  and  as  he  is  the  occupier,  the  Court  will  not  ioquii* 
whether  he  has  in  fact  derived  a  benefit  from  them,  or  might  have  done  sa-^ 
[Lord  Denmant  C.  J. — ^I  believe  we  have  not  much  difficulty  on  that  point] 

<a>  8  Barn.  &  Cm.  7 18.  (c)  7  Bam.  A  Ciea.  Sit 
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Lord  DfeNMAv;  a  J.— All  parties  seem  to  have  thought  that  the  occupa-    Kugt  Bnuk. 
tioB  must  be  beneficial  in  order  to  reader  the  tithes  liable  to  be  rated.      ^^^  ^^^^ 
That  is  not  so  V  but  as  it  is  sworn  that  there  was  an  express  undertake.  «. 

ing  to  give  evidence  of  a  beneficial  occupation,  I  am  of  opinion  on  that 
gpouttd  that  a  mandamus  cannot  be  granted  to  the  magistrates  to  issue  their 
warrant.  A  further  application  was  necessary,  after  stating  that  the  over- 
seer claimed  the  right  to  the  rate,  notwithstanding  there  was  no  beneficial 
occupataoB. 

LiTTLBDALB,  J.,  Pattmok,  J.,  and  Williams,  J.,  concurred. 

Rule  discharged  without  costs. 


Clay  r.  Stephenson  and  others. 


Wlt- 


nrmiS  was  a  rule  under  1  Wm.  4,  c.  22,  calling  on  the  defendants  to  shew  a  oommission 
cause  why  the  plaintiff  should  not  be  at  liberty  to  issue  a  commission.  |feu*°abn>iui' 
for  the  examination  of  witnesses  at  Hamburgh^  upon  interrogatories,  to  be.  may  be  granted 
directed  to  the  judges  of  the  Court  of  Commerce  at  Hamburgh ;  and  why  4"cr22,^wii^' 
in  such  commission  the  usual  clause  rendering  the  Commissioner's  oaUi  out  the  usual 
necessary,  should  not  be  omitted ;  or  otherwise,  why  the  Commissioners  to^  hij^Sbe'co^' 
be  named  in  the  said  commission  should  not,  if  necessary,  and  in  their  capacity  »uuonen  ta 
ol'  commissioners  appointed  by  this  Court,  and  in  the  name  of  this  Court,  ifcircumstancet 
be  auChorized  to  apply  to  the  said  Court  of  Commerce,  or  other  proper  tribunal,  ^i^f^^^ite  it 
at  Hamburgh,  to  render  the  said  commission  efilectual,  by  compelling  the  ^pp^^  that  the 
attendance  of  witnesses,  and  obliging  them  to  be  examined  upon  oath ;  and  ^n  belnopera- 
also  why,  if  necessary,  a  clause  authorizing  such  application  should  not  be  in->  ^^^  "°^  ^^^ 
serted  in  the  said  commission.    It  was  shewn  on  the  affidavits,  that  a  former  omitted. 
commission  had  been  issued  in  this  case  to  certain  mdividuab  at  Hamburgh; 
but  that  nothing  had  been  done  upon  it,  because  the  witnesses  refused  to 
attend  and  be  sworn.    An  application  was  thereupon  made  to  the  Court  of 
Commerce  at  Hamburgh,  to  afibrd  their  assistance  in  compelling  the  obe- 
dience of  the  witnesses ;  but  it  was  decided  by  that  Court  that  they  could 
not  interfere.    It  was  sworn  that  it  was  believed  that  if  this  Court  were  to 
direct  its  commission  to  the  judges  of  the  Court  of  Commerce,  at  Hamburgh, 
omitting  the  clause  calling  on  the  commissioners  to  take  an  oath ;  or  if  a 
rule  of  this  Court  requested  the  Court  of  Commerce  to  give  effect  to  the  com- 
mission ;  or  if  the  commissioners  were  authorized  by  the  rule,  or  by  a  clause 
to  be  inserted  in  the  commission,  to  apply  in  the  name  or  on  the  part  of  this 
Court  to  the  Court  of  Conuneroe  to  give  effect  to  the  commission,  it  might  be 
made  effective. 

Wightman  shewed  cause,  and  contended  that  the  application  was  novel 
and  extraordinary ;  and  that  the  Court  would  not  leave,  out  of  the  oommission 
that  important  clause  which  required  the  sanction  of  an  oath. 

The  Attorney-General,  in  support  of  the  rule,  contended  that  the  applica- 
tion was  necessary  in  order  to  obtain  justice ;  and  that  there  was  nothing  in 
the  terms  of  the  act  to  prevent  the  Court  from  granting  the  rule.  That  at 
all  events  the  Coiirt  might  grant  the  alternative  of  the  rule. 
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jan^Tjrnih.  Lord  Dbnmax,  C.  J. — ^!  am  of  opinbn  that  this  may  be  done.  There  ire 
no  words  in  the  Statute  which  make  it  compulsory  that  the  oommisaonm 
should  be  sworn.  It  appears  to  me  that  this  is  a  case  in  which  ressouble 
ground  has  been  laid  before  us  for  saying  that  if  we  require  the  ctth,  tlie 
commission  will  be  inoperative,  whereas  if  we  dispense  with  that  dause,  tb 
object  of  the  commission  will  be  attained. 


CI.AT 
V. 

SrirBiMioir. 


LiTTLBDALB,  J. — I  must  own  I  haTe  very  considerable  doubts  oo  this 
subject.  I  do  not  know  of  any  case  where  what  is  required  has  heen  dooe 
before.     However,  I  think,  in  this  instance  it  should  be  done. 

Pattbson,  J.— The  13  Geo.  3,  c.  63,  s.  44,  which  is  the  foundation  of  tbe 
recent  Statute,  does  not  provide  any  form  of  oath,  nor  does  it  say  anr 
thing  about  the  commissbners  taking  an  oath.  The  mode  there  pomted 
out  is  either  a  mandamus  or  a  commission  ;  and  the  (brroer  clearly  reqaim 
no  oath.  That  would  seem  to  furnish  a  sort  of  authority  for  dispensiiig  with 
the  oath  in  a  case  like  the  present,  where  it  certainly  would  appear  that  the 
oath  would  render  the  commission  nugatory. 

Williams,  J. — I  must  own  I  cannot  see  any  danger  in  dmng  what  u  now 
required  of  us. 

Rule  absolute  as  to  that  part  which  relates  to  the  omission  of  thedaiue 
in  the  commisskm  whidi  requires  the  oath ;  and  discharged  as  to  the 
rest. 


Bri7\*£R£s,  Esq.  V.  Halgomb,  Esq. 

^HIS  was  a  rule  calling  upon  the  defendant  to  shew  cause  why  the 
plaintiff  should  not  be  at  liberty  to  enter  up  judgment,  under  9  Geo.  A, 
c.  22,  s.  63  (a),  on  a  certificate  for  costs,  granted  by  the  Speaker  of  the 
House  of  G)mmons.  The  proceeding  arose  out  of  the  election  tx  Dovor^  io 
the  year  1830.  In  that  election  the  defendant  was  one  of  the  candidates  for 
the  town  of  Dovor ;  and  the  other  candidate,  Sir  /.  R,  Reid,  was  declared 
duly  elected  by  the  plaintiff,  who  was  the  mayor  and  returning  officer.  The 
defendant,  in  November,  1830,  presented  a  petition  against  the  return,  ao(* 

The  petition  w« 


1.  A  petitioner 
fti^ainat  the  re- 
turn of  a  mem- 
ber to  the 
House  of  Com- 
mons did  not 
appear  at  the 
time  appointed 
for  taking  the 
petition  into 
coQiideration, 
or  within  one 

wardJ!  XVelect  entered  into  recognizances,  with  the   usual  securities, 

committee  was  ordered  to  be  taken  into  consideration  on   Tuesday,   the  8th  of  March,  »t 

loted  for  and  three  o'clock,  p.  M.     The  defendant  did  not  appear  on  that  day,  nor  did  aoy 

appointed ;  and  counfciel  or  agent  appear  on  his  behalf.     The  House  of  Commons,  howererr 

ceeded  to  ad-  proceeded  at  that  time  to  ballot  for,  and  appointed  a  select  committee,  and 

iwlar^lhS*^  thirty-three  members  were  appointed ;  and  they  haying  retired  from  the  Houic, 

the  petition  was 

Irivoloui  and  vexatious : — lf«U,  that  the  petition  ahould  have  been  discharged ;  and  that  the 
election  of  the  committee  was  irregular :  consequently  the  Court  refused  to  allow  judgment  to 
be  entered  up  on  the  Speaker*!  certificate  of  the  costs  of  opposing  the  petition  under  9  Geo. 
4,  c.  22. 

2.  Judgment  cannot  be  entered  up  on  a  certificate  granted  on  the  report  of  a  select  committee 
which  has  not  been  appointed  according  to  the  provisions  of  the  9  Geo.  4,  c.  22. 

3.  The  Court  will  inquire  into  the  propriety  of  the  appointment  of  a  select  committee 
when  it  is  called  upon  to  give  effect  to  the  Speaker's  certificate,  by  allowing  judgment  to  be 
•Dtered  up  on  it. 

(a)  Sec  the  section  at  length  in  the  judgment,  poii,  414. 
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reduced  their  number  to  eleven.  Them  eleven  having  been  reported  duly  Xb^Brndt, 
chosen  to  constitute  the  committee,  they  were  sworn  in,  and  met  together 
the  next  day.  The  solicitor  for  the  defendant  then  stated  that  the  defendant 
was  absent  from  Lcndon,  and  that  he  had  no  instructions  to  prosecute  the 
petition.  The  counsel  for  the  sitting  member  pointed  out  to  them  that  they 
had  no  right  to  proceed  at  all,  as  the  petition  ought  to  have  been  discharged, 
in  consequence  of  the  nonappearance  of  the  defendant  at  the  bar  of  the  House 
of  Commons.  The  counsel  for  the  plaintiff  prayed  that  the  petition  might  be 
declared  frivolous  and  vexatious.  The  committee  determined,  and  reported 
that  Sir  /.  R.  Rtid  was  duly  elected,  and  was  entitled  to  be  the  sitting  member ;. 
and  that  the  petition  of  the  defendant  against  his  return  appeared  to  them  to* 
be  frivolous  and  vexatious.  The  sitting  member  and  the  pliuntiff  having  ap- 
peared to  the  petition,  applied  xmder  9  Gto,  4,  c.  22,  to  have  examiners 
appointed  to  tax  the  costs  and  expenses  of  defending  the  petition.  The  costs 
and  expenses  were  taxed,  and  declared  to  amount  together  to  a  sum  of  588/« 
of  which  the  sum  allowed  to  the  plaintiff  amounted  to  34 1/.  There  was  no  re* 
port  of  the  officers  of  the  house  to  the  Speaker,  as  to  who  was  tlie  person'  liable 
to  pay  the  costs  and  expenses  afler  they  had  been  taxed.  The  report  simply 
mentioned  the  amount  due.  On  the  report  thus  made  to  him,  the  Speaker 
issued  his  certificates,  and  in  them  stated  who  was  the  person  liable  to  pay.  The 
certificate  relating  to  the  claim  of  the  phiintiff  was  in  'the^foUowing  terms :-~ 

'*  Whereas,  Wm,  Ley^  Esq.,  second  clerk  assistant  of  the  House  of  Com- 
mons, and  FrcawiM  Cro99,  Esq.,  one  of  the  Masters  of  the  High  Court  of 
Chancer^;  who  wer^  duly  authorized  and  directed  by  me,  according  to  the 
provisions  of  an  Act  passed  in  the  9th  year  of  the  reign  of  his  late  Majesty* 
Geo.  4,  intituled  '  An  Act,'  &c.,  to  examine  and  tax  the  costs  and  expenses 
of  Henry  Pringh  Brvyereey  Esq.,  returning  officer  at  the  last  election  of 
Barons  to  serve  in  Parliament  for  the  town  and  port  of  Dwoty  incurred  by 
him  in  opposing  the  petition  of  John  HdUomh^  Esq.,  complaining  of  au 
undue  election  and  return  of  Sir  John  Rea  Reid,  Bart.,  have  reported  to  me 
the  amount  thereof  Now,  I  do  hereby  certify,  that  the  said  costs  and 
expenses  allowed  in  the  said  report,  amount  to  the  sum  of  341/.  3«.  9c/.,  and 
that  the  said  John  Halcomh  is  liable  to  the  payment  of  the  said  costs  and 
expenses.     Given  under  my  hand  this  22d  day  of  April,  1831. 

"  Charles  Manners  Sutton,  Speaker." 

Sir.  Wm,  FolleU  and  Turner  shewed  cause  in  Eaeter  Term. — The  ques- 
tion depends  entirely  upon  the  construction  of  9  Geo.  4,  c.  22,  which  re- 
peals all  the  former  Statutes.  By  that  Statute  many  provisions  are  made 
for  cases  in  which  the  sitting  member  may  not  appear  to  defend  his  seat ; 
and  directions  are  given  as  to  the  manner  in  ifthich  the  committee  mnst  pro- 
ceed, and  how  the  costs  must  be  taxed;  but  there  is  no  provision  with 
respect  to  the  case  where  a  petitioner  does  not  appear  to  support  his  petition. 
In  fact  no  such  provisbn  is  necessary;  for  if  the. petitioner  does  not  appear 
the  member  at  first  returned  will  retain  his  seat  as  of  course.  The  whole 
proceedings,  therefore,  on  and  ailer  the  day  on  which  the  committee  was 
nominated  were,  in  this  case,  completely  unnecessary  and  unwarranted  by 
the  Statute.  The  60th  section  is  relied  on  for  the  purpose  of  shewing  that 
the  defendant  is  liable  under  the  taxation  now  made.     That  section,  however. 
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Mk^j^Bmiii  will  not  tenrimt  the impoMtiM.  Thai  sectkmdeciaies  U»t»'<Witktttkfe6 
IwYUM  B»Q^>^^^the comnittee  has  detenained  tiie  nerito  of  tlie  Mid  pelitisB,  • 
pwty  my  afiplj  to  iht  Spmker  to  tppoint  two  penoDs  to  tai  thecwtiud 
expenses,  end  tliat  the  persons  so  eppointed  slttll  ezaflaioe  tlie  aune  iid 
leport  the  amouut  them/,  together  with  the  nsne  of  the  ptrty  hsble  topij 
the  sMue,  to  the  Speaker  of  the  said  House  of  Couskmis,  iHMshsil,  ipn 
applicatioa  made  to  him,  deliver  to  the  party  or  parties  a  oertificate  s^aed  by 
himaaU;  asaessinc  the  aosannt  of  the  costs,  expenses,  and  fees  dlovcda 
such  feport,  together  with  the  nane  of  the  party  liable  to  pay  the  sus; 
and  such  certifieate  signed  by  the  Speaker  shall  be  ooncluaive  evidence  of  the 
amoont  of  ail  demands,  in  all  cases  and  for  all  purposes  whatsoever."  Its 
quite  dear  that  one  pert  of  these  directions  has  not  been  oosBplied  with,  for 
itm  oOoers  did  not  report  the  person  who  was  liable  to  pay  the  amoimtoftlK 
costs  and  expenses.  It  is  said  that  the  defendant  n  liaUe  to  theseeofits, 
though  he  did  not  sppear  to  support  his  petition.  The  third  ckose  ii  relied 
on  to  shew  that  liabiiity.  That  cftause,  however,  only  dechues  that  lie  boase 
may  alter  the  day  and  hour  appointed  for  taking  the  petttkm  into  coaaiden- 
tion,  and  may  appoint  some  subsequent  day  and  hour  for  the  sane;  tnd  if 
withm  one  hour  alter  the  time  fixed  for  calting  on  the  parties,  th^  coodkI 
or  agents,  for  the  purpose  of  proceedings  to  the  appointment  of  a  select  cob- 
mtttee,  the  petitioiier  ahall  not  appear  by  hiraseIC  or  by  his  counsel  or  ngeotr 
the  order  for  taking  such  petition  into  consideration  shall  thereupon  be  dis- 
charged, and  such  petition  shall  not  be  any  further  proceeded  upon.  It  b 
quite  dear  that  this  sectkmi  instead  of  ixing  the  li^ility  of  the  defendut, 
does,  fin  iact,  shew  that  the  whole  proceedioge  were  impn^^er.  The  Court 
has  jurisdiction  in  this  matter,  and  may  decide  iqpon  it  without  say  ioter- 
ferenoe  with  the  priv^^ges  of  the  House  of  Commons.  It  may  be  tne  tint 
this  Court  cannot  upset  a  resolution  of  the  House  of  Commons  taken int 
proceeding  of  this  kind,  or  annul  the  Speaker's  certificate;  but  wbea  tbe 
party  to  whom  that  certificate  has  been  granted  conies  here  to  enforce  it,  tJiis 
Court  has  a  right  to  see  that  it  has  been  granted  according  to  the  protisioDi 
of  the  Statute,  and  if  it  has  not  been  so  granted,  to  refuse  to  enforee  it  This 
Court  is  bound  to  refrain  from  enforcing  an  instrument,  not  haying  been  exe- 
cuted according  to  the  forms  required  by  a  particular  Statute,  by  ibiceof 
which  Statute  alone  that  instrument  can  have  any  validity.  The  63d  sectka 
is  relied  on  as  shewing  the  degree  of  authority  given  to  the  certificate  of  tbe 
Speaker.  That  section  provides  '*  That  the  certificate  so  signed  as  aforesaid 
by  tbe  Speaker,  shall  have  the  force  and  cfifeetof  a  warrant  to  confess  jodf- 
ment"  The  words,  ^  so  signed  as  aforesaid,''  mean  signed  acoordiqp  to  tbe 
provisions  of  the  Statute.  This  certificate  has  not  been  so  signed.  SoppoM 
that  the  Speaker  had  signed  a  certificate  where  there  had  been  no  petitioD; 
the  Court  would  not  act  upon  it ;  and  it  would  be  open  for  the  defendnt  to 
aay  that  the  Speaker  had  signed  it  under  circumstances  in  which  he  bad  do 
power  to  do  sa  The  Statute  gives  the  certificate  the  authority  of  a  vwiant 
of  attorney.  Suppose  that  the  party  had  signed  a  warrant  of  attorney  which 
was  illega],  the  Court  would  not  enforce  it ;  surely,  then,  the  certifrx* 
cannot  have  greater  efiect  than  the  instrument  to  which  it  has  been  likeoed. 
All  the  cases  diew  that  this  Court  will  not  enforce  a  eertifioate  withoat  seeuy 
thai  it  is  regukr.    In  Strack^  v.  Turley  ((),  the  Court  examined  iatot 

(6)  7  East,  5or. 
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certificate  granted  under  28  Geo.  8,  a  52;  and  the  pUnti^^  in  three  seper    Kt^^BMA, 

rate  actions,  sutmiitted  to  be  nonsuited,  on  the  ground  of  irregularity  in.     BauYsaxt 

the  form  of  the  certificates.    Another  certificate  was  afto-wards  obtained  by  «. 

the  same  parties,  but  from  the  Speaker  of  a  difierent  Parliament,  and  the  ^^^ 

Court  examined  into  that  certificate,  and  would  not  allow  the  parties  suing 

upon  it  to  recoyer  (e)  until  it  had  been  ascertained,  by  the  opinion  of  the  Cour^ 

that  such  a  certificate  was  lawful.    In  the  latter  case  it  was  in  substance  held  \ 

that  the  Speaker  was  a  mere  ministerial  officer.     In  Magrav  v.  VHiiJU  {d) 

the  Court,  before  entering  up  judgment  on  a  certificate,  granted  under 

6S  Geo.  3,  c.  71,   satisfied  itself  that  that  certificate  had  been  granted 

according  to  the  provisions  of  that  Act.    In  ExparU  WilliamM  (« )  a  similar 

course  was  pursued. — [Coleridge,  J — ^In  that  case  the  Court  were  of  opinion 

that  the  committee  had  dmie  wrong.] — So  again  in  Gumey  y.  Gordon  (/). 

If  the  certificate  is  not  founded  on  the  report,  then  the  63d  section,  whidh 

gives  it  the  force  of  a  warrant  to  confess  judgment,  cannot  apply.    All  these 

cases  shew  that  this  Court  will  satisfy  itself  of  the  legality  of  the  Speaker's 

certificate  before  it  will  consent  to  give  effect  to  that  instrument. 

Pollock,  in  support  of  the  rule. — ^Many  of  the  points  uiged  on  the  other 
side  may  be  conceded.  The  first  point  on  which  the  plaintiff  relies  is, 
that  the  Statute  has  declared  that  the  Speaker's  certificate  shall  be  con* 
cliisive.  The  second  is,  that  if  the  Court  shall  feel  itself  bound  not  to  r^;ard 
the  certificate  as  conclusive,  but  is  disposed  tx>  enter  on  the  merits  of  the 
question,  then  that  att  the  proceedings  which  have  been  taken  have  been 
regular  from  first  to  last  The  first  section  of  the  Statute  applying  to  this 
case  is  the  5th.  By  that  section  it  is  enacted  that  the  party  petitioning  shall 
enter  into  a  recognizance  for  the  payment  of  money  *'  which  shall  become  due 
to  any  witnesses,  or  to  any  party  who  shall  appear  before  the  house  in  opposi-^ 
tion  to  such  petition  -^  and  unless  such  security  is  given  within  a  limited  time, 
the  order  for  takii^  the  petition  into  consideration  shall  be  dischaiged.  It  is 
enough  for  the  plaintiff  hero  that  the  defendant  admits  that  he  did  not  appear 
when  the  time  appointed  for  taking  the  petition  into  consideration  had  arrived ; 
for  by  such  non-appearance  the  defendant  became  liable  upon  his  recog- 
nizances. On  his  own  shewing,  therefore,  he  is  liable  to  costs.  Then  comes 
the  section  under  which  these  costs  are  to  be  ascertained.  That  is  the  60th 
section,  and  it  relates  expressly  to  ^  the  costs  of  presenting  or  opposing  any 
petition  presented  under  the  provisions  of  the  act;"  and  the  section  goes  oq 
to  declare  that  the  examiners  appointed  under  it  are  to  state  to  the  Speaker 
"  the  amount  of  the  costs,  together  with  the  name  of  the  party  liable  to  pay 
the  same."  It  must  be  taken  that  the  examiners  did  report  ^e  party  liable, 
for  otherwise  the  Speaker  could  not  certify,  which  he  has  done.  It  is  not 
necessary  that  l!he  Speaker  should  declare  on  the  &oe  of  the  certificate  that 
the  party  mentioned  in  it  is  the  party  reported  to  him  by  the  examiners  as 
liable  to  pay  the  costs.  The  certificate  must  be  taken  to  have  been  made 
in  compliance  with  the  Statute.  The  Court  will  not  presume  that  the  Speaker 
did  not  act  according  to  its  provisions.  There  is  no  defect  in  the  form  of  the 
certificate.  The  certificate  appears  to  have  been  regularly  issued,  and  it  is  in  the 

(c>  S&adUf^.  TwrUf,  11  Etit,  194.  (/)  9  Biag.  87;  S.  C.  2  Moore  ft  SooCt, 

(cO  8  Bun.  A  Cms.  418.  IST  s  8  Cromp.  St  Jerrif,  614;  8  Tjrr.  61ft* 

(«)  8  Price,  8 
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possession  of  the  party ;  and  then  by  the  68d  section  of  the  act  it  is  madeoon- 
dusive  eyidence  as  to  the  sum  stated  in  it  to  be  due,  and  must  be  enforced  by 
the  Court  upon  its  production.  All  the  cases  except  that  in  the  Eschiquer^ 
which  arose  upon  the  recognizance,  adopt,  as  conclusive,  the  statement 
made  on  the  face  of  the  certificate.  In  the  case  of  Strachey  t.  TurUy  the 
objection  to  it  arose  from  something  which  appeared  on  the  face  of  it,  and 
shewed  it  to  be  informal.  It  there  appeared  to  be  granted  for  joint  expenses, 
and  was,  therefore,  informal  on  the  face  of  it,  and  could  not  be  enforced. 
The  question,  on  the  second  discussion  of  the  same  case,  also  arose  from  some- 
thing which  appeared  on  the  fiice  of  the  instrument.  Then  comes  the  case  of 
Magrctve  y.  While »  In  that  case  the  Speaker  chose  to  state  on  the  face  of 
the  certificate,  that  the  witness  was  summoned  in  a  particular  way,  and  so 
put  it  in  the  power  of  the  Court  to  say  whether  that  was  done  rightly  or  not. 
But  eyen  there.  Lord  Tenterden  said,  that  except  as  to  what  appeared  on  the 
face  of  the  certificate,  it  must  be  taken  to  be  conclusive.  The  9  Geo.  4, 
c.  22,  gives  the  Court  less  power  than  any  other  Statute  to  examme  into  a 
certificate  granted  by  a  Speaker  of  the  House  of  Commons.  In  the  28  Geo.  8, 
for  instance,  the  certificate  was  only  to  have  the  like  efiect  as  a  recognizance 
estreated  from  a  court  of  law ;  but  in  the  9  Geo.  4,  it  is  declared  that  on 
motion,  and  on  the  production  of  the  certificate,  the  Court  shall  enter  up 
judgment  as  upon  a  warrant  to  confess  judgment — [Coleridge,  J. — Then  the 
question  is,  whether  we  have  not  the  same  power  of  inquiring  into  the  validity 
of  the  certificate,  as  we  should  have  of  inquiring  into  the  validity  of  a  warrant 
of  attorney.] — That  question  does  not  arise,  for  the  Statute  only  mentions  a 
warrant  of  attorney  as  an  illustration  of  the  manner  in  which  the  judgment 
is  to  be  entered  up.  The  Court  has  no  discretion  reserved  to  it  unless  the 
instrument  on  the  face  of  it  should  appear  to  be  defective.  It  must  be 
taken  that  the  Speaker  certified  only  in  respect  of  the  costs  which  had  been 
properly  incurred.  No  inquiry  can  be  gone  into  as  to  those  costs,  nor  can 
any  be  entered  into  relative  to  other  matters  which  might  have  been  brought 
before  the  examiners  or  before  the  Speaker.  The  certificate  once  granted  if 
conclusive. 

Cur.  adv.  vult. 

Lord  Dknman,  C.  J.,  in  this  term  (16  /tmtf),  delivered  judgment. — This  was 
an  action  of  debt  founded  on  the  63d  section  of  9  Geo.  4,  c.  22,  '*  to  consolidate 
and  amend  the  laws  relating  to  the  trial  of  controverted  elections,  or  returnf: 
of  members  to  serve  in  parliament."  That  section  enacts  "  that  it  shall  and 
may  be  lawful  for  the  party  or  parties  entitled  to  such  costs  and  expenses,  or 
for  his  her  or  their  executors  or  administrators,  to  demand  the  whole  amount 
thereof,  so  certified  as  above,  from  any  one  or  more  of  the  persons  respectively, 
who  are  hereinbefore  made  liable  to  the  payment  thereof  in  the  several  cases 
hereinbefore  mentioned  ;  and  in  case  of  non-payment  thereof,  to  recover  the 
same  by  action  of  debt  in  any  of  his  Majesty's  courts  of  record,  at  WeH- 
minster  ;  in  which  action  it  shall  be  sufficient  for  the  plaintiff  or  plaintiffs  to 
declare  that  the  defendant  or  defendants  is  or  are  indebted  to  him  or  them  in 
the  sum  to  which  the  costs  and  expenses  ascertained  in  manner  aforesaid  shall 
amount,  by  virtue  of  this  act ;  and  the  certificate  of  such  amount  so  signed 
as  aforesaid  by  the  Speaker,  shall  have  the  force  and  efiect  of  a  warrant  tc 
confess  judgment ;  and  the  Court  in  which  such  action  shall  be  commenced, 
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shall  upon  nx>tion«  and  upon  production  of  such  certificate,  enter  up  judg-  Ka^iBenA. 
ment  in  favour  of  the  plaintiff  or  plaintiffs  named  in  such  certificate,  for 
the  sum  specified  therein  to  be  due  from  the  defendant  or  defendants  in  such 
action,  in  like  manner  as  if  the  said  defendant  or  defendants  had  signed  a 
warrant  to  confess  judgment  in  the  said  action  to  that  amount."  The  Speaker's 
certificate  was  produced,  finding  a  certain  amount  of  costs,  and  that  the  de- 
fendant was  liable  to  pay  them  to  the  plaintiff.  Some  objections  were  made 
to  the  form  of  it,  which  we  need  not  consider,  as  our  judgment  proceeds  upon 
other  gn^unds ;  and  we  assume,  for  the  purpose  of  this  argument,  that  the 
certificate  was  correct  in  its  form  within  the  60th  section,  which  further  enacts 
that  the  Speaker's  certificate  shall  be  conclusive  evidence  of  the  amount  pf 
such  demands  in  all  cases,  and  for  all  purposes  whatsoever.  The  enact- 
,ment  by  which  the  certificate  is  made  available  for  rendering  a  party  liable 
to  costs,  is  the  57th  section,  providing  that  whenever  any  committee,  appointed 
to  consider  the  merits  of  any  petition  complaining  of  an  undue  election,  shall 
report  to  the  House  that  the  same  petition  appeared  to  them  to  be  frivolous 
and  vexatious,  the  party  opposing  such  petition  shall  recover  from  any  party 
who  signed  it  the  full  costs  of  opposing  it,  to  be  ascertained  in  manner  therein- 
after directed.  For  the  amount  of  costs  thus  ascertained,  the  plaintiff 
obtained  a  rule  to  shew  cause  why  the  judgment  should  not  be  entered  up: 
against  that  cause  was  shewn,  upon  affidavits,  from  which  it  plainly  appeared 
that  the  committee  itself  was  not  legally  formed  within  the  Statute  ;  for  the 
third  section  expressly  enacts,  that  if,  within  one  hour  ader  the  time  fixed  in 
the  manner  thereinafter  mentioned,  for  calling  into  the  House  the  respective 
parties,  their  counsel  or  agents,  for  the  purpose  of  proceeding  to  the  appoint- 
ment of  a  select  committee,  the  petitioner  or  petitioners,  or  some  or  one  of 
them  who  shall  have  signed  the  petition,  shall  not  appear  by  himself  or 
themselves,  or  by  his  or  their  counsel  or  agents,  the  order  for  taking  such 
petitum  into  consideration  shall  thereupon  be  discharged,  and  such  petition 
shall  not  be  further  proceeded  upon.  Now  the  affidavits  clearly  shew  that 
no  petitioner  did  appear,  either  in  person  or  by  deputy,  within  one  hour  of 
the  time  specified,  or  indeed  at  any  time.  The  Statute,  therefore,  expressly 
required  Uiat  the  order  should  be  discharged,  and  the  petition  no  further 
proceeded  upon.  The  same  affidavits,  however,  state  that  the  committee  was 
in  &ct  appointed,  but  it  could  not  be  reduced  from  thirty-three  to  eleven  as 
the  Act  requires  in  the  manner  directed  by  the  30th  section,  for  that  assumes 
the  presence  of  some  person  acting  for  a  petitioner,  who  is  to  strike  off  names 
alternately  with  other  parties.  The  committee,  however,  was  sworn,  met, 
appointed  a  day  for  trying  the  merits,  and  on  that  day  voted  the  defendant's 
petitk>n  frivolous  and  vexatious,  in  his  absence,  and  without  the  presence  of 
any  person  authorized  by  him.  It  was  objected  at  the  bar  that  the  courts  in 
fVesiminster  Hali  are  not  at  liberty  to  inquire  into  the  legality  of  proceed- 
ings by  the  House  of  Commons,  nor  can  do  so  consistently  with  the  respect 
due  to  the  privileges  of  that  body.  It  is  unnecessary  to  enter  upon  that 
general  question  in  the  present  case ;  for  in  this  instance,  at  least,  we  are 
bound  to  institute  the  inquiry,  as  our  assistance  is  prayed,  to  give  effect  to 
the  Speaker's  certificate;  and  we  should  be  unwarranted  in  issuing  our  process 
to  that  end,  unless  we  saw  that  his  certificate  was  foiuided  on  a  proceeding 
legal  by  Act  of  Parliament,  and  in  compliance  with  those  general  principles 
of  justice  whkh  are  binding  on  all  jurisdictions.     The  certificate,  by  itself, 


Haloohi^ 
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iBai^*Bt9iK  pwtessesfioaathoritj  toi88uepft)oeM;reconTWiira8tbeliadto 
BauTBaif  ^'^  purpose,  and  obviously  that  can  only  be  in  cases  where  the  Act  tppfis. 
w^^rn^  If  this  were  otherwise  the  Speaker's  certificate  that  A.  owed  A  s  sum  of 
money,  without  more,  would  authorise,  nay,  compel  the  Court  to  isnie  exe- 
cution against  A,  to  seize  his  goods,  and  throw  him  into  fraon.  fiat  the 
Speaker's  certificate  here  produced,  plainly  refers  to  the  60th  seetioDor  tk 
Statute,  for  it  recites  a  report  of  examiners  appointed  under  its  proTiaoos, 
and  by  them  empowered  to  tax  the  costs  of  prosecuting  or  opposing  any 
petition  presented  under  the  provisions  of  that  Act.  But  their  costs  became 
due  by  the  57th  kection,  alr«dy  cited,  the'  words  of  whidi,  it  is  true,  apply 
to  any  committee  to  try  the  merits,  but  which  must,  we  think,  be  confined  to 
committees  duly  appointed  under  the  Act,  and  possessing  the  powers  it  con- 
fers. The  House  of  Commons  does  not,  by  virtue  of  the  Act,  lose  its  power 
to  appoint  an  unsworn  committee,  to  try  the  merits  of  an  election  bjr  the 
examination  of  witnesses  not  upon  oath.  Many  cases  may  be  supposed  is 
which  this  ought  to  be  done;  but  though  the  decision  of  such  a  committee 
should  be  that  a  petition  was  frivolous  and  vexatious,  it  is  dear  that  tbe 
liability  to  pay  costs  would  not  ensue^  nor,  if  they  should  be  awarded,  could 
payment  be  enforced  in  a  court  of  law.  The  30th  section  has  been  supposed 
to  give  validity  to  any  committee  de  facto  appointed,  and  to  supersede  ill 
bquiry  into  the  process  actually  pursued  in  appointing  it.  The  words  are, 
^  The  said  eleven  members  shall  be  sworn  at  the  table,  well  and  truly  to  try 
the  matter  of  the  petition  referred  to  them,  and  a  true  judgment  to  gire 
according  to  the  evidence,  and  shall  be  deemed  and  taken  to  be  a  select  com- 
mittee legally  appointed  to  try  and  determine  the  merits  of  the  return  or 
election,  appointed  by  the  House  to  be  by  them  taken  into  considention, 
from  and  after  the  time  of  any  such  select  committee  having  been  sworn  at 
the  table.^  And  these  words  may  possibly  have  been  introduced  with  tk 
intention  of  dispensing  with  the  proof  of  the  facts,  which  must  concur  to 
give  a  committee  jurisdiction,  though  they  are  not  very  well  selected  for  the 
purpose.  But  they  do  not  exclude  proof  that  the  preliminary  ftcts  never  did 
take  place,  nor  prevent  the  consequence  that  the  jurisdiction  neyer  was  created. 
The  proof  in  the  present  instance  is,  that  the  committee  was  appointed  in  a 
state  of  things  in  which  the  Statute  required  that  it  should  not  beappoiDted. 
It  therefore  had  no  power  over  the  petitioner ;  and  the  report  that  his  petitioo 
was  frivolous  and  vexatious,  it  had  no  right,  under  the  Statute,  to  make. 
The  Speaker  could  not  lawfully  put  the  examiners  in  motion  to  tax  the 
costs.  Their  report  was  an  unauthorized  statement  of  an  immaterial  ftd, 
and  the  Speaker^s  certificate  of  its  being  made  could  give  it  no  authonty. 
The  party  in  this  case  is  not  without  a  remedy  for  his  costs,  under  the  5tk 
section,  if  he  brings  himself  within  the  3d  sectk>n  on  the  recognixances 
thereby  required.  It  follows,  in  our  opinion,  from  the  previous  exainioatiofl 
of  the  Statute,  that  as  the  Speaker's  certificate,  to  which  the  Act  assigns  the 
eflect  of  a  wsnant  of  attorney  to  confess  judgment,  must  be  one  founded  cm 
the  report  of  a  committee  appointed  in  conformity  with  the  Act,  and  as  tlas 
committee  has  not  been  so  appointed,  the  rule  for  entering  judgment  in  thii 

case  must  be  discharged. 

RukdisdMiged. 
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In  re  Becks.  «T£^2f* 

^HIS  was  a  mle  calling  upon  an  attorney  to  give  up  the  possession  of  On  a  rammftry 
certain  documents  in  his  possession.    The  affidavit  on  which  the  rule  IJ^5S^"irtp. 
was  granted,  did  not  state  that  he  was  an  attorney  of  the  court.  tomey.  it  must 

appear  upon 
the  affidarits 

The  Aitomeu-Gineral,  HM,  and  Waddingiam,  shewed  cause,  and  took   that  he  ia  an 
Ai.  A    V  ^-  '..  ^    ^  attorney  of  the 

that  objecucm,  amongst  others.  ooait. 

Croulbum,  Seijt.,  in  support  of  the  rule,  contended  that  it  was  not  neces- 
sary, as  the  Court  would  take  judicial  notice  of  its  own  officers. 

Lord  DKiiniAN,C.  J. — ^Is  there  any  authority  to  shew  that  the  Court  hare 
entertained  an  application  against  an  attorney  in  a  summary  manner,  where 
he  is  not  described  on  the  affidavit  to  be  an  attorney  ?  If  any  such  can  be 
mentbned,  we  will  hear  the  case  on  the  merits  to-morrow ;  if  not,  the  rule 
must  be  discharged. 

Rule  discharged,  nisi  (a). 

(a)  No  Mich  aokhority  waa  mentioiied  to  (8  DowL  P.  C.  41),  in  which  the  isme 

the  Court.    But  see  Bxparte  Hoart   (1  thin;  was  held  in  thiscoart,  on  an  applica- 

Harr.  ft  Woll.  21 1).  in  which  WUUawu,  J„  tion  to  tax  an  attorney's  bill.    On  theother 

b«ld,  in  the  Btnl  Court,  on  an  applicatioo  hand,  in  SxparU  Lord  (1  Hodges,  195).  ia 

fur  an  eUtachment  for  disobedience  of  an  C.  P.  it  was  held,  that  if  a  mle  isobtaioMl 

order  ofa  judge,  that  the  Coort  wonld  take  against  an  attorney,  it  must  appear  upon 

jndicial  notice  who  are  attorneys  of  the  the  affidavits  that  he  is  aa  afitoniey  of  the 

court.     The  learned  judge  grounded  his  courL 
decision  on  the  authority  of  Esparte  King 


Exparte  W.  IL  Carmichael  Smyth. 

nPHIS  was  an  application  for  a  writ  of  prohibition  to  the  judicial  committee  1.  A  piohibi- . 

of  the  Privy  Council.     A  suit  was  commenced  in  1831,  by  Mrs.  Smyth,  SwiMti^ 
against  Mr.  Smyth,  in  the  Ck>nsistory  Court  of  London.    There  was  a  deci-  court,  in  a 
sion  against  Mrs.  Smyth,  so  far,  that  the  Court  refused  to  order  Mr.  Smyth  dmudyof eccle- 
to  appear  absolutely.    Mrs.  Smyth  appealed  on  that  point  to  the  Arches  '******dJ2^ 
Court,  and  then  to  the  Court  of  Delegates :  in  both  of  which  courts  the  lie  when  thexe 
decision  was  against  her;  and  the  suit  was  remitted  back  to  the  Consistory^  ^^Syin"^ 
Court.     The  judge  of  that  court  decreed  that  the  suit  should  proceed  as  if  the  prutice. 
there  had  been  no  appeal.     In  February,  1833,  Mrs.  Smyth  tendered  addi-  iitw^^'b^ 
tional  articles^  and  prayed  leare  to  amend ;  and  to  assign  to  hear  on  admission  ^*»>c^  **»«  *•"- 
of  the  said  libel  so  altered,  and  of  the  additional  articles,  the  by-day.     The  mtnfere  lopr^ 
judge  decided  against  her  in  that  respect.     She  appealed  to  the  Arches  J^  "^  I*^, 
Court;  and  that  Court,  on  the  9th  o{ May,  1833,  decided  in  fayour  of  the  ioginaneccle* 
appeal,  reversed   the  decree  appended  from,   retained   the  original  cause,  J^^e*S** 
decreed  a  monition  to  the  judge  of  the  Consistory  Court  to  transmit  the  which  some- 
original  libel,  and  gave  Mrs.  Smyth  leave  to  do  what  she  prayed.     Mr.  conl^  to'the 
Smyth  appealed  against  this  decision  to  the  King  in  Council,  by  whom  the  f^^^^  ^ 
matter  was  referred  to  the  Judicial  Committee.    Both  parties  prayed  that  the  manifeetl/out 
principal  cause  should  be  retained.     On  the  12th  of  February,  1886,  the  jf^J^Sj^*" 
Judicbl  Committee  reported  that  the  decree  appealed  from  ought  to  be  cooit. 
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Mm^aJMk    reversed,  the  principal  cause  retained,  and  that  therein  Mr.  Smyik  shodd 

gg^arH        ^PP^^  absolutely ;  that  they  should  assign  to  hear,  on  admissioD  of  tk 

Smttk.        original  libel  and  additional  articles,  and  should  decree  a  monition  to  the 

judge  and  r^stor  of  the  Consistory  Court,  to  transmit  the  original  libel, 

and  a  monition  to  the  judge  and  registrar  of  the  Arches  Court,  to  traosmh 

the  additional  articles  to  the  committee  or  their  surrogate.     They  furtbef 

ordered,  that  if  the  report  should  be  confirmed,  Mr.  Smyth  should  appear 

absolutely  on  the  day  following  the  confirmation.     The  report  was  coT^md 

.  by  his  Majesty  in  Council,  on  the  23d  oi  February,  1835,  though  Mr.  Sm.'fk 

objected  to  his  being  ordered  to  appear  absolutely. 

Mr.  Smyth^  in  person,  in  support  of  the  motion. — The  Judicial  Committee 
have  decided  upon  a  matter  which  was  coram  nonjudicey  defaeto,  as  ?re)lis 
dejure.  They  had  no  right  to  decide  upon  the  question  of  absolute  appear- 
ance. That  was  not  the  subject  of  appeal ;  and  it  was  only  over  the  subject 
matter  upon  which  the  appeal  was  founded  that  they  had  any  jurisdiction.— 
[PaiteBon,  J. — This  Court  cannot  interfere  unless  the  Judicial  Committee  hare 
taken  into  consideration  a  matter  of  temporal  cognizance.  That  is  not  sug- 
gested in  this  case.  The  whole  matter  appears  to  be  strictly  matter  of 
ecclesiastical  jurisdiction.] — [Coieridgey  J. — By  the  Act  3  and  4  fV,4,c  41, 
8.  3,  the  power  is  expressly  given  to  the  Kmg  himself.] — The  Judicial 
Committee  are  by  the  Statute  substituted  for  the  Court  of  Delegates ;  aiMl 
are  liable  to  the  same  general  superintendence  of  this  Court.  Writs  of  pro- 
hibition have  been  granted  to  the  Del^ates.  3  Black.  Com,  p.  112;  Woodf 
Jksiiiuies,  b.  4,  c.  1 ;  and  the  Stat  24  Han,  8,  c.  14,  may  be  referred  ta]— 
[Lord  Denman.'-We  must  look  at  the  affidavits.]  Cur,  adv.  tvU. 

Lord  Denman,  C.  J.,  afterwards  (16th  of  /vne),  gave  judgment— Tbe 
ground  of  appeal  by  Mrs.  Smyth  was,  the  refusal  of  the  judge  of  the  Con- 
sistory Court  to  grant  leave  to  correct  her  original  libel  in  certain  respects, 
•  •  and  ''  to  admit  additional  articles  to  her  libel,  and  to  assign  to  hear  on 
admission  of  the  said  libel  so  altered,  and  of  the  additional  articles,  the  bv- 
day."  The  Court  of  Arches  decided  in  favour  of  Mrs.  Smyth,  The  Judi- 
cial Committee,  on  appeal,  have  reversed  that  decision,  but  have  gone  on 
further  to  retain  the  principal  cause,  and  to  direct  Mr.  Smyth  to  appear 
absolutely.  This  last  part  of  their  decree  forms  th^  ground  of  the  pre^^ 
application.  It  is  admitted  that  the  suit  is  solely  of  ecclesiastical  cognizance, 
and  no  matter  has  arisen  in  the  progress  of  the  suit  which  interferes  vitb 
that  cognizance;  but  it  is  alleged  that  the  Judicial  Committee  have  exceeded 
their  jurisdiction  in  decreeing  Mr.  Smyth  to  appear  absolutely,  the  qnestioD 
of  such  appearance  not  being  in  any  way  the  subject  of  appeal.  It  appears 
that  this  questbn  had  been  the  subject  of  a  former  appeal  to  the  Court  rf 
Delegates,  when  it  was  decided  in  favour  of  Mr.  Smyth,  on  the  ground  that 
such  appeal  was  not  brought  in  due  time.  In  the  present  appeal,  the  piaj^ 
cyf  both  parties  is,  that  the  principal  cause  should  be  retained.  The  Ju- 
dicial Committee  have  retained  it,  and  have  decreed  Mr.  ^kyth  to  appear 
absolutely.  Whether  they  are  right  in  so  decreeing,  or  not,  is  a  question  of 
practice,  not  of  jurisdiction.  The  temporal  courts  cannot  take  notice  of  tke 
practice  of  the  ecclesiastical  courts,  nor  entertain  a  question,  whether  in  WJ 
particular  cause,  admitted  to  be  of  ecclesiastical  cognizance,  the  practice  hn 
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been  regular.     The  only  instances  in  which  the  temporal  courts  can  inter-    Km^b  BmA.* 
fere,  by  way  of  prohibiting  any  particular  proceeding  in  an  ecclesiastical        .^^ 
suit,  are  those  in  which  something  is  done  contrary  to  the  general  law  of  the        Smyth. 
land,  or  manifestly  out  of  the  jurisdiction   of  the  courts.     The  proceeding 
here  complained  of,  comes  within  neither  of  those  heads ;  and  therefore  we 
are  of  opinion  that  the  rule  prayed  for  ought  not  to  be  granted. 

Rule  refused. 

Neck  v.  Humphrey  and  another  (a). 

#^  ASE  against  the  defendant,  as  sheriff  of  Middletex,     The  deelaraiton  a  nturn  of 
contained  two  counts :  one  for  an  escape,  and  the  other  for  not  arresting  ^pJ^Jwith 
tlie  defendant.     At  the  trial  before  Lord  Denman,  C.  J.,  the  writ  of  eapia$  evidence  of  an 
iwas  put  in,  with  a  return  by  the  defendants  of  cepi  carpUM  ei  paraium  JJ^l^heriSr's* 
f^abeo.    Proof  was  also  given,  that  inquiry  had  been  made  at  the  office  for  a  P^.ffj; ^|^^  "^ 
bail-bond ;  and  that  the  answer  returned  was,  that  no  bail-bond  had  been  executed,  it 
giYen.    It  was  objected  that  this  was  not  sufficient  evidence  of  an  escape.  J^yJ^^^^ 
The  jury  found  for  the  plaintiff,  with  leave  to  move  to  enter  a  nonsuit.    A  an  action 
rule  nin  having  been  obtained,  3?  fo,  «  *  ^ 

eacape. 

jP.  M,  D.  Dawion  shewed  cause. 

Piatt,  in  support  of  the  rule. — The  return  of  paratum  haheo,  is  a  ccmtra- 
diction  to  the  idea  of  escape. — [Littledale,  J. — Does  not  the  return  of  eept 
corpus  mean  that  the  defendant  has  been  arrested,  but  that  he  has  given  a  bail- 
bond,  and  is  at  large  ?  If  the  sheriff  means  to  say  that  the  defendant  is  in 
custody,  the  return  states  the  fact.] — ^If  the  return  be  evidence  of  a  caption, 
it  is  also  evidence  of  the  defendant  being  in  custody ;  whichever  way  it  is 
taken,  therefore,  it  is  no  evidence  of  an  escape. 

Lord  Denman,  C.  J. — There  was  some  evidence  to  go  to  the  jury  of  an 
escape.    The  rule  must  therefore  be  discharged. 

LiTTLEDALB,  J.,  Patteson,  J.,  and  Ck)LBRiDOB,  J.,  concurred. 

Rule  discharged. 

(a)  Thii  and  the  two  next  eases  were  decided  in  £Sa$ter  Terms  and  were  onavoidably 
omitted. 

Cotton  v.  Brown.  ' 

^ASE  for  the  malicious  prosecution  of  an  indictment. — Phai  ; — Ist,  Not  i.  The  Court 

guilty;  and  2dly,  That  the  defendant  indicted  the  pkintiff  for  reason-  J^iSJ^houST 

able  and  probable  cause,  and  without  malice— setting^out  the  circumatances.  defendant  had 

A  rule  nin  was  obtained  to  strike  out  the  second  plea.  togeTher  with*n 

plea  of  not 

ArehbM  shewed  cause. — By  the  practice  before  the  new  rules,  the  fiu:t  of  Son%r'a^^ 

probable  cause  might  either  be  specially  pleaded,  or  given  in  evidence  under  ^}^'^  pnisecu- 

the  general  issue.     The  object  of  the  rules  was  to  compel  the  defendant  to    %^  in  aueh  an 

action  the  plea 
of  not  guilty  puts  ta  issue  the  want  of  probable  cauae. 

VOL.  I,  2  a 
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plead  that  specially  whidi  he  might  before  have  given  in  evidence  under  the 
general  issua— [Lord  Denmm,  G.  J.— The  wrongful  act  is  not  the  mdicthig; 
but  the  indicting  without  reasonable  or  probable  cause.  That  is  pat  in 
issue  under  the  general  issue.]— In  Frankum  v.  Eari  rf  Fahnmah{al  it 
was  held  that  since  the  new  rules,  the  general  issue  in  case  for  diversioaofa 
water-course,  puts  in  issue  the  mere  fact  of  diversion,  and  not  the  wrongful 
character  of  it. 

E,  V,  Wiliiame,  in  support  of  the  rule,  was  sto{^. 

Lord  Dbnman,  C.  J.— The  rule  must  be  made  absolute  for  striking  out 
the  second  plea.  The  wrongful  act  complained  of,  was  not  in  preferring 
the  indictment  alone;  nor  was  it  the  want  of  reasonable  or  probable  csuk 
alone;  but  it  was  in  preferring  the  indictment  without  any  reasonaUeor 
probable  cause. 

LrrTLBDALB,  J.,  concurred. 

Pattksow,  J.— This  case  diflers  from  Erankum  v.  Earl  of  Falmimtk.  In 
that  case  there  was  an  assertion  of  right,  as  well  as  an  allegation  oft  wrcmg- 
ful  act  The  Court  therefore,  in  that  case,  had  no  doubt  Uiat  the  gencnl 
issue  of  not  guilty  did  not  put  in  issue  the  right  as  asserted.  Here  there  is 
no  such  thing  as  any  assertion  of  right.  The  whole  allegation  is  that  of  in 
act  of  the  defendant  alone. 


GoLERiDOB,  J.  concurred. 


Rule  absolute. 


(a)  1  Harr.&  Wo]].  ]. 


Boodle  v.  Davies. 

1.  An  awud  AN  agreement  of  reference  was  made,  which  recited  that  the  plantiff  aod 
yMdTimd^^P  *  defendant  respectively  were  owners  and  occupiers  of  adjoining  houses: 
wera  tliesole  that  between  the  two  houses  there  was  a  yard,  in  which  there  was  a  punp: 
•ad  •*«J«J»^J^  tijj^t  the  plaintiff  had  lately  put  a  chain  round  the  pump,  and  locked  it  up 
•zcept  that  the  chain  had  been  broken,  and  water  taken  fiom  the  pump  by  the 
defendant,  after  notice  not  to  do  so,  and  not  to  go  to  the  pump :  that  tt  tbe 
end  of  the  yard  there  was  a  crooked  hedge  and  ditch,  dividing  the  lands  of 
the  plaintiff  from  those  of  the  defendant,  which  the  defendant  had  reroofeii 
more  into  the  plaintiff's  land  than  it  formerly  stood :  that  the  defendant  bad 
buHt  a  wall  across  the  yard :  that  the  plaintiff  alleged  that  the  defendant 
had  lately  erected  another  wall  upon  ]3art  of  the  yard,  in  a  line  with  tbe 
defendant's  house  at  the  lower  end  of  the  yard,  which  wall  the  plaintifhad 


tliat  tlie  de- 
fencUnt  had  a 
riglit  to  take 
water  from  tlie 
jnimiH  a&d  to 
OATo  ingreM 
■nd  egreia  to 
Md  from  tl«e 
yard  in  w)iich 
It  stood  for 


puipoco ; 
rartner, 


and 

tliat  tlio  pump  ahould  thereafter  be  coniidered  as  belonging  to  the  plaintiff  and  defendant 
'be  repaired  at  their  joint  expense  :—H«&£,  tl        * 

ound  that  the  direction  ss  to  the  future  en 

e  avacd;  sad  that  there  was  no  excess  of  au 

m  agreement  of  reference  after  action  brought, 
the  costs  are  to  abide  tlie  event  of  the  award,**  the  arbitrator  has  no  power  orer  the  cosU. 


jointly, 

award,  on  the  ground  that  the  direction  ss'to  the  future  enjoyment  was  inconsfstsnt  with  the 

former  part  of  the  awacd;  sad  that  there  was  no  excess  of  authority 


jointly,  sad  be  repaired  at  their  joint  expense  i—Held,  that  there  was  no  objection  to  the 

tion, 
mU. 

„ _         >biec 

It  is  not  enough  to  state  generally  that  the  arbitrator  has  exceeded  his  axithority,  or  that  the 


honty. 

2.  Wnexe  by  an  agreement  of  reference  after  action  brought,  but  before  declaration,  "  all 
He  costs  are  to  abide  the  event  of  the  award,**  the  arbitrator  has  no  po^ 

3.  The  rule nm to  set  sdde  an  award  must  state  in  specific  terms  the  grounds  of  objection, 
t  is  not  enough  to  state  general*    "    •    •       ...    .      .  ....  .     .  .* 

award  is  uncertain,  or  not  final. 
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thrown  down :  that  the  defendant  had  injured  a  foundation  stone  of  the  plain-  JTji^  B^ndu 
tiff's  house,  by  placing  thereon  a  door-post  at  the  entrance  of  the  yard,  and^had 
locked  up  the  door  there :  that  the  plaintiff  alleged  that  he  was  possessed  of 
or  entitled  to  the  yard,  pump,  and  land  on  which  the  wall  was  erected,  as 
his  exclusive  property,  and  had  a  right  to  free  ingress  and  egress  into 
and  out  of  the  yard  :  that  the  defendant  had  no  right  to  injure  the  founda- 
tion of  the  plaintiff's  house,  to  make  the  wall  across  the  yard,  or  to  erect  the 
wall  so  begun  to  be  erected  by  him,  or  to  break  the  chain  placed  round  the 
pump,  or  to  take  water  from  the  same,  after  such  notice  to  lock  up  the  door 
at  the  entrance  of  the  passage,  or  to  remove  the  crooked  hedge,  as  aforesaid  : 
that  the  defendant  contended  that  he  had  not  trespassed  on  the  land  of  the 
jAaxniiff,  and  that  the  plaintiff  had  no  just  grounds  of  complaint  against  him ; 
that  an  action  of  trespass  had  been  commenced,  and  an  appearance  entered, 
but  no  declaration  filed ;  and  that  the  parties  had  agreed  to  refer  all  the 
said  matters  to  the  award  of  T,  L.  Lcnguemlle  ; — the  parties  then  agreed  to 
submit  themselves  to  the  award  of  LonguevilUy  of  and  concerning  the  pre- 
mises in  dispute  as  aforesaid,  and  all  other  matters  in  controversy  between 
the  parties ;  and  that  Longueviiie  should  have  power  to  state  in  his  award, 
how,  and  by  whom,  and  in  what  manner,  the  yard,  pump,  and  door-way, 
hedge  and  ditch,  should  thereafter  be  enjoyed  and  occupied,  and  who  should 
have  the  care  and  management  thereof;  and  that  he  should,  at  the  request 
of  the  parties,  or  either  of  them,  in  his  award,  state,  and  separately  adjudicate 
upon  such  complaint,  trespass,  or  claim  made  or  brought ;  and  state  whether 
he  allowed  or  disallowed  the  same,  and  under  what  circumstances,  and  upon 
what  terms ;  and  also  that  the  costs  and  charges  of  the  action,  and  of  the 
submission  and  award,  and  of  all  other  matters  in  anywise  relating  thereto, 
should  abide  the  event  of  the  award.  The  award  recited  that  the  plaintiff 
had  required  the  arbitrator  to  adjudicate  separately  on  each  complaint ;  and 
ordered  that  all  proceedings  in  the  actk>n  should  cease.  It  determined  that 
the  defendant  had  injured  the  foundation  stone  of  the  plaintiff's  house  by 
putting  the  door-post  thereon:  that  the  plaintiff  was  possessed  of,  and 
entitled  to  the  yard  and  pump,  and  also  the  land  on  which  the  said  wall,  at 
the  lower  end  of  the  said  yard,  had  been  lately  erected  by  the  defendant,  in  a 
line  with  his  present  house,  is  the  plaintiff's  exclusive  property,  except  that 
the  defendant  had  a  right  to  water  from  the  pump  in  common  with  the 
plabtiff,  and  of  ingress  and  egress  into  and  out  of  the  yard,  for  the  purpose 
of  fetohing  such  water  therefrom :  that  the  plaintiff  had  a  right  to  free 
ii^ress  and  egress  into  and  out  of  the  said  yard ;  that  the  defendant  had  no 
right  to  injure  the  foundation  of  the  plaintiff's  house,  or  to  make  the  wall 
across  the  yard,  or  to  lock  up  the  door  at  the  entrance  of  the  yard.  The 
arbitrator  awarded  that  the  defendant  had  committed  a  trespass  on  the 
plaintiff's  land,  in  respect  of  the  several  matters  last  specified ;  but  he 
adjudged  that  the  defendant  had  not  removed  the  crooked  hedge  into,  or 
nearer  than  formerly  to  the  plaintiff's  land ;  and  that  the  defendant  had  a 
right  to  break  the  chain,  and  to  take  water  from  the  pump.  And  in  execu- 
tion of  the  powers  given  to  him  by  the  agreement,  the  arbitrator  awaided ' 
that  the  pump  should  thereafter  be  considered  as  belonging  jointly  to  the 
plaintiff  and  the  defendant,  and  be  repaired  at  their  joint  expense ;  and  the 
defendant  should  have  free  ingress  and  ^ress  into  and  out  of  the  yard  for 
the  purpose  of  fetching  and  carrying  away  water  therefrom :  and  that  the 
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Ktf^i  Benth.  boundaries  between  the  respective  properties  of  the  plaintiff  and  the  defend- 
ant should  remain  as  they  then  were ;  and  that  the  defendant  should  Dot  be 
interrupted  in  the  use  of  the  wall  then  lately  erected  at  the  lower  end  of  tbe 
yard,  and  in  a  line  with  his  house,  but  that  the  wall  and  the  land  whereoQ  it 
stands,  should  be  considered  as  his  exclusive  property ;  and  that  with  the 
exception  lastly  thereinbefore  mentioned,  the  yard  and  door-way  should  be 
enjoyed  by  the  plaintiff  as  his  exclusive  freehold ;  and  that  the  hedge  should 
be  kept  in  repair  by  the  defendant,  who  should  be  at  liberty  to  make  use  of 
the  mud  in  the  ditch  adjoining,  for  the  purpose  of  repairing  the  hedge  bank, 
but  no  further  or  otherwise :  and  that  subject  to  the  exercise  of  such  prin- 
lege,  the  ditch  should  be  considered  as  the  property  of  the  plaintifi^  vho 
should  be  at  liberty  to  carry  away  the  mud  therefrom  as  he  should  think 
proper.  And  further,  that  the  arbitrator's  costs  of  the  reference,  amounting 
to  12/.  3«.  \Od,j  should  be  paid  by  the  defendant,  and  that  all  the  costs  and 
charges  of  the  action,  and  agreement  of  reference,  and  all  other  matten 
relating  thereto,  all  which  costs  and  charges  were  by  the  said  agreeiDeflt 
directed  to  abide  the  event  of  the  award,  to  be  taxed  as  between  party  and 
party,  should  also  be  paid  by  the  defendant  to  the  plaintiff. — ^A  nile  im 
was  obtained  to  set  aside  the  award  on  the  following  grounds :— That  the 
arbitrator  had  exceeded  his  authority :  that  the  award  was  uncertain  and  not 
final :  that  the  arbitrator  had  awarded  that  the  pump  was  to  be  considered 
as  belonging  to  the  plaintiff  and  defendant  jointly ;  and  that  he  had  also 
awarded  that  the  pump  was  the  property  of  the  plaintiff;  and  also  that  the 
arbitrator  had  not  awarded  in  pursuance  of  the  submission  the  payment  o 
the  costs  of  the  action. 


Sir  W.  Folleit  and  Wightman  shewed  cause. — The  rule  ia  this  case  is  bad; 
it  should  disclose  the  objections  to  the  award.  It  is  not  sufficient  to  state 
generally  that  the  arbitrator  has  exceeded  his  authority,  any  more  than  it 
would  be  sufficient  on  the  other  side,  to  state  that  the  arbitrator  had  complied 
with  the  authority  which  had  been  given  to  him. — [Lord  Denman,  C.  J.—In 
Rawsthorn  v.  Arnold  (a),  Lord  TenUrden  says  that  the  rule;  coupled  vith 
the  affidavit,  sufficiently  explains  the  nature  of  the  objection  made  to  the 
award.  Wemay  look  at  the  affidavit.] — But  that  was  to  make  out  an  insuf- 
ficient statement  of  the  objections  to  the  award.  Hero  there  is  no  intimation 
of  the  nature  of  those  objections.  The  parties  are  misled,  and  cannot  ooooe 
prepared  with  an  answer — [Coleridge^  J. — ^The  affidavit  wouM  point  their 
attention  to  certain  facts,  though  the  rule  would  not^] — ^The  parties  here  have 
merely  stated  the  agreement  of  reference,  and  then  alleged  that  the  arbitrator 
has  exceeded  his  authority.  The  statement  of  the  objection  ought  to  be 
clearly  made  according  to  the  rule  of  court  (6).  If  the  Court  should  be  of 
q>inion  that  this  is  not  an  answer  to  the  rule,  then  the  plaintiff  contends  that 
the  award  is  final  and  conclusive.  In  this  case  the  award  is  in  favour  of  the 
plaintifl^  as  to  the  right  to  the  property  in  the  pump,  though  a  right  to  use  the 
water  is  given  to  the  defendant.  There  is  no  excess  alleged  as  to  the  arbi- 
trator's directions  with  regard  to  the  pump.  The  part  complained  of  should 
have  been  specifically  pointed  out. — [PaUeton,  J. — Perhaps  the  rule  itself 
may  be  considered  sufficient,  for  it  first  states  excess  of  authority  generally. 
and  then  several  cases  of  alleged  excess  as  ''other  objectk>ns."] — That  is  not 

(a)  6  Barn.  &Cref.  689.  (6)  EL  T.  8  Geo.  4;  4  Bam. « AM. 539. 
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enough.    The  award  here  is  clear  and  satisfactory.     As  to  the  point  of  costs,    Kin^t  Bendi, 

the  decision  is  in  favour  of  the  plaintiff,  and  the  costs  follow  the  event  of  the       boodlc 

award.  ^  "• 

2)Am«. 

R.  F,  Richardt,  in  support  of  the  rule. — As  the  rule  now  stands  it  states 
sufficient  objections  to  the  award.  All  matters  in  diffeVence,  as  well  as  the 
particular  action,  were  referred.  One  matter  was  as  to  the  right  of  getting 
the  water.  There  is  no  direction  as  to  that :  so  far,  therefore,  the  award  is 
bad.  Then  again,  it  is  impossible  to  say  in  whose  favour  the  award  is  made, 
so  that  no  one  can  tell  who  is  to  pay  the  costs,  which  are  to  abide  the  event 
of  the  award.  There  is  no  legal  event  here. — [Lord  Denman,  C.  J. — I  am 
disposed  to  agree  with  you,  that  so  far  as  the  costs  are  concerned,  it  is  impos- 
sible for  us  to  say  what  is  tiie  event  of  the  award.] — ^The  award  gives  the 
property  in  the  pump  to  two  persons,  but  it  does  not  say  whether  their  pro- 
perty is  to  be  a  tenancy  in  common  or  a  joint  tenancy.  It  would  seem  to  he 
a  tenancy  in  common,  from  the  fact  that  both  plaintiff  and  defendant  are 
declared  entitled  to  a  common  use  of  the  pump ;  but  nothing  is  distinctly 
stated.  There  is  no  order  as  to  the  payment  of  repairs ;  and  in  another  part 
of  the  award  the  pump  is  declared  to  belong  to  the  plaintiff,  but  a  right  to 
use  the  water  is  given  to  the  defendant,  who  can  only  get  at  the  water  by  the 
pump.  All  this  is  uncertain  and  bad.  The  arbitrator  has  either  exceeded  his 
authority,  or  his  award  is  not  final.     In  either  case  it  is  bad. 

Lord  Denman,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged, 
at  least  as  to  part.  The  objections  to  the  award  stated  in  the  rule  appear  on 
the  face  of  the  award  itself.  They  are,  that  the  arbitrator  has  exceeded  his 
authority ;  that  the  award  is  uncertain  and  not  final ;  that  the  arbitrator  has 
awarded  a  pump  to  belong  to  the  plaintiff  and  defendant  jointly,  and  also  that 
it  is  the  property  of  the  plaintiff  alone ;  and  further,  there  is  an  objection 
taken  to  the  award,  because  it  gives  no  directions  as  to  the  payment  of 
costs.  With  respect  to  this  last  objection  the  Court  has  already  inti- 
mated that  the  award  is  defective,  and  that  part  of  it  must  be  set  aside. 
Nothing  is  urged  against  this  award  but  what  is  stated  in  general  terms  in 
the  rule ;  but  I  should  say  that  though  general  words  may  admit  of  a  paVr 
ticular  complaint  being  introduced  under  them,  the  nature  of  the  complaint, 
if  particular  words  were  used,  would  be  narrowed  according  to  the  terms 
employed.  One  of  the  alleged  complaints  of  uncertainty  in  the  award,  is  to 
be  (bund  in  the  statements  that  the  pump  belonged  to  the  plaintiff  and  the 
defendant,  and  also  that  it  is  the  property  of  the  plaintiff.  These  do,  at  first 
sight,  appear  to  present  an  inconsistency  in  the  award,  but  that  is  so  only  in 
consequence  of  striking  out  a  former  part  of  the  sentence.  In  what  respect 
is  the  pump  to  belong  to  these  parties  jointly?  Why  in  the  way  of  using 
and  repairing  it.  Nothing  can  be  more  reasonable  than  that  it  should  belong 
to  them  jointly  in  those  respects.  Why  they  should  not  do  the  repairs 
jointly  I  cannot  conceive,  and  then  the  words  that  are  struck  out  of  the 
award  for  the  purpose  1  have  mentioned,  are  put  in  aflerwards  with  another 
view.  When  the  arbitrator  was  authorized  to  declare  to  whom  the  pump 
should  belong,  how  it  should  be  used,  and  who  should  repair  it,  he  did  rightly 
in  makmg  an  award  like  the  present.  Suppose  we  were  to  enter  on  the  dis- 
cussion whether  the  award  is  final  or  not,  we  should  find  that  it  is  final  as 
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Xhi^Bmch.  between  these  parties.  This  is  all  that  eaa  be  lequired,  for  we  cannot  tdl 
what  estates  they  have»  nor,  consequently,  how  the  right  of  o^ier  penos 
may  be  afiected.  In  that  respect,  therefore,  the  award  is  good.  The  rale  of 
Easier  Term,  2  Geo.  4,  has  been  referred  to.  That  rule  requires  that  the 
objections  intended  to  be  relied  on  should  be  stated,  not  that  the  heads  of 
ai^ument  on  each  objection  diould  be  stated. 

LiTTLBDALB,  J.— The  Only  valid  objection  is,  that  the  award  is  not  dev 
as  to  costs.  They  are,  by  the  terms  of  the  reference,  to  abide  the  €¥ent  of 
the  award.  The  arbitrator  had  no  direct  authority  to  award  them,  bat  ther 
were  to  go  with  the  award.  Then  it  is  said  that  the  arbitrator  has  exceeded 
his  authority  in  other  respects,  and  that  the  award  is  imoertain  and  not  finiL 
It  appears  to  me  that  he  has  not  exceeded  his  authority,  and  that  the  award 
is  sufficient  and  certain.  As  to  the  point  about  the  plaintiff  and  detoJant 
being  tenants  in  common,  and  not  joint  tenants,  that  is  not  raateiiaL  The 
arbitrator  has  not  exceeded  his  authority  with  regard  to  the  pump.  A  pomp 
is  only  of  use  for  the  purpose  of  getting  water;  and  therefore,  when  it  is  aaid 
that  the  plaintiff  is  entitl^  to  the  yard,  an  exception  is  made  in  &Tour  of  the 
defendant,  that  he  shall  have  the  free  use  of  the  water  from  the  pump.  That 
seems  to  be  an  exoq>tion  as  to  the  sole  property  of  the  pump  being  in  the 
plaintifi^  but  it  is  not  so,  but  is  explained  by  what  goes  before.  The  autho- 
rity to  deckire  who  shall  have  the  care  and  management  of  the  pump,  seeaa 
to  me  to  give  the  arbitrator  the  power  of  saying  who  shall  repair  it.  The 
arbitrator  has,  in  effect,  said  that  it  shall  be  repaired  at  the  joint  expense. 
As  far  as  the  liability  to  repair  goes,  no  objection  can  be  made  to  the  avaid 
It  is  said  that  the  right  to  take  the  water  in  common  almost  makes  the  tw 
parties  tenants  in  common;  but  it  seems  to  me  only  to  amount  to  saying  that 
the  defendant  has  a  right  to  the  use  of  the  water  in  common  with  the  plaintiiE 
The  variance  between  the  power  and  Uie  award  in  this  respect  is  so  tS^ 
that  it  is  no  objectbn  to  the  award.  On  that  point  there  is  no  suffioeot 
ground  for  setting  aside  the  award.  On  the  whole,  I  am  of  opinion  ^  the 
award,  with  the  exception  of  what  relates  to  costs,  is  perfectly  good. 

Patteson,  J. — ^I  am  entirely  of  the  same  opinion.  At  first  I  was  indined 
to  think  that  the  rule  ou|^t  to  be  discharged  altogeth^,  but  I  now  agree 
with  the  rest  of  the  Court  that  it  must  be  made  absolute  as  to  the  oesti. 
The  terms  of  the  reference  are  singular  with  respect  to  the  costs,  for  it  is  not 
a  reference  of  any  particular  action,  with  a  declaration  that  the  costs  are  to 
abide  the  event  of  the  action,  but  several  matters  being  in  difierence  betveen 
the  parties,  the  arbitmtor  is  authorized  to  award  upon  them,  and  the  costs  aie 
to  abide  the  event  of  that  award.  The  reference  seemed  to  anticipate  that  the 
decision  would  be  all  one  way,  or  all  the  other.  But  that  was  almost  impossible 
from  the  nature  of  things,  and  in  fact  it  turns  out  not  to  be  so  h^e.  The 
arbitrator  has  directed  how  the  costs  are  to  be  paid.  The  award  is  u* 
valid  as  to  that,  for  he  had  not  in  fact  any  power  to  award  costs,  and  so  6r, 
therefore,  the  award  is  bad.  Then  with  respect  to  another  part  of  the  ease, 
strictly  speaking  upon  the  terms  of  this  rule,  the  party  could  not  be  albvw 
to  enter  into  the  grounds  of  objection;  but  if  an  arbitrator  exceeds  the 
authority  given  him,  I  hope  it  will  not  be  taken  that  because  all  the  objec 
tions  are  not  specifically  set  forth,  they  may  not  be  brought  under  the  notice 
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of  the  Court.  The  case  cited  upon  this  point  diflers  from  the  present.  It  JB^s  Ben<K 
was  stated  there  thai  the  arbitrator  had  not  decided  all  the  matters  in  differ- 
ence. If  no  more  had  appeared,  that  would  not  have  been  suflScient.  But  it 
was  held  that  the  rule  and  the  affidavit  on  which  it  was  obtained  might  be 
coupled  together;  and  that  the  affidavit  might  be  referred  to  lor  the  purpose 
of  explaining  the  award  and  the  objections  to  it  There  is  no  affidavit  in  the 
present  case  that  can  be  so  resorted  to.  There  is  nothing  but  the  award 
here,  and  the  party's  attention  is  not  drawn  to  the  particular  part  of  the 
award  that  is  objected  to.  I  for  <Mie  should  say  that  the  point  on  which  the 
arbitrator  is  supposed  to  have  exceeded  his  authority  is  not  sufficiently  set 
forth.  For  the  future  it  must  be  understood  that  when  it  is  stated  that  an 
arbitrator  has  exceeded  his  authority,  the  party  making  the  complaint  must 
state  in  what  respect  he  has  done  so ;  and  if  the  party  objecting  says  that  the 
award  is  uncertain,  he  must  state  in  what  respect  it  is  so,  otherwise  neither 
the  parties  called  on  to  answer,  nor  the  Court  will  be  properly  informed  on 
the  subject  What  in  substance  is  the  other  objection?  why,  that  this 
arbitFatc»r,  having  authority  to  say  whose  is  the  property,  and  how  the  thing 
shall  be  used,  has  said  that  it  is  the  property  of  one,  and  that  the  other  has 
an  easement  in  it  Can  any  thing  be  more  proper,  or  is  there  any  thing 
objecti(«iable  in  point  of  law  in  such  a  finding  by  the  arbitrator?  It  is  said 
that  he  lias  exceeded  his  authority  in  this  finding ;  I  say  that  he  has  not  done 
so,  and  that  the  words  "  how  it  shall  be  used"  gave  him  the  power  to  do 
what  he  has  done.  If  he  says  that  the  thing  shall  be  occupied  by  two 
persons,  he  has  a  right  to  say  in  what  manner  they  shall  occupy  it  But 
there  are  other  words  that  put  his  authority  on  this  point  beyond  a  doubt. 
He  is  to  direct  "  who  shall  have  the  care  and  management  thereof.** 
Takmg  these  words  together,  it  is  impossible  that  any  person  can  doubt  that 
he  has  the  power  which  he  has  exercised  in  making  this  award,  for  if  he  had 
the  power  of  saying  who  should  occupy  and  enjoy,  and  how  the  property 
shall  be  occupied,  used,  and  enjoyed,  he  is  right  in  saying  all  that  he  has  said, 
and  in  declaring  who  shall  repair  that  part  of  the  property  from  time  to  time. 
I  see  nothing  in  the  award  that  justifies  the  allegatk>n  that  it  is  not  final 
and  conclusive. 

CoLSRiDGB,  J. — I  entirely  concur  with  the  construction  of  the  rule  of 
Court  which  has  now  been  givea  There  is  no  doubt  what  is  the  object  of 
the  rule,  nor  can  there  be  any,  that  the  object  would  be  defeated,  if  the  con- 
struction now  adopted  by  the  Court  were  not  put  upon  it  If  the  party 
complaining  of  the  award  states  upon  his  rule  no  more  of  the  nature  of  his 
objectk>n  than  he  has  done  in  this  case,  it  is  impossible  to  allow  him  after- 
wards, when  the  case  comes  on  for  argument,  to  go  into  a  full  and  lengthened 
statement  of  his  objections.  I  am  glad  to  be  able  to  declare  that  this  is  a  case 
in  which  no  hardship  whatever  will  arise  from  the  observance  of  the  rule;  for 
on  the  investigation  of  the  particular  fects  of  this  case,  I  am  of  opinion  that  no 
such  hardship  can  occur.  In  construing  an  award  we  must  consider  both 
the  subject-matter  itself,  and  the  object  of  the  parties  in  submittifig  to  the 
reference.  We  must  ask  ourselves  whether  we  are  called  upon  to  deprive 
a  word  of  its  ordinary  meaning.  The  words  used  seem  to  me  to  have  a 
particular  construction  in  this  particular  case. 

Rule  discharged  as  to  all  but  the  part  relating  to  the  emrts. 
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j:ii^i^«a. 


1.  An  instru- 
ment WM  made 
whereby  the 
defendants  pro* 
mUed  to  wr  to 
the  pUintitf,  or 
ord^r^  a  aam 
certain  by  in- 
■talmentt,  but 
it  was  thereby 
declared  **  that 
it  was  thereby 
considered  and 
fully  intended 
by  thereceirer 
M  well  as  the 
girer  of  that 
note  of  hand  f 
that  all  installed 
payments 
thereupon 
whatsoever, 
from  and  im- 
mediately after 
the  decease  of 
the  plaintiff, 
should  cease 
and  become 
null  snd  void  to 
all  intents  and 
purposes 
against  the  ex- 
ecutors, Ac.  A 
declaration  de- 
scribed the  in- 
strument as  an 
agreement  or 
instrument  in 
writing : — 
Held,  that  a 

Slea  that  the 
efendants  did 
not  make  the 
said  supposed 
promissory 
note  in  the  de- 
claration men- 
tioned, was  bad 
on  special  de- 
murrer. 
^  2.  Such  an 
instrument  is 
not  a  promis- 
sory note,  being 
payable  only  on 
a  contingency. 

3.  Quere, 
whether  a  plea 
which  is  in 
effect  only  sn 
answer  to  the 
first  count  of  a 
declaration,  is 
not  bad  on  spe- 
cial demurrsr, 
if  it  begin  ss  an 
answer  to  the 
whole  action. 


WoRLEY  V.  Harrison  and  another. 

A  SSUiVIPSIT.  The  declaration  contained  a  Bpecial  count,  and  a  cooDt  oo 
an  account  stated.  The  special  count  set  out  an  agreement  or  instro- 
ment  in  writing,  dated  14th  May,  1832,  whereby  the  defendants  jointly  aoi 
severally  promised  to  pay  to  the  plaintiff  or  her  order  50il,  in  the  proportioQs 
and  on  the  several  days  and  times  thereunder  mentbned  (being  for  Tihie 
received  by  sundry  household  goods,  &c.  duly  sold),  by  way  of  instaloNots, 
in  manner  and  form  following ;  that  is  to  say,  the  sum  of  5/.  on  11th  Oaoltr 
then  next,  and  a  like  sum  of  5/.  on  the  6  th  Aprils  1833  (and  so  on  for  dgfat 
other  instalments  of  5/.  each,  payable  on  the  llth  October  and  6th  April'm^ 
each  year).  But  nevertheless  it  was  by  the  said  agreemoit  or  instnuneDt 
declared  that  it  was  thereby  considered  and  fuUy^intended  by  the  receiver  is 
well  as  the  givers  of  that  note  of  hand,  that  all  installed  payments  thereupon 
whatsoever,  from  and  immediately  after  the  decease  of  the  plaintiff  should 
cease  and  become  null  and  void  to  all  intents  and  purposes  agtinst  ^ 
executors  or  administrators  of  the  plaintiff  as  by  the  said  agreement  or  io- 
strument,  reference,  &c.  Mutual  promises,  and  breach  by  nonpayment  of  two 
instalments  on  6th  April  and  llth  October,  1834.  Plea9:  "And  the  said 
defendants,  by  F.  /.,  their  attorney,  say  that  they  did  not  make  the  said  sup- 
posed promissory  note  in  the  said  first  count  mentioned  modo  et  forma,  con- 
cluding to  the  country;  and  as  to  the  account  stated,  non  oimmptil 
Demurrer :  stating  for  cause  that  the  first  plea  was  not  expressed  to  be 
pleaded  to  the  first  count  of  the  declaration  only,  and  must  therefore  be 
deemed  and  taken  to  be  pleaded  to  the  whole  declara^on ;  whereas  it  could 
only  be  an  answer  to  the  first  count,  and  not  to  the  last  count :  and  that  the 
defendants  in  the  plea  alleged  that  they  did  not  make  the  said  supposed 
promissory  note ;  whereas  the  plaintiff  declared  not  upon  any  promissoiT 
note,  but  upon  the  agreement  or  instrument  in  writing  therein  set  out,  and 
which  was  not,  nor  could  it  operate  as,  or  be  deemed  or  taken  to  be,  a  pro> 
missory  note.     Joinder  in  demurrer. 

Wightman,  in  support  of  the  demurrer. — ^The  plea  is  bad  on  both  the 
grounds  specified.  The  first  objection  is  quite  clear :  the  plea  professes  to 
Imswer  the  whole  declaration,  when  in  truth  it  is  only  an  answer  to  the  iiRt 
coiuit.  As  to  the  second  objection,  the  instrument  is  not  a  promissory  note, 
and  could  not  be  recovered  on  as  such.  Being  void  on  the  decease  of  tbe 
plaintiff,  it  was  only  payable  on  a  contingency,  Roberts  v.  Peake  {a) ;  Car^ 
V.  Faneourt  {b) ;  Goee  v.  NeUon  (c) ;  Leeds  v.  Laneaehire  {d) ;  WiUiem- 
eon  V.  Dennett  (e);  Bayl  on  Bille,  page  16,  5th  edit;  Richards^ 
Richards  (/) ;  Clarke  v.  Pereival  (g) ;  and  Bolton  v.  Dugdale  (A). 

MUler^  in  support  of  the  plea. — The  plea  on  the  face  of  it  clearly  refers 
only  to  the  first  count  of  the  declaratbn.  The  defendants  here  have  adopted 
the  new  form,  and  have  merely  pleadedthat  they  did  not  make  thepromissonr 


(a)  1  Barr.  S2S. 
(6)  5  Term  Rep.  4^2. 
(c)  1  Barr.  896. 
(cO  9  Camp.  205. 


ie)  2  Camp.  417. 
(/)  2  Barn.  &  Add.  457. 
((7)  2  Baro.  &  Add.  660. 
<A)  2  Bam  «  Add.«l9. 
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note  in  the  first  count  of  the  declaration  mentioned,  and  of  that  they  put  Xk^Sf^eh. 
themselves  upon  the  country.  That  is  clearly  a  plea  to  the  first  count  alone; 
as  to  the  second  point,  the  defendants  merely  make  a  representation  by  way 
of  denial,  and  the  Court  is  to  say  what  is  the  effect  of  the  instrument.  It  is 
not  meant  to  be  contended  that  the  plaintiff  was  bound  to  declare  upon  this 
instrument  as  having  the  legal  effect  of  a  promissory  note.  The  issue  ten- 
dered by  the  plea  is  not  whether  the  instrument  is  or  is  not  a  promissory 
note,  but  that  this  instrument,  be  it  what  it  may,  was  never  made.  The 
plaintiff  calls  it  a  note  of  hand,  in  his  declaration — that  term  is  synonymous 
with  a  promissory  note,  and  not  with  an  agreement. — [Patteson,  J. — ^That  is 
the  term  used  in  the  instrument  itself.] — That  is  true ;  and  the  plaintiff  says 
that  he  accepted  the  same  as  an  agreement ;  but  be  that  as  it  may,  when  he 
does  accept  it,  he  is  bound  by  the  description  of  it.  The  plea  is  sufficient,  if 
it  gives  the  opposite  party  to  understand  that  whatever  is  the  nature  of  the 
instrument,  the  defendants  did  not  make  it. 

Wtffhtman,  in  reply.— It  is  no  answer  to  the  demurrer  to  say  that  the  plea 
is  understood  by  the  opposite  party.  The  defendants  have  no  right  to  call 
the  instrument  by  any  other  name  than  that  which  is  given  to  it  in  the  decla- 
ration. Such  a  plea  might  possibly  be  good  on  general  demurrer,  but  this  is 
a  special  demurrer.  By  the  nile  of  HiL  Term,  4  Wm,  4,  s.  9,  it  is  declared, 
that  all  pleas  pleaded  without  the  formal  introductory  parts  there  stated  shall 
be  taken  to  be  in  bar  of  the  whole  action. — [Patteson,  J. — That  appears  to  be 
so,  but  it  means  the  whole  of  that  part  of  the  subject  of  action  to  which  such 
pleas  are  pleaded.  This  construction  has  already  been  put  upon  the  rule.] — 
[^LiUUdale,  J. — Suppose  the  defendants  had  not  pleaded  a  second  plea, 
would  you  not  have  signed  judgment  ?] — ^Perhaps  we  might  have  done  so.^ 
[Pait€9(m^  J. — ^But  your  argument  does  not  depend  on  that  rule.  I  can  con- 
ceive the  traverse  offset  in  one  plea  as  to  the  fact  alleged  in  one  count  of  a 
declaration  to  be  in  efiect  an  answer  to  the  whole  declaration.  If  that  be  so, 
although  this  plea  might  appear  to  be  an  answer  to  the  whole  declaration,  it 
would  turn  out,  on  looking  to  the  declaration,  to  be  an  answer  to  part  only.] 
— The  case  may  be  as  is  now  supposed.  The  plaintiff  could  not  sign  judg- 
ment if  the  plea  appeared  to  be  an  answer  to  the  whole  declaration.  It  does 
appear  to  be  so  here,  for  there  is  nothing  absolutely  to  limit  the  plea  to  one 
count. 

LiTTLSDALE,  J.  (  f  ). — The  first  objection  is,  that  this  plea  professes  to  be 
an  answer  to  the  whole  declaration,  when  in  fact  it  is  an  answer  only  to  part. 
I  am  not  quite  satisfied  upon  that  point ;  I  rather  think  that  it  is  so,  but  I 
shall  not  give  a  positive  opinion  upon  it ;  for  it  is  clear  on  the  second  objec- 
tion, that  judgment  must  be  for  the  plaintiff.  The  defendants  had  no  right 
to  say  that  they  did  not  make  the  promissory  note.  The  declaration  does 
not  say  that  they  did.  The  plaintiff  sets  out  the  instrument  in  the  declara^ 
lion,  and  uses  the  word  "  note;"  but  in  setting  it  out,  shews  it  to  be  an 
agreement.  It  is  not  payable  at  all  events.  As  to  calling  the  instrument  a 
pote  of  hand,  that  may  in  common  parlance  mean  a  promissory  note,  but  in 
law,  the  term  *'  promissory  note,"  has  a  technical  meaning  within  the  Statute 

(i)  Lord  Denman,  C.  J.,  absent. 
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of  i^imty  and  this  instrument  is  not  a  note  within  the  Statute.  T\x^ 
fendants  have  not  any  right  to  give  to  the  instrument  such  a  meamog  in  tbe 
plea.  It  appears  upon  the  whole  to  be  an  agreement  A  promissory  note 
is  a  technical  instrument,  and  the  defendants  have  no  right  to  gire  it  tint 
name. 

Patteson,  J. — Upon  looking  at  this  instrument,  I  am  cleaily  of  the  suy 
opinion.  It  is  payable  upon  a  contingency,  for  it  might  happen  that  not  one 
farthing  may  ever  liecome  due  upon  it.  In  the  interval  between  the  date  of 
it  and  the  day  of  its  becoming  due,  the  plaintiff  might  have  died,  and  then 
is  a  clause  at  the  end  of  it,  that  the  instalments  should  cease  and  become 
null  and  void  immediately  after  the  death  of  the  plaintiff.  It  is  therefoR 
not  a  promissory  note,  nor  is  it  called  so  in  the  declaration.  That  name  is 
studiously  avoided,  though  even  the  calling  it  so  would  not  have  made  iti 
promissory  note,  when  it  was  in  its  nature  different  from  one  ;  but  it  is  not 
called  so.  The  instrument  itself  is  set  out.  The  plea  then  sUtes  that  tbe 
defendants  did  not  make  the  said  supposed  promissory  note  in  the  declin- 
tion  mentioned.  It  is  not  mentioned  as  a  promissory  note  in  the  declaratioo: 
and  this  therefore  is  no  plea  to  the  declaration.  I  am  &r  from  saying  thil 
the  first  objection  does  not  present  good  ground  of  special  demurrer.  11k 
second  ground  of  demurrer  is,  however,  decidedly  good ;  and  the  phuntilT  is 
entitled  to  judgment. 

Williams,  J. — ^I  am  of  the  same  opinion.  The  whole  aigument  Id  this 
case  arises  on  the  description  of  the  instrument.  It  is  true  that  in  one  fwt 
of  the  declaration,  the  term  *<  note  of  hand ''  is  used,  but  that  is  not  a  tenn 
employed  by  the  plaintiff,  but  is  used  in  the  instrument  itself;  and  hevtf 
obliged  to  employ  it  in  setting  out  the  instrument.  That,  however,  does 
not  entitle  the  defendant  to  assume  the  right  of  calling  it  a  promissorj  note 
Taken  altogether,  it  is  not  a  promissory  note,  for  it  is  not  payable  at  a  time 
certain,  but  upon  a  contingency.  The  defendants  have  given  it  a  m« 
which  is  not  given  to  it,  either  in  the  count  itself,  or  by  the  legal  effect  of  tbe 
instrument.  I  shall  not  say  any  thing  on  the  other  point,  as  there  is  a  cleir 
ground  of  demurrer  on  this  description  of  the  note. 

Judgment  for  the  plaintiC 


The  King  v.  Sutton. 

1.  An  inflmt  INDICTMENT  for  the  non-repair  of  a  bridge,  to  which  the  defendant  was 
is  in^pwMSBion        alleged  to  be  liable,  ratione  tenura.     Plea : — Not  guilty.     At  the  trial  »t 

of  an  est^  in  the  Spring  Assizes  for  Derbyshire,  in  1 834,  it  appeared  that  the  defendant  vtf 

tenure  of  which  an  infant,  at  school,  of  eleven  years  of  age :  that  he  was  the  son  and  heir  of 

bUUy  torejJldr  Sutton,  who  died  intestate,  seised  of  the  lands,  in  respect  of  the  tenure 

abndge,  is  not  of  which  the  liability  to  repair  the  bridge  was  insisted  on;  that  the  lands 

dTrtmem  for "'  ^®^®  occupied  by  the  defendant's  mother,  who  was  the  defendant's  guardian. 

Don-repair,  The  jury  returned  a  verdict  for  the  Crown,  with  leave  reserved  to  move  to 

or  occupier!^*'  set  aside  that  verdict,  and  enter  a  verdict  of  not  guilty. — A  rule  had  been 

2.  A  guar- 
dian in  soccsffe  is  liable. 

3.  Qii€re^  whether  an  owner  who  is  not  in  occupation  is  liable. 
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obtained  to  shew  cause  why  the  verdict  given  for  the  Crown  should  not  be  KhffaBemOL 
set  aside,  and' a  verdict  entered  for  the  defendant.     The  rule  was  moved  on      t^^  ^^^^ 
two  grounds: — Ist,  That  the  defendant  was  an  infant;  and  2d!y,  thW  he  v. 

was  neither  the  owner  nor  the  occupier  of  the  estate  (a). 

Sir  F.  PdiioeJt,  Baiguy,  N.  R.  Ciarkey  and  Waddinpton,  in  Easter  Term, 
shewed  cause. 

The  AUwrney-Generaly  Adame,  Serjt.,  and  Amoe,  in  support  of  the  rule. 

Cur.  adv,  tult 

Lord  Denman,  C.  J.,  in  this  term  {June  4)  gave  judgment. — ^This  was  an 
indictment  for  the  non-repair  of  a  bridge,  in  the  county  of  Nottingham,  which 
it  was  alleged  the  defendant  was  bound  to  repair,  ratione  tennra.     The 
indictment  was  in  the  common  form.     At  the  trial  a  verdict  was  given  for 
the  Crown.     Upon  the  argument  on  a  motion  to  enter  a  verdict  of  not 
guilty,  and  also  for  a  new  trial,  several  points  were  raised  ;  but  we  do  not 
think  it  necessary  to  decide  more  than  one.     The  defendant  was  the  son 
and  hehr  of  a  Mr.  Sutton,  why  died  seised  of  the  property  in  respect  of  which 
the  liability  was  contended  for.     He  was  an  inftmt  of  eleven  years  of  age, 
then  at  school,  but  passing  his  vacations  with  his  mother,  who  was  his 
guardian,    and   who  resided    on   the  property.     It   was    argued  that  he 
was  not  the   occupier  of  the  land,  and  that  the  occupier  only  could  be 
indicted  for  noo-repair.     As  we  think  that  he  is  neither  the  owner  nor  the 
occupier,  so  as  to  make  him  chargeable,  it  is  unnecessary  to  decide  the 
general  point,  whether  the  owner  would  be  liable  or  not,  the  occupier  being 
always  clearly  liable.    Considoring  it  as  settled  law,  that  the  occupier  is 
liable,  and  assuming,  for  the  purpose  of  argument,  that  the  owner  may  be  liable, 
the  question  here  is,  whether  the  defendant  can  be  properly  considered  in 
either  of  these  characters ;  that  would  depend  on  the  consideration  of  the 
facts  of  the  case,  and  upon  the  nature  of  the  duty  sought  to  be  cast  upon 
him.     As  to  the  former  of  these;  taking  the  possession  of  the  defendant's 
mother  to  be  only  the  possession  of  a  guardian  in  soccage,  what  consequence 
would  follow  ?    It  is  clear,  from  several  authorities,  that  for  some  purposes, 
an  infant,  whose  guardian  in  soccage  is  in  possession,  is  considered  in  law  as 
the  owner  of  the  land.     Thus  he  is  actually  seised  for  the  purpose  of  trans- 
mitting the  land   by  descent,  or  excluding  the   half-blood,  de  poeeeesio 
fratris,  Bro.  Abridg.   Descent,  pi.  19;  and  Goodtitle  y.  Newman  {b).    In 
both  of  these  cases,  an  actual  entry  and  possession,  by  construction  of  law 
at  least,  was  necessary.     The  defendant  has  therefore  the  actual  seism  of 
the  estate ;  but  as  it  is  in  the  hands  of  his  guardian,  only  so  far  at  present 
that  he  can  claim  a  maintenance  from  it,  and  no  more.     That  is  his  personal 
r«latk>n8hip  to  it  at  the  present  moment.     Then  as  to  the  duty  which  is 
sought  to  be  cast  upon  him.     This  is  not  the  duty  of  any  inhabitant  of  the 
county  liable  to  pay  rates  to  the  public,  as  a  contribution   towards   the 

(a)  The  rale  was  also  for  a  new  trial,  on  of  the  Coort  proceeded  entirely  upon  that 

the  groand  that  dociimeDts  were  received  part  of  the  rale  which  was  for  entering  a 

in  ertdence  for  the  prosecution,  which  were  rerdict  for  the  defendant,  the  other  part  of 

Qotadmifiible,  aod  that  documents  tendered  the  case  is  omitted, 

as  evidence  for  the  defendant  were  impro-  (6)  3  Wils.  516. 
perly  rejected.    As,  however,  the  judgment 
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JSi^^mIL  expense  of  repeiring  the  bridge ;  bat  the  case  of  an  indiridial  vbokre- 
quired  to  do  an  act  which  is  thrown  upon  him  by  act  of  law  without  lag 
assent  It  is  reasonable  to  suppose,  that  the  owner  or  occupier  who  u  to  be 
held  criminally  liable,  should  be  able  to  hold  the  land  in  respect  of  wkid 
that  liability  is  to  be  fixed  upon  him.  We  ought  to  require  some  pcindple, 
or  authority,  to  shew  us  that  he  who  does  not,  and  cannot  hold  the  knd  » 
as  to  hare  the  control  over  it,  is  yet  liable  for  the  performance  of  a  datT  of 
this  kind,  arising  out  of  the  holding  of  it.  It  is  true,  that  if  it  were  sbewn 
that  no  other  person  is  liable,  we  should  not  want  analogies  in  kw  to  skr 
that  performance  by  him  might  be  enforced*  In  BaeotCs  Abndgment  (e), 
the  cases  are  sufficiently  referred  to.  Lord  Coke  says  (cQ,  that  a  house  cr 
land  coming  by  descent,  or  purchase,  is  liable  to  this  public  charge.  Tie 
remaining  question,  therefore,  is  whether  the  guardian  in  soccage  is  an  oidc: 
and  occupier  of  the  land,  and  liable  as  such.  It  is  clear  from  Rn^ 
Oakiey  (0),  that  during  the  continuance  of  his  interest,  he  is  m  entire  pos- 
session  of  the  land.  He  may  bring  trespass  or  ejectment  in  his  ovd  nane, 
and  avow  for  damage /ea«anl;  or  he  may  make  leases  in  his  own  Dame,uiiti 
his  ward  arrives  at  the  age  of  fourteen  years.  Wade  v.  Baker  (f),  Skoplm 
V.  Roydler  (jg).  And  he  may  make  grants  of  copyholds  (A).  The  goardiui 
in  spocage  then  being  in  possession,  subject  only  to  a  future  accounting,  b 
is  such  an  owner  and  occupier  as  may  be  looked  to  for  the  discharge  of  all 
these  obligations  which  the  indictment  charges  the  defendant  to  he  liable  to 
perform;  and  there  is  no  injustice  or  inconvenience  in  holding  him  to  be 
liable ;  for  he  may  have  an  allowance  in  his  account  with  the  infiint  for  ii(i) 
Assuming  the  general  owner  and  occupier  to  be  liable  raiume  tenwa,  stil 
the  infant  in  ward  of  the  guardian  in  soccage  is  not  liaUe ;  and  the  defendant 
in  this  case  is  therefore  entitled  to  have  a  verdict  of  not  guilty  entemi 
There  was  a  former  case  in  which  the  judgment  was  suspended  to  abide  the 
event  of  this  case.  The  verdict  there  was  for  the  defendant.  He  is  entitM 
to  judgment  on  that  verdict. 

Rule  ahsohite. 

(e)  Tit  "  Infant  and  Age.'*  L.  (g)  Cro.  Jae.  99. 

{d)  8  loBt  703.  ih)  8  Roll.  Abridg.  41. 

(«)  10  East.  491.  (t)  1  Inst  183. 
(/)  1  Ld.  Raym.  131. 


Fletcher  v.  Lew. 

An  ^yplicatioQ    rpHIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  further  proceed' 
^^ti^jU'"  ing»  should  not  be  stayed  until  the  plaintiff  should  give  secoiitj fcr 

^T^^^uIIm       ^s***  h®  ^^^^  "°  Belgium,     The  actbn  was  against  a  custom-hotue  officer: 
**  **  ^  notice  of  action  was  given  on  the  24th  March,  1836  ;  and  the  serrke  oo  tbe 

defendant  was  on  the  6th  April;  a  copy  of  a  writ  of  summons  was  serred  00 
the  solicitor  to  the  customs  on  the  12th  iftfay.  He  gave  the  usual  under- 
taking to  appear  for  the  defendant  on  the  13th  May.  An  appearance  ^ 
entered ;  and  on  the  23d  May,  the  declaratbn  was  delivered  with  a  demaod 
of  plea.  On  the  27th  May  a  plea  was  delivered ;  and  on  the  30th  May  ^ 
rule  fiiM  was  obtained. 
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Plati  shewed  cause ;  and  contended  that  the  application  bein^  made  after    Xi^Bnek. 
plea  pleaded,  was  too  late. 

The  Aticfney-General  and  Barlow,  in  support  of  the  rule,  contended  that 
the  application  was  made  within  the  time  limited  by  the  98th  rule  of  H,  T. 
2  fFm.  4,  that  is,  before  issue  joined. 

The  Court  referred  to  Fry  v.  Willi  (a),  in  which  it  was  held  that  a 
defendant  was  not  deprived  of  his  right  to  have  security  for  costs  by  having 
obtained  time  to  plead ;  and  granted  the  rule. 

Rule  absolute. 

(a)  3  Dowl.  Prac.  Cas.  6. 

Blewitt  v.  Trbgonning. 

npRESPASS  quare  elauMum  fregii,  and  for  taking  sand,  &e.  belonging  to  i.  AeuiUiai 

the  plaintiif.     Plea:  1st,  Not  guilty;  2d,  A  prescriptive  right  in  6rtfory#  Inu^^f^^J^ih 
SimmoMy  for  himself  and  his  tenants,  occupiers  of  the  defendant's  farm,  to  to  take  from  a 
take  sand  in  the  loeuMtn  quo  for  manure ;  and  justifying  as  tenant  of  Gearg§  l^lch^i^jumt 
Simmons  ;  3d,  As  to  particular  trespasses  committed  ailer  2d  November,  1832,  ^he  sea,  land 
a  plea  of  justification  under  2  &  3  Wm,  4,  c.  78,  that  the  occupiers  of  the  f^  manurer* 
defendant's  farm  had  been  accustomed  as  such  occupiers  for  60  years  last  *™^***^A 
past,  to  take  sand  in  the  locue  in  quo  for  the  purpose  of  manure,  and  so  profits  m  aUmo 
justifying  as  an  occupier  of  the  farm.     The  4th  plea  stated  the  same  right  to  Jjj^  *°*  " 
have  been  in  the  occupiers  of  that  farm  for  the  last  30  years.     The  5th  plea    .  2.  Such  a 
justified  under  a  non-existing  grant  of  such  right  by  the  Dean  and  Chapter  SaimS^* 
^Exeter,  the  owner  of  the  soil,  made  before  the  13  Eliz.  ell.     The  6th,  custom. 
7th,  8th,  and  9th  pleas  justified  under  non-existing  grants  from  the  crown, 
and  from  the  Earl  of  Cornwall,     The  10th  plea  stated  that  the  loeue  in  quo 
was  contiguous  and  adjoining  to  the  sea-shore,  and  that  the  sand  in  the 
declaration  mentioned  was  sand  which  had  been  from  time  to  time  drifted 
and  carried  by  and  through  the  force  and  violence  of  the  wind  from  ofiT  the 
sea-shore  into  the  locus  in  quo.    It  then  alleged  a  custom   for  all   the 
inhabitants  of  the  parish  of  St  Erme  occupying  lands  within  the  parish,  to 
take  and  carry  away  sand  from  the  locus  in  quo,  for  the  purpose  of  manuring 
their  lands,  and  justified  under  such  custom. 

The  replications  took  issue  on  all  these  several  rights.  The  cause  was 
tried  at  Exeter  before  Williams,  J.,  in  the  Summer  Assizes  of  1834.  The 
evidence  shewed  that  not  only  the  inhabitants  of  St  Erme,  but  also  of  several 
other  parishes,  had  been  accustomed  to  take  sand  from  the  locus  in  quo. 
The  jury  found  for  the  plaintiff  on  all  the  issues  but  that  on  the  10th  plea, 
and  on  that  issue  they  found,  for  the  defendant,  and  stated  as  follows  :— 
**  We  find  that  the  custom  extends  to  all  the  parishes  named.  We  find  no 
right  belonging  to  the  particular  &rm  of  the  defendant  independent  of  the 
custom  which  extends  to  all  the  parishes.'^  It  was  objected  that  a  custom 
which  was  pleaded  as  applying  to  St.  Erme,  was  negatived  by  proof  of  a 
custom  equally  applicable  to  St.  Erme  and  the  adjoining  parishes.  The 
learned  judge,  however,  thought  that  laying  the  custom  narrower  than  it 
was  proved  was  not  a  variance.    Leave  was  however  given  to  the  plaintiff  to 
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move  io  enter  a  verdict  for  nominal  damages  in  case  the  Court  should  be  of 
opinion  that  the  learned  judg^  should  have  told  the  jury  that  the  custom  was 
not  proved  as  laid,  and  also  in  case  the  Court  should  think  that  no  custom  to 
take  sand  in  aUeno  solo  could  be  set  up.  A  rule  had  been  obtained  by  the 
plaintiff  to  enter  the  verdict  for  him  upon  the  issue  on  the  lOlh  plea,nofi 
obstante  veredicto,  with  one  shilling  damages  (a). 


r  a  right  over 

a  witness  for 
the  plaintiff  in 
cross-exami- 
nation spoke  of 
the  exercise  of 
the  same  right 
by  other  |ier- 
Bons  besides 
the  defendant : 
on  his  re-ex- 
amination he 
gare  evidence 
of  the  exercise 


(a)  Blbwitt  V,  Tkboonning. 

1.  In  trespass  Thbre  was  another  rule  in  this  case,  for 

ouareelautum  a  new  trial  obtained  by  the  defendant, 
fregttfOnu,  plea  ^hich  came  on  for  argument  separately, 
of  a  ri«ht  over     ^he  additional  facts  were,  that  a  witness  for 

the  plaintiff,  in  his  cross  examination,  said 

that  other  persons  besides  the  defendant 

had  been  accustomed  to  take  sand  from'the 

locus  in  quo;  he  also,  in  his  re-examination, 

said,  that  these  persons  had  not  only  been 

accustomed  to  take  sand  thence,  but  also 

from  other  tewems  or  heaps  on  other  estates; 

and  also,  that  they  bad  on  some  occasions 

been  slopped  from  doing  so  as  regarded  the 

heaps  on  the  other  estates.    The  learned 

judge,  in  his  summing  up,  called  the  atten- 
tion of  the  jury  to  the  nature  of  the  right 
of  the  rfght  over  ^  claimed  both  by  custom  and  by  prescrtp- 
places  other  tion,  and  told  them,  that  in  order  to  snp- 
than  the  locus  port  the  right  as  claimed  by  prescription,  it 
in  fua ;  and  the  was  necessary  that  the  defendant  should 
jurjr  found  for  prove  an  exercise  of  exclusive  acts  of 
ixU  fil"!*^*"*"  ownership ;  and  he  left  it  to  them  to  say 
imw)™.  whether  the  evidence  supported  the  right 

tionoF^hiT^?^^   as  claimed  by  prescription  ©r  by  custom 
dence  was  no 
ground  for  a 
newtrialon  the 
part  of  the  de- 
fendant.   The 
judge  ought  to 
nave  been  re- 
quested to  ex- 
punge it  from 
his  notes  at 
the  trial. 

2.  Where  in 
trespass  there 
is  a  plea  of  pre- 
acription,  and 
several  pleas 
claiminj^  under 
non-existing 
grants  from 
oifferent  per- 
sons, and  the 
evidence  is 
usage,  without 
shewing  any 
time  at  which 
such  usage 
commenced,  it 
is  no  misdirec- 
tion to  tell  the 
jury  there  is  no 
evidence  on  the 
pleas  of  non-existing  grants. 

'  '  '  r  custom,  another  by 
1  the  attention  of  the 
i  support  the  prescrip- 
tion exclusive  enjoyment  was  necessary: — Held,  that  it  was  no  misdirection,  as  the  expression 
'*  exclusive*'  was  used  to  point  their  attention  to  the  different  nattue  of  the  claim  by  custom 
as  a  public  right,  and  by  prescription  as  a  private  right. 

4.  Quere,  whether  the  same  person  can  hsve  a  right  by  custom  and  a  prescriptive  right  to  do 
the  same  thing. 


he  also  said  that  there  was  no  evidence  to 
sapport  the  issues  on  the  non-existing 
pants.  The  ground  of  the  rule  was  the 
improper  reception  of  the  evidence  of  what 
was  done  on  the  other  estates;  and  mis* 
direction. 

Sir  fV,  Follett  shewed  cause. 

Crowder  and  Butt  in  support  of  the  rule. 

Lord  Dbnman,  C.  J. — This  was  an  ac- 
tion of  trespass.— [His  Lordship  then,  after 
stating  the  pleadings,  said,]  This. is  a  mo- 
tion for  a  new  trial;  and  two  questions 
have  been  raised: — 1st,  Whether  the  evi- 
dence of  the  existence  of  the  right  claimed 
on  other  estates  than  that  of  the  plaintiff 
was  improperly  received  ?  and  idly.  Whe- 
ther it  was  not  a  misdirection  in  the  learned 
judge  who  tried  the  cause,  to  tell  the  jury, 
that  to  ^support  a  right  by  prescription  it 
was  necessary  that  there  should  be  exclu- 
sive acts  of  ownership  ?  I  should  observe, 
that  the  nature  of  this  record  rendered  it 
extremely  difficult  for  a  judge  to  keep  clear 
of  what  might  not  be  perfectly  correct.  I 
am  not,  however,  at  all  prepared  to  say 
that  any  thing  was  done  which  was  incor- 
rect The  evidence  shewed  that  the  occu- 
piers of  the  defendant's   farm  had  been 


accustomed  to  take  the  saad.  The  plaia- 
tiff's  witness,  was  cross-examined  on  the 
subject  of  this  alleged  right ;  and  then  od 
re-examination  it  came  out,  that  other  pei^ 
sons  besides  the  oocupiers  of  the  defend- 
ant's fiarm  had  been  accustomed  to  take  the 
sand.  That  was  improperly  thrown  oat 
by  the  witness.  Now,  as  the  subject  arose 
out  of  the  cross-examination,  it  was  admis- 
sible as  evidence,  unless  the  defendaot't 
counsel  objected  to  it.  That  was  not  done. 
As  to  the  other  objection,  that  the  learned 
judge  was  wrong  in  saying  that  some  evi- 
dence of  exclusive  enjoyment  was  required: 
supposing  the  question  was  put  for  the  jary 
to  say^  whether  there  was  a  custom  or  a 
prescription ;  the  language  as  to  exclusive 
occupation  was  meant  to  fx>int  their  atteo- 
tion  to  the  distinction.  Then  the  question 
was  ^uite  properly  pot,  and  there  wai  no 
misdirection,  except  on  the  suppositkw  thst 
there  may  be  a  custom  and  a  prescription 
existing  at  the  same  time.  We  all  have 
doubts  upon  the  subject  whether  such  a 
twofold  right  can  exist  We  should  like, 
therefore,  to  pause  before  we  come  to  a 
decision.  If  they  can,  the  question  should 
not  have  been  put  io  Che  aftemaiiva  On 
that  point,  therefore,  we  will  take  time  to 
consider.  On  the  other  point,  on  the  lost 
grants,  it  is  quite  suffideat  to  observe,  that 
if  there  was  any  evidence  at  all,  it  was 
equally  applicable  to  them  all ;  and  if  any 
inference  was  to  be  drawn  as  to  one,  the 
same  inference  was  equally  to  be  drawn  as 
to  all.  That,  therefore,  seems  to  make  an 
end  of  the  question ;  because  it  is  perfectly 
clear  that  no  evidence- which  wooM  support 
one,  would  support  either  of  the  others. 
On  all  the  points,  therefore,  except  as  to 
the  question  whether  the  learned  judge  was 
right  in  putting  the  question  of  custom  or 
prescription  in  the  alternative,  nothing  was 
done  with  which  this  Court  ought  to  inter- 
fere; and  the  rule  must  be  discharged.  On 
the  point  reserved,  the  Court  will  take  time 
to  consider. 

LiTTLEOALB,  J. — I  am  entirely  of  the 
same  opinion.  On  the  first  point,  the  de- 
fendant's counsel,  who  was  at  liberty  to  do 
so,  should  have  taken  care  to  set  the  matter 
right  at  the  trial.  As  to  the  supposed  mis- 
direction in  directing  the  jury  that  in  order 
to  support  a  plea  of  prescription,  it  was 
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Crowder  and  Buti  shewed  cause  against  the  rule. — The  10th  plea  is  a    Kif^Bej^sk, 
good  plea.     The  custom  set  up  is  to  take  a  reasonable  quantity  of  sand  for 
the  purpose  of  manuring  the  lands  of  the  inhabitants  of  this  parish.     The 
sand  is  alleged  to  be  sand  drifted  by  the  sea.     It  is,  therefore,  no  claim  to 
take  away  another's  soil,  for  the  sand  thus  drifted  is  not  the  soil  or  freehold 


Qlewitt 
r. 

TaKOOMNIKO. 


necessary  that  there  should  be  an  ezclosive 
enjoyment;  I  apprehend  that  Ae  learned 
judg^  only  meant  to  call  the  attention  of 
the  jniy  to  the  distinction  between  a  custom 
and  a  prescription.  Then,  as  to  the  ob- 
servation made  respecting  the  pleas  claim- 
ing the  right  by  non-existing  grants,  I 
think  the  learned  judge  was  perfectly  right 
I  am  not  prepared  to  say  at  present  whether 
a  custom  and  a  prescnption  may  or  may 
not  exist  together. 

Pattbson,  J. — With  regard  to  the  ques- 
tion on  the  evidence,  1  hwl  some  doubt  at 
first  But  looking  at  the  pleadings,  and 
the  state  of  the  cause  when  the  evidence 
objected  to  came  out,  I  can  find  nothing  to 
call  the  attention  of  the  learned  judge  to 
the  subject.  If  it  had  appeared  that  ^  the 
evidence  of  other  persons  exercising 'the 
right  had  not  been  introduced  by  the  cross- 
etaminatioa,  I  think  the  plaintiff  would  not 
have  been  juitifled  in  introducing  the  evi- 
dence respecting  other  places  in  his  re- 
examination. If  the  introduction  of  the 
evidence  was  the  voluntaiy  act  of  the  wit- 
ness, the  defendant  shouldf  have  objected  to 
it  If.  however,  he  lets  the  cause  go  on, 
it  is  his  fault.  The  evidence  was  admitted 
by  the  act  of  the  defendant  himself,  and 
not  by  any  fault  of  the  judge.  I  do  not 
wish  to  give  any  opinion  on  the  point 
whether  it  was  incumbent  on  the  plaintiff 
to  negative  the  eiistence  of  the  supposed 
grantors  of  the  non-existing  graAts,  or  on 
the  defendant  to  shew  their  existence.  In 
this  case  this  was  immaterial,  because  from 
the  course  the  cause  took,  all  these  pleas 
became  out  of  the  question.  The  evidence, 
if  it  proved  any  thing,  proved  a  prescrip- 
tion. No  commencement  was  shewn,  and 
an  uninterrupted  exercise  of  the  right  was 
proved.  That  is  evidence  to  support  a  plea 
of  a  prescription,  and  not  a  plea  of  non- 
existing  grant  The  evidence  applicable 
to  a  right  claimed  by  lost  grant,  ought  in 
some  way  to  shew  that  the  exercise  of  the 
right  began  sometime  about  the  period  of 
the  grant.  Here  there  was  no  such  evi- 
dence; therefore  no  iury  could  say  that 
the  exercise  of  the  right  was  to  be  referred 
to  either  of  the  grants.  The  other  ques- 
tion, whether  the  learned  judge  was  right 
in  his  directioii  upon  the  subject  of  the  ex- 
clusive nature  of  a  prescriptive  right,  de- 
pends upon  the  question  whether  a  general 
right  by  custom  could  exist  together  with  a 
prescriptive  right  attached  to  a  imrticular 
farm.  If  they  could  not,  then  the  direction 
was  perfectly  correct.  It  api^ears  to  me, 
that  unless  particular  expressions  in  the 
direction  are  laid  hold  of,  the  general  pur- 
pose of  the  direction  was  to  draw  the  atten- 
tion of  the  jury  to  the  difference  between 
the  issues  on  the  custom  and  the  prescrip- 


tion. In  this  view  of  the  case,  the  word 
*' exclusive'*  does  not  niean  that  other 
farms  may  not  have  the  same  right,  but  is 
used  in  contradistinction  to  the  right  claimed 
as  a  public  right  It  would  have  been 
quite  a  different  thing  if  there  had  been  onlv 
one  plea  of  prescription  upon  the  record. 
On  the  whole,  I  cannot  see  any  fault  in 
this  respect  in  the  direction. 

Williams,  J. — It  struck  me.  at  the  trial, 
that  the  defendant,  so  far  as  he  established 
his  public  right  by  custom,  explained  away 
his  private  right  by  prescription.  I  asked 
the  jury  to  say  in  which  right  the  defend- 
ant was  entitled ;  and  in  doing  so,  as  I 
thought  the  proof  ought  to  have  reference 
to  an  exercise  of  the  right  in  respect  of  the 
farm,  I  made  use  of  the  word  "  exclusive*^ 
in  explaining  the  distinction  to  the  jury. 
As  to  the  lost  grants,  I  thought  there  was 
nothing  to  prove  one  any  more  than  an 
other.  Proceeding  on  the  ground  adverted 
to  already,  I  asked  the  jury  to  consider 
what  there  was  to  satisfy  them  that  the 
grant  was  made  by  one  person  any  more 
than  another ;  and  how  they  could  find  that 
a  grant  was  made  by  any  one  in  particular, 
when  Uie  evidence  was  equally  applicable 
to  all. 

Rule  discharged,  except  as  to  the  point 
whether  a  custom  and  a  prescription 
could  exist  together,  and  as  to  that 
point  Cur,  adv.  vult. 

Lord  Dbnman,  C.  J.,  on  a  subsequent 
day  (16  June),  gave  judgment.— This  case 
was  treated  on  the  point  which  we  reserved 
for  consideration,  as  if  there  had  been  two 
pleas  only,  and  as  if  the  learned  judge  had 
directed  the  jury  to  consider  which,  if  either 
of  them,  was  proved,  because  both  could 
not  be  established.  On  reflection,  how- 
ever, we  doubt  whether  this  was  a  question 
for  the  jury.  Whether,  as  an  abstract 
question,  a  custom  and  a  prescription  can 
exist  together,  if  properly  proved,  we  do 
not  think  it  necessary  to  determine.  On 
looking  at  the  case,  there  is  great  doubt 
whether  the  ruling  of  the  learned  judge 
decided  that  they  could  not  It  must  be 
taken  to  have  had  reference  to  the  fact  that 
the  same  evidence  was  applicable  to  both 
issues.  It  is  inconsistent  with  common 
sense  to  suppose  that  the  jury  understood 
that  the  same  evidence  would  be  sufficient 
to  support  one  right  claimed  under  a  gene- 
ral custom,  and  another  claimed  under  a 
particular  prescription.  It  was  manifestly 
necessary,  therefore,  that  the  jury  should 
make  an  election,  and  say  which  of  the 
two  righu  was  established.  The  direction 
of  the  learned  judge  was  therefore  right ; 
and  there  is  no  ground  for  disturbing  the 
verdict. 

Rule  discharged. 
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a^$  Bemsk.    of  the  plaintiff.— [Z,t///^d^,  J.— Is  it  not  difficult  to  distinguish  between  tbe 
Blbwitt       ^^^  ^^  ^^  ^^^y  ^^  ^^^  ^^  drilled  upon  it?] — The  plea  takes  that  distioc- 
9.  tion.     It  claims  the  right  to  take  only  reasonable  quantities  of  sudi  sand  u 

BooNMiiro.  ,,^^  drifted  from  the  sea-shore.  The  soil  of  the  plaintiff  here  is  upon  the 
cliff:  is  different  even  from  the  sand  drifted  from  the  shore,  and  is  so  aD^  a 
the  plea.  In  all  the  other  cases  where  a  plea  of  this  sort  has  been  held  bid, 
the  plea  claimed  a  right  to  take  from  another's  soil.  Here  it  daims  no  such 
right,  but  distinctly  denies  the  sand  to  be  the  soil  and  freehold  of  the  piaio- 
tiff:  it  is  not  even  alleged  in  the  declaration  to  be  the  soil  of  the  plaiotif  Id 
Gateward^s  case  (Jk)  it  was  held  that  a  custom  to  exercise  a  right  of  comoHn 
was  bad  ;  but  that  was  on  the  ground  that  the  herbage  which  was  taken  Ta« 
attached  to  the  soil.  The  only  reason  given  why  such  a  right  as  this  canoot 
be  pleaded  as  a  custom,  is  that  such  right  cannot  be  released ;  whereas,  if  it 
be  annexed  to  the  fee,  it  inay  (c) ;  but  that  is  immaterial ;  ibr  it  might  eqiullj 
be  said  of  all  easements,  and  they  may  be  claimed  by  custom.  This  is  not  i 
claim  to  take  the  profits  of  another^s  soil,  but  may  be  likened  to  a  case  cf 
going  over  another's  land  to  take  sea-weed  thrown  up  by  the  wind  and  dried  la 
the  shore.  It  amoun  ts,  therefore,  only  to  an  ejisement,  which  may  be  daimed  bj 
custom,  Fiteh  v.  Rawiins  (</).  Though  the  right  claimed  may  scmietimes  be 
injurious  to  the  soil  of  another,  still  it  maybe  ckdmed  by  custom  (0).  Sand  is 
like  any  other  chattel,  and  a  custom  to  take  chattels  may  be  well  pleaded  (/I 
This  is  a  mere  claim  of  a  right  of  way  to  take  a  personal  thing,  which  voold 
otherwise  drift  away.  In  SiiU  v.  Butts  {g)  a  custom  to  dig  clay  was  pleaded. 
and  no  objection  was  taken.  So  in  Selby  v.  Robinson  (h\  a  custom  for  poor 
and  indigent  householders  in  a  place,  to  cut  and  carry  away  rotten  bougb 
and  branches  in  a  chase,  was  held  bad,  on  the  ground  that  the  descriptioD  d 
persons  was  too  general,  but  only  on  that  ground.  A  right  of  way  may  be 
claimed  by  custom  over  another's  soil  (t).  There  are  several  peculiar  cus- 
toms in  Cornwall^  which,  however,  are  good.  In  Rawe  v.  Brsnten  (j)  a 
custom  was  proved  for  any  tinman  in  the  county  of  Cornwall  to  go  upon 
waste  lands,  and  mark  out  the  bounds  within  which  he  intended  to  work  k 
tin.  This  is  not  so  strong  a  custom  as  that,  and  the  plea  may,  therefore,  veil 
be  supported.  In  Oxenden  v.  Palmer  (k)  a  custom  to  take  shingle  from  tfae 
sea-beach  was  acted  on  as  valid. 

Sir  W,  FoUett,  in  support  of  the  rule. — ^The  plea  is  bad  in  eveiy  way.  The 
defendant  assumes  a  right  to  follow  what  he  calls  a  personal  thing  over 
another's  land,  and  take  it  there.  He  has  no  right  to  take  this  sand  00  tbe 
sea-shore,  for  the  sea-shore  is  as  much  the  soil  of  an  individual  as  any  inclosed 
field.  It  is  impossible  to  say  which  is  the  sand  drifted  frcHU  the  sea,  and 
which  is  the  soil  of  the  plaintiff;  and  the  claim  of  the  defendant  is  therefore 
in  substance  a  claim  to  take  the  soil  of  the  plaintiff.  The  custona  is  ako 
bad,  as  pleaded,  for  uncertainty :  so  that  even  on  the  facts,  the  plea  conld  not 
be  supported.  The  custom  pleaded  is  a  custom  to  take  the  profita  of  th^ 
plaintiff's  land,  and  is  therefore  bad.  It  may  be  good  as  a  prescriptioo  in  » 
que  estate,  for  the  owner  of  the  land  may  purchase  the  right  and  get  rid  of  it 

(6)  6  Co.  Rep.  60.  (9)  Cfo.  Elix.  484. 

(c)  GrUutead  r.  Marlow,  4  Term  Rep.  (A)  8  Term  Rep.  758. 

717 ;  1  WnL  Saund.  841  (8).  (t)  Pain  v.  Patrick,  8  Mod,  WS. 

id)  9  H.  Black.  898.  (j)  8  Bam.  &  Cres.  787;  and  jeej" 

(•)  7  ViD.  Abr.  "  Curtom,"  174.  Gitbert  v.  TomUon,  4  Dowl.  &  Bjl.  ^ 
(/)  7  Vin.  Abr.  "  CaaCom/'  178-185.  (A)  2  Barn,  ik  Add.  886. 
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The  authorities  in  Viner^t  Abridgment  do  not  affect  this  case,  if  they  proceed    Kin^»  Pemeh, 
on  the  distinction  between  a  custom  and  a  prescription  in  a  que  estate,  and  if      blewitt 
they  disregard  that  distinction  they  are  bad  law.     He  was  stopped.  «•- 

Lord  Denman^  C.  J. — ^It  is  perfectly  clear  that  this  is  not  a  good  custom. 
The  article  claimed  to  be  taken  and  carried  away  is  part  of  the  soil,  and 
cannot  be  separated  from  it.  There  is  no  conceivable  process  by  which  the 
separation  can  be  effected.  There  is  no  pretence  that  any  such  mode  of  sepa- 
ration was  known.  This  point  must  decide  the  present  case;  it  is  unnecessary 
to  go  further. 

LiTTLEDALE,  J. — I  was  Originally  struck  by  the  uncertain  nature  of  the 
right  now  claimed.  It  is  impossible  to  know  what  you  are  taking.  Sand 
may  drill  up  and  mix  with  the  soil>  not  only  where  there  are  hedges,  but  in 
open  places ;  and  there  are  many  parts  of  the  kingdom  where  it  is  not  worth 
while  to  inclose  the  shore,  for  the  land  would  not  pay  the  expense.  All  the 
6and  adjoining  has  been  thrown  up  on  such  places  from  time  to  time  by  the 
sea.  It  appears  to  me  that  the  sand  may  be  blown  into  a  field,  and  must  be 
considered  as  part  of  the  soil  of  that  field,  for  the  soil  is  not  composed  solely 
of  what  was  originally  there,  but  of  what  is  placed  there  artificially  aflerwards. 
'Whatever  comes  upon  the  ground,  and  mixes  with  it,  becomes  part  of  the 
soil.  The  defendant  claims  to  take  away,  to  make  part  of  the  soil  of  his  own 
close,  that  which  was  part  of  the  soil  of  the  plaintiflfs  close.  Pleading  such 
a  right  by  way  of  custom  is  a  mode  to  get  rid  of  a  prescription.  That  may 
be  for  the  party's  convenience,  but  cannot  be  readily  sanctioned  by  the 
Court,  for  a  prescription  must  shew  some  legal  origin. 

Patteson,  J. — I  am  clearly  of  the  same  opinion.  I  think  it  is  not  necessary 
to  enter  into  the  discussion  as  to  the  distinction  between  a  custom  and  a  pre-  \ 
scription.  It  is  quite  clear  that  there  cannot  be  a  custom  to  take  profits  in  , 
iiiieno  solo.  That  is  admitted ;  but  it  is  said  here  that  the  custom  now 
claimed  is  not  a  custom  of  that  kind.  It  is  perfectly  clear  that  it  is  a  custom 
claimed  to  take  what  they  want  for  the  manure  of  their  own  land.  Then  the 
question  is,  whether  the  defendant  seeks  to  do  this  in  alieno  solo,  I  say 
that  he  does ;  for  sand,  whether  thrown  from  the  shore,  or  driven  there, 
if  it  has  lodged  upon  the  close  is  part  of  the  close ;  and  though  it  is  very 
easy  to  say,  when  the  parties  have  a  mind  to  say  it,  we  are  only  taking  the 
drifted  sand  from  the  sea-shore,  yet  it  is  impossible  to  pretend  that  part  of 
the  soil  of  the  party  is  not  mixed  with  it.  In  my  opinion,  when  it  becomes 
mixed  in  that  way,  it  becomes  part  of  the  plaintiff's  -close,  and  cannot  be  re- 
nnoved  under  a  custom  of  this  sort.  I  think  that  this  custom  is  in  fact  a 
custom  to  take  profits  in  alieno  aolo,  and  is  therefore  bad. 

Williams,  J. — This  master  was  brought  to  my  attention  at  the  trial;  and 
I  then  thought  the  custom  claimed  was,  in  fact,  a  custom  to  take  profits  in 
alieno  solo.  I  also  considered  the  custom,  as  pleaded,  uncertain,  indefinite, 
and  vague.  I  think  it  impossible  to  tell  how  far  what  is  claimed  as  drift  was 
in  fact  the  original  soil  of  the  close. 

Rule  absolute  for  entering  a  verdict  for  the  plaintiff  on  all  the  issues^ 
with  1 8,  damages. 
VOL.  I.  2  H 
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*^15li^2!^  Gibson  v.  Winter  and  another. 

1.  In  an  •ction  /COVENANT  OD  a  poUcy  of  insurance  under  seal.  There  had  been  i 
the^defendant  former  action  and  a  trial  (a).    A  person  named  Le  Quesne  was  the  piin- 

pleadBpajrinent  cipal,  the  plaintilT  was  the  agent.     The  action  was  necessarilj  brought  in 

to  the  plaintiff       .'^ '  -  >^.,  t       i     i      «»        ^     ■  .•  -..ti  i    * 

ontberecoxd,     the  name  of  Gibson,  who  had  efiected  the  policy.     When  the  former  cue 

TOmin^^irt^y*  ^^^  ®"  ^^^  *"**  ^^"^^  ^"^  Tenterden,  his  lordship  left  it  to  the  jury  to 
to  the  suit,  say  whether  certain  payments  made  to  Gibton  by  the  defendants,  were  to  be 
fraud  alT4^^  taken  as  payments  as  against  Le  Quetnej  in  satisfaction  of  the  daim  upon 
*^t  Si"'*}^*^*  ^^  policy.  The  jury  found  that  they  were  payments  in  the  way  of  extii- 
plea  off  the  file,  guishing  a  debt  due  from  Gibson  to  the  defendants,  and  that  Le  Q^em  M 
aga^*wMch"  "^^»^»®^  ^^^  payment.  The  Court  subsequently  ordered  a  nonsuit  to  be  en- 
cause  is  shewn  tered,  in  order  to  enable  the  plaintiff  to  bring  another  action.  The  present 
■tanoe,  the^*^  action  was  then  commenced,  and  the  defendants  pleaded  payment 

eounsd  making 

the  rightto  re!  ^-  ^-  Richards  applied  for  a  rule  to  restrain  the  defendants  from  pleading 
a^\n  ^^  ^  payment  to  Gibson  as  a  defence  to  this  action.  The  real  plaintiff  here,  lod 
the  only  person  beneficially  interested  in  the  suit,  is  Le  Queens,  The  pla 
is  quite  beside  the  merits  of  the  case ;  and  the  Court  will  not  permit  a  partj 
to  take  advantage  of  there  being  merely  a  nominal  plaintiff  on  the  reconL  in 
order  to  plead  a  plea  which  will  have  the  eflect  of  preventing  the  real  partr 
to  the  issue  from  recovering  a  bond  fide  debt. 

The  Attomey-General  shewed  cause  in  the  first  instance.— This  applica- 
tion is  totally  without  precedent  Without  saying  anything  as  to  what  majbe 
the  limits  of  the  power  of  this  Court,  it  is  quite  clear  that  no  such  rule  was 
ever  before  granted,  nor  even  applied  for.  If  the  plaintiff  thinks  that  he  can 
defeat  this  payment  on  the  ground  of  fraud,  he  may  do  so  by  a  diflerent  appli- 
cation to  the  Court,  Payne  v.  Rogers  (A),  and  Jones  v.  Herbert  (c).  "Hwe 
is  no  pretence  of  fraud  in  the  present  case,  and  the  defendants  ought  to  be 
allowed  to  protect  themselves  from  paying  the  same  demand  twice  over. 

Per  Curiam. — ^We  cannot  interfere  in  this  case. 

R,  F.  Richards  claimed  the  right  to  reply,  as  on  an  ordinaiy  rule  to  shev 
cause* 

The  Court,  after  consultation,  permitted  him  to  do  so. 

Per  Curiam.  Rule  T^baei 

(a)  5  Bam.  &  Add.  06.  (e)  7  Taaot  431. 

(6)  1  Dougl.  407. 
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NoRRisH  V.  Richards.  iGnjVB^c*. 

PJASE   for  a  malicious  arrest.     Plea:  not  guilty.     At  the  trial  before  l.  Where  • 
Bosanquet,  J.,  at  the  Exeter  Spring  Assizes,  1834,  it  appeared  that  the  ~^^"|,y®" 
original  action  was  brought  in  the  Borough  Court  of  Tiverton,  in  August,  ^*abeai  ccrjms 
1831.     That  action  was  removed  by  habeas  corpus   into  this  court  by  court*the"cau8e 
the  defendant  (the  plaintiff  in  this  action),  in  February,  1832.    Bail  was  « not  out  of 

,1.  .        ,  ,     .        .  ^,    ,  ,  ..  r      .  ,.  court  for  want 

then  put  m,  but  no  declaration  was  filed  or  delivered  withm  two  terras  of  declaration 
afterwards.     Evidence  was  given  of  a  search  in  the  oflSce  for  a  declaration  "JJ-m^s^fton^^^^ 
in  Trinity  Term,  1832;    and  upon  that  the  present  action  was  brought,  time  of  bail 
It  was  objected  that  there  was  no  sufficient  determination  of  the  original  suit;  ''^'proof  that 
but  the  learned  judge  was  of  opinion  that  there  was,  and  a  verdict  was  found  •  ^^ ^  *^V^l?!f*? 
for  the  plaintiff.     A  rule  for  a  new  trial  was  obtained  in  this  term,  on  the  an  action  re- 
ground  that  there  was  no  sufficient  determination  of  the  action  (a).  haZ^  c^^  us 

within  two 

The  Attorney-General  and  Erie  shewed  cause. — The  original  action  was  JuSd'em  evi- 
determined.    The  cases  cited  when  this  rule  was  obtained  are  all  distinguish-  dence  of  a  de. 
able  from  the  present.     Wilkinson  v.  Howell  (6)  was  a  case  of  a  stet  pro-  the  suit  to  sup- 
eessus;   and  there  Lord  Tenterden  ruled  that  it  was  a  determination  by  port  an  action 
consent,  after  which  an  action  for  malicious  arrest  could  not  be  maintained,  aneat. 
Button  v.  Stroubridge  (c),  shews  that  after  a  removal  by  habeas  corpus,  if  ^hethelnln  ac- 
the  plaintiff  does  not  declare  within  two  terms,  the  defendant  is  not  bound  to  tton  for  a  ma- 
accept  the  declaration.     Pierce  v.  Street  (d)  was  not  a  case  of  removal  by  ^^  ^^ 
habeas  corpus  ;  and  merely  determined  that  in  an  ordinary  case,  proof  that  tained  when 
no  dechiration  was  filed  or  delivered  within  a  year  after  the  return  of  the  writ,  been  removed 
was  sufficient  to  shew  a  determination  of  the  suit.  •   After  a  removal  by  from  wi  inferior 

^     court  by  hahenz 

habeas  corpus  the  practice  is  different.     The  plaintiff  is  bound  to  declare  eormu. 

within  two  terms  ;  and  if  he  does  not,  the  cause  is  out  of  court  and  deter-  h  T.^2  w!^< 

mined.     The  defendant  is  not  after  that  time  obliged  to  accept  a  declaration.  No.  35,  applies 

That  was  the  case  when  the  search  for  a  declaration  was  made  in  the  present  j^qI  to^aU^* 

instance.  It  is  clear,  therefore,  that  the  original  action  was  determined  before  causes,  whe- 

1  .  ,  I  rwii  »  •    .  ■  •  /.I        *"*»■  originally 

the  present  action  was  brought.     The  only  remaining  pomt  arises  out  of  the  brought  in  a 
dictum  of  Lord  Tenterden,  in  Wilkinson  v.  Howell,  that  the  determination  '?,F®"?''  *^'*'*' 

'  '  either  by  ser- 

sfaould  be  in  such  a  way  as  to  furnish  evidence  of  a  want  of  probable  cause,  viceabie  or  bail- 
That  must  be  taken  according  to  the  state  of  facts  in  that  case ;  and  will,  on  removed^^c^e' 
examinaticM),  be  found  not  to  apply  to  the  present  case.  ^7  ^*ohea* 

COTVUi. 

5.  Quere, 

Sir  W.  Follett  and  Bere,  in  support  of  the  rule.— There  was  no  determi-  ^^«il»«; ««  " 

.   .     ,        .  M  -I  .-  ,  .  \  .       .         action  for  a 

nation  of  the  original  action  at  all ;  and  if  there  was,  it  was  not  a  determination  malicious  ar- 

in  such  a  way  as  shewed  that  it  had  not  been  properly  brought.     That  is  fn  wWch  the** 

necessary  in  an  action  for  malicious  arrest ;  and  that  is  what  is  laid  down  by  priRinal  action 

Lord  Tenterden  in  Wilkinson  v.  Howell,     That  doctrine  is  in  accordance  with  must  be  such 

Sinclair  Y.  Eldred  (e).  The  fact  that  in  this  case  the  cause  had  been  removed  *?  *"  **"'^ 

from  an  inferior  court  into  this  court  by  habeas  corpus,  makes  no  difierence ;  for,  of  reasonable 

although  the  defendant  was  not  bound,  after  two  terms  had  elapsed,  to  accept  ^^'^ 

(a)  The  rale  was  also  obtained  on  the  (6)  Mood.  &  Malk.  495. 

gToand  of  misdirection,  on  the  merits  of  the  (c)  1  Stra.  631 . 

daim  by  the  defendant  against  the  plaintiff,  (d)  3  Bam.  &  Adol.  897. 

bat  the  judgment  proceeded  wholly  on  the  (e)  4  Taunt  7. 
groand  that  there  was  do  sufficient  deter- 
mifiation  of  the  suit. 

2h2 
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Kif^Bentk.  a  declaration,  the  plaintiff  might  still  hare  declared ;  and  if  the  defeodiot  kl 
accepted  the  decliuation,  the  cause  would  have  gone  on.  If  a  cause  be  re- 
moved from  an  inferior  court  by  the  defendant,  the  plaintiff  is  not  bound  to 
declare  in  the  court  above,  if  he  has  taken  no  other  steps  than  compelling 
the  defendant  to  put  in  and  justify  bail,  dock  v.  Dixcn  (f). — [PaUumi,  J. 
»-It  has  been  decided  to  be  the  practice  in  the  Comnum  Fleas,  that  a  pkin- 
tiff  must  declare  before  the  end  of  the  second  term,  if  he  be  ruled  to  deciue, 
but  if  not,  before  the  end  of  the  vacation  after  the  second  tern.  If  be  does 
not,  he  is  then  out  of  court,  Barnes  v.  Jackson  (^).  In  the  Kin^^t  Bend 
the  plaintiff  was  not  out  of  court  until  four  terms  had  elapsed,  unless  tite 
defendant  signed  judgment  of  non  pros,  after  the  end  of  the  second  term, 
Worley  v.  Lee  (A).  The  new  rules  (t)  assimilated  the  practice  of  both 
Courts  in  this  respect  What  is  there  to  shew  that  the  practice  has  not  bea 
altered  as  to  causes  removed  by  habeas  corpus  as  well  as  other  cases!] 

Cur,adxf,wk 

Lord  Dbnman,  C.  J.,  on  a  subsequent  day  (16th  /im«),  gave  judgment. 
He  stated  the  &ct8,  and  then  proceeded.  It  may  be  doubtful  whether  so 
action  for  malicious  arrest  can  be  maintained  at  all  when  the  cause  has  been 
removed  by  habeas  corpus  by  the  defendant.  The  question,  however,  bere 
is,  whether  the  original  actbn  was  properly  determined.  Prevkm^y  to 
WorUy  V.  Lse  (A),  the  plaintiff  was  bound  to  declare  within  two  terms,  or  he 
was  liable  to  be  nou  prossed.  After  two  terms  had  elapsed,  he  could  wA 
declare ;  for  the  defendant  was  not  bound  to  accept  any  decUration.  The 
practice  is  so  kid  down  in  Ttdd.  By  the  case  of  Woriey  v.  Lee  (A)  the 
practice  was  altered,  for  it  was  decided  that  unless  there  was  a  judgment  of 
non  pros.^  the  plaintiff  had  four  terms  within  which  to  declare.  Cooper  r. 
Nias  (J)  also  shews  this  to  have  been  the  practice.  The  old  practice 
remained  unaltered  in  the  Common  Pleas,  Wynne  v.  Clark  (k).  In  thee 
cases  there  was  nothing  peculiar  in  the  actions.  None  of  the  cases  sheviog 
what  is  the  practice  as  to  declaring  after  a  removal  by  habeas  corpus,  are  later 
than  the  decision  in  Woriey  v.  Lee;  but  if  there  were  any,  it  would  not  be 
material,  because  by  the  36th  rule  of  H,  T.  2  W.  4,  it  is  provided  that  in  all 
the  courts  a  plcdntiff  shall  be  deemed  out  of  court,  unless  he  declare  within 
one  year  after  the  process  is  returnable.  There  is  no  exception  to  this  rule; 
and  we  think  that  it  applies  to  all  courts  and  to  all  cases ;  so  that  now, 
whether  the  action  be  originally  brought  in  the  superior  court,  either  by  ser- 
viceable or  bailable  process,  or  removed  there  by  writ  oi  habeas  corpvt,^^ 
plaintiff  is  not  out  of  court  for  want  of  declaring  until  the  end  of  four  tenas 
unless  there  be«  judgment  of  non  pros,  for  want  of  a  declaration  within  tvo 
terms.  But  in  the  case  of  a  removal  by  the  defendant  by  habeas  corpus,  theic 
can  be  no  judgment  of  non  pros,  for  not  declaring,  because  the  plaintiff  is 
not  bound  to  follow  the  cause.  It  follows,  therefore,  that  the  cause  in  such 
case  is  not  out  of  court  till  the  end  of  the  year.  In  the  present  case  i» 
search  for  a  declaration  was  proved  subsequently  to  Trinity  Term,  1^-i 
there  was  therefore  no  sufficient  evidence  that  the  cause  was  determined  at 
all.     On  this  ground  therefore  the  rule  must  be  made  absolute;  and  it  >s 

(/>  S  Maale  &  Selw.  9S.  (t)  H.  T.  2  W.  4,  No.  85. 

07)  1  Bing.  N.  S.  645.  (»  8  Bam.  &  Aid.  871. 

(A)  %  Term  Rep.  118.  {k)  5  Taunt.  649. 
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unnecessary  to  enter  into  the  other  point,  whether  the  dictum  of  Lord  Ten-    Kin^Bemek, 
iei'den  be  correct  or  not  ,  Norrxsh 

Rule  absolute.         „     *• 

I 

Doe  d.  Edwards  v.  Johnson  and  others. 

g JECTMENT  tried  before  Vaughan,  B.,  at  Cambridge,  in  the  summer  of  ^^l^\l, 
1833.    The  jury  found  a  verdict  for  the  plaintiflT,  subject  to  a  case,  scribing  him- 
which  stated  that  the  plaintiff  claimed  as  heir  at  law  to  William  Edwards,  J^^^^^^ 
deceased,  and  the  defendants  claimed  under  the  will  of  William  Edward;  "  all  and  sin- 
described  oi  Leverington,  in  the  hie  of  Ely.    By  the  will  he  devised  unto  £jJ^"Ja"iT 
his  friends,  John  Johnson,  of  Leverington  Parson  Drove,  in  the  said  Isle  ^^^^^^*  *"* 
ef  Ely,  farmer,  and  others,  "all  and  singular  his  messuages,  lands,  tene-  ofwhattenun 
ments,  and  hereditaments,  of  what  tenure  soever  the  same  may  be,  situate,  soererthe 

"       '  '    same  may  o©, 

lying,  and  being  at  Leverington  aforesaid,  and  in  Wisbech  St.  Peter's,  and   aituate,  lying. 

Wisbech  Si,  Mary's,''  &c.     By  a  codicil  the  testator,  after  reciting  that  he  ^£^^^o^ 
had  contracted  w;ith  the  Reverend  Jeremiah  Jaehson  for  the  sale  of  four  aforesaid,  and 
acres,  two  roods,  and  fifteen  perches  of  land  situate  in  Leverington,  directed  \>eier\  and 
that  in  case  the  sale  thereof  should  not  be  completed  during  his  lifetime,   Kjj^,^* 
his  trustees,  describing  Johnson  as  of  Leverington  Parson  Drove,  should  truateM,  one  of 
complete  the  same.     Evidence  was  offered  by  the  defendants  of  certain  J^ribJ^L^rf 
letters  of  composition  and  exemplifications  concerning  the  parish  church  of  Letferin^ 
Leverington,  with  the  annexed  chapel  of  Parson  Drove,  by  one  of  which  the  The'pLiah^ 
vector  agreed  that  the  inhabitants  of  Leverington  Parson  Drove  might  have  I^venngUm  in- 
there  the  sacraments  appertaining  to  marriages  and  burials,  yet  without  ^ry  called** 
prejudice  to  the  parochid  church  of  Leverington  ;  such  inhabitants  acknow-   p^"^!L^ 
ledging  themselves  to  be  subject  to  the  mother  and  parish  church  of  Le-  and  the  testator 
verington.    Evidence  was  also  given  of  articles  of  agreement  between  the  Jf^ii*£2^^ 
rector  and  churchwardens  and  divers  inhabitants  of  Leverington,  and  the  <o»»  u  well 
curate  of  Leverington,  and  divers  inhabitants  of  Leverington  Parson  Drove,  ^\^  of  it^c^ed 
which  was   to  put  an  end  to  suits  and  controversies   then  existing  be-  ^^oennf^ 
tween  the  inhabitants  of  Leverington  and  the  inhabitants  oi  Leverington  as  the  other  >- 
Parson  Drove,  by  which  the  former  agreed  to  pay  a  certain  sum.    The  ^^^t^n^"*^ 
defendants  also  put  in  evidence  a  series  of  collations  for  the  rectory  of  Letering^n 
Leverington,   from   1662   to  1774.      The   form  of  the  collation  in   1724  ^Z^hr^t 
was  thus: — ** Decemb.  die  10"  1724.     Institutus  est  pre/atus  Broch  Rand  will. 
eapellanus  Domi  et  reetoriam  de  Leverington  cum  capelld  de  Parson  Drove," 
&c.,  and  so  of  the  subsequent  collations.      The  above  evidence  was  all 
objected  to.     The  Act  of  Parliament  for  draining  Bedford  Level  was  also 
put  in;  and  proof  was  given  that  several  allotments  of  land  in  Leverington 
Parson  Drove  were  made  under  that  act  in  respect  of  messuages  in  Lever' 
ington.    Other  public  documents  were  likewise  put  in,  which,  if  admitted, 
tended  to  shew  that  Leverington  Parson  Drove  was  within  the  parish  of 
Leverington,  as  also  the  title  deeds  of  the  estate  describing  it  as  part  of  that 
parish.     Parol  evidence  was  also  given  to  the  same  efiect;    but  it  also 
appeared  that  there  were  separate  overseers  and  churchwardens  and  con- 
stables for  Leverington^  and  for  Leverington  Parson  Drove,  and  different 
land-tax  assessments  for  each  ;  but  that  in  the  land-tax  assessment  of  Lever^ 
ington  Parson  Drove,  parts  of  the  land  in  Leverington  were  included,  and 
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Kin^i  Bendt.    vicM  versa.     The  plaintifT  put  in  several  Acts  of  Pariiament  and  other  doni- 

DoTdewL       w*'****  ^*^^  *  ^»c^  ^  shew  that  Leverington  and  Levermgton  Panon  Drm 

Edwabds      had  been  treated  as  separate  and  distinct  places.     The  question  for  the 

Johnson.      opinion  of  the  Court  was,  whether  18|-  acres  of  land  in  Leverington  Farm 

Drove  passed  under   the  devise  by  the  testator,  of  all  and  singular  bis 

messuages,    lands,    tenements,    and    hereditaments,    lying  and  being  at 

Leverington. 

Kelly,  for  the  plaintiff,  cited  Stark  v.  Fox  (a),  and  Rex  v.  Hortei^  {h\  to 
shew  that  where  there  is  a  separate  township  having  the  same  name  as  tbe 
parish  which  contains  it,  lands  within  it  do  not  pass  by  the  name  of  the 
parish  alone. 

B,  Andrews,  contrd,  cited  Doe  d.  Ten%pleman  v.  Martin  (c),  and  Jkn 
d.  Browne  v.  Chreening  {J),  as  to  the  admissibility  of  the  evidence;  and  fan 
d.  Lowndee  v.  Lowndes  (e),  upon  the  construction  of  the  will. 

Lord  Dbnman,  C.  J. — I  think  a  great  deal  may  be  said,  and  very  rtnaf 
arguments  used  on  both  sides.  As  the  case  is  stated,  it  is  impossible  to  ocne 
to  any  determination  unless  we  take  upon  ourselves  the  function  of  a  jurr. 
We  are  not  unwilling  to  do  that,  if  the  consent  of  both  parties  be  given. 

That  was  agreed  to. 

Cur,  ade,  vuU. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  (17  June)  gave  judgment- 
This  was  an  ejectment  to  recover  premises  situate  in  Leverington  Ptfft^ 
Drove,  The  defence  was,  that  under  a  will  which  devised  all  the  testator^s  lands 
m  Leverington,  those  lands  passed  to  the  defendants.  Evidence  was  offered  to 
shew  that  the  lands  sought  to  be  recovered  were  situated  within  the  parish 
of  Leverington.  The  same  evidence  also  proved  that  within  that  parish,  tliere 
was  a  separate  district  called  Leverington  Parson  Drove,  which  bad  a  seps- 
rate  chapel,  and  for  which  separate  officers  were  appointed,  and  separate 
assessments  of  land-tax  made.  The  defendants  also  proved,  by  ancient  do«- 
ments,  that  lands  situated  in'  Leverington  Parson  Drove  had  been  conwved 
and  considered  as  lands  situated  in  Leverington,  The  plaintiff  drew  atten- 
tion to  the  fact  that  the  will  and  codicil  both  distinguish  Leverington  Per9» 
Drove  as  a  distinct  place  from  Leverington,  He  also  produced  other  evideoce 
so  trivial  and  recent,  that  in  fact  we  have  thrown  it  out  of  our  consideration. 
We  are  called  upon  to  decide  whether  the  defendants  were  not  entitled  to  the 
lands ;  and  whether  the  jury  could  properly  be  required  to  consider  whetbff 
the  will  passed  under  the  description  of  l&nds  at  Leverington  such  as  ^^^ 
situate  in  Leverington  Parson  Drove.  Secondly,  we  have  undertaken,  if  the 
evidence  tendered  be  admissible,  to  decide  what  is  its  effect,  thus  piaon? 
ourselves  in  the  situation  of  juryuien.  The  testator  died  seised  of  60  acre*, 
in  that  part  of  Leverington  which  is  not  included  in  Leverington  Psn^ 
Drove,  and  18  acres  in  that  part.  The  first  point  involves  one  of  the  most 
curious  points  of  evidence.     Judges  have  differed  much  upon  the  subject- 

(a)  Cro.  Jac.  ISO.  (d)  3  Maule&  Selw.  171. 

(6)  1  Term  Rep.  374.  (e)  4  Burr.  2246. 

(c)  4  Baro.  &  Add.  771 
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Sir  Jame9  MansfiM  obseires  in  Doe  d.  Chichester  v.  Oxenden  (/),  that  King's  Bench. 
there  is  an  extreme  jealousy  in  receiving  evidence  to  explain  written  instru-  Do«d«m 
ments;  and  rejects  that  which  was  then  offered,  though  he  thereby  defeated  Edwasps 
the  intentbn  of  the  testator.  Here  it  cannot  be  truly  said  that  the  admis*  Johnson. 
ttibiiity  is  in  question,  for  the  devisees,  in  proving  the  lands  to  be  in  Lever- 
tngion,  also  shewed  them  to  be  in  Leverington  Parson  Drove.  The  form  of 
the  objection  is  rather  this,  that  when  they  were  shewn  to  be  in  Levermffton, 
the  learned  judge  ought  to  have  told  the  jury  that  they  were  bound  to  find  for 
the  defendants,  and  had  no  right  to  try  whether  the  lands  were  intended  to 
pass.  We  should  feel  great  difficulty  in  coming  to  this  conclusion ;  but  this 
is  not  necessary,  for  we  think  that  the  defendants  are  entitled  in  either  case. 
If  it  is  sufficient  to  shew  that  the  lands  are  in  Leverington,  the  defendants 
have  done  so,  and  are  clearly  entifled.  On  the  other  hand,  we  think  that  they 
were  intended  to  pass,  being  in  Leverington  Parson  Drove.  Without  enter- 
ing into  the  particulars,  it  will  be  enough  to  say  that  evidence  of  ambiguity, 
if  proper  to  be  admitted,  only  proves  that  such  might  be  the  meaning  of  the 
testator.  It  is  quite  clear  he  did  not  intend  to  be  intestate.  The  words 
**  Leverington  Parson  Drove^^  would  have  excluded  lands  in  Leverington^ 
but  the  word  "  Leverington^^  would  not  have  excluded  lands  in  Leverington 
Parson  Drove;  for  there  is  no  proof  that  the  use  of  the  term  **  Leverington^^ 
was  intended  to  exclude  Leverington  Parson  Drove.  We  think,  therefore, 
that  in  any  event  there  must  be  judgment  for  the  defendants. 

Judgment  for  defendants. 

(/)  3  Taunt.  147. 

Mann  v.  Lanq  and  others;  Executors  of  Penman. 

A  SSUMPSIT  for  goods  sold  on  the  contract  of  the  testator.     Pleas :  Set- 
off    Plene  administravit  prater  200/.;  and  by  one  of  the  defendants  uv^^ip?*. 
pUne  administravit  pr€ster  200/.  and  a  debt  retained.     Replication :  assets  ofpUne  adfni" 
ultra,  with  a  prayer  of  judgment  for  the  200/.,  and  issue  thereon.     There  *^unt  of  pro- 
was  also  an  admission  to  a  certain  amount  on  the  plea  of  set-off    At  the  trial  ^^^«  *^^P  » 
before  Coleridge,  J.,  at  the  Middlesex  Sittings  in  this  terra,  it  appeared  that  prima  fade, 
the  action  was  brought  to  recover  498/.   13*.  4d. ;  and  that  the  defendants  J^o^SrofiS?* 
proved  an  admininistration  of  effects  to  the  extent  of  214/.,  which,  together  sets  come  to 
with  the  200/.  excepted  in  the  pleas,  was  all  the  effects.     The  plaintiff,  to  thee^^t^. 
shew  that  the  estate  was  much  more  considerable,  gave  evidence  of  the  amount      2.  It  is,  how- 
of  the  probate  stamp.     It  was  22/.,  which  is  adapted  to  cover  an  estate  of  ble  eWdence  on 
between  800/.  and  1000/.     This  evidence  was  objected  to  on  the  authority  ^g^j^^jn^the 
of  Steam  v.  Mills  (a),  but  was  received ;  and  the  jury  found  a  verdict  for  ground  of  iu 
the  plaintiff  for  498/.  13#.  4c/.,  and  that  the  defendants  had  in  their  hands   °SoS  mld^^by 
172/.  9s.  Zd.  beyond  the  200/.  excepted.     /.  Henderson  obtained  a  rule  nisi  the  executor 
for  a  new  trial,  on  the  ground  that  the  probate  stamp  had  been  improperly  obtaining  pro- 
received  in  evidence  (b\  ^*^»  °^?*»  < 

^  ^  expectations  as 

to  the  amount 
Plait  and  Petersdorff  %hevfeA  cause. — ^The  probate  stamp  was  evidence  of  •••^^i. 
against  the  defendants,  on  the  principle  that  it  is  a  declaration  by  them  that 

(a)  4  Bam.  &  Ado).  657.  grounds,  but  the  only  material  groand  was 

16)  The  rule  was  applied  for  on  other      that  stated  above. 
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JCMw^t5«Mk     they  have  in  their  hands  assets  to  the  extent  which  is  covered  by  the  stamp. 
Mann         '^  ^^  prima  faete  evidence  of  assets  to  the  extent  of  800/.  at  lesst,  Ctrtii 
9.  T.  Hunt  (e).^Liitledaie,  J.— That  is  only  a  iVt>t  iVtW  decision.  Theeftct 

of  admitting  evidence  of  this  description  would  be  to  make  it  necessary  to 
go  into  the  whole  of  the  accounts,  in  order  to  ascertain  the  balance.  The 
duty  is  paid  upon  the  whole  of  the  property,  without  making  any  allowanoe 
for  the  debts.]— If  the  estate  does  not  produce  the  amount  under  which  it  is 
sworn,  the  executor  may  obtain  a  remission ;  and  there  is  no  proof  that  thefe 
was  any  application  of  that  kind.  That  circumstance  shews  that  the  whole 
was  productive.  The  same  principle  was  laid  down  by  the  Court,  in  FobUt 
V.  Blakeioek  (d).'—[Paiteson,  J. — The  amount  of  stamp  does  not  prove  hov 
much  an  executor  has  received ;  it  only  shews  how  much  he  expects  to  re- 
ceive.]— ^In  Moses  t.  Crafier  (e)  it  was  rtrted  by  Lord  T#iilMtlm,  that  u 
executor  is  not  bound  to  include  desperate  debts:  that,  therefore,  shews 
that  the  amount  determined  upon  by  an  executor  must  be  taken  to  com 
only  what  is  productive  of  assets. 

Kelly  and  /.  Hendereon^  in  support  of  the  rule. — ^The  stamp  on  a  probate 
is  only  evidence  of  the  whole  estate,  including  outstanding  debts,  and  canoot 
be  said  to  be  any  evidence  whatever  of  assets  come  to  the  hands  of  an  exe- 
cutor.—{Lord  Denman^  C.  J.— The  difficulty  I  feel  is:  may  it  not  be  eridenoe 
against  an  executor,  as  a  declaration  by  him  upon  the  subject  ?  If  so,  althoogii 
it  may  not  be  positive  evidence,  can  it  be  altogether  excluded  from  the  con- 
sideration of  the  jury!] — ^If  the  probate  stamp  affords  even  pnmdfseu 
evidence,  the  consequence  will  be  that  the  burden  of  proving  that  the  assets 
have  not  come  to  hand  will  be  thrown  upon  the  executor.  In  Sieam  v.  MiS» 
it  was  held  that  the  inventoiy  exhibited  in  the  Ecclesiastical  Court  was  not 
generally  evidence  of  the  executor  having  received  assets.  In  that  case  both 
LitiUdaU,  J.  and  Park,  J.  dissented  from  the  doctrine  laid  down  in  /offer 
T.  Blakelock,  that  the  probate  stamp  is  prima  facie  evidoice  of  assets. 

Lord  Dbnman,  C.  J. — This  was  a  rule  obtained  on  the  ground  that  oo  an 
issue  of  plene  adminisiratfii,  the  probate  stamp  was  improperly  received  io 
evidence,  and  the  question  is,  whether  such  evidence  was  admissible  on  pnn- 
ciple.  I  think  it  was  admissible  as  a  declaration  made  by  the  executor  upon 
the  subject  of  assets.  The  effect  would  of  course  be  the  subject  of  lenar^ 
at  the  trial ;  but  there  is  not  in  the  present  case  any  complaint  of  a  lni8diFe^ 
tion  on  that  point  The  cases  upon  the  subject  are  not  uniform.  In  Curtu  t. 
Hunt,  Lord  Tenierden  not  only  held  that  the  amount  of  probate  stamp  wts 
admissible  evidence  of  the  amount  of  assets,  but  that  it  was  prima  facii 
evidence  of  assets  to  the  amount  of  the  smallest  sum  to  which  the  stamp  w 
adapted.  In  that  case,  however,  there  was  an  acquiescence  for  twenty-eight 
years ;  and  I  must  say  that  I  think  it  would  be  very  unreasonable  not  to  coo- 
sider  such  evidence  as  strong  proof  of  assets.  In  Foster  v.  Blakeloek  there 
was  also  other  evidence  as  well  as  the  probate  stamp;  and  the  Court  refiffcd 
a  new  trial,  Abbott,  C.  J.  saying  that  the  probate  stamp  was  presumptive 
evidence,  which  might  have  been  rebutted,  but  in  the  absence  of  any  erideoce» 
it  was  sufficient.     The  next  case,  Steam  v.  MilUf  decided  that  an  inveQlonr 

(c)  1  Carr  &  Payne,  180.  (e)  4  Car.  &  Payne,  584. 

id)  5  Baro.  4(  Crei,  S^P. 
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exhibited  by  one  executor  in  the  presence  of  the  other,  into  whose  hands  it  Kh^t^BenA. 
was  admitted  no  assets  had  come,  was  no  eridence  to  charge  the  latter  execu- 
tor with  assets.  The  question  as  to  the  eflect  of  the  probate  stamp  does  not 
appear  to  me  to  have  arisen  in  that  case.  A  line  cannot  be  drawn  as  to  the 
term  within  which  the  amoimt  of  probate  stamp  may  become  evidence  of 
assets.  A  long  acquiescence  would  make  it  reasonable  to  treat  the  stamp  as 
aflbrding  presumptive  evidence.  At  all  times  it  must  be  admissible  as  con- 
firmatory evidence ;  for  at  all  events  it  shews  what  would  be  the  amount 
of  the  credit  side  of  the  testator's  estate.  I  think,  therefore,  that  my  brother 
CoUridge  did  right  in  admitting  the  probate  stamp  as  evidence  in  the 
present  case. 

LiTTLEDALE,  J. — ^An  executor  is  only  liable  for  what  assets  he  has  actually 
received ;  and  the  question  in  this  case  is,  how  that  amount  is  to  be  proved. 
It  cannot  be  said  that  the  probate  stamp  is  not  admissible  evidence  to  shew 
the  amount  of  assets ;  because  the  act  of  fixing  the  amount  is  a  declaration 
by  the  executor  that  he  expects  to  realize  assets  to  the  amount  covered  by 
the  stamp.  Though  this  is  done  by  act  of  Parliament,  it  is  as  if  the  executor 
said,  *•'  I  expect  that  if  all  the  debts  and  effects  of  the  testator  are  realized,  as 
I  have  reason  to  think  they  will,  the  whole  amount  of  assets  in  ray  hands 
will  be  so  much ;  but  I  cannot  say  what  the  debts  of  the  testator  amount  to ; 
therefore  I  cannot  say  that  ultimately  there  will  be  any  assets  at  all."  I 
cannot  think,  therefore,  that  this  is  not  admissible  evidence;  but  at  the 
same  time  I  cannot  say  that  it  is  even  prima  facie  evidence  of  the  amount 
of  assets.  In  SUeam  v.  Milis,  both  myself  and  my  brother  Park  expressed  a 
dissent  from  the  doctrine  laid  down  in  Foster  v.  Blakeloek.  The  case  of 
Curtis  V.  Hunt  differed  from  this ;  for  there  had  been  a  long  acquiescence  by 
the  parties. 

Patteson,  J. — In  order  to  prove  that  the  defendants  had  not  fully  admi- 
nistered the  assets  of  the  intestate,  it  was  not  sufficient  to  prove  merely  that 
there  were  assets  unadministered,  but  that  the  assets  came  to  the  hands  of 
the  defendants.  I  confess,  that  with  all  the  respect  which  I  feel  for  the 
opinion  of  Lord  Tenterden,  I  cannot  assent  to  the  doctrine  laid  down  by  him 
in  Curtis  v.  Hunt,  that  the  probate  stamp  is  primd  facie  evidence  of  assets 
oome  to  the  hands  of  the  executor,  to  the  amount  of  the  smallest  sum  covered 
bj  the  stamp.  Still  I  cannot  say  that  the  stamp  is  not  admissible  in  evidence 
at  all.  It  is  a  declaration  by  the  executor  of  the  amount  of  assets  which  he 
expects  to  receive,  and  as  such  is  receivable,  but  not  in  any  other  way.  I 
cannot  conceive  that  a  declaration  of  expected  assets  can  be  any  evidence 
whatever  of  assets  come  to  hand.  In  my  opinion,  the  decision  in  Foster  v. 
Biakelock  on  this  subject  was  wrong ;  and  Uiat  my  brothers  Littledale  and 
jParA  were  right  in  their  dissent  from  that  decision,  expressed  in  Steam  v.  Mills, 

Williams,  J. — ^The  question  is,  whether  the  probate  stamp  was  admissible 
as  evidence ;  and  whatever  may  be  the  difficulties  raised  by  the  cases,  they  are 
quite  independent  of  this  question.  The  amount  of  probate  stamp  is  at  all 
eventsproof  of  a  statement  by  the  executor  as  to  his  expectations  on  the 
subject  of  assets  *  it  is  impossible,  therefore,  to  say  that  it  is  not  admissible. 

Rule  discharged. 
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Kii^i  BenA. 


The  King  v.  Roberts. 


1.  KingEdw.  1, 
by  charter 
granted  to  the 
borough  of  Csr- 
naarwM,  that  the 
GontCable  for 
the  time  being 
of  the  castle 
of  ConuifiNW 
should  be 
mayor  of  the 
borough,  to  be 
sworn  in  a 
manner  pre- 
scribed by  the 
charter.    The 
Marquis  of  An- 
gUtea  was>p- 
pointed  con- 
sUble  of  the 
castle  of  Gor- 
imrMmby 
Geor^  3 :  he 
continued  in 
that  office 
until  January f 
1831,  under  that 
appointment, 
and  was  then 
re-appointed  by 
irtaSm4:- 
Held,  that  his 
title  wu  not 
complete  as 
mayor  of  the 
borouffh,  until 
he  had  taken 
the  oath  re- 
quired by  the 
charter;  and, 
consequently, 
that  an  appoint- 
ment hj  him  of 
the  defendant 
as  deputy 
mayor  was  in- 
valid. 

2.  The  grant 
by  WiUiami, 
was  a  new  ap- 
pointment to 
the  office,  and 
not  merely  a 
confirmation  of 
the  old  appoint- 
ment of  the 
Marquis  of  i4ii- 
gle»ea. 

3.  Qiiere, 
whether  an  of- 
ficer in  the 
situation  of  the 
constable  of  the 
castle  of  CoT' 
tuuvon  can  ap- 
point a  deputy 
to  be  mayor  of 
the  borough ; 
and  if  so,  whe- 
ther the  ap- 
pointment must 
oe  by  deed. 


INFORMATION  in  the  nature  of  a  9110  warranto.  It  alleged  that  the 
borough  of  Carnarvon  is  an  ancient  borough,  and  that  the  buiigesiesof  tbe 
said  borough  were,  and  for  the  space  of  ten  yean  then  last  past  and  upmrds 
had  been,  and  were  one  bodj  corporate  and  politic,  by  the  name  of  the  buigecsti 
of  the  borough  of  Carnarvon  ;  and  that  within  the  borough  for  and  doriogill 
the  time  aforesaid,  there  had  been  or  ought  to  have  been  and  still  of  lighl 
ought  to  be  a  mayor  of  the  said  borough;  and  that  the  place  snd  office  of 
mayor  of  the  said  borough,  for  and  during  all  the  time  aforesaid,  had  been  and 
still  was  a  public  office,  and  a  place  and  office  of  great  trust  and  prB-emi- 
nence  within  the  said  borough  touching  the  rule  and  govenunent  of  the  said 
borough,  and  the  administration  of  public  justice  within  the  same;  and  tkt 
the  defendant  used  and  exercised,  without  any  legal  warrant,  royal  grant,  or 
right  whatever,  the  office  of  mayor  of  the  said  borough,  and  daimed  to  be 
mayor  of  the  said  borough,  and  to  have,  use,  and  enjoy  all  the  liberties, 
privileges,  and  franchises  to  the  office  of  mayor  of  the  said  bwough  beknging 
and  app^taining,  which  said  office,  liberties,  privileges,  and  franchises  the 
said  defendant,  without  any  legal  warrant,  royal  grant,  or  right  whatsoever, 
usurped. 

First  plea  (a) : — That  the  office  of  mayor  of  the  borough  of  Camanon 
existed  from  time  immemorial.  That  by  charter  made  by  his  great  sea), 
bearing  date  at  Flynt  the  8th  day  of  September ^  in  the  12th  year  of  the  re^ 
of  King  Edward  the  First,  the  said  King  Edward  granted  that  his  towD  of 
Carnarvon  should  be  thenceforth  a  Oee  borough,  and  that  his  men  of  the 
said  town  should  be  free  burgesses,  and  that  the  constable  of  his  castle  of 
Carnarvon  who  should  be  for  the  time,  should  be  the  mayor  of  that  borough, 
sworn  as  well  to  his  said  majesty,  as  to  the  same  burgesses,  who  (oath  (or 
preserving  his  said  majesty's  rights  being  first  taken)  should  swear  to  the 
same  burgesses  upon  the  Gospels  of  God,  that  he  would  preserve  the  liberties 
of  the  same  burgesses  granted  by  his  said  majesty,  and  faithfully  do  those 
things  which  to  the  office  of  mayoralty  belong  in  the  same  borough.  The 
plea  then  stated  that  the  letters  patent  wero  duly  accepted,  and  that  ther 
were  still  in  full  force,  and  not  in  the  least  repealed,  revoked,  alteredt  or 
annulled.  The  plea  then  set  out  a  grant  by  George  3,  in  the  $2d  year  of 
his  reign,  to  the  Most  Honourable  Henry  William  Marquis  of  Angiette, 
then  Earl  of  Uxbridge,  of  the  office  or  offices  of  constable  or  keeper  of  his 
said  majesty's  castle  of  Carnarvon^  to  have,  enjoy,  exercise,  and  occapy  the 
office  aforesaid,  with  all  its  rights,  liberties,  privileges,  and  appurteoances 
unto  the  said  Henry  William  Earl  of  Uxhridge^  by  himself  or  by  his  suffi- 
cient deputy  or  deputies  during  his  said  majesty's  pleasure.  It  then 
alleged  that  the  Marquis  of  Angleeea  was  duly  sworn  in  the  form  of  the 
original  letters  patent.  It  then  stated  the  demise  of  George  3,  and  the  suc- 
cession of  George  4,  and  that  the  Marquis  of  Angleeea  at  that  time  held  the 
office  of  constable  of  the  castle  of  Carnarvon^  and  was  by  vfftue  thereof 
mayor  of  the  borough  of  Carnarvon,     It  then  alleged  that  by  virtue  of  iJtf^ 

(a)  There  were  other  pleas  upon  which      were  demurred  to ;  but  these  aie  imiii- 
issues  were  joined,  as  well  as  others  which      terial. 
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Statute  (b),  he  held  the  office  during  the  pleasure  of  George  4,  until  his  King^t  Betuh. 
demise,  on  26th  June,  1880 ;  and  that  by  virtue  of  the  Statute  (e)»  he  con- 
tinued to  hold  the  office  for  six  months  after  during  the  pleasure  of  the 
present  King.  The  plea  then  alleged  that  before  the  expiration  of  six 
months  alter  the  passing  of  the  1  Wm,  4,  c.  6,  the  present  King  by  letters 
patent  of  the  \0  January ,  1831,  renewed  the  said  appointment  to  the  Marquis, 
to  be  enjoyed  and  exercised  by  him  as  before.  It  then  alleged  that  after  the 
granting  of  the  last  letters  patent,  the  Marquis  was  duly  sworn  in  at  a  court 
of  the  borough  of  Carnarvon,  according  to  the  charter,  and  thence  held, 
used,  and  exercised  the  office  of  constable  of  the  castle  of  Carnarvon,  and 
mayor  of  the  IxNrough  of  Carnarvon,  The  plea  then  set  out  the  appointment 
of  the  defendant  to  be  deputy  mayor  by  deed  from  the  Marquis  of  Anglesea, 
dated  21st  July,  1829,  and  that  he  duly  took  the  oaths  at  a  court  held  28th 
July,  1829;  and  that  after  the  letters  patent  of  the  10th  January,  1831,  he 
was  again  appointed  (but  not  stated  to  be  by  deed),  and  that  by  virtue 
thereof  he  exercised  the  office.  The  fburth  replication  to  this  plea,  stated  that 
the  Marquis  ofAngleeeawHS  not  sworn  as  in  the  plea  mentioned,  and  did  not 
take  the  oath  required  by  the  charter  at  any  time  after  the  granting  of  the 
letters  patent  by  the  present  King,  and  before  the  defendant  exercised  the 
office,  though  a  reasonable  time  for  that  purpose  had  elapsed.  Demurrer  and 
joinder, — ^The  grounds  of  demurrer  on  which  judgment  was  given  were,  that 
the  Marquis  of  Anglesea  had  no  right  to  exercise  the  office  of  mayor  under 
the  grant  of  Wm,  4,  without  being  sworn  (d). 

J.  Jervis,  for  the  defendant. — ^In  the  first  place,  the  oath  here  is  not  an  oath 
of  qualification,  and  therefore  it  is  not  necessary  that  the  Marquis  should 
be  sworn  into  the  office.  Secondly,  if  the  oath  is  a  necessary  qualification, 
then  the  oath  taken  under  the  first  appointment  overrides  the  second.  From 
the  peculiarity  of  the  constitution  of  this  corporation,  it  is  almost  impossible 
that  there  should  be  cases  exactly  applicable  to  it.  It  is  not  an  ordinary 
corporation,  into  which  men  first  imited  themselves  in  self-defence ;  but  is 
strictly  a  military  corporation,  and  was  founded  by  Edward  I.  for  the  protec- 
tion of  his  own  rights.  He  granted  power  to  a  military  constable  for  the 
protection  of  the  people,  who  settled  immediately  round  the  castle.  In  con- 
struing a  charter  of  this  sort,  reference  must  be  made  not  only  to  words,  but 
to  circumstances,  ff  it  appears  that  the  construction  now  sought  to  be  put 
upon  the  charter  is  inconsistent  with  the  state  of  things  at  the  time  the  charter 

ib)  57  Geo.  8,  c  45.  That  the  Marquis  of  Anglena  had  no  ri^ht 

(c)  6  Anoe,  c.  7,  s.  S.  to  appoint  adepaly.    On  this  point  the  fol- 

(cf>  There  were  also  other  grounds  of  lowing  authorities  were  cited : — Com.  Dig. 

ciemurrer  marked  for  argument,  and  argued,  "  Officer,''  E.  1 ;  Bac.  Abr.  **  Officer.*'  L. ; 

bat  as  the  judgment  was  given  only  on  that  Rex  v.  St.  Albans,  12  East,  559 ;  Rex  v. 

vrhich  relates  to  the  swearing  of  the  Mar-  Gravetend,  S  Barn.  &  Cres.  602 ;  Phelpt  v. 

quia  of  Angletea,  they  have  been  omitted.  Winchcomb,  8  Bulst.  77.   Sd,  That  even  if 

They  were,  Ist,  That  the  defendant  had  he  had  the  right  of  appointing  a  deputy,  he 

not  any  right  to  exercise  the  office  of  deputy  could  only  do  it  by  deed.    On  this  point 

mayor,  or  to  act  as  mayor  without  being  the  following  authorities  were  cited : — Vin. 

sworn  into  office,  after  the  grant  to  the  Abr.  tit.  "  Officer."  J  8 ;  C/ero«<  v.  Dennys. 

Marquis  of  Anglesea  by  IVilliam  4,  of  the  Cro.  Eliz.  67 ;  KtnnyeoH  v.  t^en,  2  Bulst. 

office  of  Constable  of  the  Castle  of  Car-  250;  Owen  v.  Saunders,  1  Ld.  Raym.  158; 

nasrvan.    The  authority  cited  on  this  point  S.  C.  2  Salk.  467;  Rex  v.  LenihaU,  8  Mod. 

was.  Rex  v.  Clapham,  1  Ventr.  110;  S.  C.  143 ;  Earl  of  Shrewsbury's  case.  9  Co.  Rep. 

1  L^v.  306,  by  the  name  of  Rex  v.  Preti-  42 ;  Rex  v.  Harris,   1  Bam.  &  Adol.  936, 

dent  and  Council  of  the  Marches,    2d,  941;  Midhuni  r.  fVaite,  3  Butt.  1259. 


446  TERM  REPORTS  m  thb  KING'S  BENCH. 

was  granted,  that  construction  must  be  wrong.  The  oath  to  be  taken  in  this 
case  is  not  an  oath  of  qualification^  but  an  oath  of  sanction.  This  distinction 
is  recognised  in  many  cases.  An  oath  of  qualification  is  to  be  taken  before 
exercising  an  office  at  all.  An  oath  of  sanction  is  for  the  security  of  the 
parties  over  whom  the  officer  taking  the  oath  is  appomted  to  preside.  An 
oath  of  qualification  may /be  compelled  by  a  mandamus.  The  coronation  oath 
is  an  oath  of  sanction.  The  oath  of  a  burgess,  who  passes  the  chair  and  be- 
comes a  justice,  is  an  oath  of  sanction.  So  in  the  case  of  a  ccmstable,  church- 
warden, and  tithing-man.  All  oaths  of  qualification  are  not  necessary  to 
vest  in  the  officer  the  authority  of  the  office,  but  for  the  protection  of  those 
over  whom  he  presides,  or  with  whom  he  acts.  In  an  Anonymous  case  (•)  it 
was  said  by  the  Ck>urt,  that  a  churchwarden  may  execute  his  office  before  he 
is  sworn,  though  it  is  convenient  that  he  should  be  sworn.  In  the  King  t. 
Cot/b  MuiUn  (/)  it  was  held  that  a  man  gained  a  settlement  as  a  tithing- 
man,  although  he  was  not  sworn  in ;  and  it  was  there  sud  by  the  Ck>urt  {g) 
**  There  can  be  no  question  that  he  executed  the  office  de  facto;  nor  indeed 
can  there  be  any  that  for  some  purposes,  at  least,  he  executed  it  de  jure. 
A  month  is  given  for  taking  the  oath,  yet  the  year  commences  from  the  ap- 
pointment Can  it  then  be  said  that  the  party  is  not  in  office  till  he  is  sworn  f 
And  the  oath  of  a  tithingnnan  was  described  as  an  oath  of  sanction,  which 
might  be  taken  at  any  time  alter  entering  on  the  office.  This  principle  is 
applicable  to  the  appointment  of  justices  under  a  charter.  Where  a  durter 
says  that  men  shall  be  justices  of  the  peace,  they  are  so  without  first  being 
obliged  to  take  an  oath  as  such.  Lord  Anglesea  did  take  the  necessary  oath 
when  he  was  appointed  in  1812.  The  57  Geo.  8,  c.  45,  continued  him  in 
his  office ;  and  by  the  1  Wm,  4,  he  was  further  continued  and  entitled  to 
hold  his  office  till  May^  1831.  He  was  appointed  by  the  present  King  in 
January  of  that  year;  so  that  while  he  was  still  in  actual  legal  possessbn 
tS  his  office,  he  was  again  appointed  to  it.  Generally  speaking  the  death  of 
the  King  disposes  of  offices  like  these ;  but  this  was  continued  by  force  of 
two  diflerent  Statutes,  and  then  the  office  being  in  ««««,  the  second  grant  was 
not  a  regrant,  but  a  confirmation,  and  therefore  there  was  no  necessity  fi>r 
taking  the  oath  again. 

The  Solicitor-General  (Sir  W,  FoUeU),'— The  question  is,  whether  as  against 
the  defendant,  the  G>urt  can  call  on  him  to  shew  by  what  authority  he  exer- 
cises the  office  of  Deputy  Mayor  of  Carnarvon,  He  asserts  his  right  under 
the  appointment  of  the  Marquis  of  Anyletea.  Lord  Anglesea  should  have 
been  sworn  in  when  he  took  upon  himself  the  office  of  constable.  If  it  was 
necessary  that  he  should  have  been  sworn  in  at  all,  he  should  have  been 
sworn  in  on  the  grant  of  the  office  by  his  present  Majesty.  On  the  death  of 
Geo,  8  there  was,  by  the  common  law,  an  end  of  the  office  that  had  been 
granted  during  the  pleasure  of  that  sovereign  (A) ;  but  by  the  Statute  of 
Anne  the  officer  was  allowed  to  retain  possession  for  six  months  ailer  the 
demise  of  the  crown,  unless  before  that  time  the  pleasure  of  the  crown  was 
signified.  The  act  of  the  1  Wm,  4  continues  the  privilege  secured  by  the 
statute  of  Anne^  to  six  months  after  the  passing  of  that  act  The  grant 
made  by  his  present  Majesty  to  the  Marquis  of  Angleeea,  was  made  before 

ie)  1  VeDtr.  S67.  (g)  Id.  918. 

(/)  1  Barn.  &  Adol.  911.  {h)  Com.  Dig.  tit.  *'  OiBcer,*'  K.  10. 
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the  expiration  of  those  six  months.  It  is  said  that  that  grant  was  merely  a  JSm^sBrnK 
confirmation  of  the  office ;  but  there  is  no  foundation  whatever  for  such  an 
argument  It  was  a  new  grant.  The  office  could  haTe  been  granted  to 
another  person,  or  if  not  granted  at  all,  it  would  have  expired.  If  it  was  a 
new  grant,  then  the  Marquis  ought  to  have  been  sworn  in.  The  distinction 
attempted  to  be  established  on  account  of  the  peculiarity  of  this  corporation 
is  not  warranted  by  the  law.  It  is  assuming  too  much  to  suppose  that  the 
oath  required  in  this  office  is  merely  an  oath  of  sanction  for  the  security  of 
the  King  by  whom  the  office  is  granted.  It  is  quite  as  much  an  oath  ibr  the 
protection  of  the  people  over  whom  the  officer  is  to  preside,  and  ought,  there- 
fore, to  be  taken  before  he  enters  upon  the  exercise  of  his  office.  The  case  of 
Rea  V.  Pindar  (t)  was  an  information  against  the  defendant  for  usurping  the 
office  of  Mayor  of  P^nrj^n,  and  the  Court  holding  that  he  was  not  duly  sworn 
in,  said  he  could  not  be  mayor  till  he  had  been  sworn  in,  and  so  that  he  had 
usurped  the  office.  The  same  rule  was  adopted  in  Rex  v.  ElUs  (J),  and  Rem 
V.  Jordan  (A),  and  was  adopted  in  the  principal  case  there  (/),  though  the 
judgment  turned  upon  another  point  Rew  v.  Swyer  (m)  shews  the  saaw 
thmg.  A  similar  doctrine  was  adopted  in  Rex  v.  J%$  Steward  ofHa»erinff»^ 
atU-Bower  (n).  The  charter  may  give  an  inchoate  right  to  the  constable  to 
be  sworn  in,  and  so  he  might  af^ly  for  a  mandamus  to  compel  them  to  swear 
him  in;  but  that  will  not  give  him  the  right  to  exercise  his  office,  and  especially 
to  appoint  a  deputy,  supposing  him  to  have  the  power  of  appontment,  before 
he  is  sworn  in.  Cases  have  been  referred  to,  where  men  have  exercised  an 
office  before  being  sworn  in,  but  these  were  not  corporate  offices.  The  cases 
of  churchwardens  and  constables  are  exempted  from  the  general  principle  of 
the  law,  which  is,  that  no  officer  shall  exercise  an  office  until  he  has  been 
duly  I 


/.  /«mr,  in  reply. — In  Rex  v.  Pindar  (t)  the  charter  was  not  properly 
set  out;  that  appears  from  the  other  reports  of  the  ease  in  1  jSjflrn.  58t,  and 
2  Ld.  Ratfm.  1447.  In  Rex  v.  Jordan  (Jt)  the  rule  is  steted  to  be  that  the 
omission  to  be  sworn  in  amounts  to  a  renunciation  of  the  offl^;  for  a  party 
may  be  elected  without  his  consent,  and  the  taking  the  oath  is  the  only 
acceptance  of  the  office.  In  Rex  v.  EUie  (J)  the  question  was,  whether  the 
swearing  in  before  the  mayor  was  good.  In  Rex  v.  Swyer  (m)  the  mayor  was 
to  be  sworn  before  entering  upon  office.  The  distinction  between  all  these 
cases  and  the  present  is,  that  they  were  cases  of  ordinary  corporations,  but 
this  is  a  military  corporation.  In  them  persons  may  be  elected  without  their 
consent,  and  if  they  refuse  to  serve,  a  mandamus  will  lie  against  them.  In 
this  case,  the  mayor  is  appointed  by  letters  patent  from  the  crown,  and  there  is 
no  mode  of  compelling  him  to  take  office.  Thaw  again,  too,  the  officer  is  not 
removable  till  the  expiration  of  his  office — ^here  he  is  removable  at  the  will 
of  the  crown.  With  respect  to  a  mayor  in  an  ordinary  corporation,  he  must 
be  sworn  eimul  et  eemei,  before  the  old  mayor :  here  it  is  not  so,  for  the 
appointment  of  a  new  mayor  operates  immediately  to  destroy  the  old  mayor. 
In  common  cases  the  oath  has  a  double  aspect.  Tlie  mayor  is  elected  without 
the  consent  of  the  crown,  and  the  oath  is  required  to  be  taken  for  the  security 

(•).  8  Mod.  284.  {I)  Real  v.  Courtenay,  9  East,  246. 

U)  9  East,  24»2,  n.  (m)  10  Barn.  &  Cres.  486. 

{k)  9  East,  2«3,  n.  («)  5  Bam.  &  Aid.  691. 
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^*^'5y*-    ^^  ^  crown ;  but  here  the  King  has  the  security  of  his  own  appointiDent. 
TIm  Kiira      There  are,  therefore,  manifest  distinctions  between  ordinary  cases  and  the 
*.  present.     If  the  constable  here  cannot  appoint  a  deputy,  there  may  be  no 

head  of  the  civil  eorpcvation,  for  his  military  duties  may  call  him  abroad.  No 
mandamus  would  lie  in  this  case  to  compel  the  party  to  be  sworn  in.  As  to 
the  point  whether  the  constable  ought  to  have  taken  an  oath  under  his  vaosi 
recent  appointment ;  the  effect  of  the  two  Statutes  was  to  carry  over  the 
interest  in  the  office^  and  when  the  second  grant  was  made  there  was  actually 
an  interest  in  esse.  This  may  be  truly  likened  to  an  estate  for  years.  Sup^ 
pose  by  the  custom  of  a  manor,  an  oath  is  required  from  the  tenant  on  admis- 
sion, if  the  term  granted  under  such  a  manor  is  a  term  for  six  years,  and  if 
during  the  continuance  of  the  term  the  landlord  consents  to  enkrge  the  term 
for  twelve  years,  that  would  not  be  the  creatkm  of  a  larger  estate^  but  only 
the  confirmation  of  the  old  estate  for  a  longer  period. 

Cftr.  adv.  vuli. 

Lord  Dbkmam,  G.  J.,  in  this  term  (17th  Jttne)  gave  judgment,-— This  was 
an  information  in  the  nature  of  a  quo  warrtmio  against  the  defendant* 
requiring  him  to  shew  by  what  authority  he  exercised  the  office  of  mayor  of 
the  borough  of  Carnarvon.  The  pleadings,  which  were  very  long,  set  out 
the  defendant's  title  under  the  appointment  of  the  Marquis  of  Anglesea,  By 
grant  of  the  crown  the  constable  of  the  castle  of  Carnarvon^  by  virtue  of  his 
office  of  constable  of  that  castle,  was  to  be  the  mayor  of  the  borough  of  Car-- 
narvon.  The  plea  set  forth  the  charter :  the  necessity  of  the  constable  to 
take  an  oath,  binding  himself  to  perform  the  duties  of  mayor,  and  to  observe 
the  liberties  and  franchises  of  the  borough :  the  appointment  of  the  Marquis 
of  Anglesea  to  the  office  in  the  reign  of  George  8,  his  being  sworn  in,  and  his 
appointment  of  the  defendant  as  his  deputy  in  the  office  of  mayor:  the 
swearing  in  of  the  latter :  the  continuance  in  office  of  the  Marquis  by  Georgt  4, 
on  his  accession :  the  death  of  George  4 :  and  then  the  Statute  1  Wm.  4,  cod- 
tinning  all  persons  in  office  for  six  months  after  the  death  of  the  late  king: 
and  the  grant  of  the  office  by  his  present  Majesty  to  the  Marquis,  under 
whose  appointment  the  defendant  still  claimed  to  hold  office.  There  was  do 
allegation  that  the  Marquis  had  been  sworn  in  under  the  appointment  of  his 
present  Majesty,  nor  that  the  defendant  had  been  again  sworn  in  since  diat 
appointment.  Several  other  points  were  raised  on  the  pleadings,  some 
relating  to  the  peculiar  nature  of  the  office  of  constable  of  the  castle  of  Car- 
narvon, and  the  constitution  of  Welsh  boroughs ;  and  some  arising  as  to  the 
general  practice  of  swearing  in,  as  a  qualificatbn  or  sanction  for  particular 
offices,  as  well  as  the  general  privilege  of  i^pointing  a  deputy.  But  we  are 
not  called  upon  to  enter  into  these  inquiries,  as  we  find  in  the  replioatioD 
above  demurred  to,  a  defect  in  the  noble  Marquises  title,  at  the  period  of  his 
last  appointing  the  defendant  deputy  mayor  of  Carnarvon,  which  appears  to 
us  to  invalidate  the  defendant's  title.  The  charter  of  King  Edward  1,  in 
the  clause  referred  to,  has  clearly  made  it  necessary  that  the  constable  of 
the  borough  should  take  the  oath  of  office  before  he  can  be  a  good  mayor  of 
the  borough,  and  of  course  before  he  can  appoint  a  deputy ;  and  the  Marquis 
was  duly  sworn  in  the  first  instance  before  he  appointed  the  defendant.  By 
the  57  Geo,  3  (the  object  of  which  was  to  give  to  the  appointments  of  the 
Prince  Regent  the  same  duration  as  if  he  had  made  them  when  King),  the 
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oflioe  was  continued  during  pleasure  during  the  life  of  King  George  4 ;  but  Ati^  BmcA. 
on  his  death  the  office  was  continued  by  the  Statute  of  Atme  for  six  months 
only:  just  before  the  expiration  of  which  period,  the  act  of  the  Ist  of  his  pre- 
sent Majesty  was  passed.  It  enacts  that  all  and  every  commission,  appoint- 
menty  patent,  and  grant  of  any  office  or  employment,  civil  or  military,  which 
at  the  time  of  the  death  of  his  late  Majesty  was  in  force  and  effiKst,  and  not 
superseded,  determined,  or  made  void  by  the  present  King,  should  continue 
and  remain  in  full  force  and  virtue  for  six  calendar  months  next  after  the 
passing  of  that  act,  unless  in  the  meantime  determined.  This  act  continued 
the  Marquis  in  his  former  office  for  six  months,  at  the  pleasure  of  the  crown ; 
and  if  while  in  the  enjoyment  of  such  office  he  had  duly  appointed  the 
defendant  deputy  mayor,  that  appointment  would  have  been  good  for  the 
same  term.  But  the  grant  of  the  office  of  constable  in  January^  1831,  was 
not  the  continance  of  this  former  office;  it  was  manifestly  a  new  appointment, 
extending  to  the  lives  of  his  Majesty  and  the  Marquis,  if  his  Majesty  should 
so  please.  This  new  appointment  required  by  the  words  of  the  charter  a 
new  swearing  in  to  complete  the  title ;  and  as  the  demurrer  admits  that  no 
swearing  in  had  taken  place  after  the  new  grant,  and  before  the  appoint- 
ment of  the  deputy,  that  appointment  is  invalid.  The  same  fact  is  replied 
in  the  fourth  replication  to  each  of  the  defendant's  pleas,  and  all  of  these 
replications  are  demurred  to.  One  essential  part  of  the  defendant's  title  is 
therefore  wanting,  and  our  judgment  must  be  for  the  crown. 

Judgment  for  the  Crown. 


In  re  Chapman, 

TJURLSTON  applied  for  a  rule  for  a  habeas  corpus  to  be  directed  to  the  The  Court  for 

keeper  of  Horsemonger-lane  jail,  to  bring  up  for  discharge,  the  body  of  insolvent  ^ 

3f.  iVl  CA^jytMium,  committed  to  that  prison  for  a  contempt  of  the  Insol-  l>ej)ton  has 

vent  Debtors'  Court.     The  affidavits  stated  that  Chapman  had  become  em-  imprison  a  man 

barrassed,  and  had  sought  to  take  the  benefit  of  the  Insolvent  Act,  and  that  onte^^wfy 

upon  the  hearing  of  his  case  he  was  adjudged  entitled  to  his  discharge.    It  in  not  perfonn- 

appeared  that  on  his  marriage,  certain  freehold  and  copyhold  property,  of  the  to  whrchhe^^ 

annual  value  of  300/.,  which  his  wife  possessed  under  the  will  of  her  late  consented  by 

husband,  had  been  settled  in  trust  for  the  sole  use  of  his  wife,  exclusive  of  making  a  rule 

her  husband,  and  freed  from  his  control,  debts,  contracts,  and  engagements,  i{i*^^ific*Soii 

and  after  the  death  of  his  wife  upon  further  trust  for  the  use  of  Chapman  being  clear, 

for  life,  if  he  should  survive  his  wife.     After  Chapman's  discharge,  the  noUn^uS^"^" 

assignee  of  his  estate  and  effects  advertised  for  sale  by  auction  his  contingent  upo°  affidavit 

interest  in  the  above-mentioned  property.     Upon  this  Chapman  applied  to  cumauncea* 

the  Insolvent  Court,  and  obtained  a  rule  nisi  to  restrain  the  assignee  from  ;nder  which  it 

J.         .^-.,.  ^  ,•!  .  *"•  been  exer- 

disposmg  of  the  said  mterest.  On  cause  bemg  shewn  agamst  the  rule,  Chap^  ciaed. 
man^s  counsel  undertook,  without  consulting  him,  that  he  should  pay  out  of 
the  above-mentioned  property  settled  on  his  wife,  the  sum  of  100/1  a  year 
until  the  whole  of  the  debts  enumerated  in  his  schedule  should  be  liquidated, 
and  thereupon  the  rule  was  made  absolute.  The  wife  permitted  the  said 
payments  of  100/.  a  year  to  be  made  for  two  years  and  a  half,  but  in  conse- 
quence  of  the  increased  expenses  of  her  family  she  was  unable  to  continue 
them.    The  assignee  then  applied  to  the  Insolvent  Court  to  enforce  the  con- 
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In  re 
Chapman. 


diiioQ  of  the  said  rute,  and  an  attachment  issued  against  Chapman  for  a 
contempt  in  not  paying  to  the  assignee  the  said  sum  of  \00L  a  year,  and  he  was 
arrested  and  confined  in  Hor9emong€r4ane  jail  (a).  The  infM>iTent  was  com- 
mitted for  not  doing  an  impossible  act  The  alleged  contempt  was  the  non- 
payment of  a  certain  annual  sum  out  of  rents,  when  it  is  dear  the  insolvent 
must,  upon  filing  his  petition,  have  assigned  the  whole  of  his  estate  and 
efiects  to  his  assignees.  The  attachment  is,  therefore,  wholly  without  foun- 
dation. Besides,  it  also  commands  an  impossible  thing,  for  the  interest  in 
these  rents  is  in  trustees  to  pay  to  the  wife  for  life;  and  the  insolvent  has  no 
control  over  the  property  till  her  death.  In  the  next  place,  any  interest  he 
might  have  in  the  property  was  but  a  contingent  interest.  Lastly,  there  is 
no  order  of  the  Court  for  the  relief  of  insolvent  debtors  which  he  has  dis- 
obeyed, for  there  is  no  order  for  the  payment  of  money,  but  only  an  order 
making  a  rule  of  court  absolute  upon  the  insolvent  undertaking  to  do  a  par- 
ticular act.  The  Insolvent  Court  has  no  authority  to  issue  an  attadunent  of 
that  kind.  By  the  50th  section  of  the  general  Insolvent  Act  (6),  that  Court 
is  empowered  to  discharge  a  person  under  prooeaa  of  contempt  from  other 
courts,  for  nonpayment  of  money ;  it  is  therefore  dear  the  l^slature  never 
could  have  intended  that  the  Insolvent  Court  should  have  power  to  commit  to 
prison  under  circumstances  like  the  present;  for,  assuming  that  Chapman  had 
been  committed  by  this  or  any  other  Court,  the  Insolvent  Court  could  have 
discharged  him.    It  is  evident  then  that  the  Insolvent  Court,  by  committing 


(a)  The  warrant  was  in  the  following 
form: — 

Panuant  to  the  Aet  for  the  Relief  of 
IntolveDt  Debtors  in  England. — Court  for 
Relief  of  Insolvent  Debtors,  on  the  4th  day 
of  Febmary,  18S4.  In  the  matter  of 
Maitkew  Nieholaa  Chapman,  late  otSomih- 
street,  Greeninch,  Kent,  late  a  school- . 
master,  an  insolvent  debtor,  lately  a  pri- 
foner  in  the  King*$  Bench,  By  a  certain 
mle  of  this  court,  made  in  the  matter  of  the 
said  petidoo,  on  the  twenty-second  day  of 
December,  in  the  year  one  thousand  eight 
hundred  and  twenty-nine,  it  was  ordered, 
that  a  certain  rule  of  this  court,  made  in  the 
said  matter,  on  the  fourteenth  day  of  De^ 
cember  aforesaid,  should  be  made  absolute, 
the  said  iDsolvent  debtor  then  undertaking  to 
pay  to  JamesGeorge  Langham,  the  assignee 
of  the  estate  and  effects  of  the  said  insol- 
vent debtor,  the  sum  of  one  hundred  pounds 
a  year  by  half-yearly  payments,  the  first 
payment  to  be  made  on  the  first  day  of 
May  then  next  ensuing,  oat  of  the  rcuts  re- 
ceivable on  the  then  next  Ladyday  quarter. 
And  it  now  appearing  to  this  Court  that 
the  sum  of  one  hundred  and  fifty  pounds, 
for  one  year  and  one  half  of  a  year,  end- 
ing on  the  first  of  November,  one  thousand 
eight  hundred  and  thirty-three,  of  the  said 
one  hundred  pounds  a  year,  is  now  unpaid 
and  doe  by  the  sud  Matiheiv  Nicholas 
Chapman  to  the  said  James  George  Lang- 
ham,  as  assignee  as  aforescid,  it  is  ordered 
bv  this  Court,  upon  hearing  Mr.  Nichols, 
of  counsel  for  the  said  James  George 
Langham,  as  assignee  as  aforesaid,  and 
Mr.  Cooke,  of  counsel  for  tbe  said  Mat* 
thew  Nicholas  Chapman,  that  an  attach- 


ment do  issue  against  the  said  Matthew 
Nicholas  Chapman,  for  bis  oontempi  in  not 
paying  to  the  said  James  George  Lang' 
ham,  as  assignee  as  aforesaid,  the  sum  of 
one  hundred  pounds  a  year  by  half-yearly 
payments,  pursuant  to  the  said  oroer  of 
this  Court,  made  in  the  above  matter  on 
the  said  twenty-second  day  of  December, 
one  thousand  eight  hundred  and  twentj- 
nine.  Thfsse  are  therefore  to  will,  reqnire. 
and  authorize  yon,  John  Shackell  and  John 
Beaver,  messengers  of  this  court,  immedi- 
ately upon  receipt  hereof,  to  arrest  and 
take  ioto  your  custody,  the  body  of  tbe  ssid 
Matthew  Nicholas  Chapman,  and  him 
safely  to  convey  to  the  gaol  of  Horse- 
monger-lane,  in  the  county  of  Swrry, 
being  the  common  gaol  of  the  county,  in 
which  the  said  Maiihe%D  Nicholas  Chap- 
man now  is,  and  him  there  to  deliver  to 
the  gaoler  of  the  said  gaol ;  and  the  gaoler 
of  the  said  gaol  is  hereby  authorised  snd 
required  to  receive  the  said  Matthew  At- 
cholcLs  Chapman  into  his  custody,  and  him 
safely  keep,  without  bail  or  mainprixe. 
until  such  time  as  he  the  said  Matthew 
Nicholas  Chapman  shall  have  obeyed  the 
said  rule  of  this  court  of  tbe  tweniy-sccond 
day  of  December,  one  thousand  eight  hun- 
dred and  twenty-nine,  by  paying  to  the 
said  Jo'-'cs  George  Langnam,  as  assij^oee 
as  aforesaid,  the  said  sum  of  one  faoedred 
and  fifty  pounds,  so  due  from  him  as  afore- 
said. By  the  Court.  T,  Massey,  To  John 
Shackell  and  John  Beater,  our  messengers ; 
and  to  the  gaoler  or  keeper  of  the  said 
gaol  of  Horsemonger-lane,  in  the  county 
of  Surry, 
(6)  7  Geo.  4,  c  57. 
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Chapman  in  the  present  instance,  causes  an  imprisonment  under  those  very    JTt^gVBMuA. 
circumstances  which  it  was  purposely  established  to  relieve.     This  order  of         i^  ^^ 
commitment  is  besides  bad,  for  it  is  indefinite,  and  may  therefore  be  a  com-      Chapman. 
mittal  for  the  life  of  the  wife,  or  of  the  insolvent    There  is  no  sufficient  order 
for  payment  set  forth  on  the  face  of  the  warrant. — [Lord  Denman^  C.  J. — ^We 
cannot  go  into  the  circumstances  of  the  case.] — [Littledale,  J. — ^In  this  appli- 
cation for  a  habeas  eorpusj  we  must  look  to  the  warrant  of  committal,  and  not 
go  out  of  it.     It  is  enough  for  us  to  see  that  the  Court  had  jurisdiction.] — 
[Paliewn,  J. — It  appears  that  this  man  was  a  party  to  the  rule  by  which 
payment  of  the  money  was  ordered,  and  that  he  appeared  by  counsel.] — ^But 
the  Court  exceeded  its  authority  in  committing  him  for  contempt. — [^LiUk- 
daUy  J. — The  50th  section  does  not  apply  to  a  case  like  this,  which  is  an 
inddental  proceeding  in  the  court  itself;  and  by  the  3d  section  the  Court  may 
commit  for  contempt.] — That  section  gives  the  Court  no  authority  to  commit 
for  contempt  under  circumstances  like  the  present.     The  insolvent  has  dis- 
obeyed no  order  of  the  Court ;  the  warrant  merely  states  that  a  rule  of  court 
was  made  absolute,  the  insolvent  undertaking  to  pay  a  certiun  annual  sum ; 
if,  therefore,  he  failed  in  performing  the  condition  upon  which  the  rule  was 
made  absolute,  the  proper  course  was  to  have  opened  the  rule,  especially  as 
the  condition  appears  on  the  face  of  the  ¥rarrant  to  be  an  impossible  one. 

Lord  Denman,  C.  J. — ^The  Court  for  the  relief  of  Insolvent  Debtors  re- 
lieved this  person  upon  certain  terms  and  conditions ;  he  has  not  complied  with 
those  terms,  and  that  Court  had  a  right  to  compel  obedience  by  an  attachment 
for  contennpt. 

LiTTLBJ>ALB,  J.,  concurred. 

Pattbson,  J. — ^He  was  a  party  to  the  terms,  and  now  he  has  disobeyed 
them.     The  attachment  is  right. 

WicxiAMS,  J.,  concurred. 

Rule  refused. 


Taylor  and  another,  Aissignees,  v.  Wilkinson  and  another. 

^CIRB   FACIAS  against  the  defendants  as  bail.      The  original  action  l.  In  an  action 
was    brought  in   1812,  by  original  against  George  Barnard  Gregory,  or^™al!^the  ^ 
It    was    in    assumpsit,   and  the  original  writ  'tentained  separate  counts,  '^®*^**7^**^'* 
1st,  For  money  lent;  2d,  For  money  paid;   3d,  For  money  had  and  re-  anoider.by 
ceived ;  and,  4th,  Upon  an  account  stated.     The  damages  in  each  count,  as  n^^*  o^n^^a^d 
well  as  the  general  damages,  were  laid  at  1200/.:  The  recognizance  was  the  damages 
taken  in   the  usual  form  in  actions  by  original.     The  declaration  was  origi-  ^.j^^f^^ 
nally  framed  in  exact  conformity  to  the  wril>  but  afterwards,  by  an  order  to  ?*/^{.*^*^*^* 
amend  the  declaration  drawn  up  generally,  two  new  counts  were  added— one  bail  upon  their 
for  work  and  labour,  and  the  other  for  interest,  inserted  as  the  fourth  and  fifth  JJJ^^ot'af^* 

fected. 
2.  Costs  of  increase  form  no  integral  part  of  the  suit,  as  they  are  awarded  bv  the  Court  in 
consequence  of  the  d  amages  recovered  by  the  plaintilT,  and  fonn  the  subject  of  a  distinct  and 
separate  adjudication. 

VOL.     I.  2l 
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counts;  and  the  damages  in  each  county  as  well  as  at  the  condatioaof  tbe 
daclaration,  were  increased  from  laoot  to  9000/.  The  genenl  itfiie  uid  tke 
Statute  of  limitations  were  pleaded  bj  €fr§gory  to  the  smandrd  dedtntioo. 
The  cause  was  referred,  but  ultimately  a  nolk  prattqui  was  enleied  oo  tbe 
sixth  count— upon  an  account  stated— and  a  verdict  was  entered  for  the  phis- 
tifison  the  first  and  third  counts— those  for  money  lent,  and  money  hid  and 
received — ^for  one  shiUing;  on  the  second  cimnt>-*that  for  money  piid-ibr 
LOOU  1 U.  2<2. ;  on  the  fourth  count—that  lor  worii  and  labonr-lw  nl  hi.\ 
and,  on  the  5ih  countr--that  ibr  interest— for  1026iL,  msking  togetbei 
2104/1  17#.  %d^  damages,  and  40«.  costs.  Judgment  was  eotend  for 
2104/.  17«.  2d.,  and  also  for  211/  12*.  lOcl.,  costa  of  increase.  Thedeeh- 
ration  in  9ckefaeia9  was  framed  on  the  amended  dedaratkMi,  and  alleged  the 
nonpayment  of  the  two  sums  of  one  shilling,  and  1001/  11«.  2dl  reoaraed 
on  the  counts  originally  in  the  writ  and  declantion,  whereby  the  reoogmiuee 
became  forfeited.  PUa$  .^— Ist,  That  no  judgment  was  given  in  thi  suit  ii 
the  oondition  of  the  reodgaizanee  mentaonedi  2d,  That  the  defasdbit  vis 
never  convicted  in  the  suit  in  the  recogniance  mentioned.  4th,  That  tk 
action  in  the  recognisance  named  was  oommenoed  by  original  (setting  oat  tbe 
original);  and  that  in  declaring  in  the  said  action,  the  plaintift  were  bonui 
by  law  to  set  fortkand  allege  in  the  dedaratim,  the  same  identicsl  ctmesof 
action  as  those  set  forth  in  the  original  writ  upon  which  the  action  was  coo- 
menced,  and  could  not  in  and  by  their  declantion  set  forth  or  sH^  eiiuo 
of  action,  in  substance  and  eflbct  at  variance  with,  and  diftrent  fitmtk 
causes  of  action  set  forth  or  allegsd  in  the  original  writ;  yel,  that  tbeic- 
covery  was  had  and  obtained  on  an  amended  declaration,  not  contaiDing  tk 
identical  causes  of  action,  but  containing  others,  in  substance  sndeflectai 
variance  with  and  difiring  therefrom.  6th,  That  a  fine  was  payable  to  tbe 
King  on  original  writs,  and  that  the  fine  which  was  paid  was  less  than  voold 
have  been  payable  if  the  original  writ  had  contained  the  same  causes  of  actioo, 
and  the  same  amount  of  damages  as  are  contained  m  the  amended  dechn- 
tion.  7th,  That  the  order  to  amend  the  declaration  was  not  made  by  tbeooo- 
sent  of  the  bail.  8th,  That  the  order  to  amend  had  not  been  msds  a  ruk  of 
court  9th,  That  on  the  trial  of  the  original  action,  the  plaintift,  for  the  pur- 
pose of  proving  that  the  causes  of  action  accrued  within  six  years,  produonl 
a  copy  of  a  continuance-roll  in  that  action  (setting  it  out),  and  no  other  evi- 
dence :  and  that  there  was  a  votiict  on  the  issue  of  the  Statute  of  lisiiU- 
tions,  subject  to  a  case  (setting  it  out);  that  pending  the  aifument  of  the 
special  case,  and  without  the  consent  of  the  bail  (the  defendants),  a  lufe  "^ 
was  granted  and  aflerwards  made  absolute  for  Mwnmling  thacontinoance-ro^ 
by  adding  a  continuance  from  the  first  return  day  of  THatly  Term  to  tk 
last  return  day  of  the  same  term :  that  the  amendment  was  msde  is  ptf^ 
suance  of  the  rule ;  and  that  afterwards,  by  another  rule  of  court,  it ««» 
ordered  that  judgment  should  be  entered  for  the  phintifi :  that  judgnB^ 
was  entered  aooordingly,  but  that  the  recovery  was  not  had  upon  the  ^^ 
stated  in  the  special  case,  but  u|pon  other  iacts  not  found  by  the  juiy  ^  ^ 
trial.  10th,  That  the  plaintifis  ought  not  to  have  execution  agaimt  ti^^ 
fendants  for  the  costs  of  the  original  action,  for  that  one  entire  sum  of  40f- 
was  recovered  for  costs,  and  one  entire  sum  of  211/  12«.  \0d,  was  adjudged 
for  costs  of  increase  upon  the  whole  of  the  counto  of  the  amended  dechif 
tion.    JUplicatiom  .—To  the  Ist  plea,  that  judgment  was  giren  in  tiie  s«il 


WXLUNIOV# 


TftlNITY  TERM,  I88S.  458 

in  the  oooditioD  of  the  reoognizence  mentioiied.    To  the  ad,  that  Grtgory    Kingfi  Bmuh. 

was  oonvicted  in  the  actkm  in  the  recog^oizanoe  mentioiied.    To  the  4th,  that       jatlor 

the  causes  of  action  in  the  amended  declaration  in  the  original  action,  in    ^__^, 

fe^pect  of  which  one  shilliog  was  reeoTered,  are  the  same  identical  causes  of 

action  as  those  set  forth  in  the  original  writ,  so  far  as  rektes  to  the  promises  I 

in  the  first  and  third  counts  mentioned ;  and  thai  the  cause  of  action  in  ! 

respect  of  which  lOOliL  lls^  %d.  was  recovered,  is  the  same  as  that  set  forth  ! 

in  the  original  writ,  so  far  as  relates  to  the  promises  in  the  second  count 

mentioned.    To  the  Bth,  that  the  damages  laid  in  ths  original  writ,  and  on 

which  the  fine  was  paid,  included  the  said  two  several  sums  of  one  shilling, 

and  lOOU  1 !«.  2d.    General  demurrer  to  the  7th,  8th,  9th,  and  10th  pleas, 

and/owdfr.  D§mmrrer  to  the  replications  to  the  1st,  2d,  4th,  and  6th  pleas, 

and  j^mder  (a). 

Sir  W.  fblUii,  for  the  plaintLOk~The  point  raised  by  the  7th  plea  is, 
whether  the  amendment,  without  the  consent  of  the  bail,  dischaiged  them  from 
all  liabflitj.  It  is  not  songht  to  diaige  the  defendants  for  any  thing  which 
was  not  in  the  decbration  previooslj  te  the  amendment  being  made.  The 
damages  are  assessed  separately,  and  all  that  the  bail  are  called  upon  for,  is 
the  damages  given  upon  those  counts  to  which  the  amendment  does  not 
apply.  The  objection  in  the  8th  plea  is  a  mere  matter  of  irr^^larity,  if  it  is 
any  thing  at  all.  The  objection  taken  in  the  9th  plea  has  been  already  dis- 
posed of  by  the  Court  in  this  case,  in  Taylor  y.  Gfgary  (b).  The  same 
thing  was  held  in  Beardmarg  ▼.  Raiienbwy  (c).  The  lOth  plea  is  pleaded 
to  the  whole  declaration ;  it  therefore  cannot  be  any  answer  to  the  breach  of 
the  reoogBisance  aUeged.  If  the  circumstances  raised  an  answer  as  regarda 
the  oostSy  the  pka  should  have  been  confined  to  that  part  of  the  demand. 
There  is  no  objection  whatever  to  the  replications  to  the  1st  and  2d  pleas. 
The  decision  in  Taylor  v.  Grogory  (&)  answers  the  demurrer  to  the  r^Kca- 
tion  to  the  4th  plea.  No  advantage  can  be  taken  after  verdict,  of  a  variance 
iMtween  the  original  and  the  declaration,  even  by  the  origmal  defendant. 
This  ia  sKpressly  enacted  by  the  several  Statutes  of  Jeofails,  18  Eliz.  c.  14 ; 
SI  Jao,  1,  c.  13,  and  5  Geo.  1,  c.  13;  The  bail  da  not  seem  to  be  in  a  better 
Stttuation.  Mr.  Serjt.  WUUomb  applies  the  doctrine  generally  (c/).  The 
principle  seams  to  be  that  die  bail  are  dischaiged,  if  the  plaintiff  recovers  on 
sfc  cause  of  aotien  wholly  diflerent  from  that  mentioned  in  the  original,  but 
act  if  ether  csiuses  of  action  merely  are  added,  and  the  recovery  is  on  those 
iitoted  in  ths  original^  2  Wmo.  Sound.  2,  72 ;  Whoolwrighi  v.  JuiHng  (tf), 
eUiOWoU  V.  Coaro  (/),  MayfiM  v.  JQorMsn  (^),  Qroeti  v.  ElgU  (A),  Jacob  v. 
B9we9  {%).  , 

The  AUofnmf'^Qoneral  and  R.  V.  Riehardo,  conl^.— There  is  a  great* 
diArance  between  ptooeedings  by  bill  and  by  original.    In  the  former  case 
the  raoDgaiianca  was  geneml:  in  the  latter  it  contained  aparticular  descrip- 

(a)  Itraet  ia  tmit  were  rsiieil   flo  fhe         {e)  7  Taunt  804. 
me  sifect  OB  the  third  and  flikfa  pltai.  (/)  8  Tannt  107. 

(6)  S  Bam.  ft  Ado].  867.  (^)  10  Bam.  &  Cres.  888. 

<c)  5  Barn,  ft  Aid.  458.  (A)  8  Barn,  ft  Adol.  497. 

(d)  1  Wau.  Sanid.  818,  a.  (i)  S  Saat,  818. 
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Kin^t  BenA.  tioD  of  the  causes  of  action.  In  proceedings  by  original  no  amendmeDt  coaM 
be  made  in  this  court:  it  could  only  be  done  in  Chimcery,  out  of  whidi  the 
writ  issued.  By  the  amendment  in  this  case,  the  identity  of  the  causes  of 
action  was  for  all  purposes  of  recovery  against  the  baQ  destroyed.  There  is 
good  reason  for  the  bail  being  discharged  by  an  alteration  in  the  nature  of  the 
action  in  which  they  become  bail,  for  otherwise  their  liability  might  be 
extended  without  their  consent.  There  cannot  be  any  modem  dedsioos, 
because  the  Statutes  have  applied  a  remedy.  The  older  cases  are,  however, 
equally  applicable.  If  there  was  a  variance  as  to  the  sum  between  the  dechn- 
tion  and  the  writ,  it  was  fatal  before  the  Statutes,  even  against  the  defeodaDt, 
BerkenhBod  v.  NuthaU  (/).  So  the  addition  of  another  cause  of  action  wts 
fatal,  Nerian  v.  Palmer  (A).  So  a  variance  in  saying  ^uare  clauia  frtgii 
instead  of  clauntm,  Edwards  v.  JFatkin  (/).  So  where  the  count  was 
special,  and  the  writ  was  general,  Greenfieid  v.  Dennis  (m).  So  in  Yaia  v. 
Plaxton  (n),  an  original  in  Landim,  declared  on  in  another  county,  wss  held 
good  against  the  party,  but  not  against  the  bail.  In  Brookes  Abr.t  tit. 
"  Trespass,'^  pL  87,  the  same  doctrine  is  laid  down.  The  4th  plea  raises 
the  question  of  identity,  and  if  the  causes  of  action  are  not  identical  the 
action  is  not  identical,  and  the  defendants  are  entitled  to  judgment.  The 
question  on  the  amount  of  fine  raised  by  the  6th  plea,  is  material :  for  without 
a  pn^r  fine  the  writ  ought  not  to  have  been  issued. — [LitUedaU,  J.— That 
is  a  question  for  the  Filacer  or  the  Attorney-General.}— On  the  7th  plea,  it 
is  contended  that  the  alteration  of  the  declaration,  being  in  fact  an  alteratkn 
of  the  engagement  of  the  bail,  could  not  be  made  without  their  coDsent 
The  8th  plea  is  also  material,  because  an  order  of  a  judge  is  of  no  hindio? 
eflect  until  it  is  made  a  rule  of  court  As  to  the  9th  plea:  in  the  case  of 
Taylor  V.  Chreffory,  no  opinion  whatever  was  given  by  the  Court,  as  to  the 
eflect  of  the  amendment  of  the  roll  on  the  liability  of  the  bail  The  10th 
plea  is  admitted  to  be  bad,  because  it  does  not  shew  that  the  recogniiance  has 
not  been  broken  at  all. 


Sir  W.  FoUett,  in  r%^\j,—Berkenhead  v.  NuihaU  was  decided  after  the 
passing  of  the  18  EUz.,  by  which  the  want  of  an  original  was  cured;  and 
the  judgment  was  reversed  on  the  ground  that  the  Statute  did  not  cure  a 
variance  merely.  Norton  v.  Palmer  was  a  very  difierent  case,  for  the 
declaration  there  contained  a  cause  of  action  which  was  not  recovered  oo. 
It  is  therefore  an  authority  against  the  defendants.  In  Johns  v.  SiayMr  («) 
it  was  held  that  an  original  issued  into  a  county  other  than  the  reooe 
county,  was  no  original  at  all.  Yates  v.  Plaxton  was  a  case  of  that  sort;  it 
is  therefore  explained.  As  to  the  question  of  hardship  on  the  bail,  they  have 
only  a  right  to  apply  to  the  equitable  jurisdiction  of  the  Court  That,  hof^ 
ever,  is  in  the  discretion  of  the  Court.  In  Gray  v.  Harvey  (p)  it  ^ 
refused.  The  issue  on  the  4th  plea  is  a  matter  of  fact  on  the  question  of 
identity,  and  ought  to  be  submitted  to  a  jury.  Lord  Bayot  v.  fR'/ft'flsi  (?)> 
and  Seddon  v.  Tutop  (r). 


01  Cro.  Elia.  198. 

(A)  Cro  Elii.  829. 

(I)  Cro.  Elia,  185 

(m)  Cro.  Elii.  728. 

(n)  S  Lev.  885;  S.C.Ut.  Entriei,  170. 


(o)  Cro.  Car.  878,  881. 
(p)  1  Dowl.  P.  C.  114. 
(9)  S  Ban.  ft  Crea.  835. 
(r)  6  Term  Rep.  607. 
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Lord  Dbnman,  C.  J.,  subsequently  (I7th  June)  gave  judgment. — This  was  jsm^t  BmcA. 
an  action  of  #ct./a.,  against  bail^  in  an  action  commenced  by  original  against 
their  principal;  the  demand  in  the  original  writ  being  for  1200/.  for  money 
lent,  and  the  like  sum  for  money  paid,  money  had  and  received,  and  upon  an 
account  stated :  the  damages  laid  at  1200il  The  declaration  first  contained 
four  counts  in  conformity  to  it ;  the  defendants  entered  into  a  recognizance  of 
bail  in  the  usual  ibrm,  that  is,  the  sum  of  2000/.,  to  be  levied  in  case  one 
George  Barnard  Gregory  should  happen  to  be  convicted  in  a  plea  in  a 
certain  action  theretofore  commenced  against  the  said  George  Barnard 
Gregory^  at  the  suit  of  the  plaintiffs.  Afterwards,  on  application  made  by 
Ihe  plaintiffs  to  amend  the  declaration  in  the  original  action,  Mr.  Justice 
Bayley^  then  one  of  the  judges  of  this  court,  made  the  following  order,  upon 
hearing  the  attorneys  or  agents  on  both  sides.  "  I  do  order  that  on  payment 
of  costs  the  plaintiffs  be  at  liberty  to  amend  the  declaration  in  this  cause. 
November  19,  1827."  In  pursuance  of  this  order  the  plaintiff  amended  the 
declaration  by  adding  two  new  counts,  namely,  one  for  work  and  labour,  and 
another  for  interest,  and  increased  the  sum  demanded  in  each  count  from  the 
original  amount  of  1200/.  to  3000/.,  at  which  latter  sum  also  the  damages  in 
the  declaration  were  laid.  On  the  amendment,  the  counts  stood  for  money 
lent,  3000/. ;  money  paid,  3000/. ;  had  and  received,  3000/. ;  work  and  labour, 
500/1;  interest,  1000/;  the  account  stated  3000/.;  the  damages  were  laid 
at  3000/.  To  this  declaration  so  amended  the  defendant  in  the  original  cause 
pleaded  the  general  issue  and  the  Statute  of  Limitations,  on  which  a  trial 
was  had,  and  the  verdict  was  found  for  the  plaintiffs.  On  the  first  and 
third  counts,  for  one  shilling ;  on  the  second,  for  1001/1  1 U.  2</. ;  and  on  the 
fourth,  for  77/.  5«.;  and  on  the  fifth,  for  1026/,  together  2104/1  17«.  2^., 
and  40«.  costs ;  no  verdict  was  given  on  the  sixth  count,  as  to  which  the 
plaintiffs  entered  a  nolle  proeequiy  and  judgment  was  given  by  the  Court  for 
the  plaintiffs  for  the  said  sum  of  2104/.  17«.  2</.,  and  also  211/.  12#.  10c/.  for 
their  costs,  by  the  said  Court  adjudged,  of  increase.  The  declaration  in 
seLfa,  states  that  the  defendant  in  the  original  action  had  not  paid  the  sum 
so  awarded,  nor  rendered  himself,  whereby  the  recognizance  of  the  bail 
became  forfeited.  To  Jbhis  declaration  in  sci,  fa,,  which  set  out  with  par- 
ticularizing the  facts  above  abridged,  the  defendants  pleaded  various  pleas, 
stating  their  defence  in  various  ways,  but  all  in  efiect  amounting  to  this,  that 
by  the  changes  made  by  virtue  of  the  above-mentioned  order  of  the  learned 
judge,  the  suit  was  no  longer  that  in  which  the  recognizance  of  the  bail  was 
entered  into,  and  they  were  thereby  discharged.  It  is  not  necessary  to  allude 
more  particularly  to  the  form  of  those  pleas,  because,  as  has  been  observed 
already,  the  declaration  in  $ci,fa.  states  all  the  fkcts  on  which  those  pleas 
rest,  and  is,  therefore — as  was  contended— on  the  face  of  it,  bad  in  law,  if  the 
defence  be  available.  The  question  arising  out  of  the  objections  presented 
to  our  notice  in  dlfierent  shapes,  is  resolved  into  the  single  point  already 
shortly  adverted  to — whether  the  recovery  against  the  defendant  in  the 
original  action,  was  in  the  same  suit  as  that  wherein  the  defendants  entered 
into  the  recognizance.  To  enforce  these  objections,  it  has  been  contended 
that  the  liability  of  the  bail  has  been  increased  by  enlarging  the  plaintiff's 
means  of  recovering  damages  against  their  principal,  and  also  of  increasing 
the  amount  of  the  costs.    It  is  to  be  observed,  however,  that  admitting  the 
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JrMjg^rBnick    justice  of  the  obtervations  which  have  bee&  pressed  upon  us,  they  are  not 
Tatloe       precisely  directed  to,  and  fell  short  of  the  propositiDns  to  be  established  by 
WuKxifsoii.    ^^  defendants,  that  the  suit  had  by  the  altemtjons  already  noticed,  changed 
its  character,  and  no  longer  remained  the  same;  and  in  our  opinkm  they  do 
not  establish  that  proposition.    The  suit^  as  regards  the  parties  engi^ged  in 
it,  and  the  manner  of  comm«icing  it,  remains  unchanged  aad  the  aame.    The 
alterations  in  the  declaration  by  the  order  alluded  to^  is,  we  think,  strictly 
within  the  control  ordhiarily  exercised  by  the  Court  over  the  proceedings  of 
parties  upon  terms  imposed  in  each  caae^    It  is  an  amendment  at  the  discre*- 
tion  of  the  Court  of  the  part  of  the  proceedings  which  is  supposed  to  require 
it,  but  it  does  not  destroy  the  identity  of  the  suit.   In  support  6f  the  ol^taon 
to  the  plaintiff's  recovering,  we  have  been  referred  to  several  cases :  in  con- 
sidering them,  however,  they  do  not  seem  to  bear  on  the  point  before  us.   At 
the  time  when  they  were  decided  (previously  to  the  sev^al  Statutes  lefetred 
to  in  argument,  and  particularly  the  5th  of  Oearfe  1,  c  IS),  a  departure 
in  the  declaration  from  the  original  writ  was  a  fatal  objection.    That,  how<> 
ever,  was  by  no  means  founded  on  the  supposition  thai  there  was  any  chaogt 
of  suit,  but  the  contrary,  the  suit  remaining  the  same,  the  enor  was  eutirelj 
in  the  departure.     In  the  case  of  Berkenhead  v.  NnihaU  («),  on  error,  tlie 
variance  was  between  the  amount  of  debt  daimed  m  the  writ  and  in  tlie 
declaration;  in  the  latter  a  larger  sum  having  been  claimed,  and  therefore  tlie 
judgment  was  reversed.    In  the  next  case  cited,  Edwards  v.  WtOkm  (<),  in 
trespass,  the  error  was  m  the  excess  in  the  declaration  over  the  writ»  elamsa 
/regit  instead  of  elaumm.    The  third  and  last  to  be  noticed  is  the  case  of 
N&rton  V.  Palmer  (ti),  which  was  also  decided  on  the  excess  fit  the  declaratioii 
over  the  writ.    The  cases  cited,  therefore,  are  cleariy  distinguishable  from  the 
present,  and  proceed  upon  a  principle  wholly  independent  of  the  present 
objection,  which  is,  that  the  variance  fVom  the  original  writ  makes  the  suit 
other  and  different.    But  we  have  been  further  pressed  with  the  consideration 
that  the  costs  are  entire,  and  that  because  the  declaration  has  been  enlarged 
and  the  costs  thereby  increased,  and  therefore  the  responsibility  (^  the  bafl 
increased,  that  they  are  thereby  dischaiged.    But  upon  this  pmnt  also  we 
are  of  opinion  against  the  defendants.    We  think  the  costs  of  increase  fonn 
no  integral  part  of  the  suit.    They  are  awarded  by  the  Court  in  conse- 
quence of  the  damages  recovered  by  the  plamtifll^  forming  a  subject  of  a 
distinct  and  separate  adjudication.     If  the  bail,  therefore,  had  been  in  this 
respect  aggrieved,  the  Court,  on  application,  may  relieve  them ;  but  they  are 
no^  for  the  reasons  assigned,  dischu'ged  from  the  whole.    We  are  therefore 
of  opinion,  that  the  judgment  must  be  for  the  plaintitfs.    The  former  con- 
sideration of  this  case  has  not  been  adverted  to,  though  our  present  dacision 
seems  to  be  in  conformity  to  the  view  then  taken  by  the  Court. 

Judgment  for  the  pkinttfs. 

(«)  Cra.  Elis.  les.  («)  Cro.  Elis.  699. 

(0  Cr&  Elis.  ISft. 
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BaRRONS  t?.  LUSCOMBE. 


Xinf^t  Bereh. 


^RESPASS  de  AmiiV  iuportaiU.  FUa:  General  issue.  At  the  trial  before 
WiUuans,  J.,  at  the  Summer  Assizes  for  DevoMhire,  in  1834,  it  appeared 
that  the  plaintiff  had  been  the  overseer  of  the  parish  of  Athburion.  When 
his  accounts  were  eicamined  by  the  magistrates  under  the  50  Geo.  3,  c.  49, 
they  were  of  qpinion  that  a  certain  sum  was  due  from  the  plaintiff  as  the 
bahmoe  of  poof-rates  received  by  him ;  and  they  issued  a  warrant  to  levy  the 
amount  by  distr»s  upon  his  goods,  under  the  authority  of  the  Statute.  The 
warrant  was  directed  to  the  defendant,  but  before  the  time  of  its  actual 
execution,  one  of  the  Vwo  magistrates  discovered  reason  to  believe  tliat  the 
supposed  balance  of  accounts  was  wrong,  and  he  wrote  and  signed  a  coun- 
termand, wldch  he  then  comknunicated  to  the  other  magistrate,  who  also 
signed  it  (a).  On  the  part  of  the  plaintiff  it  was  contended  that  the  authority 
of  the  constable  was  at  an  end  from  the  moment  that  the  countermand  was 
signed;  and  that  he  was  consequently  liable  in  trespass  for  having  put  the 
warrant  of  distress  mto  execution.  The  learned  judge  was  of  opinion  that 
the  magistrates  had  adjudicated  on  the  state  of  the  accounts,  and  could  not, 
alter  issuing  the  warrant,  alter  their  adjudication  on  that  point;  but  he  con- 
sented to  reserve  the  question,  allowing,  however,  the  case  to  go  to  the  jury 
to  assess  the  damages,  in  case  the  Court  should  be  of  opinion  that  the  action 
was  maintainable.  Another  question  also  reserved  for  the  opinion  of  the 
Court  was,  whether  the  defencbnt  was  entitled  to  a  demand  of  a  copy  and  a 
reftisal  of  the  warrant  before  action  brought.  The  jury  returned  a  verdict 
for  the  plaintiff,  damages  29/1,  subject  to  the  opinion  of  the  Court  on  these 
points. 

A  rule  had  since  been  obtained  to  set  aside  the  verdict  and  enter  a  non- 
suit. 

Sir  W.  Foltett  shewed  cause. — ^The  proposition  contended  for  on  the  other 
side  is,  that  though  the  magistrate  may,  after  granting  a  warrant,  be  satisfied 
that  he  ought  not  to  have  granted  it,  still,  he  has  no  authority  to  prevent  its 
execution :  in  this  ease  the  magistrates  thought  that  the  warrant  ought  not  to 
be  eitfiecuted.  It  cannot  be  contended  under  such  circumstances  that  they  are 
to  be  kept  liable  to  an  action  of  trespass,  if,  upon  further  inquiry,  they  find 
that  the  person,  against  whose  goods  they  have  issued  a  warrant  of  distress,  is 
not  legally  liable  to  it  Suppose  that  there  was  information  laid  before  a  magis- 
trate that  a  party  had  been  giulty  of  some  offence,  and  the  magistrate  issued 
his  wammt;  could  he  not,  upon  other  information  which  convinced  him  that 
he  was  wrong,  countermand  the  execution  of  it  after  he  had  signed  it  ? — 
[/WteMM,  J. — Here  the  magistrates  did  more  than  sign  it,  they  delivered  it 
to  the  constable.} — ^But  they  countermanded  it.    It  makes  no  difference  that 


1.  Where  BiA- 
gtstntet,  acting 
under  the  50 
Geo.  3,  c.  49, 
examine  over- 
seers* accounts, 
declare  a  ba- 
lance, and  make 
an  order  for  the 
pavnent  of  that 
CMuance,  and 
then  issue  a 
warrant  to  levy 
the  amount  by 
distress,  they 
cannot,  merelv 
on  the  grouna 
of  a  douDt  whe- 
ther they  have 
correctly  ascer- 
tained the  ba- 
lance, withdraw 
the  warrsnt, 
and  so  render 
the  constable 
liable  as  a 
trespasser. 

2.  In  such  a 
case  there  must 
be  a  demand  of 
a  copy  of  the 
warrant  befi[»r8 
any  action 
brought  against 
the  constable. 

S.  Qikgre, 
whether  ma- 
^strates  have 
m  any  case  a 
right  to  with- 
draw a  warrant 
after  they  have 
once  issued  it. 


(a)  The  original  warrant  recited,  that 
oa  taking  the  aocomts  of  the  overaeert  of 
tlie  poor,  "  We  have  adjudged  that  there 
is  remaining  in  the  hands  of  one  of  the 
overseers  of  the  poor,  over  and  above 
sums  of  money  paid  by  him  on  account  of 
the  parish,  the  sum  of  8U.  I7«.  9<l.,  and 
that  the  said  ram  is  due  on  that  account. 


This  is,  therefore,  to  rcfqnire  yon  to  levy 
the  said  sum,  &e.*'  The  written  eonnter- 
mand  recited  the  former  wamot,  and  then 
proceeded  thus :— "  We  do  order  and  com- 
mand you  to  suspend,  and  not  to  put  in 
execution,  the  warrant  of  distress  for  the 
arrear  of  poor  rate  issued  and  signed  by 
us." 
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XSnjg't  Bendu  the  magistrates  did  not  again  meet  to  consider  of  the  countermand.  One  of 
them  conmiunicated  it  to  the  other,  who  acquiesced  in  the  propriety  of  it,  and 
signed  the  paper.  After  this  it  was  a  direct  disobedience  in  the  constable  to 
levy  the  distress,  and  he  is  properly  liable  as  a  trespasser. — [Lord  DenmoHf 
C.  J. — ^Is  there  any  authority  for  shewing  that  the  magistrates  may  suspend  a 
warrant  of  this  sort?  The  parties  interested  have  a  right  to  have  the 
mcmey  levied.] — [Paiteion,  J. — Are  not  the  magistrates  too  late,  according  to 
the  principle  acted  on  in  Rex  v.  The  JuMtices  of  Norfolk  (b)  ?'\ — They  may 
supersede  the  order,  if  they  are  satisfied  that  it  is  one  which  ought  not  to 
have  issued.  They  have  full  power  for  that. — [Lord  Denman,  C.  J.— I  want 
some  authority  for  that  position.  It  would  be  a  strong  thing  to  say  that 
justices  may,  after  judgment,  alter  out  of  court  what  they  have  done  in  court. 
We  may  correct  a  judgment  before,  but  not  after  the  end  of  the  term  in 
which  it  is  delivered.] — ^Any  process  or  order  of  the  Court  may  be  stayed 
before  execution. — [Littledale,  J. — ^But  then  it  is  only  respited  until  a  given 
day.] — ^In  NoUaCt  Poor  Lawt  (c),  it  is  stated  that  magistrates  may  issue 
an  order  revoking  another  on  the  ground  of  surprise;  and  the  {Nrinciple 
there  laid  down  is  supported  by  the  authority  of  Pancrat  v.  Rumhtdd^d). 
In  that  case  a  tuperaedeas  was  issued  by  the  justices  three  days  after 
the  order,  and  it  was  held  good,  being  sent  before  the  time  for  appeal 
expired. — [Liitledale,  J. — ^But  that  appears  to  have  been  made  on  the 
magistrates  acting  together.] — That  is  another  point.  The  chief  point 
here  is,  whether  the  justices  have  any  power  whatever  to  supersede 
their  first  order.  The  supersedeas  however  may  be  made  any  where  as  well 
as  in  court,  and  it  will  be  good.  It  need  not  in  form  be  judicially  done.  The 
only  authmty  of  the  constable  is  that  which  he  derives  from  the  justices, 
and  if  that  is  withdrawn,  and  he  has  notice,  he  afterwards  proceeds  at  his 
own  peril.  If  an  order  of  this  court  is  made,  it  may  be  revoked  by  the 
Court,  or  by  any  judge  of  the  court ;  and  if  after  such  revocation,  any  officer 
was  to  execute  the  process,  it  would  be  an  abuse  of  the  process,  and  would 
be  treated  accordingly.  The  defendant  here  is  only  a  ministerial  officer,  and 
derives  all  his  authority  from  the  justices.  It  is  a  general  principle  of  law 
that  every  authority  may  be  revoked.  Here  it  was  only  suspended,  it  was 
suspended  for  the  purpose  of  a  more  full  investigation.  In  the  present  case  ' 
it  is  admitted  that  the  plaintiff  is  entitled  to  maintain  this  actbn,  and 
recover  damages  for  this  distress,  unless  the  defendant  can  bring  himself 
within  the  protection  of  the  warrant  Another  ground  of  defence  is,  that 
there  should  have  been  a  demand  of  the  warrant  by  the  plaintiff,  and  a 
refusal  on  the  defendant's  part  to  shew  it.  That  cannot  affect  the  case,  for 
the  warrant  had  ceased  to  be  a  valid  warrant.  If  the  constable  could 
produce  the  warrant  and  justify  under  it,  the  constable  would  be  relieved ; 
and  the  magistrates  having  relieved  themselves  by  the  countermand,  the 
plaintiff  would  be  without  a  remedy. 

Bompas,'  Serjt.,  in  support  of  the  rule.— The  order  of  the  justices  here 
might  have  been  revoked,  but  not  by  a  less  power  than  that  which  granted 
it. — [Lord  Denman,  C.  J. — According  to  the  argument  on  the  other  side,  if 
either  of  the  magistrates  countermanded  the  order,  he  would  relieve  himself 

{b)  5  Barn.  &  Aid.  484.  (cH  1  Stra.  6 ;  S.  C.  8  Botl.  624. 

(c)  Vol.  2,  p.  21S. 
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rrom  his  lialHlity.]--«That  is  the  argument,  but  it  cannot  be  supported,  Ibr  iKt^^adL 
otherwise  any  one  magistrate  might  at  any  tone  put  an  end  to  a  judgment  at 
Sessions.  Suppose  this  constable  had  been  indicted  for  not  executing  the 
vrarrant,  he  must  defend  himself  by  shewing  a  good  reason  for  not  executing 
the  warrant.  He  could  not  do  that  here.  The  justices  here  were  not  acting 
generally  as  justices  of  the  peace,  but  as  justices  of  the  peace  for  this 
particular  Act  of  Parliament.  They  were  in  eflect  arbitrators  between  the 
overseers,  and  could  not  recall  their  award  after  it  had  been  made  and  d»* 
livered  to  the  parties.    He  was  stopped. 

Lord  Dbnman,  C.  J. — The  very  general  ground  on  which  the  question  has 
been  argued,  has  certainly  startled  me  a  good  deal;  for  I  should  have 
thought,  that  after  the  magistrates  had  once  inquired  into  the  subject,  and 
had  decided  i^K>n  it,  and  had  issued  their  warrant  to  the  officer,  he  would 
hsLve  been  justified  in  acting  under  it.  Perhaps,  however,  he  would  not,  if 
the  warrant  should  turn  out  to  be  bad.  If  the  adjudication  has  been  con- 
ducted in  the  {nroper  manner,  I  should  doubt  whether  the  justices  can 
afterwards  recall  their  warrant,  and  take  away  from  the  office  his  means  of 
Justification.  It  would  be  tremendous,  if  he,  having  all  the  authority  of  the 
justices,  and  being  called  on  to  do  a  certain  act,  should  do  it,  and  that  then 
the  mi^strates  should  be  allowed  to  say  that  he  ought  not  to  do  it.  I  should 
say  that  the  time  for  repentance  with  them  would  have  gone  by.  However, 
whether  they  can  do  so  on  a  more  important  matter,  and  upon  new  facts,  is 
not  the  question  here ;  for  it  appears  that  in  this  case,  the  suspension  of  the 
warrant  did  not  take  place  on  any  other  ground  but  the  doubt  as  to  the 
proper  settlement  of  the  accounts.  We  are  all  of  opinion  that  the  magi»* 
Irates  had  no  more  right  to  suspend  the  warrant  on  such  a  ground,  than  any 
individual  judge  would  have  to  set  aside  the  judgment  of  the  Court.  The 
order  being  legal,  and  the  direction  to  pay  the  bakince  legal,  the  magistrates 
cannot  suspend  the  warrant  to  pay  that  balance,  on  the  ground  that  having 
found  the  balance  and  made  an  order  to  pay,  they  doubt  whether  they  have 
ascertained  that  balance  with  correctness.  The  warrant  being  issued,  the 
constable  haAa  right  to  act  upon  it,  and  was  bound  to  obey  it,  and  he  cannot 
afterwards  be  said  to  have  so  acted  of  his  own  wrong.  The  constable  acted 
bondfidBj  and  in  dischaiige  of  his  duty.  The  constable  had  a  right  to  have 
a  demand  of  a  oq>y  of  the  warrant  before  action  brought.  The  Act  applies 
here  for  his  protection,  and  the  defendant  is  entitled  to  have  a  nonsuit 
entered. 

LiTTLEDALE,  J. — The  50  Geo,  3,  c.  49,  gives  justices  power  to  settle  the 
overseers'  accounts.  When  these^accounts  are  settled,  the  justices  are  for  that 
purpose/unc/i  ojffUio,  These  accounts  cannot  afterwards  be  opened  by  them. 
It  is  said  that  the  ground  of  suspending  the  warrant  here  is,  that  they  were 
mistaken  in  the  settlement  of  these  accounts.  They  were  no  more  right  in 
countermanding  the  warrant  on  that  ground,  than  an  arbitrator  would  be 
right  in  altering  his  award.  If  the  parties  were  not  satisfied  with  the  adjudi- 
cation of  the  justices,  they  might  appeal  to  the  General  Quarter  Sessions. 
If  it  had  appeared  that  the  justices  were  wrong  about  the  general  question 
of  the  liability  of  the  plaintiff  to  pay  over  the  money,  I  do  not  say  that  they 
could  not  have  suspended   their  warrant;  perhaps  they  might,  but  they 
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oodd  not  do  so  Ob  a  mere  quBBikm  of  the  way  in  which  the  accounts  U 
been  eettled.  On  the  ground  of  superseding  or  countennBeiidii^  thewwiut, 
I  think  that  there  is  no  authority  for  the  justices  having  adopted  the  coois 
they  did. 


Pattbson,  J.— The  doubt  in  my  mind  on  the  goiefal  qjoestioD  w, 
whether  a  magistrate  could  in  any  case  revoke  his  warrant  1  do  i»( 
mean  to  say  that  he  can,  for  there  is  no  authority  which  goes  that  kngtk.  I 
do  not  say  that  he  cannot,  and  if  it  were  neoessaiy  to  decide  that  upee^ 
I  should  wish  for  further  time  for  consideration.  It  is  not  necesBarj  to 
decide  that  question  in  this  case.  The  question  here  is,  whether  the  revoei- 
tion  is  not  wrongly  issued,  being  issued  not  upon  any  doubt  of  the  prtsr 
diction,  but  in  order  to  reconsider  the  state  of  the  accounts  between  tk 
parties.  Hie  magistrates  haye  plainly  no  authority  to  do  this.  TbeStatote 
says,  that  two  justices  shall  examine  the  accounts.  If  the  money  (bundte 
be  due  is  not  paid,  the  justices  shall  issue  their  warrant  to  levy  the  ammmt, 
if  it  is  not  paid  within  fourteen  days.  The  Statute  says,  the  justicef ,  not 
*'  the  same''  justices,  may  issue  the  warrant.  It  does  not  say  that  these 
justices  are  to  consider  whether  the  former  allowance  is  right.  If  it  is  nid 
that  the  justices  had  issued  a  warrant  on  the  ground  that  they  6iippo»d 
there  had  been  a  refusal,  when  in  fiaust  there  had  been  non^  I  do  sot  n; 
whether  they  coidd  or  could  not  revoke  such  wamnt.  That  was  nj 
difficulty  at  first,  but  the  feet  here  was  not  so :  the  ground  of  thereToatioi 
of  the  warrant  was,  that  they  wanted  to  discuss  again  the  state  of  the 
accounts.  On  the  other  point  of  the  case,  I  think  that  the  party  was  entitied 
to  have  a  demand  of  a  copy  of  the  warrant,  and  a  refusal  by  him  madebefon 
action  brought 


Williams,  J. — ^It  is  not  necessary  to  give  an  opinion,  on  the  geoHil 
question  m  this  case,  how  far  in  law  a  justice  of  the  peace  may  vithdnv  a 
warrant  he  has  ence  issued.  It  is  admitted,  that  if  the  warrant  was  dis- 
covered to  be  illegal,  as  for  want  of  jurisdiction,  it  might  be  witbdnva 
The  evidence  of  the  witnesses  at  the  trial  satisfied  me,  that  th%raal  qufi^tioo 
was  a  doubt  which  they  entertained  respecting  the  altowanee  of  the  acDMut^ 
and  that  they  desired  to  enter  again  upon  that  question.  They  coaM  not 
do  that  That  was  at  least  an  illegal  and  an  inadequate  ground  ibr  sadi  • 
purpose.  Rule  absolute. 


An  indenture 
of  apprentice- 
•Hip  executed 
in  1799, 
wliereno 


The  King  v.  The  Inhabitants  of  Mabb. 

riRDER  for  the  removal  of  NieholoM  Haivoao  and  Siitabetk  his  wife,  aod 
their  children,  from  the  borough  oiPenryn  to  the  parish  o{  Mahe^  in  ife 
county  of  ComwalL  On  appeal  the  Sessions  confirmed  the  order,  subject  (o 
the  following  case  :-^By  indenture  duly  executed,  bearing  date  the  1 6th  d«y 
of  October,  1799,  and  since  lost,  the  said  Nicholas  Hahotso,  then  beii^' 
about  fifteen  years  of  age,  was  expressed  to  be  bound  an  apprentice,  with  tbe 
consent  of  his  surviving  parent,  to  ThomoM  Bolilho,  of  the  parish  of  ^• 
Gluvias,  tanner,  until  he  should  attain  twenty-one.     No  sum  of  nxxiey  or 


monej  < 

deration  was 

given  as  a  pr^ 

mium,  requires 

the  stamp  of 

lOt.  imposed  by 

37  Geo.  3,  c. 

Ill,  and  is  not 

within  sec.  3,  by  which  deeds  of  a] 

premium,  are  exempted  from  the 


where  a  sum  not  exceeding  lOl.  is  given  u  a 
litional  duty  imposed  by  that  Statute. 
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▼alue  was  given  or  contracted  for  with  or  in  relation  to  the  said  apprentice*  iRn^Be^. 
The  said  indenture  ?ras  stamped  with  the  several  stamps  impressed  on 
indentures  of  that  class  by  the  several  statutes  prior  to  the  Statute  of  37 
Creo.  3,  c  1 1 1,  amounting  to  ten  shillings,  but  the  Ck>urt  considering  it  liable 
under  that  act  to  an  additional  stamp  duty  of  ten  shillings,  held  that  evidence 
of  it  ought  not  to  be  received. 

Bere^  in  support  of  the  order  of  Sessions. — The  37  Geo.  8»  c  111,  s.  1, 
enacts  that  upon  every  deed  which  shall  be  made  after  1st  Auguit^  1797,  an 
additional  stamp-duty  of  ten  shillings  shall  be  paid,  over  and  above  all  duties 
then  payable  on  the  vellum  or  paper  whereon  such  deed  shall  be  written. 
By  s.  3,  nothing  in  the  act  "  is  to  extend  to  any  indenture  of  apprentioeship 
where  a  sum  or  value  not  exceedmg  10/.  shall  be  given  or  contr^ted  for,  with 
or  in  relation  to  the  apprentice.'^  The  indenture  in  the  present  case  is  clearly 
a.  deed  within  the  operation  of  the  act,  unless  it  is  taken  out  of  it  by  the 
third  section.  The  subsequent  acts  provide  a  remedy  for  what  appeare  to 
have  been  an  omission  in  ^is  act.  A  strict  construction  must  be  given  to 
acts  of  this  description.  In  Wood  v.  Norton  (a),  that  principle  was  adopted : 
there  the  queption  was,  whether  a  bond  given  with  a  mortgage  deed  did  not 
require  an  ad  valorem  stamp  as  well  as  the  mortgage  deed,  when  it  did  not 
\xBi  the  same  date,  though  it  was  executed  at  the  same  time;  and  the 
Court  held  that  it  did. — [Denman,  C.  J.— There  improper  words  had  been 
used  to  e£kct  the  intention  of  the  legislature;  here  the  question  is  one 
vnerdy  of  construction.]-^The  Courts  have,  however,  always  felt  themselves 
bound  to  give  a  literal  construction  to  the  stamp  acts.  If  that  be  done  in 
^his  instance,  it  is  clear  that  as  the  case  states  ^t  no  money  was  given,  the 
indenture  is  not  within  the  third  section,  which  is  confined  to  some  money 
fNtyment  less  than  10/. 

Crowder,  .eonln).— A  reasonable  construction  must  be  put  on  the  language 
of  this  Statute,  as  well  as  upon  all  others.  It  is  quite  clear  that  the  legisla- 
ture meant  to  exempt  all  indentures  of  apprenticeship  where  a  less  sum  than 
lOl  was  given  as  a  premmm.  If  so,  it  is  impossible  to  say  that  they  did  not 
sdso  intend  to  exempt  them  where  no  sum  at  all  was  given.  The  case  of  Wood 
T.  NorUm  (a)  does  not  apply,  because  there  the  language  of  the  Statute  was 
plain  and  unambiguous,  and  it  was  impossible  to  mistake  the  meaning. 

Lord  Denman,  C.  J. — ^It  is  quite  evident  that  there  is  a  mistake  in  the 
act,  and  that  the  legislature  did  not  intend  to  charge  with  any  duty,  deeds  of 
apprenticeship  where  no  money  was  given  as  a  premium.  We  have,  how- 
ever, no  power  to  correct  this  mistake.  When  we  come  to  read  the  words 
of  the  act,  we  are  bound  to  say  that  the  exemption  extends  only  to  cases 
where  a  sum  of  money  has  been  given ;  and  that  is  less  than  10/.  in  amount. 
The  Sessions  therefore  were  right  in  saying  that  this  deed  was  not  properly 
stamped,  and  could  not  be  received  in  evidence;  and  the  order  of  Sessions 
must  be  confirmed. 

LiTTLEDALK,  J.,  Patteson,  J.,  and  Williams,  J.,  concurred. 

Order  of  Sessions  confirmed, 
(a)  9  Ban.  &  Cref.  885. 
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SMiBemA,  MaCDOUOALL  V. 


^^\?suitt-  T*^  ^"^"  •  ™^ *^ •^^ ^^^  ^J^y  «««^er  made  by  C^fen^p^  J, s^ 
Smto  a  not  be  drawn  up  in  the  terms  of  a  minute  made  by  bim  on  heving  tk 

up  Ml  otd«r  ao- 

m^te  of  the         ^'^^  sbewed  cause,  and  contended  that  when  a  party  applies  by  summGos 

judm  mad*  on    to  a  judge,  it  is  optional  with  him  to  draw  up  the  order  or  not 
tho  noanns  of 

Siweiif  in  support  of  the  rule,  contended  that  the  party  is  bound  to 
draw  up  the  order.  He  cited  Doe  d.  Xin^  y.  Robmum  (a),  to  shew  tfaatu 
aUoeaiur  is  the  property  of  the  party  in  whose  &Your  it  is  made;  tnd  sub- 
mitted that  as  by  analogy  the  opposite  party  had  no  right  to  the  order,  tba 
the  party  who  applied  for  it  was  bound  to  draw  it  up. 

Lord  Dbnman,  C.  J. — ^It  seems  to  have  been  the  uniyersal  impresra  b 
the  profession,  that  a  party  is  not  bound  to  drew  up  an  order  to  a  to 
which  he  does  not  like.  If  he  does  not  choose  to  drew  up  the  order  because 
it  is  in  favour  of  the  opposite  party,  there  will  be  no  difficulty  in  the  htter 
obtaining  another  to  the  same  effisct. 

LiTTLBDALB,  J. — ^I  haYe  uo  doubt  upon  the  subject.  A  party  is  not  boond 
to  take  an  order  in  a  way  which  he  does  not  like. 

Pattbson,  J.— In  an  ordinary  case  I  hare  never  entertained  anj  doubt 
upon  this  subject.  It  might  be  a  diflerent  matter  where  matten  are  gun 
into  by  consent. 

'    Williams,  J.,  concurred. 

Rule  dischaii^. 

(a)  2  Dowl.  P.  C.  608. 


The  Kino  v.  The  Justices  of  Middlesex. 

1.  A  mandtmus  nPHlS  was  a  rule  for  a  mandamus  commanding  certain  justices  c^  the  couotj 
loiticei  to  obI  ^^  Middlesex  to  issue  distress  warrants  for  paving  rates  for  the  parish 

Toreebydii-      of  St  Mariin-in-lhe  Fields,  Westminster.    The  legality  of  the  election  of 

trets  warrants  °       '' 


▼ing  rates       the  commissioners,  by  whom  the  retes  had  been  made,  was  disputed ;  afi^ 


pai    _ 

^TrtiSi'Sftli  ^  ^***^  ground  the  justices  thought  the  rate  was  illegal,  and'refnsed  to 

Metropolitan      interfere. 

street  Act,  51 
Geo.  8,  XXIX: 

the  38th  eec.  The  Attorney-General  and  Piatt  shewed  cause. — On  two  groaods  w 

ingaremedjby  mandamus  will  lie.     Ist,  Because  the  rate  is  ill^al,  and  therefore  the  justices 
tho  ^'h  the™       ^o^^d  subject  themseWes  to  an  action  if  they  attempted  to  enforce  it  by  i 

rate*  are  collected  under  prior  local  acts  applicable  to  particular  districts,  by  which  the  remedy 
by  action  is  confined  to  cases  where  no  sumcient  distress  can  be  made. 

2.  The  57 Geo.  3,  XXIX,  s.  38,  applies  to  districts  which  were  before  reffulated  by  local  sets; 
and  enlarges  the  power  of  recovering  paving  rates  by  action,  where  the  local  acts  give  only  a 
right  to  recover  by  action  where  no  sumcient  distress  csn  be  made. 
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distress  warrant.  2dly,  This  rate  is  laid  under  the  powers  of  a  local  act  (a), 
in  which  a  remedy  is  given  to  the  commissioners  for  the  recovery  of  the  rates 
by  action.   The  same  course  is  also  pointed  out  in  the  Metropolis  Street  Act(&).  .p.    «     . 

MiDDLSSSX. 

Sir  W.  FoUett  and  Channell,  in  support  of  the  rule. — The  remedy  by 
action  is  not  so  efficient.  Besides,  it  is  confined  in  the  local  act  to  cases 
where  no  sufficient  distress  can  be  made,  and  that  is  not  shewn  to  be  the  case 
here.  The  metropolitan  act  indeed  gives  a  general  remedy  by  action,  but 
that  does  not  apply  to  districts  where  a  restricted  remedy  is  already 
provided. 

Lord  Dbnman,  C.  J.— It  appears  to  me  that  this  rule  must  be  discharged, 
and  on  this  short  ground — there  is  another  remedy  which  is  shorter  and 
l)etter.  The  57  G0O.  3,  XXIX.  s.  38,  points  out  the  course  to  be  adopted. 
It  seems  to  have  been  expressly  framed  for  the  purpose  of  obviating  the 
proceeding  by  a  mandamus  to  the  justices.  On  that  ground  alone  I  think 
that  it  is  our  duty  to  discharge  this  rule. 

LrrTLiDALB,  J.-^I  am  entirely  of  the  same  opinion.  It  is  very  true  that  no 
action  can  be  brought  on  the  local  act,  because  that  course  is  restricted  to 
cases  where  no  sufficient  distress  can  be  made ;  but  in  the  general  act  which 
was  subsequently  passed,  there  is  no  such  restriction.  It  seems  to  me 
therefore  that  there  can  be  no  difficulty  in  bringing  an  action. 

Pattbson,  J. — ^I  am  of  the  same  opinion.  The  general  act  having  been 
passed  subsequently  to  the  local  act,  I  think  the  argument  that  it  does  not 
apply  to  districts  where  there  is  a  local  act  cannot  be  supported.  It  seems 
to  me  that  the  Statute  operates  rather  by  way  of  enlarging  the  powers 
already  given.  There  being  therefore  another  remedy  which  is  eflkctual, 
the  mandamus  ought  not  to  go ;  and  this  rule  must  be  discharged. 

Williams,  J. — I  entirely  concur.  It  certainly  has  long  been  a  rule  in  this 
court,  not  to  direct  justices  by  mandamus  to  do  that  which  will  subject  them 
to  an  action,  particularly  where  another  remedy  is  open.  I  agree  in  thinking 
that  there  is  another  remedy  by  action  luider  the  57  Geo.  3,  XXIX.  s.  38.     ^ 

Rule  discharged,  without  costs. 

(a)  88  Geo.  S,  c  90.  (fr)  57  Geo.  8,  XXIX  f.  88. 

The  King  v.  Archdeacon  of  Lichfield  and  Coventry. 

JUr/IrX  moved  for  a  mandamus  to  tli0  Archdeacon  of  Liehfieid  and  AniUfora 

Co^enHy,  to  swear  in  Mr.  GuHuridgty  who  had  been  duly  elected  "n'^JlSS^ 

churchwarden  of  the  parish  of  Si.  Martin^  Birmingham,  and  had  attended  totwaariiia 

at  the  proper  time  and  place  to  be  sworn  in,  but  the  Archdeacon  had  refused  ig  j^inta  in* 

to  administer  the  oath.  *^*  *"*  ™" 

Per  curiam, — ^The  rule  must  be  granted ;  and  as  the  act  of  swearing  in 
does  not  ooofer  any  title,  it  must  be  absolute  in  the  first  instance. 

Rule  absolute  (a). 
{a)  Bt9  Anon.  8  Chit  854,  where  the  tame  point  was  held. 
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^'SilJS?**    The  King   v.    The   Monmouthshirb   Canal  Nayioatiok 

Company. 

?Lii!?^tolli  pOOR  RATE  for  the  bocough  of  Newport,  whereby  the  defendtfiU  were 

wen  not  to  be  rated  iu  100/.  «8  the  occupiers  of  p«rt  of  a  canal,  and  a  certain  ham, 

^p!mnrm    tram-road,  weighing  machine,  and  ooalhouse.    On  tippeal  the  rate  vucoi- 

to  be  nted        firmed,  subject  to  a  case  which  stated  the  following  facts  :— 

time  for  and  in       ^J  ^^  ^^*  %  ^I-  ^^  compaoj  were  incorporated^   and  empoYcrd 

U^^^*     •n/T  alia,  to  make  and  keep  naTigable  a  canal  from  ''  some  place  near  /W- 

and  the  wsre-     nmffynydd,  in  the  county  of  Mofmumih,  into  the  river  Utk,  at  or  near 

^W~!!Sdi»n  l^^^^C  and  to  purchase  ki«ds  for  the  use  of  the  undertaking.   By 

tobe  erectedfy  sections  91  and  95^  the  oompany  were  empowered  to  take  certain  tolls.  By 

"  in  u!?^     secOoa  101,  ''  the  rates,  lolls  and  duties  by  this  Act  granted  and  aiit)»- 

^portionaa,     rixed  to  be  taken  by  the  sakl  company  of  proprietors  as  aforesaid,^  shall ost 

hisfaer  TaliM  or  l^t  a^y  time  or  times  thereafter  be  chaiged  witfa^  or  liable  to  the  payment  i 

th!I^Tth2r'*^^    any  parliamentary  or  parochial  rates,  taxes,  assessments^  or  impositions 

UDda,ffrouiide,   whatsoeyer;  and  the  said  company  shall  from  time  to  time  be  rated  to  ill 

lying  i^'o?'     parliamentary  and  parochial  rates,  tales,  assessments,  and  impositioni,  fer 

■4jMent  thertH  and  in  respect  of  the  lands  to  be  purchased  or  taken,  and  the  waidioiws 

ibr  the  time       ^nd  Other  buildings  to  be  erected  by  the  company  in  pursuance  of  the  Ad 

rad  L^the*^^'  in  the  same  proportbn  as,  but  not  at  any  higher  value  or  inqiroired  real, 

lands,  wars-       than  other  lands,  grounds,  and  buildings  lying  near  or  adjacent  thereto,  ire 

oSberbuildinga  ^^  '^^  ^^  ^^®  ^'"^  hw^  be  rated,  and  as  the  lands,  warehouses,  and  other 

•o  t«ken  and      buildings,  SO  to  be  purchased  and  taken  and  erected,  would  have  been  nte> 

have  been  rate-  ^^^  ^  <^AM  ^  u^e  had  continued  in  their  former  state^  and  not  been  oaed 

Iai?e*h2b*eOT    ^^^  ***®  purposes  of  the  said  navigation."    By  virtue  of  this  Act,  the  ooapMj 

continued  in      purchased  lands  and  made  the  intended  canal ;  part  of  which  lies  within  tiie 

stato/^'ot     trough,  and  is  included  in  the  said  rate  (a).     Before  and  at  the  time  of  the 

bsen  used  for     formation  of  the  canal,  the  land  purchased  by  the  company  for  the  purposes 

the  sd?navi-     ^^  ^'^  canal,  and  the  land  on  each  side  of  it,  was  of  very  mudi  less  value 

j^jn'-"—         than  at  the  present  time.    Part  of  the  land  taken  for  the  purposes  (£  the 

the'propermode  canal,  was  then  used  for  agricultural  purposes,  and  let  at  the  rent  usoaliy 

poo?s  r&e  on     ^^^^  ^®'*  ^^^  meadow  land  in  the  neighbourhood  of  towns.    Other  part  of 

the  company      the  land  taken  for  the  canal  was,  at  the  time  it  was  so  tak^i,  used  as  wharf 

toAS'fiurtuai   grounds  to  the  river  Uek;  and  other  part  of  the  same  land  then fonnedi 

!ng^»^tte^«d-  part  of  one  of  the  streets  of  the  borough ;  but  in  consequence  of  the  fom*- 

and  buildings ;    ^^0°  o^  ^be  canal,  great  alterations  have  been  made  in  the  lands  adjacent  to  the 

i'n^r^lT^'*"  **''*^»  as  to  the  manner  of  their  occupation,  and  the  purposes  for  which  thej 

r^ue  at  the       are  used ;  and  by  means  thereof  their  present  annual  value  is  very  mudi 

foraiuii^V      greater  ^1>«^  >t  was  at  the  time  of  the  formation  of  the  canal  and  nilw«7» 

^e  canal;  and   An  increase  in  the  value  of  such  land  has  also  since  arisen  from  other  Iocs) 

incKMed  value  c&uses,  independent  of  the  canal.    The  canal  runs  for  some  distaoqe  withia 

foMbJtS^"     the  borough  of  Newport,  parallel  with  the  Uek,  which  before  the  fmaM 

being  from        of  the  canal  was  and  ever  since  has  been  used  as  a  navigable  rirer;  ini 

iiow«7it  may     ^^'^^  ^^'^  <»"tfil  was  formed,  there  was  left  between  the  canal  and  the  ti:^«^ 

arise ;  and  not    for  the  purpose  of  making  wharfs,  a  convenient  space,  on  which  wharia  have 

that  the  in-  ^     *^  *^^ 

cresseariaing  (a)  The  case  alao  act  out  that  addilioaa  to      latter  Slatntes  cMtained  daaiai  facpoflr 

from  the  canal  the  canal  and  railways  had  been  made  under      ntiog  the  lOlst  section  of  the  S9  Gfo.  »r 

itoelf  IS  (o  be  tmo  other  AcU  of  Parliament,  the  87  Geo.  8,      ClI. 

omitted.  Q   „^  ^^  42  Q^  5  C^  V.,  both  of  which 
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been  constructed,  but  not  by  tke  canal  com|>any.     At  these  wbarfs  the    iCa^jiiawc^ 
coals  and  other  goods  convejed  along  the  canal  are  binded,  and  loaded  in      j^  ^^^^ 
vessels  lying  in  the  river,  and  goods  conveyed  in  vessels  up  the  river,  are  ^^ 

landed  and  loaded  in  boats  on  the  canal.    On  the  opposite  side  of  the  canal»    Monmouth- 
dwelling  houses  have  been  elected,  and  jards  and  docks  formed  extending   ^vwawok 
lor  a  considerable  distance  along  the  canal  within  the  borough ;  none  of  which     Compamt. 
belong  to  the  appellants.    The  wharfs,  houses,  yards,  and  docks,  are  now  of 
grreat  annual  value.    Some  part  of  the  lands  adjacent  to  the  canal  within  the 
borough  still  continues  to  be  used  for  agricultural  purposes.     Until  the 
present  rate  was  made,  the  appellants  had  been  rated  at  bi  5#.  only.    By 
the  present  rate,  they  are  rated  for  the  iands  taken  by  them,  according  to  the 
present  improved  actual  value  of  the  lands  and  premises  aii^acent  to  the 
canal.     Upon  the  hearing  of  the  appeal  it  was  contended  by  the  appellants, 
First,  that  the  provisions  contained  in  thie  101st  section  of  the  82  Geo.  3, 
CII.,  were  incorporated  in  the  37  Geo.  3,  €.,  and  42  Geo,  8,  CXV.,  or 
in  one  of  them,  so  as  to  exempt  the  lands  taken  by  them,  under  the  last- 
mentioned  acts,  from  being  rated  according  to  their  actual  improved  value, 
suising  from  the  tolls  received  by  the  canal  company.     Secondly,  that  they 
vrere  only  liable  to  be  rated  in  proportbn  to  the  actual  value  of  the  adjacent 
lands,  at  the  time  when  the  lands  held  by  the  appellants  were  originally 
taken  for  the  purpose  of  the  canal  or  railways,  under  the  Act.    Thirdly, 
that  at  aU  events  they  were  only   liable  to  be  rated  in  proportion  to  such 
iralue  as  the  adjacent  lands  would  now  possess,  supposing  the  canal  and 
rail-roads  had  not  been  made,  and  the  adjacent  lands  had  continued  in  their 
former  state,  and  were  now  used  for  the  same  purposes  as  at  the  time  when 
the  lands  were  taken  by  the  appellants;  and  that  any  increase  of  vahie 
arising  from,  or  dependhg  upon  the  existence  of  the  canal  or  rail-roads, 
ought  not  to  be  taken  into  consideration  in  ascertaining  the  value  of  the. 
adjacent  lands,  for  the  purpose  of  fixing  the  sum  at  which  the  appellants, 
ought  to  be  rated.    If  the  Court  shall  be  of  opinion  with  the  appellants^  on* 
the  first  and  second,  or  first  and  third  points,  made  by  them  as  aforesaid, 
then  the  rate  is  to  be  amended  by  reducing  the  sum  at  which  the  appellants 
are  now  rated,  from  100/.  to  5/.  5«.     The  Acts  to  be  taken  as  part  of  the. 
case. 

Maule  and  Talbot^  in  support  of  the  order  of  Sessions. — On  the  first 
question.  The  101st  section  of  the  32  G,  3,  can  only  be  incorporated  by 
construction.  It  is  a  clause  to  exempt  parties  from  a  burden  which  is 
borne  by  all  other  parties ;  the  Gourt  will  not  therefore  extend  the  exemption, 
in  the  absence  of  express  words  in  the  latter  Statute.  The  second  question 
calls  on  the  Court  to  say,  whether  the  rate  is  to  be  taken  according  to  the 
value  when  the  land  was  originally  taken,  or  according  to  its  fiuctuatiog 
value.  Hie  Statute  uses  the  expression  from  ''  time  to  time,"  which  must, 
at  the  time  the  Statute  was  passed*  be  understood  to  Contemplate  a  future 
time;  and  if  so,  a  fluctuating  value  must  have  been  the  intentbn  of  the 
legislature.  If  that  be  not  so,  efiect  cannot  be  given  to  those  words  of  the. 
Statute  which  speak  of  buildings  to  be  erected.  Their  value  could  not 
possibly  be  known  at  the  time  the  canal  was  mada  Rex  v.  Regemfe  Cmnai 
Company  (b) ;  Rex  v.  Leede  Canai  Company  (c)  ;  Rex  v.  Birmingham  Canal 

(fr)  6  Barn.  &  Cres  7S0.  (e)  5  Esit,  885. 
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JSw\i^Mk.     Company  (d),  are  in  point  to  shew  this  principle.    In  Stourbridge  Canal 
The  Kino       Company  v.  Wheeley  («),  it  is  said  that  the  rule  of  constraction  is,  that 
v*  any  ambiguity  in  the  terms  of  the  Act  must  operate  against  the  company, 

Monmouth-  *Dd  in  favour  of  the  public.  Rex  v.  Grand  Junction  Canal  Company  (/),  and 
Navwatwn^  ^^  ^'  ^^'  ^^^^  '^  <^reat(g);  Regp  v.  Chelmer  and  Blaektoater  Naviga- 
,  Company.  Hon  {h\  and  Rex  v.  St,  Mary,  Leicester  (t),  are  to  the  same  effect  Rez 
▼.  Colder  and  Hehhle  Navigation  Company  (j),  which  will  be  cited  on  the 
other  side,  is  quite  distinguishable  in  its  circumstances.  That  was  a  ques- 
tion of  total  exemption ;  this  is  a  mere  matter  of  proportion.  On  the  third 
question,  it  is  either  impossible  to  give  effect  to  the  language  of  the  Act ;  or 
at  all  events,  the  Statute  is  so  ambiguous,  that  the  benefit  of  the  ambiguity 
must  be  given  to  the  public. 

Greavee  (with  whom  was  the  Attomey-Generai),  contrd, — ^He  was 
stopped  by  the  Court  on  the  first  point.  On  the  second  question :  the  true 
construction  is  to  lay  the  rate  according  to  the  value  of  the  land  when  it  was 
first  taken.  This  is  best  shewn  by  considering — ^not  what  is  the  state  of 
facts  at  the  present  time,  but  what  was  the  state  of  the  law  at  the  time  the 
Act  was  passed.  At  that  time  it  was  considered  that  tolls  per  $e  were 
ratable.  Rex  v.  Page(Jt),  The  words  of  the  clause  shew  that  such  an 
impression  was  entertained ;  and  they  were  intended  to  obviate  the  supposed 
state  of  the  law  at  that  time.  In  Rex  v.  Colder  and  Hebhle  Navigation 
Company  {j),  the  exempting  clause  is  precisely  the  same  ;  and  it  was  there 
held  that  the  company  were  exempted  from  rates  altogether.  If  the  clause 
had  stopped  at  the  first  part  of  it,  it  would  have  been  a  repeal  of  the  Statute 
of  Elizabeth.  The  latter  part  is  affirmative  in  its  language:  it  imposes  the  rate, 
and  roust  therefore  be  construed  strictly  for  the  parish,  and  favourably  for  the 
company.  On  reference  to  the  words  of  the  clauses  in  the  several  Acts  decided 
on  in  the  cases  cited,  it  will  be  found  that  in  none  of  them  is  the  language  of 
the  legislature  so  strongly  in  favour  of  the  company  as  in  the  present  case. 
The  e£kct  given  to  the  additional  provision  must  therefore  be  in  &vour  of 
the  company.  -  On  the  third  question,  as  the  increased  value  arises  m  a  great 
measure  from  the  canal  itself,  the  deduction  must  be  made  from  the  rate. 

Lord  Denman,  C.J. — ^I  really  think  that  there  is  not  any  substantial 
ground  on  the  first  point.  The  Court  has  already  given  an  opinion  that  the 
exemption  is  incorporated  in  the  subsequent  Acts.  The  question  therefore 
is  on  the  construction  to  be  put  on  the  32  Geo.  3,  CCII.  s.  101.  The 
words  are, ''  That  the  company  shall  from  time  to  time  be  rated  for  and  in 
respect  of  the  lands  to  be  purchased  or  taken,  and  the  warehouses  and  other 
buildings  to  be  erected,  in  the  same  proportion  as,  but  not  at  any  higher 
▼alue  or  improved  rent,  than  other  lands,  grounds,  and  buildings  lying  near 
or  adjacent  thereto  are  or  shall  for  the  time  being  be  rated ;  and  as  the 
lands,  warehouses,  and  other  buildings,  so  to  be  purchased  and  taken  and 
erected,  would  have  been  ratable,  in  case  the  same  had  continued  in  their 
former  state,  and  not  been  used  for  the  purposes  of  the  said  navigation/' 

(rf)  S  Bam.  &  AW.  570.  (A)  «  Bam.  &  Add.  14. 

(«)  S  Bam.  &  Add.  798.  (i)  6  Made  &  Selw.  400. 

(/)   1  Bam.  &  Aid.  289.  ( j)  1  Bam.  &  Aid.  26S. 

{g)  5  Bam.  &  Crei.  478.  (A)  4  Term  Rep.  543. 
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The  meaning  of  these  words,  it  is  contended  for  the  appellants,  is,  that  the  Kwffj  Bench. 
company  are  always  to  be  rated  according  to  the  value  of  the  lands  at  the 
time  they  were  taken.  If  that  had  been  so,  it  would  have  been  infinitely 
better  to  have  put  an  estimate  on  the  lands.  It  would  have  been  easy  for 
the  legislature  to  have  said  that  the  lands  should  be  rated  at  such  a  fixed  sum. 
It  would  siu^ly  be  very  difficult  now  to  institute  any  inquiry,  as  to  what  was 
.the  value  of  the  adjacent  lands  forty  years  ago.  It  is  said  that  the  words 
are  clear;  they  however  seem  to  me  to  be  clear  the  other  way.  Two  periods 
are  contemplated,  not  only  the  time  of  passing  the  Act,  but  also  future 
periods  of  time.  If  the  proper  mode  of  rating  adjacent  lands  be  the  fluctuating 
value,  how  can  it  be  contended  that  these  lands  are  not  also  to  be  rated  in 
the  same  way  ?  I  am  aware  that  there  are  also  other  words  subsequently 
introduced ;  but  they  do  not  say  that  the  land  is  only  to  be  rated  as  if  the 
undertaking  had  never  been  carried  into  effect.  It  certainly  is  impossible  to 
^ive  effect  to  the  whole  of  the  words ;  but  it  is  extremely  easy  to  ascertain 
the  intention  of  the  legislature.  That  was,  I  think,  that  the  company  should 
be  liable  from  time  to  time,  as  if  the  lands  had  been  in  the  hands  of  private 
individuals.  Mr.  Greaves  has  with  great  ingenuity  referred  to  the  language 
of  the  judges  in  many  cases  which  have  been  cited,  to  shew  that  the  time  at 
which  the  lands  were  taken,  is  the  period  at  which  to  ascertain  the  value. 
If,  however,  we  look  at  the  object  of  the  Court,  that  is  not  a  fair  con- 
struction. The  language  used  must  be  considered  with  reference  to  the 
subject  matter  then  under  discussion ;  namely,  the  question  of  ratability  at 
all ;  and  not  as  at  present.  So  considered,  I  think  the  dicta  do  not  bear  out 
the  position  contended  for.  I  cannot  however  but  see  that  they  are  open 
to  that  construction.  On  the  third  point:  the  argument  is  not  borne  out  by 
the  words  of  the  clause.  The  word  there  used  is  '*  ratable,"  and  not 
*'  rated."  The  question  therefore  is,  whether  we  are  authorized  in  intro- 
ducing this  arbitrary  condition,  that  the  value  is  not  to  arise  from  the  canal 
itself.  That  is  not  the  language  of  the  Act ;  and  the  parish  would  be  the 
loser,  if  the  company  were  not  to  be  rated  at  the  increased  value  created  by 
the  canal,  whilst  all  other  persons  would  be  so  rated.  There  seems  to  me 
that  there  is  no  reason  for  this  in  principle,  and  nothing  to  warrant  us  in 
laying  down  such  an  arbitrary  rule.  On  the  first  point  the  appellants  are 
entitled  to  our  judgment ;  on  the  two  latter  the  Sessions  are  quite  right. 

LiTTLBDALE,  J. — On  the  first  point:  the  words  of  the  latter  Statute 
appear  to  me  to  incorporate  the  words  of  the  former  Acts.  I  have  not  the 
slightest  possible  doubt  on  the  second  point.  If  the  101st  section  had 
stopped  at  the  words  **  are  rated,"  there  might  have  been  some  doubt ;  those 
words  are  however  followed  by  the  words,  "  or  shall  for  the  time  being  be 
rated  ;"  and  they  clearly  apply  only  to  some  future  time.  I  am  therefore  quite 
clear,  that  the  rate  must  be  levied  according  to  the  fluctuating  value.  On 
the  third  point :  it  is  contended  that  any  increase  of  value  arising  from  the 
canal  itself  is  not  to  be  taken  into  account.  I  have  some  doubt  as  to  the 
meaning  of  that  part  of  the  101st  clause;  but  I  cannot  do  otherwise  than 
think  that  the  increased  value  is  to  be  taken  for  the  time  being,  from  what- 
ever cause  it  may  arise. 

Pattbson,  J. — On  the  first  point  I  am  of  opinion  with  the  appellants. 
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With  respect  to  the  seodnd  point,  I  undoubtedly  cannot  make  acnae  of  tk 
clause ;  though  altogether  it  does  seem  to  me  to  be  on  the  whole  better  thui 
these  clauses  usually  are.  The  object  of  the  Act  was  to  exempt  toUs.  In 
all  the  cases  cited,  the  real  question  was,  whether  or  not  the  premises  should 
be  rated,  taking  into  consideration  the  tolls.  That  is  not  the  questioD  here; 
we  are  therefore  driven  at  last  to  put  a  constructicMi  on  this  clause.  Difiereot 
expressions  are  used;  first,  the  clause  says,  *'  at  any  time  or  times  her«- 
afler;**  then,  "from  time  to  time;**  then  agam,  ''for  the  time  hebf."" 
What  can  by  possibility  be  the  meaning  of  the  last  expression,  but  the  sane 
thing  as  the  former,  ^  from  time  to  ^rae."  By  the  enactment,  buildhigs  to  be 
erected,  are  to  be  rated  as  other  buildings  are  for  the  time  being  rated.  This. 
by  itself,  would  clearly  mean,  as  others  in  the  hands  of  other  persons  would 
be  rated;  but  it  goes  on  to  say,  **  as  they  would  be  ratable  if  thej  hid 
continued  in  their  former  state."  This  is  quite  impossible,  because  build- 
ings to  be  erected — ^not  then  in  being— could  have  no  former  state  at  ill 
The  meaning  therefore  must  be,  that  they  are  to  be  rated  in  the  same  wij 
as  if  in  the  hands  of  other  individuals,  and  not  in  those  of  the  oompaoj. 
The  second  point  must  therefore  be  decided  against  the  appellants.  T\x 
third  point  seems  to  me  to  be  answered  by  similar  observations.  No 
surveyor  or  other  person  can  ascertain  or  calculate  what  is  the  vdae 
without  reference  to  the  canal. 


Williams,  J. — I  am  entirely  of  the  same  opinion  on  the  questioD  of 
incorporation.  On  the  second  point,  several  cases  have  been  discussed,  to 
induce  us  to  think  that  the  time  mentioned  means  the  time  of  the  fonnatioo 
of  the  canal.  This  question  must  however  be  regulated  by  the  language  of 
the  Statute  itself  Looking  to  that  language,  the  time  contended  for  could 
not  be  that  in  contempUtion.  Other  profits  are  to  be  rated  according  to 
their  fluctuating  value,  from  time  to  time,  and  not  their  fixed  value  at  any 
particular  time.  The  words  of  the  Statute  seem  to  me  to  point  to  a  aimihr 
mode  of  rating;  as  to  the  third  point,  the  same  observations  apply,  with  this 
in  addition,  that  a  supposition  of  the  extinction  of  the  canal  is  introduced : 
and  that  renders  the  subject  still  more  intractable.  It  seems  to  me  that  the 
result  is,  that  our  judgment  must  be  against  the  appellants  on  the  aecood 
and  third  points  ;  and  that  we  must  therefore  confirm  the  rate. 

Rate  confiimed. 


Vivian  v.  Jenkins  and  Oakbs. 

1.  A  replica-      ^RESPASS.    First  count,  for  breaking  and  entering  a  certain  close  and 
t^^d^  "'"^  ^^  ^^^  plaintiff,  calhHl  HlUal  Mines,  situate  at  Arron  ZeMee. 

ftoNtt  atportaiU,  in  the  county  of  Comtcali,  and  breaking  to  pieces,  damaging  and  destroying 
^i!^i^ll^h«   ten  windlasses,   ten  shafts,  and  one  hundred  instruments  and  articles  ot 
chattels  be- 
cause they  encumbered  a  close,  as  to  a  part  of  the  goods  de  injuria,  and  as  to  other  part  extra 
force  aod  Tiolence,  was  held  good  on  special  demurrer. 

2.  Such  a  replication  may  afford  a  sereral  answer  to  diiTerent  portions  of  the  chattels. 

3.  If  one  answer  be  insufficient  on  demurrer,  it  will  not  affect  the  validity  of  the  others. 

4.  A  replication  of  de  iiijund  to  a  plea  setting  out  a  title  by  demise,  giving  colour  to  the 
plainttir,  and  justifying  as  a  serrant,  in  trespass  quart  clatuumfregit,  is  bad. 

5.  A  replication  of  excess  to  a  plea  in  trespass  de  bonu  aipartaiit.  justifying  the  remoTsl  of 
chattels,  Aunnfim  fauani,  requind,  before  the  new  rules  H.T.  4  W.  4,  a  praver  of  judgment; 
and  the  objection  that  there  was  no  mxdk  conclusion  might  be  taken  on  special  demurrer. 
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machinery  und  tackle  used  and  employed  in  and  about  the  working  of  the  ^ng^Benck, 
said  mine,  and  spoiling  and  destroying  all  the  shafts,  levels  and  works  in  the 
said  mine,  and  thereby  wholly  preventing  the  plaintiff  from  continuing  to  work 
his  said  mine,  and  from  using  and  enjoying  the  same.  Second  count,  for  da- 
maging and  destroying  certain  goods  and  chattels  of  the  plaintiff,  to  wit,  ten 
other  windlasses,  and  also  seizing,  taking,  and  carrying  away  certain  other 
goods  and  chattels  of  the  plaintiff,  to  wit,  ten  other  windlasses,  and  converting 
and  disposing  of  the  same  to  the  defendants'  own  use.  The  third  count  was 
for  breaking  and  entering  four  other  closes  of  the  plaintiff,  situate  in  the 
county  of  Cornwall,  Third  plea^  as  to'tlie  breaking  and  entering  the  close 
in  the  first  count  mentioned,  and  in  which,  &c. :  and  as  to  the  breaking  and 
entering  the  four  closes  in  the  last  count  mentioned^  and  in  which  &c.,  and 
breaking  to  pieces,  damaging,  and  destroying  the  windlasses,  shafts,  instru- 
ments, and  articles  of  machinery  and  tackle  in  the  first  count  mentioned :  and 
as  to  breaking,  damaging  and  destroying  the  goods  and  chattels  in  the  second 
count  mentioned,  and  seizing,  taking,  carrying  away,  converting  and  dis- 
posing of  the  same,  as  in  that  count  is  mentioned,  the  defendants  say  that 
the  said  close  in  the  first  count  mentioned,  and  in  which,  &c.,  and  the  said 
four  closes  in  the  last  count  mentioned,  and  in  which,  &c.,  now  are,  and  at 
the  several  times  when,  &c.,  respectively  were  one  and  the  same  dose,  and 
not  other  or  different  closes :  that  before  any  of  the  said  tiroes  when,  &c.»  to 
wit,  on,  &c.,  H.  R.  H.  George  AuguituM  Frederick  Prince  of  WaUe,  Duke 
of  Cornwall^  was  seised  in  his  demesne  as  of  fee,  in  right  of  his  dukedom, 
of  and  in  the  said  close  in  which,  &c.,  and  being  so  thereof  seised,  afterwards 
and  before  any  of  the  said  times  when,  &c^,  by  indenture  sealed  with  hia 
seal,  and  made  between  the  said  duke  and  one  Edward  Smith,  and  in  due 
manner  inroUed  of  record  in  the  proper  office  of  the  Duchy  of  Cornwall,  and 
now  shewn  to  the  Court  here,  demised  the  close  in  which,  Stc,  to  Smith,  to 
hold  to  Smith,  his  executors,  administrators,  and  assigns,  from  the  15th  of 
Auguet,  1810,  for  a  certain  term  whereof  divers,  to  wit,  seventy  years  are 
still  unexpired.  The  plea  averred  an  entry  of  Smith,  and  the  making  of  his 
will,  whereby  he  gave  the  term  to  his  daughter  Mary,  the  wife  of  Henry 
Creaee,  and  appointed  the  said  Mary  his  executrix ;  it  then  alleged  the 
death  of  Smith,  and  the  proof  of  his  will  by  the  executrix,  and  her  assent  and 
election  to  take  the  bequest ;  it  then  stated  the  entry  of  Henry  Creaee  into 
the  close,  and  the  said  Creaee,  and  Mary  his  wife,  being  so  possessed,  the 
plaintiff  claiming  title  to  the  said  close  in  which,  &c.,  with  the  appurtenances, 
under  colour  of  a  certain  charter  of  demise  pretended  to  be  made  thereof  to 
him  by  the  said  duke,  for  the  term  of  his  life,  before  the  making  of  the  said 
demise  to  the  said  Edward  Smith,  afterwards  and  before  any  of  the  said 
times  when,  &c.,  and  during  the  continuance  of  the  said  terra,  to  wit,  at  the 
several  times  when,  &c.,  entered  upon  the  said  close  in  which,  &c.,  with  the 
appurtenances,  and  was  thereof  possessed,  and  thereupon  the  defendants,  as 
servants  of  the  said  Crease  and  Mary,  and  by  their  command,  at  the  ^aid 
several  times  when,  &c.,  broke  and  entered  the  said  close  in  which,  &c.,  in  and 
upon  the  said  plaintiff's  possession  thereof,  as  being  the  close  of  the  said  Creaee 
and  Mary,  as  aforesaid ;  and  because  the  said  windlasses,  shafts,  instru- 
ments, and  articles  of  machinery  and  tackle  in  the  said  first  count  mentioned, 
and  the  saki  goods  and  chattels  in  the  said  second  count  mentioned,  beforo 
and  at  the  times  when,  &c.,  had  been  wrongfully  put  and  placed,  and  were 
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I  Ka^tBmkA.     at  those  times  remaining^  and  being  in  and  upon  the  said  close  in  which,  &c., 

and  encumbering  the  same,  the  defendants,  as  servants  of  the  said  Cnm 
and  Mary,  and  by  their  command,  in  order  to  remove  the  said  encumbnoces 
from  and  out  of  the  said  close  in  which,  &c,  a  little  broke  to  pieces,  damagei 
and  destroyed  the  said  windlasses,  shafts,  instruments,  and  articles  of  tsar 
chinery  and  tackle,  and  took  and  carried  away  the  same  goods  and  chatteb 
from  and  out  of  the  said  ck>se  to  a  small  convenient  distance,  and  there  lefi 
the  same  for  the  plaintiff.  Fourth  plea,  as  to  breaking  to  pieces,  dama^og 
and  destroying  the  goods  and  chattels  in  the  said  second  count  mentioned, 
and  as  to  seizing,  taking,  and  carrying  away  the  said  other  goods  and  cb&tteU 
in  that  count  respectively  mentioned,  and  converting  and  disposing  of  tiie 
same  as  therein  mentioned  ;  that  before  and  at  the  said  several  times  when. 
&c.,  the  defendant,  Richard  Jenkim,  was  lawfully  possessed  of  a  certain 
close  and  mine,  situate  in  the  county  aforesaid,  and  because  the  said  goc^k 
and  chattels  in  the  said  second  count  mentioned,  were  wrongfully  in  and  upoo 
the  said  close  and  mine,  encumbering  the  same  and  doing  damage  there  to 
the  defendant  Richard  Jenkintf  he  the  said  defendant,  Richard  Jenkm,  is 
his  own  right,  and  the  defendant  Joseph  Oakee,  as  the  servant  of  the  sai^ 
Richard  Jenkine,  and  by  his  command,  at  the  said  time  when,  &c.,  seized. 
took,  and  carried  away  the  said  goods  and  chattels  from  and  out  of  the  ck'^e 
and  mine  last  aforesaid,  to  a  small  and  convenient  distance,  to  wit,  in  \^ 
county  aforesaid,  and  there  left  the  same  for  the  plaintiff.  Replieaiim  to  tk 
third  plea,  after  protesting  the  seisin  of  the  Duke  of  Cornwall,  **  For  refxh 
cation  to  so  much  of  that  plea  as  relates  to  the  said  trespasses,  says  that  tbe 
said  duke  did  not  demise  unto  the  said  Edward  Smith,  as  in  that  plea  alleg^ 
and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country ;  and  f« 
replication  to  so  much  of  that  plea  as  relates  to  the  trespasses  io  a  certain 
part  of  the  said  goods  and  chattels  in  the  said  second  count  roentionoii. 
to  wit,  one  windlass,  two  buckets,  and  ten  pieces  of  timber,  the  plwntis 
says  that  the  defendants,  at  the  said  times  when,  &c.,  of  their  own  wroog. 
and  without  the  cause  by  them  in  that  plea  alleged,  committed  the  several 
trespasses  to  the  said  part  of  the  said  goods  and  chattels  in  the  said  secofHi 
count  mentioned,  in  manner  and  form  as  in  that  count  is  alleged,  and  this  tk 
plaintiff  prays  may  be  inquired  of  by  the  country,  &c. ;  and  for  replication  to 
so  much  of  that  plea  as  relates  to  the  trespasses  to  a  certain  other  part  oliw 
said  goods  and  chattels  in  the  said  second  count  mentioned,  to  wit,  forty  pi«<* 
of  timber,  forty  planks  of  wood,  ten  planks  of  timber,  and  one  windlass 
the  said  plaintiff  says  that  the  said  defendant,  at  the  said  times  when,  &<^- 
with  greater  force  and  violence  than  was  necessary  for  the  removing,  in  "B^ 
plea  mentioned,  took  and  carried  away  the  said  last-mentioned  goods  and 
chattels,  and  thereby  did  unnecessary  damage  to  the  said  plaintiff  aw 
wrongfully  and  unnecessarily  broke  to  pieces,  damaged,  and  destroyed  |k 
last-mentioned  goods  and  chattels,  and  this  the  said  plaintiff  is  ready  towrtn. 
&c."  Replication  as  to  a  certain  part  of  the  said  goods  and  chattels  in  tw 
fourth  plea  mentioned,  to  wit,  one  windlass,  two  buckets,  and  ten  pieces  t 
timber,  that  the  said  defendants  of  their  own  wrong,  and  without  the  cause  bj 
them  in  that  plea  alleged,  committed  the  several  trespasses  to  the  said  bs  - 
mentioned  part  of  the  said  goods  and  chattels  in  the  said  second  count  rofa- 
tioned,  in  manner  and  form  as  in  that  count  is  alleged,  and  this  the  pla^Q- 
prays  may  be  inquired  of  by  the  country,  &c. ;  and  for  replication  toso  ro^c. 
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of  that  plea  as  relates  to  a  certain  other  part  of  the  said  goods  in  the.  said  49^4  Benek, 
second  count  mentioned,  to  wit,  forty  pieces  of  timbeiv  ten  pianjks  of  wood, 
ten  planks  of  timber,  and  one  windlass,  the  plaintiff  says  that  the  said 
defendants,  at  the  said  times  when,  &c.,  with  greater  force  and  violence  than 
was  necessary  for  the  removing,  in  that  plea  mentioned,  took  and  carried 
away  the  said  last-mentioned  goods  and  chattels,  and  thereby  did  unneces- 
sary damage  to  the  plaintiff,  and  wrongfully  and  unnecessarily  broke  to  pieces, 
damaged,  and  destroyed  the  said  last-mentioned  goods  and  chattels,  and  this 
the  plaintiff  is  ready  to  verify,  &c."  Special  demurrer  (a)  to  the  replica- 
lion  to  the  third  plea,  "  For  that  it  does  not  offer  any  single  or  material 
issue  on  or  in  respect  of  any  of  the  matters  stated  and  set  forth  in  the 
plea;  that  it  is  double,  and  offers  to  put  in  issue  several  distinct  and 
issuable  propositions ;  in  this,  to  wit,  that  the  said  replication  states  that  the 
said  duke  did  not  demise  unto  the  said  Edward  Smith,  as  alleged  in  the  third 
plea ;  and  also  as  to  so  much  of  the  said  plea  as  relates  to  the  supposed  tres- 
passes^  to  one  windlass,  two  buckets,  and  ten  pieces  of  timber,  the  said  repli- 
cation avers  that  the  defendants,  of  their  own  wrong,  and  without  the  cause 
in  that  plea  alleged,  committed  the  supposed  trespasses,  and  thereby  the  said 
replication  puts  in  issue  the  seisin  of  the  said  duke  of  the  said  close  in 
which,  &c.,  the  making  of  the  demise  to  Edward  Smith,  the  making  of  the 
will  by  the  said  Edward  Smith,  and  his  death,  that  the  said  Mary  was  his 
executrix,  and  that  she  proved  the  said  will  and  elected  to  take  the  said  term 
as  legatee,  and  that  the  said  Crease  and  Mary  became  possessed  of  the  said 
close,  and  that  the  defendants,  as  their  servants,  and  by  their  command,  did 
the  acts  justified  in  and  by  the  said  third  plea  ;  and  also  that  the  said  repli- 
cation, to  so  much  of  the  plea  as  relates  to  the  supposed  trespasses  to  the  said 
forty  pieces  of  timber,  forty  planks  of  wood,  ten  planks  of  timber,  and  one 
windlass,  states  that  Ihe  defendants,  with  greater  force  and  violence  than  was 
necessary  for  the  removing,  in  that  plea  mentioned,  took  and  carried  away 
the  said  goods  and  chattels,  and  thereby  did  unnecessary  damage  to  the  plain- 
tiff, and  wrongfully  and  unnecessarily  broke  to  pieces,  damaged  and  destroyed 
the  said  last-mentioned  goods  and  chattels ;  and  also  for  that  the  said  replica- 
tion to  so  much  of  the  said  plea  as  last  mentioned,  does  not  conclude  with  a 
proper  prayer  of  judgment,  and  has  not  any  apt  or  proper  conclusion,  ac- 
cording to  the  rules  of  law  and  pleading ;  and  also,  for  that  the  said  replication 
does  not  tender  or  take  any  single  issue  upon  or  in  respect  of  any  of  the 
matters  alleged  in  the  said  third  plea."  Demurrer  to  the  replication  to  the 
fourth  plea,  **  For  that  it  is  double,  and  offers  to  put  in  issue  several  distinct 
and  issuable  propositions,  instead  of  one  single  and  issuable  proposition  only : 
in  this,  to  wit,  that  the  said  last-mentioned  replication  avers,  as  to  part  of  the 
^oods  and  chattels  therein  mentioned,  that  the  defendants,  of  their  own 
wrong,  and  without  the  cause  in  the  fourth  plea  alleged,  committed  the  sup- 
posed trespasses  to  the  said  last-mentioned  goods  and  chattels ;  and,  as  to 
the  other  part  of  the  said  goods  and  chattels  in  the  fourth  plea  mentioned, 
that  the  defendants,  with  greater  force  and  violence  than  was  necessary  for 
the  removing,  in  the  fourth  plea  mentioned,  took  and  carried  away  the  said 
^oods  and  chattels,  and  wrongfully  and  unnecessarily  broke  to  pieces, 
damaged  and  destroyed  the  same ;  and  alsO)  that  the  same  replication  puts 
in  issue  the  fact,  that  the  defendant  Oakes  was  the  servant,  and  acted  by 
{a)  The  demurrer  was  filed  before  the  rules  of  H.  T.  4  W.  4,  came  into  operation. 
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ffi^BM<A.  the  command  of  the  defendant  Vivian,  as  stated  in  the  said  fourth  piet; 
and  also,  for  that  the  said  replication  as  to  the  said  last-mentioned  goo^  and 
chattels,  does  not  conclude  with  any  proper  prajer  of  judgment,  and  has  not 
any  proper  or  formal  conclusion  according  to  the  rules  of  law  and  pleadiiig. 
Joinder  in  demurrer, 

Buii,  in  support  of  the  demurrer. — Each  of  the  replications  begins  as  an 
answer  to  the  whole  plea,  and  then  proceeds  to  answer  parts  of  the  pb 
separately.  That  is  bad  for  duplicity.  If  it  is  to  be  considered  as  one  aitae 
replication,  it  is  bad ;  because  it  traverses  the  demise  by  the  Duke  of  Cm- 
wall  to  Smiih,  and  then  pleads  de  injuria  as  to  part.  Crogaie'e  case  {b\  by 
the  second  resolution,  determined  that  when  the  defendant,  in  his  own  rigitf, 
or  as  servant  to  another,  claims  any  interest  in  land,  de  injuria  is  not  a  goxi 
replication.  So  it  is  laid  down  in  mite  v.  S^ubbe  (e),  and  Ceefer  \. 
Monke  (d).  In  Hooker  v.  A^e  (e),  a  replication  of  de  injuria  to  a  plea  in 
trespass  quare  claueum  /regit,  where  the  defendant  claimed  an  interest  io 
the  land,  was  held  bad  on  general  demurrer.  The  replications  also  contain aa 
allegation  of  extra  force  and  violence  in  addition  to  the  de  injuria,  Ckeadtfi 
T.  Bamee  {/),  and  Franks  v.  Morris  (g),  both  shew  that  a  plaintiff  cuaei 
reply  de  injuria,  and  also  newly  assign  extra  force  to  the  same  plea.  There 
is  no  reason  why,  if  the  extra  force  cannot  be  newly  assigned,  it  can  be  r^ 
plied  separately,  as  is  attempted  to  be  done  in  this  case.  Excess,  howenr 
pleaded,  must  always  in  effect  be  by  new  assignment  Besides  these  ob^ 
tions  there  is  also  another,  that  there  is  no  prayer  of  judgment  to  thai  part 
of  the  replication  which  alleges  the  extra  force  and  violence.  The  r^plicatioo 
being  filed  before  the  new  rules  of  H.  7.,  4  W.  4,  came  into  opeimtioo, 
they  do  not  apply.  The  omission  of  a  prayer  of  judgment  was  bad  qd 
special  demurrer,  though  aided  on  general  demurrer,  Bamee  v.  Giadnum  (k) 
In  Bonner  v.  Hali  (t),  it  was  held  that  a  replication,  praying  a  judgneot 
which  the  Court  cannot  give,  occasions  a  discontinuance.  In  Phiredv.  C^umr 
here  (J),  error  was  allowed,  because  there  was  no  prayer  of  debt  and  damages 
in  a  replication  ;  so  where  the  omission  was  a  prayer  of  damages.  So  is 
Pitt  v.  Knight  (k).  In  Chittg  on  Pleading,  680,  and  Stephen  on  Pleadwgj 
399,  a  prayer  of  judgment  is  said  to  be  necessary,  though  it  is  laid  down  that 
it  is  not  essential  to  prey  the  appropriate  judgment. 

Dampier,  contrd. — On  the  first  objection,  Webber  v.  TiviS  (/),  and 
Drueman  y.  Hirst  (m),  shew  that  a  replication  may  be  divided  So  in 
Swinburne  v.  Ogle  (n),  it  is  said  a  replication  must  in  some  cases  be  double 
The  title  is  only  inducement,  and  is  therefore  not  traversable,  for  the  tre$pa^ 
being  to  personalty,  possession  was  a  sufficient  answer,  Searl  v.  Bunion  («); 
Longford  v.  Webber  (p).  The  cases  cited  to  shew  that  where  an  interest  in 
land  is  claimed,  de  injuria  is  not  a  proper  replication,  are  distinguishable. 
That  only  applies  when  the  title  is  necessary  to  the  justification.    Here  the 

(6)  8  Co.  Rep.  ISS.  (J)  Cro.  Elix.  256. 

(c)  8  SauDd.  S94.  (A)  1  Saund.  97. 

id)  IViUes.  58.  (/)  9  Saund.  121. 

{€)  1  Cromp.,  Mees..  &  Ros.,  858.  (m)  1  Term  Rep.  40. 

(/)  10  East,  78.  (n)  1  Lulw.  840. 

{g)  10  East.  80,  n.  (o>  8  Mod.  70. 

(A)  8  Lev.  19.  (p)  3  Mod.  138. 
(i)  I  Urd  Raym.  SS8. 
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ttfespast  WM  to  peraonaltj :  in  those  cases  the  trespass  was  to  the  realty.  ^Ba^:^iuit, 
In  such  a  case  possession  would  be  no  answer;  here  it  is.  The  same  prin- 
ciple applies  where  the  defendant  pleads  in  destruction  of  the  plaintiflTs  title, 
Taylor  v.  Markham  (9).  So  where  title  must  necessarily  be  pleaded  in 
answer  to  an  action  for  personal  trespass :  as  where  a  right  of  common  is 
pleaded,  Crogaie^s  case  (r) ;  Coekerill  v.  Armttranff  («) ;  Com.  Dig,  tit. 
*'  Pleader ^^  F.  21.  Where  the  title  is  mere  inducement,  the  general  replica- 
tion is  sufficient.  As  to  the  second  objection :  the  fallacy  is  in  supposing 
that  the  goods  mentioned  in  the  second  count  are  identical  with  those  men- 
tioned in  the  first.  In  the  cases  cited  of  Cheasley  y.  Bamei^  and 
FranetM  y.  Morrit,  there  was  one  entire  trespass,  in  the  one  case  to  the 
realty,  and  in  the  other  one  assault  That  circumstance  distinguishes  those 
cases  from  this,  where,  although  all  the  trespasses  are  alleged  to  haye  been 
committed  on  one  day,  they  are  not  necessarily  the  same.  The  last  objection 
that  there  is  no  prayer  of  judgment,  is  too  late.  Ereetnan  y.  Mayet  (t) 
thews  that  the  new  rules  iqpplied  to  this  action,  though  commenced  before 
they  came  into  operation.  At  all  events  it  may  be  amended.  Short  v. 
Cqfin  (11).  No  prayer  ibr  judgment  was  however  necessary,  because  the  repli- 
cation is  a  mere  confirmation  of  the  declaration,  and  in  that  there  is  a  prayer 
for  judgment  Dive  y.  Maningham  («),  which  was  before  the  Statutes 
27  Elui.  c.  5,  and  4  Anney  c.  16,  shews  that  the  omission  was  no  ground  of 
error.  The  Court  may  give  judgment  in  this  case,  where  there  is  no  prayer 
of  judgment,  as  well  as  in  cases  where  there  is  an  improper  prayer  of  judg- 
ment. Rex  V.  Taylor  (u?) ;  Gardner  v.  Jeteop  {x).  The  judgment  is  an  act 
of  the  Court,  Bowen  v.  Shapcott  (y).  At  all  events  the  "  &c."  is  sufficient 
to  remedy  the  mistake,  if  there  be  one,  Sayer  v.  Poeoek  {2), 

Butty  in  reply. — The  replications  are  entire,  though  they  give  separate 
answers  to  diflerent  parts  of  the  pleas,  and  therefore  any  valid  objection  to 
part  is  an  objection  to  the  whole;  otherwise  if  part  be  good  and  part  bad, 
there  would  be  an  insuperable  difficulty  in  entering  the  judgment  The 
objection  as  to  the  want  of  a  prayer  of  judgment  is  not  answered.  The  cases 
cited  only  shew  that  upon  an  informal  prayer  of  judgment  the  Court  are 
bound  to  give  a  correct  judgment ;  if  there  be  no  prayer  of  judgment  at  all, 
it  is  a  valid  objectbn  in  special  demurrer,  Le  Brett  v.  Papillon  (a). 

Cur»  adv.  vult. 

Lord  Dbnman,  C.  J.,  in  this  term  (17  June)  delivered  judgment,  after  stat- 
ing the  pleadings. — ^His  Lordship  said.  The  third  plea  is  well  pleaded  to  the 
whole  declaration ;  and  according  to  the  usual  course  of  pleading,  the  plaintifi* 
might,  by  a  single  replication,  have  presented  a  sufficient  answer  to  the  whole 
plea.  This  he  has  not  done,  but,  on  the  contrary,  he  has  divided  his  replica- 
tion into  Uiree  parts.  For  though  he  begins  by  making  one  entire  replication 
to  the  whole  plea,  he  afterwards  splits  and  divides  it  into  parts.  The  first, 
aa  to  the  trespasses  in  the  first  and  last  counts ;  the  second,  as  to  part  of 
the  trespasses  in  the  second  count;  and  the  third,  as  to  the  residue  of  the 

(9)  Yelv.  157;  S.  C.  Cro.  Jac.  984.  (w)  8  Baro.  &Ci«t.  509*519. 

(r)  8  Co.  Rep.  1»S.  (a?)  9  Wils.  42. 

is)  Willes.  99.  (y)  1  Eait,  549. 

(O  I  Adol.  &  Ellis.  338.  {z)  Cowp.  407. 

<«)  5  Barr.9780.  (a)  4  East.  50i. 

(v)  Plowd.  66. 
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Kitig^M  Bench,  trespasses  in  the  second  count.  And  the  first  question  is,  can  he  do  so!  WA 
the  view  of  considering  that,  we  may  leave  the  third  count,  as  to  the  four 
closes,  out  of  the  question,  these  four  closes  being  identified  with  the  cIom  m 
the  first  count.  The  first  count  charges  the  breaking  and  entering  the  dost 
and  destroying  machinery;  and  the  second  count  is  for  destroying  and  carry- 
ing away  goods  and  chattels.  The  defendants,  by  way  of  answer,  say  that 
the  Duke  of  Cornwall  was  seised  in  fee,  and  demised  the  close  to  a  person 
under  whom  the  defendants  claim,  and  that  because  the  goods  were  encufD- 
bering  the  close  they  removed  them.  The  plaintifi*  has  alleged  several  aod 
distinct  trespasses  in  the  first  and  second  counts,  and  the  defendants,  thoDgb 
they  plead  one  entire  plea  which  covers  the  whole,  do  not  aver  identitj  be- 
tween the  windlasses  and  other  things  in  the  first  count,  and  the  goods  and 
chattels  in  the  second  count ;  and  the  defendants  not  having  done  so,  the 
plaintiff  has  a  right  to  treat  the  plea  as  if  they  had  separately  pleaded  to  the 
first  count,  and  to  the  second  count ;  and  he  has,  therefore,  a  right  to  treat 
the  plea,  as  far  relates  to  the  first  count,  as  a  separate  and  distinct  thing  br 
itself;  and  having  that  right,  he  has,  as  to  the  plea  to  the  trespasses  io  the 
first  count,  denied  the  demise  to  Edward  Smiihf  which  is  what  be  might 
have  done  if  the  defendants  had  pleaded  that  plea  alone  to  the  first  coiin). 
Then  as  to  the  plea,  as  far  as  it  relates  to  the  second  count,  the  plaintiflT there 
may  treat  the  plea  as  a  plea  which  was  pleaded  over  again  to  the  trespasses  in 
the  second  count ;  but  here  the  plaintiflThas  not  only  divided  the  plea  appli- 
cable to  the  second  count  from  the  plea  as  to  the  first  count,  but  he  has  split 
this  part  of  the  plea  into  two  parts ;  and  as  to  one  part,  he  replies  de  injuria 
iud  propria,  and  as  to  the  other,  he  replies  excess.  We  see  no  objection,  in 
point  of  law,  to  his  doing  so,  because  the  goods  on  which  the  defendants  have 
trespassed  may,  some  of  them,  not  have  been  on  the  close  at  all ;  and  soch  of 
them  as  were,  they  may  have  treated  with  more  force  and  violence  than  was 
necessary  for  the  removal  of  them ;  and  if  such  was  the  state  of  things,  the 
plaintiff  ought  to  be  permitted  to  present  the  facts  in  his  answer  to  the  de- 
fendant's plea ;  and  though  this  mode  of  pleading  may  be  very  uncommoD, 
we  see  no  objection  to  it  in  point  of  law.  Then,  as  we  are  of  opinion  that 
this  kind  of  replication  is  sufficient,  it  is  next  to  be  considered  whether  these 
several  replications  are  correct  in  point  of  form.  To  the  first  replication  there 
is  no  objection.  It  puts  in  issue  the  demise  alleged  in  the  plea,  and  conclude^ 
to  the  country.  As  to  the  replication  of  de  injuria  sua  propria  we  have 
very  great  difficulty.  The  general  rules  as  to  that  are  very  well  understocd. 
If  there  be  several  allegntions  in  a  plen,  there  are  many  cases  where  a  general 
replication  o^de  injuria  sua  propria  is  sufficient,*  but  there  are  others  again 
where  it  is  not.  It  is  quite  unnecessary  to  allude  to  all.  the  cases  cited  «t 
the  bar,  because,  with  respect  to  one  class  of  pleas,  where  any  interest  is 
clainied  out  of  land,  there  it  is  clear  the  general  replication  is  not  sufficient. 
They  are  mainly  illustrative  of  the  rule  in  Crogale^s  case,  in  which  the  second 
resolution  is,  that  where  the  defendant  in  his  own  right,  or  as  servant  to  aft- 
other,  claims  any  interest  in  the  land,  or  any  common,  or  rent  going  out  of  the 
land,  or  any  way  or  passage  on  the  land,  there  de  injuria  sua  propria  genenRr, 
is  no  plea.  And  in  the  present  case  the  defendants  justify  under  persons  who 
claim  an  interest  in  the  close  in  qtiestion ;  and  if  there  is  nothing  more  in  the 
case  than  that,  it  is  quite  clear  that  this  general  replication  could  not  be  Ap* 
ported.  But  then  it  is  contended,  that  if  the  title  be  only  inducement,  there  the 
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general  replication  is  sufficient.  That  is  certainly  so  in  some  cases.  In  Taylor    ihi^BenA, 
Y.  Markham,  in  assault  and  batterj>  the  defendant  pleaded,  that  at  the  time 
^hen,  Ac  he  was  seised  of  the  rectory  of  D,  in  fee,  and  that  com  was  severed 
from  the  nine  parts,  and  he  came  into  the  ground  to  carry  away  the  tithes, 
and  in  defence  thereof,  and  to  hinder  the  plaintiff  from  taking  them,  he  stood 
tliere  to  defend  them,  and  the  hurt  which  the  plaintiff  had  was  of  his  own 
wrong :  the  plaintiff  replied  de  injuria  Mua  propria  absque  tali  eautdn  and 
upon  demurrer  the  plaintiff  had  judgment,  because  by  his  declaration  he  did 
not  claim  anything  in  the  soil  or  in  the  com,  but  only  damages  for  the  bat- 
tery, &c.  which  is  collateral.     Where  the  plaintiff  makes  title  in  his  count, 
and  the  defendant  pleads  any  matter  in  destruction  of  such  title,  or  of  the 
plaintiff's  cause  of  action,  then  the  plaintiff  must  reply  specially,  and  shall 
not  say  absque  tali  causa.     The  same  case  is  also  reported  in  Cro,  Jac,  224, 
and  Broumlow,  215;  and  Hall  v.  Gerrard  (a)  is  to  the  same  effect.     This 
was  an  action  for  taking  goods.    The  case  of  Cockerill  v.  Armstrong  {b)  was 
an  action  for  seizing  and  impounding  cattle.     The  defendant  pleaded  that  the 
bailiffs  and  burgesses  of  Scarborough  were  seised  in  fee  of  the  place  where 
the  cattle  were  taken ;   and  justified  as  their  servants,  taking  the  cattle 
damage  feasant.     There  was  a  general  replication  de  injuria  sua  propria, 
and  held  bad,  because  title  was  put  in  issue,  contrary  to  the  rule  in  Crogate*s 
case.    In  Cockerill  v.  Armstrong  there  was  an  allegation  of  seisin  in  fee,  and 
in  the  present  case  there  is  a  protestation  against  the  seisin  in  fee  of  the 
King ;  and  then  there  is  a  deduction  of  title  ending  in  possession,  but  that 
seems  to  make  no  difference  in  principle.     In  Cockerill  v.  Armstrong  the 
before-mentioned  case  of  Taylor  v.  Markkam  was  urged  on  the  part  of  the 
plaintiff,  but  the  Court  distinguished  between  the  case  of  a  battery,  and  the 
other  cases,  and  they  say  that  there  is  a  plain  diflerence  between  the  present 
case  and  an  action  of  assault  and  battery,  because  there  if  the  party  be  pos- 
sessed, even  though  the  plaintiff  should  have  a  title  to  the  house  or  place,  it 
will  signify  nothing,  for  his  bare  possession  will  justify  him  even  turning  the 
right  owner  out  of  the  house ;  whereas  here,  if  the  plaintiff  has  a  right  to 
the  place  where,  &c.  for  a  right  of  common,  &c.  it  may  quite  destroy  the  de- 
fendant's plea.     The  Ck>urt  also  referred  to  Whitnell  v.  Cook  (c),  but  we  do 
not  so  much  rely  on  that  case,  nor  on  Home  v.  Lewin,  1  Ld.  Raym.  639, 
and  in  several  other  books,  nor  on  the  case  of  Jones  v.  Kitchen  (J),  as  they 
were  cases  of  replevin ;  and  possibly,  in  some  cases,  an  avowry  may  be  dis- 
tinguished from  a  plea  in  trespass,  though  in  the  late  case  of  Selby  v.  Bar- 
dons  (e)  they  were  put  upon  much  the  same  footing.     There  are  many  cases 
of  quare  clausum  /regit  where  the  same  rule  has  been  laid  down,  but  these 
are  plainly  distinguishable  from  trespass  for  taking  away  goods,  and  therefore 
we  do  not  rely  on  them.     The  defendants  might  have  pleaded  that  the  per- 
sons under  whom  they  claimed  were  possessed  of  the  close,  but  instead  of 
that  they  have  pleaded  title,  giving  colour  to  the  plaintiff  as  to  the  close  where 
the  goods  were  taken.  Upon  such  a  plea  the  plaintiff  might  have  traversed  any 
allegation  in  the  plea,  forming  a  step  in  the  title,  and  which  step  in  that  case 
the  defendants  would  have  been  bound  to  prove;  and  then  if  they  would  have 
been  bound  to  prove  any  single  fact,  upon  a  traverse  of  that  fact,  they  would 
have  to  prove  the  whole  of  the  allegations,  if  the  present  replication  should 

(a)  Latch.  291.  (e)  Cro.  Eliz.  812. 

(6)  Corny D*8  Rep.  582 ;  S.  C.  more  fully  (eO  1  Bos.  &  Pal.  76. 

WiJIes,  99.  (e)  S  Barn.  &  Adol.  8. 
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Im  Allowed.  Wo  think,  therefore,  that  the  genenl  repIicttioD  it 
•ai  cannot  be  supported.  Then  it  may  be  aatd,  that  if  this  part  of  tbe  repli- 
cation be  bad,  the  replication  is  bad  fiw  the  whole,  according  to  the  cue  of 
fVeUtr  ▼.  Tiviti  (/),  and  the  cases  in  the  notes  to  The  Earl  ^  Mateketkr 
T.  Fai0  (g) ;  for  the  beginning  of  the  replication  goes  to  the  whole  of  tbe 
plea,  though  it  is  ailerwards  split  into  parts ;  but  on  the  whole  we  think  tht 
as  the  replication  may  be  divided  into  parts,  each  part  may  be  taken  as  a 
separate  replication,  and  that  therefore  the  first  part  of  the  repliGatioii,«lii(k 
is  as  to  the  plea  as  ftr  as  it  replies  to  the  first  and  third  counts,  is  good,  not- 
withstanding the  delect  in  that  part  which  we  have  had  under  considentin 
as  to  the  «&  injuria  md  propria.  Then  next  conies  the  rephcatioD  si  to  tlv 
excess.  There  is  one  ground  of  special  demurrer — that  it  does  not  p; 
judgment.  Now,  according  to  the  old  law,  the  not  praying  judgment  o&  tk 
replication  was  a  cause  of  special  demurrer.  In  no  case  does  it  seem  to  hn 
been  doubted  that  there  must  be  a  prayer  of  judgment  in  some  fonn,  thra^ 
many  cases  have  occurred  as  to  distinctions  in  what  fonn  it  is  to  bt 
Many  of  these  cases  will  be  found  referred  to  in  Pitt  v.  Knight  (h)  tod  tk 
notes  there.  But  the  rules  of  Hii.  Term  4  Wiii.  4  have  said,  in  rule  9,  tk 
in  a  plea  or  subsequent  pleading,  intended  to  be  pleaded  in  bar  to  the  vbok 
actbn  generally,  it  shall  not  be  necessary  to  use  any  allegation  of  aefi«  tm. 
or  to  the  like  effect,  or  any  prayer  of  judgment ;  nor  shall  it  be  neoessarj  is 
any  replication  or  subsequent  pleading  intended  to  be  pleaded  in  BtaiDt^ 
nance  of  the  whole  action,  to  use  any  allegation  of  preeiudi  nan,  or  to  the  lib 
eflect,  or  any  prayer  of  judgment  It  may  be  a  question,  whether,  as  tl» 
part  of  the  replication  goes  only  to  part  of  the  plea,  it  would  fall  within  tk 
above  rules.  The  inclination  of  our  opinion  is  that  it  would,  and  that  do 
prayer  of  judgment  would  be  necessary ;  but  then  these  new  miefl  ook 
took  eflect  on  the  first  day  o(  Eaeter  Term,  1834,  whereas  this  replicstioars 
entitled  11  th  March,  1834,  and  consequently  the  nile  aboYe  mentioned  voaJd 
not  apply  to  it,  and  that  being  so,  the  replication  is  informal ;  and  as  this  i 
pointed  out  as  a  cause  of  special  demurrer,  the  replication  cannot  be  sup- 
ported. The  question  on  the  fourth  plea  and  the  replication  to  it  is  in  eifert 
decided  by  what  we  have  already  said.  The  fourth  plea  states,  thatooec/ 
the  defendants  was  possessed  of  a  close,  and  that  the  goods  were  eocov- 
bering  the  close,  and  that  he  in  his  own  right,  and  the  other  defendant  as  \ai 
servant,  removed  them.  The  replication  splits  this  plea,  and  as  to  pvt 
replies  de  injuria,  and  as  to  the  residue,  excess.  We  have  already  said  tbt 
the  plaintiff*  may  so  split  the  plea.  Then  as  to  the  form,  there  is  no  doubt 
that  in  this  case,  where  the  defendants'only  plead  possession  of  tbe  close,  tbe 
plaintiff*  may  reply  de  injuria,  and  that  part  of  it  is  good ;  but  as  to  tbe 
replication  which  alleges  excess,  there,  as  there  is  no  prayer  of  jud^meot, 
the  replication  is  bad,  for  the  reasons  assigned  as  to  the  corresponding  repli- 
oatbn  to  the  third  plea.     There  must  be 

Judgment  for  the  plaintiff*  upon  the  demurrers  to  tbe  replications  (if 
injuria)  to  the  second  portion  of  the  third  plea,  and  Ut\!i»lif^ 
portion  of  the  fourth  plea ;  and  for  the  defendants  upon  the  de 
murrers  to  the  replications  (of  excess)  to  third  portion  of  the  tbffd 
plea,  and  to  the  second  portion  of  the  fourth  plea. 

(/)  8  Saand.  127.  (*)  1  Wiiit,  Saundera,  97. 

{jl)  1  Saand.  97. 
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Paddon  t;.  Bartlett  and  another.  ^^^jjjjj**- 

[In  Error,  from  King's  Bench,  ISth  June  (a).] 

T^EBT  for  1600^.  for  rent  on  an  indenture  of  demise,  dated  27th  Jufy,  The  3  &  4  W. 

1811,  from  the  plaintiff  to  the  defendants  for  twenty-one  years,  from  UroitiJgthe 
the  2d  February,  1812,  at  the  yearly  rent  of  80/.     The  action  was  com-  recovery  of 
menced  22d  July,  1833.     Pleae :  Ist,  Nan  est  factum.     2d,  That  no  part  of  terest  and  rent 
the  said  rent  in  the  declaration  mentioned  became  or  was  due  to  the  plaintiff,  *®  "*  yeare, 
and  the  causes  of  action  in  the  declaration  mentioned  in  respect  thereof  to  actions  com- 
did  not  accrue  to  the  plaintiff  at  any  time  within  six  years  next  upon  the  ^i^h^u^^ll^ 
commencement  of  the  suit.     3dly,  As  to  1420/.  part  of  the  rent  claimed  for  when  it  Was 
I7f  years,  ending  on  2d  February,  1833,  actio  non,  because  the  plaintiff  ^"^ 
assigned  his  reversion  to  other  persons  (setting  out  the  deeds)  before  the 
rent  became  due.      There  was  also  a  fourth  'plea,  which  was  similar  to 
the  third,  except  that  it  omitted  one  of  the  deeds.     Replications :  to  the 
second  plea,  that  the  causes  of  action  did  accrue  to  the  plaintiff  within  six 
years ;  to  the  third  and  fourth  pleas,  non  est  factum  to  the  deed  of  assign- 
ment.    At  the  trial  before  Lord  Denman,  C.  J.,  the  jury  found  on  the  first 
issue  that  the  indenture  of  demise  was  the  deed  of  the  defendant :  on  the 
second  issue  that  the  causes  of  action  did  accrue  to  the  plaintiff  within  six 
yc^rs  next  before  the  commencement  of  the  suit :  and  as  to  the  third  and 
fourth  issues,  that  the  deeds  were  the  deeds  of  the  plaintiff    Judgment  was 
entered  generally  for  the  defendants  with  83/.  costs.     The  error  assigned 
was,  that  judgment  ought  to  have  been  given  for  the  plaintiff  for  180/.,  inas- 
much as  the  third  and  last  pleas  (being  the  only  two  pleas  found  for  the 
defendant)  were  pleaded  in  bar  to  part  only  of  the  action,  that  is  to  say  to  the 
sum  of  1420/.  part  of  the  rent  or  sum  of  1600/.  demanded ;  and  therefore  that 
the  plaintiff  was  entitled  to  recover  the  180/.,  being  the  difference  between 
1600/.  demanded,  and  the  1420/.  covered  by  the  third  and  last  pleas.    Also 
that  the  second  plea  was  bad  in  law.     Joinder  in  error. 

Newman,  for  the  plaintiff. — The  plaintiff  is  clearly  entitled  to  judgment, 
for  as  to  the  sum  of  180^  he  is  wholly  unanswered. — [The  CJourt  doubted 
whether  there  should  be  a  venire  de  novo,  or  a  repleader!] — Then  on  the 
second  ground  of  error,  the  second  plea  is  bad  in  point  of  law.  The  Statute 
(Jji)  on  which  it  is  framed  does  not  apply  to  actions  commenced  before  it  was 

(a)  Present  Ttndal^  C.  J..  Lord  AUnger,  same  was  payable,  or  his  agent :  ProTided, 

C.  B.,  Park,  J.,  Vaughan,  J.,  Bosanquet,  nevertheless,  that  where  any  prior  mort- 

J.,  and  Alderton,  B.  gagee,  or  other  incambrancer,  shall  have 

(6)  By  S  &  4  W.  .4.  c.  87,  s.  43,  it  is  been  in  possession  of  any  land,  or  in  the 

enacted,  *'  That  after  the  said  81st  day  of  receipt  of  the  profits  thereof,  within  one 

December,  1838,  no  arrears  of  rent  or  of  year  next  before  an  action  or  suit  shall  be 

interest  in  respect  of  any  som  of  money  brought  by  any  person  entitled  to  a  subse- 

charged  upon  or  payable  ^ut  of  any  land  quent  mortgage  or  other  encumbrance  on 

or  rent,  or  in  respect  of  any  legacy,  or  any  the  same  land,  the  person  entitled  to  such 

damages  in  respect  of  such  arrears  of  rent  subsequent  mortgage  or  encumbrance  may 

or  interest,  iball  be  recovered  by  any  dis-  recover  in  such  action  or  suit  the  arrears 

tress,  action,  or  suit,  but  within  six  years  of  interest  which  shall  have  become  due 

next  after  the  same  respectively  shall  have  during  the  whole  time  that  such  prior  mort- 

become  due,  or  next  after  an  acknowledge  gagee  or  incumbrancer  was  in  such  possee- 


ment  of  the  same  in  writing  shall  have  been      sion  or  receipt  as  aforesaid,  although  such 
given  to  the  person  entitled  thereto,  or  his      time  may  ' 
agent,  signed  by  the  person  by  whom  the      six  years/* 


4761  TERM  REPORTS  in  thb  ICING'S  BENCH. 

Kui^tBtntk  passed.  This  action  was  oommenoed  22d  July,  1833,  and  tbe  Sutnte 
received  the  royal  assent  on  24th  Juiy,  1833.  Again  the  Statute  does  not 
apply  to  rent  due  on  specialty.  It  is  the  third  section  in  which  proTiiioD  » 
made  for  that  case.    He  was  stopped  and 

Crawder,  for  the  defendants,  was  called  on. — ^The  42d  section  has  a  retro' 
spective  eflect.  The  language  used  is  that  no  arrears  shall  be  "  reooTered," 
which  is  difllerent  from  that  used  in  the  40th  section,  where  it  is  asid  that  w 
action  or  suit  shall  be  **  brought."  In  TowUr  v.  Ckaiiertan  (c),  a  retro- 
spective effect  was  given  to  Loid  TenierdenU  act,  9  Geo.  4,  c  14,  which  las 
a  similar  object.  In  Freeman  v.  Moyee  (if),  the  same  thing  was  done  as 
regards  the  3  &  4  W,  4,  c.  42,  s.  31 ;  and  it  was  held  that  executors  vere 
liable  for  costs,  in  actions  commenced  before  the  Statute  came  into  operatioo, 
and  tried  aflerwards.  The  new  rules  have  also  been  decided  to  harei 
retrospective  effect.  Cox  v.  Thomtuon  (e).  The  recent  case  of  BJtt^. 
Male  (/),  decided  on  the  Stamp  Act,  37  Geo,  3,  c.  1 1 1,  shews  that  the  Court 
must  be  guided  by  the  express  words  of  a  Statute.  On  the  other  point, 
there  can  be  no  doubt  that  the  legislature  intended  the  Statute  to  applj  to 
claims  for  arrears  of  rent  due  upon  specialties,  because  rent  due  by  pvoi 
was  already  limited  by  the  operation  of  the  Statute  of  Limitations. 

TiNDAL,  C.  J.,  gave  judgment. — We  think  that  the  second  plea  of  tk 
Statute  of  Limitations  is  a  bad  plea.  Whatever  may  be  the  validity  of  the 
argument  upon  the  construction  to  be  put  upon  the  42d  section  of  the  3  &  4 
Wm,  4,  c.  27,  with  reference  to  the  third  section,  which  enables  a  partjr,  vhere 
rent  is  due  on  an  indenture  of  demise,  to  bring  his  action  for  such  rent  ataoj 
time  within  twenty  years.  Yet  looking  at  the  language  of  the  42d  sectiuo, 
under  which  this  plea  was  pleaded,  and  its  whole  terms  and  effect,  we  think  it 
applies  only  to  actions  brought  subsequently  to  the  time  of  the  passingof  the 
act.  The  construction  of  the  42d  section  does  not  depend  on  the  first  part  only 
of  the  section,  but  also  upon  the  subsequent  proviso  as  well.  The  language 
of  the  proviso  clearly  relates  to  the  time  of  bringing  the  action,  and  the  lan- 
guage of  the  first  part  of  the  section  must  be  construed  with  reference  to  the 
subsequent  part.  We  ought  not,  without  good  reason,  so  to  construe  acts 
of  Parliament  as  to  affect  actions  already  brought.  We  are  of  (^inioo. 
therefore,  that  the  42d  section  is  not  retrospective  but  prospective.  The 
judgment  of  the  Court  below  must  therefore  be  reversed,  and  a  judgment 
entered  for  the  plaintiff  on  the  whole  record  for  180/. 

Judgment  reversed,  and  entered  for  the  plaintiff  for  1^* 

(c)  6  BiDg.  258.  (e)  2  Cromp.  &  Jervis,  498 

(d)  1  Adol.  A  Ellis.  888.  (/)  AfAe,  page  460. 
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Michaelmas  Term,  1835. 


Barlow  and  Wife  v.  Leeds.  Kii^tBeneh. 

A  SSUMPSIT  on  a  promissory  note  for  100/.     The  defendant  was  the  l.Thoughafter 
brother  of  the  female  plaintiff,  and  the  note  was  given  jointly  to  her  and  ^^yJ^^^J^ 
her  deceased  sister,  they  having  separately  lent  him  60/.  each.   The  defendant  effect  will  be 
had  taken  out  administration  to  the  effects  of  the  sister.     By  an  order  of  a  the  plaintiff  a 
judge  the  60/.  had  been  paid  into  court  to  abide  the  event  of  an  application  ^^^^^^^^^ 

to  the  Court.  half  the  amount 

recovered-  the 
Court  will  not 

Kelly  moved  for  a  rule  to  shew  cause  why  all  proceedings  in  the  action  ttoy  thejm)- 

should  not  be  stayed  upon  the  defendant  paying  into  court  the  sum  of  60/.,  actior^i«ain»r 

that  being  all  that  the  plaintiffs  were  entitled  to  claim.     Eacli  sister  contri-  ^^f^^JP*^" 

buted  one-half.     If  the  plaintiffs  are  allowed  to  proceed  with  the  action,  and  half  of  the  sum 

to  recover  the  whole  of  the  money  due  on  the  note,  the  effect  will  be  that  the  J^^^el^t 

plaintiffs  will  become  trustees  for  the  defendant  for  one-half  of  the  amount,  will  leave  the 

and  he  mudt  institute  a  suit  in  equity  to  recover  back  the  money.  The  Court  hi.^remSljMn 

will  not  put  him  to  the  necessity  of  first  paying  the  money,  and  then  going  ^^^J- 

into  equity  to  recover  it  back  again.   There  is  no  express  authority  justifying  gory  note  waa  * 

this  application,  but  the  Court  has  often  interfered  in  an  equitable  manner  gg®"J*]^iJ  ^^ 

to  prevent  abuses  of  this  kind.  aisten  joindy 

for  lOOl,  each 
of  them  hftving 

Per  Cur. — This  is  in  fact  an  attempt  to  try  in  a  preliminary  proceeding  eeparateiy  lent 
the  merits  of  a  suit  in  equity.     There  is  no  example  of  such  an  application,  of 'the  sisters*/ 

The  Court  cannot  interfere  in  the  way  prayed.  Rule  refused.       njarried,  wid 

•^  *     "^  the  other  died; 

and  the  brother  took  out  administration  to  the  effects  of  the  deceased  sister.  An  action  was 
brought  sffsinst  him  for  the  whole  amount  by  the  surviving  sister  and  her  husband  r^ — HM, 
that  the  Court  could  nor,  in  the  exercise  of  an  equitable  jurisdiction,  stay  the  proceedings  upon 
payment  into  court  of  50/. 
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'^^S^  Hooper  v.  Stevens  and  Wife. 


^t^^^  ^  A  SSUMPSIT  for  goods  sold  and  delivered  to  the  defendant's  wife  whilgt 

Sebtor  to  his  ^^^  ^<^  unmarried.     Piea :  The  Statute  of  Limitations  (a).    At  the 

^^daticm  of  a  *"*^  1^^^  Lord  Denman,  C.  J.,  at  Glaucetier,  at  the  last  Assizes,  it  appeared 

perious  debt,  that  a  quantity  of  hay  had  been  delivered  to  the  defendant's  wife  more  thaD 

part  Mymeatto  *'*  J^^^  before  action  brought.     To  take  the  case  out  of  the  operation  of  the 

take  the  caie  Statute,  a  letter  from  the  defendant  in  January,  1832,  was  put  in.    It  con- 

tute^of  LimUa-  ^^'^^  the  expression,  "  I  will  reduce  the  debt  due  on  account  of  hay  by 

tiona.  sending  gin."     Proof  was  also  given  that  some  gin  had  been  sent.     A  verdict 
was  found  accordingly  for  the  plaintiff. 

Ludlow,  Serjt.,  moved  for  a  new  trial,  on  the  groiuid  that  the  letter  was 
not  any  acknowledgment ;  nor  was  the  sending  of  the  gin  any  part  pay- 
ment. Tippets  v.  Heane  (b)  is  in  point. — [Lord  Denman,  C.  J. — ^In  a  case 
of  Hart  V.  Nash,  decided  last  term  in  the  Exchequer,  but  which  does  not 
seem  to  be  yet  reported  (c),  it  was  decided  that  a  supply  of  goods  by  sending 
hats  in  pursuance  of  an  agreement  to  deliver  them  in  liquidation  of  a  previous 
debt,  might  be  considered  as  a  part  payment,  in  order  to.  take  a  case  out  of 
the  operation  of  the  Statute  of  Limitations.] 

Cur.  adv.  tuli. 

Lord  Denman,  C.  J.,  afterwards  (November  7)  gave  judgment. — ^This  was 
a  case  from  Gloucestershire,  and  the  question  in  substance  was,  whether  a 
delivery  of  a  quantity  of  gin  could  be  considered  as  a  part  payment  of  an  did 
debt,  so  as  to  take  it  out  of  the  operation  of  the  Statute  of  Limitations.  A 
case  of  Hart  v.  Nash  was  referred  to,  which  was  not  reported,  but  which  was 
supposed  to  rule  this  point.  We  have  looked  into  that  case,  and  find  that  it 
does  rule  the  point,  and  that  the  decision  in  that  case  was,  that  when  there  is  a 
delivery  of  goods  by  the  debtor  to  the  creditor,  in  pursuance  of  an  agreement 
to  deliver  them  in  liquidation  of  a  previous  debt,  such  delivery  of  goods  may 
be  considered  as  a  part  payment  of  the  debt,  so  as  to  put  an  end  to  the 
operation  of  the  Statute.     In  this  case  therefore  there  will  be  no  rule. 

Rule  refused. 

(a)  There  vrere  other  pleasi,  bat  nothbg         (6)  1  Cromp.,  Meet.,  St  Ros.  858. 
tamed  apon  them.  (c)  S<^  1  Gale,  171. 


Pepper  v.  Whalley. 

Sittoe«he  rule  QOVENANT.  The  defendant  had  pleaded  in  abatement;  and  on  an  issue 
No.  id,  it  is  not  joined  thereon,  there  had  been  a  judgment  of  respondeat  ouster.  He 
neeetury  to  set  then  pleaded  non  est  factum.  The  issue  was  made  up,  without  including 
Md^Au»*lit«/  the  plea  in  abatement,  and  judgment  thereon.  The  defendant  objected 
Uoas^pUafiT  ^^^^  *^  ^'^^  ^^^  inserted,  and  returned  the  issue.  The  plantiff,  however, 
fthstcmettt  and  refused  to  insert  it ;  and  made  up  the  NisiPrius  record  without  it.  At  the 
judgment  of 

ropomiMl  omsm"  thereon;  the  omission  to  do  so  is  no  ground  for  setting  aside  a  Terdict,or  arrest- 
ing the  jadgment,  eren  where  the  defendant  had  refused  to  receive  the  issue  on  that  ground. 
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trial,  before  Taddy,  Serjt.,  at  the  last  Assizes  for  Chatter,  a  verdict  was    tCHf^'B^ 
found  for  the  plaintiff 

/.  JmrvU  moved  to  set  aside  the  verdict,  on  the  ground  of  a  mis-trial.  An 
entry  ought  to  h^ve  been  made  on  the  NUi  Priui  record  of  the  plea  in  abate* 
ment,  and  judgment  of  respondeat  oueter  thereon.  The  judgment-roll  must 
contain  the  entry  at  length ;  and  the  Niei  Priue  record  ought  to  be  a 
tnmscript  of  the  proceedings;  consequently  when  the  judgment-roll  is 
ultimately  made  up,  and  is  found  to  contain  an  entry  at  length  which  dees 
not  appear  on  the  Ntsi  Priue  record,  there  will  be  a  variance.  There  wiU 
therefore  be  nothing  to  identify  the  Niei  Priue  record  with  the  proceedings 
in  the  action ;  or  to  shew  that  it  was  even  warranted  at  all.  This  irregularity 
therefore  makes  the  trial  which  took  place  inefi^tual ;  and  the  defendant  is 
entitled  to  set  aside  the  verdict.  In  Dubariine  v.  Chancellor  {a),  it  was 
moved  to  set  aside  a  judgment,  because  a  plea  in  abatement  was  not 
entered  on  the  Niei  Priue  roll ;  and  for  that  reason  the  Court  did  set  aside 
the  judgment.  In  a  subsequent  case  of  Combe  v.  Pitt  (&),  a  similar  objec- 
tion was  taken ;  but  as  the  issue  had  been  accepted,  the  Court  held  that  the 
irregularity  was  cured,  and  that  the  objection  ought  to  have  been  made  at 
the  time ;  for  that  reason  the  rule  was  discharged.  The  reason  there  given, 
does  not  apply  in  the  present  case;  because  the  objection  was  taken  when 
the  issue  was  delivered,  and  it  was  refused  on  that  ground. — [Patteeon,  J.^^ 
I  do  not  know  how  you  can  move  in  arrest  of  judgment  now ;  becadise  by 
the  new  rules  (c),  the  entry  of  the  proceedings  on  the  Niei  Priue  record,  is 
the  first  entry  on  record.  It  was  formerly  otherwise ;  and  then  there  might 
be  a  variance  between  the  Niei  Priue  record  and  the  roll. — [Coleridge,  J. — 
Formerly  the  Niei  Priue  record  must  have  been  a  transcript  of  the  judgment- 
roll,  which  was  what  it  professed  to  be ;  but  now  as  there  is  no  entry  on  the 
roll  before  the  entry  of  the  proceedings  for  trial,  it  would  seem  that  need  not 
be  the  case.] — ^It  is  right  to  put  the  Court  in  possession  of  a  subsequent 
case  to  that  of  Dubtxrtine  v.  Chancellor,  in  which  a  different  view  was  taken. 
In  an  Anonymoue  caee  (d),  where,  upon  a  reepondeai  oueter,  the  defendant 
pleaded  the  general  issue,  it  was  held  that  the  plaintiff  might  sign  judgment, 
if  the  defendant's  attorney  on  re-delivering  back  a  copy  of  the  issue,  would 
not  pay  for  it;  and  it  is  said  that  the  old  course  was  to  deHver  a  copy  of 
the  whole  record;  viz,,  the  declaration,  plea  in  abatement,  &c.,  and  issue; 
but  the  Court  made  a  rule  for  the  future,  that  the  copy  of  the  declaration 
and  issue  should  only  be  paid  for. 

Cur.  adff,  vuU, 

Lord  Denman,  C.  J.,  on  a  subsequent  day  (25  November)  gave  judg- 
ment.— This  was  a  motion  to  set  aside  the  verdict,  or  to  arrest  the  judgment ; 
and  the  ground  was,  that  as  there  had  been  a  judgment  of  reepondeai  oueter 
on  a  plea  in  abatement,  there  was  a  mistrial,  because  those  proceedings  were 
not  entered  upon  the  Niei  Priue  record.  The  case  of  Dubariine  v.  Chan- 
cellor was  referred  to.  In  that  case  the  cireumstances  were  similar,  exec^ 
that  the  proceedings  on  the  plea  in  abatement  were  entered  on  the  plea-roll^;  . 

(a)  6  Mod.  S99 ;  S.  C.  1  Ld.  Kavm.  3S9;  (e)  H.  T.  4  W.  4,  No.  15. 

Carth.  447.  {d)  I  Salk.  5. 

ib)  8  Bnrr.  1789. 
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JTti^^  Bench,  and  the  Court  set  aside  the  judgment.  It  would  seem  however  that  (he 
Court  proceeded  rather  on  the  ground  of  the  variance  between  ibe  plea-toU 
and  the  NiaiPriut  record.  At  present,  since  the  15th  rule  of  H.  7.  4  W,  4, 
the  entry  of  the  proceedings  on  the  Nisi  iVtW  record,  is  the  first  entry  oo 
record :  no  such  variance  therefore  can  occur.  In  the  subsequent  case  ii 
Salkeldy  it  is  stated  that  the  Court  altered  the  practice,  and  directed  that  for 
the  future,  only  the  declaration  and  issue  should  be  paid  for,  thereby  makiog 
it  unnecessary  to  enter  a  plea  in  abatement  and  judgment  of  respondeat 
ouster  upon  the  issue ;  and  consequently  on  the  Nisi  Prius  record.  This 
appears  to  be  reasonable ;  for  those  proceedings  are  quite  immaterial  to  the 
question  to  be  ultimately  tried  between  the  parties.  In  Combe  v.  Pitt^  a 
similar  objection  was  taken ;  but  as  the  defendant  had  accepted  and  paid  for 
the  issue,  the  Court  said  that  the  irregularity,  if  any,  had  been  cured.  Here, 
it  is  said,  that  the  defendant  revised  to  accept  the  issue  ;  and  therefore  that 
the  irregularity  was  not  cured.  We  however  are  of  opinion  that  there 
was  no  irregularity  at  all ;  and  therefore  that  no  rule  can  be  granted. 

Rule  refused. 


Cann  v.  Facey. 


1.. The  Court 
will  not  inter- 
fere where  * 
judge  has 
granted  a  cer- 
tificate andcr 
the  Sut.  43 
Elix.  c.  6,  to 
depriye  the 
plaintiff  of 
costs,  except 
upon  the  quea* 
tion  whether  he 
had  power  to 
mat  the  certi- 
ficate. 

2.  If  the  judge 
give  hia  rea- 
sons for  grant- 
ing the  certifi- 
cate, and  those 
reasons  are 
erroneous,  it  is 
no  ground  of 
interference. 

3.  In  trespass 
for  shooting  a 
dog,  the  omy 
witness  called 
to  prove  the 
▼aiae,  stated  it 
tohe50t.,  and 
that  was  not 
contradicted ; 
yet  the  jury 
found  a  verdict 
for20«.    The 
Court  refused 
to  interfere, 
either  by  in- 
creasing the  da- 
mages, or  by 
granting  a  new 
triaL 


^IIRESPASS  for  shooting  a  dog.  Plea:  First,  the  general  issue.  Secondly, « 
justification,  alleging  that  the  defendant  was  possessed  of  certain  land: 
that  the  plaintiff's  dog  trespassed  over  this  land  in  pursuit  of  hares:  that  the 
defendant  gave  the  plaintiff  notice,  that  if  the  plaintiff  and  his  dog  came  again, 
he  would  shoot  the  dog,  yet  that  the  plaintiff,  not  regarding  the  notice,  suf- 
fered and  permitted  the  dog  again  to  enter  upon  the  land  of  the  defendant, 
and  to  trample  his  growing  crops,  wherefore  the  defendant,  and  because  he 
could  not  otherwise  prevent  the  trampling,  &c.  shot  the  dog.  RepUeatm 
de  injuria.  At  the  trial,  before  Gumey,  B.,  at  the  last  Assizes  for  Deton- 
shire,  the  facts  alleged  in  the  plea  were  proved,  and  it  further  appeared,  that 
when  the  defendant  had  shot  the  dog,  and  was  asked  why  he  did  it,  he 
answered  that  the  dog  was  vermin,  and  Uiat  he  had  a  right  to  shoot  it.  The 
only  evidence  of  the  value  of  the  dog  was  the  testimony  of  one  witness,  who 
said  that  the  couple,  of  which  this  dog  was  one,  was  worth  5/.  The  jury  re- 
turned a  verdict  for  the  plaintiff,  damages  20«.  The  defendant's  ooimsel  then 
.applied  for  a  certificate  to  deprive  the  plaintiff  of  costs,  and  submitted  that 
it  ought  to  be  granted,  because  the  damage  being  under  6/.  the  plaintin 
might  have  proceeded  under  the  Malicious  Trespass  Act,  7  &  8  C  4,  c.  30, 
instead  of  bringing  an  action.  The  learned  judge  took  time  to  consider, 
and  on  the  following  day  granted  the  certificate,  stating  at  the  time,  that  he 
adopted  the  reason  given  by  the  defendant's  counsel,  as  to  the  power  of  the 
plaintiff  to  proceed  under  the  Malicious  Trespass  Act 

Crowder  now  moved  for  a  rule  to  shew  cause  why  the  certificate  should 
not  be  set  aside,  and  the  damages  increased  to  bOs.  The  learned  judge  was 
mistaken  in  his  reason  for  granting  this  certificate,  for  by  the  provisions  of 
the  Malicious  Trespass  Act,  the  plaintiff  could  have  taken  no  proceedings 
under  it  By  that  act,  section  24,  it  is  expressly  provided  that  "  nothing 
herein  contained  shall  extend  to  any  case  where  the  party  trespassing  acted 
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under  a  fair  and  reasonable  supposition  that  he  had  a  right  to  do  the  act  com-  Kinffi  BmksK 
plained  of."  In  the  present  case,  the  defendant  thought  that  the  dog  was  ^ 
vermin,  and  that  he  had  a  right  to  shoot  the  dog,  and  expressly  stated  so  when 
he  had  shot  it.  He  had,  therefore,  acted  with  bond  fides,  and  the  magistrates 
could  not  have  entertained  a  complaint  under  the  Malicious  Trespass  Act. 
The  Court  will  correct  the  error  committed  by  a  judge,  under  a  mistaken 
impression  of  this  sort.  If  the  judge  had  not  stated  his  reasons,  perhaps  the 
Court  miglit  not  interfere ;  but  having  stated  them,  as  the  Court  must  see 
that  they  are  erroneous,  they  may  be  corrected. — [Lord  Denman,  C.  J. — 
The  words  of  the  43  Eliz.  are,  that  in  case  the  judge  shall  certify,  the  Court 
"  shall  not  award  for  costs  to  the  party  plaintiff,  any  greater  or  more  costs 
than  the  sum  of  the  debt  or  damages  so  recovered  shall  amount  unto, 
but  less  at  their  discretions."] — That  does  not  prevent  the  Court  from  look- 
ing at  the  whole  of  the  case. 

Lord  Denman,  C.  J. — It  seems  to  me  that  there  is  no  foundation  for  this 
application.  In  the  first  place,  we  are  asked  to  increase  the  damages,  that  is, 
to  put  ourselves  in  the  situation  of  the  jury;  and  when  they  have  found  that 
the  value  of  the  dog  is  20«.  to  say  that  they  are  wrong,  and  to  give  50«.  for 
its  value.  We  must  suppose  that,  in  a  case  peculiarly  for  their  considera- 
tion»  they  have  exercised  a  right  discretion.  They  thought  that  the  dogs 
were  overvalued.  Possibly  they  came  to  tliat  conclusion  from  the  cross- 
examination  of  the  very  witness  who  was  called  to  prove  that  the  couple 
of  dogs  was  worth  5/.  We  cannot  even  grant  a  new  trial  on  this  point, 
for  our  rule  as  to  verdicts  for  sums  under  20/.  would  prevent  us.  Then  as 
to  the  other  question,  the  words  of  the  act  are  a  sufficient  answer  to  it.  If 
the  judge  before  whom  the  cause  is  tried  makes  such  a  certificate  as  this,  we 
may  reduce,  but  cannot  increase  the  costs.  It  is  not  right  to  inquire  into 
the  reasons  on  which  his  discretion  has  been  exercised.  The  motives  he  has 
assigned  may  have  been  erroneous,  but  we  must  not  presume  that  he  may 
not  have  had  other  sufficient  motives  for  what  he  has  done. 

Patteson,  J. — ^I  am  entirely  of  the  same  opinion.  I  have  always  under- 
stood that  the  Court  will  not  interfere  where  the  judge  has  granted  a  certifi- 
.»te  under  the  Statute  of  Elizabeth,  except  upon  the  question  whether  he 
had  the  power  to  grant  the  certificate. 

Williams,  J.,  and  Coleridge,  J.,  concurred.  Rule  refused. 

The  King  v.  The  Inhabitants  of  Woolpit. 

QRDER  for  the  removal  of  Dennis  Broum  and  Mary  Ann,  his  wife,  from  i.  A  pauper  wu 
the  parish  of  Woolpit,  to  the  parish  of  HaughUy,  On  appeal,  the  j^" "n*!  di^Jge 
of  bastardy  for  want  of  sureties.  The  father  of  the  girl  became  his  surety,  and  he  was  let  out, 
and  returned  immediately  from  the  jail  to  W.  On  coming  to  W.  the  father  took  lodgings  for 
him  at  W.  The  pauper  having  resided  about  a  week  in  the  lodgings,  married  the  girl,  and 
continued  to  reside  in  the  same  lodgings  until  he  was  removed  from  tv.  The  sessions  quashed 
the  order,  on  the  ground  that  the  pauper  had  not  come  to  inhabit  in  ^.within  the  meaning  of 
the  Statute  13  &  14  Car.  2:— Held,  on  a  case  stating  the  above  facts,  that  the  finding  that  the 
pauper  did  not  come  to  inhabit  was  not  conclusive  to  prevent  the  Court  from  considering  the 

rstion  whether  or  not  the  facts  stated  shewed  a  coming  to  settle  within  the  Sutute.    nM 
,  that  there  was  a  coming  to  settle  within  the  meaning  of  the  Sutute.    Per  Patiefon,  J. 
and  WiUiams,  J. ;  Coleridge,  J.,  dittentiente. 

VOL.  T.  2  L 
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MSt^M  B^nA.    Sessions  quashed  the  order  subject  to  the  following  case : — ^The  psnpei^ 
,j^^^^      present  wife,  whose  maiden  name  was  Mary  Ann  PMraw^  was  pregnuit  bj 
9.  him  before  marriage.     Af.  A,  Pilbrow  at  that  time  liTed  at  WooipU,  and  the 

'*of  ^  pauper  in  the  workhouse  of  the  incorporated  hundred  of  Sifoir.  The  pvish 
WooLPiT.  of  Haugkhy  is  in  the  hundred  of  Siaw,  but  the  pari^  of  Wooi]^  is  not 
3f.  A,  Piibraw  having  charged  the  pauper  with  haTing  gotten  her  vhli 
child,  the  pauper  was  on  the  21st  of  Oetob^r^  1833,  apprehended  by  one 
Redwallf  a  constable  of  Wooipii,  and  on  the  22d  was  takeo  by  him  befon 
a  magistrate.  On  the  same  22d  of  Oetober^  the  pauper  was  committ^ 
by  the  magistrates  for  want  of  sureties  to  the  county  gaol  at  Bufy  ^. 
Edmundw,  About  the  beginning  of  November,  PMraWy  the  father  of  M.  A. 
Pilbrow,  became  surety  for  the  pauper,  and  the  pauper  returned  imnM- 
diately  from  Bury  to  WoolpiL  On  the  pauper's  coming  to  WotflpUy  PiUurm 
took  lodgings  (or  him  at  Woolpii,  with  one  George  Howe,  at  terms  agreed 
upon  between  Howe  and  Pilbrow,  and  Pilbrow  subsequently  paid  Hmni 
charge  for  the  lodgings.  The  pauper  having  resided  about  a  week  in  tbe 
lodgings  procured  for  htm  by  Pilbrow,  on  the  12th  of  November,  at  HW- 
pii,  married  the  said  M  A.  Pilbrow,  his  present  wife.  He  oontiniied  to 
reside  in  the  same  lodgings  until  he  was  remoyed  on  the  20th  of  November 
following,  by  order  of  two  justices,  to  HangMey.  The  pauper  was  relieTcJ 
by  the  parish  of  Woolpii  after  his  marriage,  but  there  was  no  evidence  tbat 
the  parish  had  been  put  to  any  expense,  either  by  his  lodgings  or  iiis 
marriage.  The  respondent's  counsel  offered  to  prove  the  pauper's  settle- 
ment in  HaughUy,  but  the  appellant's  counsel  insisted  on  resting  thdr  case 
on  the  irremovability  of  the  pauper,  on  the  ground  that  he  had  not  come  to 
inhabit  in  the  parish  of  WoolpiL  The  Sessions  quashed  the  order,  oo  tbe 
ground  that  the  pauper  had  not  come  to  inhabit  in  Woolpii,  within  tlie 
meaning  of  the  Statute  18  and  14  Car.  2. 

B,  Andrewe  and  Auetin,  in  support  of  the  order  of  Sessions. — ^Tbe  pauper 
was  not  removable  from  Woolpii,  because  he  had  not  come  to  settle  there  it 
the  time  of  the  order  made,  within  the  meaning  of  IS  and  14  Car.  2,cI2,8.  f. 
That  Statnto  only  gives  power  to  remove  persons  "coming  to  settle,**  aod 
likely  to  become  chargeable.  Rex  v.  St  Laurence,  Ludi&w  (a),  shews  that 
the  subsequent  Act  of  85  Geo.  8,  c  101,  only  regulated  the  powers  of 
removal  already  existing,  but  did  not  give  any  new  power  to  remove  paupers 
who  were  irremovable  before.  Rex  v.  Si.  Jamee,  in  Bury  Si.  Edmiimd$(h\ 
shews  that  the  expression  **  coming  to  settle,"  denotes  that  the  party  oooih 
animo  morandi,  or  manmidi  ;  it  may  be  for  a  temporary  purpose,  bat  still  \x 
must  be  understood  that  he  comes  to  settle  there.  In  the  present  case  tJie 
pauper  came  to  Woolpii  with  no  such  intention.  He  came  on  the  infitatifla 
of  Pilbrow,  and  he  took  lodgings  merely  for  Pilbrow* e  convenience.  At  iQ 
events,  the  question  is  one  of  fact ;  and  the  SessM>ns  have  found  expressly 
that  the  pauper  did  not  come  to  inhabit.  That  circumstance  distiqgiiisbe« 
the  case  from  Rex  v.  Chedieion  (c),  where  there  was  no  detemioatioo  bf 
the  Sessions.  The  questk>n  then  being  one  purely  of  fact,  and  the  SessioBS 
having  come  to  a  conclusion  upon  it,  the  Court  will  not  interfere,  unkss 

(a)  4  Barn.  &  AM.  660.  («)  4  Ban.  ^  Crti.  8S0. 

i6)  10  Eatt,  S5. 
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they  can  gee  on  the  face  of  the  case  that  such  decision  is  necessarily    Ki^'tBeneh, 
incorrect.     Reap  v.  Aghlon  under  Lyne  {d)  is  also  in  point.  I'hTKiNo 

r. 

Bylee  and  /.  W.  Smiih,  eantrd— The  Sessions  haye  stated  facts  to  the  'r^^"*^^'*"*« 
Court  which  tend  to  shew  that  the  pauper  did  come  to  settle  in  Woolpit.  Woolpit. 
Whether  that  conclusion  is  to  be  drawn  or  not,  is  a  question  of  law  to  be 
determined  by  this  Court.  In  Rex  v.  Birmingham  (e)  that  was  done.  So 
in  Rex  v.  Sl  Laurence,  Ludlow,  and  Rex  v.  Sl  Jamee  in  Bury  St,  Ed- 
munds,  the  question  was  treated  as  a  question  of  law,  and  not  as  a  question 
of  fact.  The  language  used  by  the  Sessions,  particularly  the  word  *'  reside," 
shews  that  the  Sessions  meant  to  state  it  as  a  fact,  that  the  pauper  came  to 
inhabit  in  Woolpit;  .their  having  in  the  latter  part  of  the  case  drawn  an 
opposite  conclusion,  is  of  no  consequence  after  having  found  the  fact  The 
Statute  speaks  ot  eo^'oumers,  under  which  description  must  be  comprehended 
persons  who  come  in  to  a  parish  for  temporary  purposes.  Rex  v.  Hdsham  (/  ) 
shews  that  an  intention  to  reside  permanently  is  not  necessary.  Lord 
Tenterden  says,  "  There  is  no  authority  to  shew  that  the'  original  intent  of 
the  party  must  be  absolute  and  unqualified  to  continue  for  forty  days ;  and 
I  am  unwilling  to  introduce  a  new  term  or  condition  to  the  gaining  of  a 
settlement  by  coming  to  settle  on  a  tenement."  As  regards  the  intention 
with  which  the  pauper  came  into  the  parish,  the  cases  cited  on  the  other 
side  are  distinguishable  in  this  important  circumstance ;  that  the  pauper  was 
there  brought  unwillingly  into  the  parish;  and  therefore  there  could  not 
be  at  the  time  any  intention  to  inhabit.  Here,  on  the  contrary,  it  is  quite 
clear  that  the  pauper  came  into  Woolpit  of  his  own  accord. 

Pattbson,  J.  ij). — ^It  appears  to  me  that  the  real  question  in  this  case- 
on  which  the  Court  are  not  altogether  agreed — is,  whether  we  are  concluded 
by  the  finding  of  the  Sessions  from  going  into  the  inquiry,  whether  there  was 
any  coming  to  inhabit  in  Woolpit  If  we  are  concluded  by  that  finding,  as 
upon  a  matter  of  fact,  we  have  nothing  to  do  with  the  case ;  and  it  ought 
never  to  have  been  sent  to  this  court  at  all :  though  cases  of  a  similar  descrip- 
tion are  often  sent.  It  is  clear  that  the  Court  cannot  enter  on  the  consider- 
ation of  the  question,  if  the  Sessions,  have  found  the  iact  condusively ;  yet  if 
I  see  that  the  finding  of  the  Sessions  is  contradictory  in  itself-^-that  in  one 
part  it  says,  that  the  pauper  did  come  to  settle,  and  in  another  part,  that  he 
did  not  come  to  settle — ^I  think  that  their  saying  so  means  that  they  are 
doubtful  whether  he  came  to  settle  within  the  meaning  of  the  Statute ;  and 
that  they  mean — wrongly  perhaps— to  refer  to  us  the  question  of  law.  The 
finding  of  the  Sessions  is  on  account  of  this  inconsistency  wrong ;  but  it  is 
still  voore  so,  as  that  finding  appears  to  be  contradicted  by  all  the  autho- 
rities.— [His  lordship  here  stated  the  facts  of  the  case.] — The  Sessions  find  that 
after  his  discharge  from  prison  upon  sureties,  the  pauper  came  into  the  parish 
of  Woolpit,  They  say  he  **  returned  there."  That  is  not  common  sense ;  for 
how  could  he  return  to  a  place  where  he  had  never  been  before.  He  came 
there  of  his  own  accord.     No  one  brought  him  there.    He  had  not,  as  in 

id)  4  Maale  &.  Selw.  357  ig)  Lord  Denman,  C.  J.  was  absent  on 

(e)   14  Eaat,  S52.  account  of  severe  iOness. 

(/)  a  Bam.  &  Adol.  690. 

2  l2 
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Kifig*i  Bendt,     some  of  the  cases  cited,  met  with  any  injury  in  the  place,  so  as  to  be  compelled 
ThTKiNO       ^  ^^^y  there.     Th^n  there  were  lodgings  taken  for  him,  and  he  resided 
p.  therein.    I  do  not  see  how  it  is  possible,  under  these  circumstances,  to  say 

Thalnhii  itanta    ^y^^^  ^^^  Sessions  have  not  found  that  the  man  came  to  reside  in  the  parish ; 
WooLPiT.      and  according  to  the  case  last  cited  of  Rex  v.  Helsham,  it  is  not  necessary 
that  he  should  come  to  reside  permanently.     The  Statute  does  not  apply 
here ;  for  the  preamble  distinctly  shews  that  it  was  intended  to  apply  only 
to  persons  who  go  about  from  one  parish  to  another.     If  a  man  come  to 
inhabit  in  a  parish  of  his  own  accord,  for  the  purpose  of  remaining,  but  not 
under  the  circumstances  stated  in  the  case  of  Rex  v.  Ludlow,  and  that  class 
of  cases,  where  the  pauper  was  compelled  to  stay  in  the  parish — he  comes 
there  to  settle  within  the  meaning  of  the  13  &  14  Car.  2.     I  do  not  say  that  in 
all  cases  he  would  be  coming  to  settle  by  remaining  forty  days :  whether  he 
would  or  not  is  another  question.  Nor  do  I  say  that  if  he  came  as  a  guest,  thougli 
he  might  stay. ;^any  length  of  time  whatever,  he  would  be  coming  to  settle; 
on  the  contrary,  under  such  circumstances,  the  Sessions  would  not  be  justiOed 
in  finding  that  he  had  come  to  settle.     The  Sessions  here  have  stated  as  a 
fact  that  the  man  came  for  the  purpose  of  inhabiting.     Rex  v.  St.  Jameit, 
Bury,  and  other  cases  of  that  class  have,  as  I  said  before,  nothing  to  do  with 
the  case  now  before  us ;  for  the  pauper  in  each  of  those  cases  did  not  come 
voluntarily.     In  Rex  v.  St  Laurence^  Ludlow,  Abbott^  C.  J.,  said,  that  if  it 
were  necessary  to  decide  between  the  cases  of  Rex  v.  St.  James''  in  Bur^f 
St  Edmunds,  and  Rex  v.  Birmingham,  as  conflicting  authorities,  he  should 
adhere  to  the  opinion  of  the  Court  in  the  former.     The  authority  of  Rex  v. 
Birmingham  must,  therefore,  to  a  certain  extent,  be  considered  as  shaken. 
Indeed  the  facts  of  that  case  may  raise  doubts.     The  woman  there  was  taken 
to  the  place  unwillingly,  and  kept  there  under  a  threat  of  being  sent  to  prison, 
and  yet  it  was  held  that  she  must  be  taken  to  have  come  to  settle.    Here, 
however,  the  case  is  much  stronger  than  that  of  Rex  v.  Birmingham,  for  the 
pauper  came  to   Woolpit  of  his  own  accord.     Without  saying,  therefore, 
whether  I  go  to  the  full  extent  of  that  case  or  not,  I  think  that  in  this  case 
there  was  a  coming  to  settle.     I  do  not  think  that  we  are  concluded  by  the 
finding  of  the  Sessions,  when  I  see  that  they  have  found  in  one  place  the 
fact  that  the  man  did  come  to  settle,  and  afterwards  that  he  did  not  come  for 
that  purpose;  and  I  think  that  it  was  their  intention  to  submit  to  us  the 
question  of  law  arising  upon  the  facts  stated  in  their  finding. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  What  might  have  been 
the  utility  of  the  course,  if  this  Court  had  always  held,  that  where  the  fact 
was  found  by  the  Sessions,  it  would  not  enter  into  the  examination  of  the 
case,  I  will  not  pretend  to  say,  but  it  is  too  late  now  for  such  a  proposition  to 
be  put  to  us  as  an  answer  to  the  present  case.  There  have  been  too  many 
cases  in  which  this  Court  has  gone  into  the  grounds  of  the  decisions  of  the 
Sessions.  What  can  be  more  a  question  of  fact  than  the  question  of  fraud, 
or  of  occupation  or  not ;  and  yet  there  have  been  many  findings  by  the  Ses- 
sions on  those  points  into  which  this  Court  has  examined.  The  same  may 
be  observed  with  respect  to  questions  of  rating,  and  questions  of  dispensa- 
tion and  dissolution  of  contracts  as  to  hiring  and  service :  yet  in  each  of  these 
cases,  the  Court  has  over  and  over  again  interfered,  wlien  there  has  been 


MICHAELMAS  TERM,  1835.  487 

reason  to  examine  into  the  grounds  of  the  finding  of  the  Sessions.     So  long     £fi^f  BemA. 
ago  as  the  time  of  Lord  Hdrdwicke,  this  was  done  in  the  case  of  the  taking      ^^  ^^^^ 
of  a  tenement,  on  which  occasion  his  lordship  said,  "  If  the  Sessions  had  V'  . 

generally  found  the  fraud,  we  must  have  been  bound  by  such  general  finding;  of 

but  when  they  state  the  facts  of  the  particular  matter,  the  question  is  as  Woolpit 
much  one  for  our  consideration  as  for  theirs  ;"  and  the  Court  did  accordingly 
enter  on  the  consideration  of  it.  A  similar  observation  was  made  by  Lord 
Kenyan,  in  a  case  which  came  before  the  Court,  on  an  ambiguity  in  the  facts. 
He  said,  "  If  the  Sessions  had  found  the  facts,  the  consequence  stated  would 
have  followed  ;  but  that  consequence  is  the  question  which  they  have  left  for 
the  consideration  of  the  Court."  In  like  manner  the  question  of  the  conse- 
quence of  the  facts  stated  on  this  finding  has  been  leil  by  the  Sessions  for 
the  consideration  of  the  Court.  The  question  is,  whether  the  pauper  was 
removable  in  point  of  law  ?  I  cannot  entertain  the  slightest  particle  of  doubt 
on  that  question.  The  man  came  to  settle,  if  it  was  under  such  circumstances, 
that  had  the  duration  been  long  enough,  he  would  have  gained  a  settlement. 
The  question  is,  whether  tlie  coming  is  a  coming  to  inhabit  ?  What  is  the 
duration  of  it  ?  Is  it  a  week,  a  month,  or  a  year  ?  I  know  not  which ;  there 
is  nothing  to  limit  or  restrict  the  generality  of  the  purpose  of  the  intended 
residence  of  the  party.  The  statement  of  the  Sessions  leads  to  the  conclu- 
sion, that  this  man  came  to  inhabit,  not  for  a  time  limited  or  restricted,  but 
to  settle  within  the  meaning  of  the  Statute.  As  they  state  the  facts  on  which 
they  have  drawn  their  conclusion,  I  do  not  see  that  we  are  prevented  from 
looking  at  that  conclusion ;  and  it  appears  to  me  to  be  without  a  particle  of 
foundation.  I  think,  therefore,  we  are  bound  to  say  that  such  conclusion  is 
wrong. 

Coleridge,  J. — I  regret  most  sincerely  that  upon  this  occasion  1  should 
differ  from  my  brothers  on  the  bench.  I  am,  huwever,  bound  to  state  my 
opinion ;  and  I  have  this  satisfaction  that  I  think  we  do  not  difier  much  from 
each  other  on  the  matter  of  principle.  We  difier  on  the  application  of*  the 
principle.  First,  then,  with  respect  to  what  this  Court  has  done  in  many 
cases  of  settlement.  I  do  not  mean  to  justify  the  course  that  has  been 
piirsued ;  and  many  lawyers  are  of  opinion  with  me,  that  this  Court  has 
often,  from  a  desire  to  do  justice,  or  perhaps  on  the  wish  of  the  Sessions 
themselves,  gone  out  of  its  direct  province,  and  has  adjudicated  upon  matters 
of  fact,  when  they  were  not  intended  to  be  left  for  its  consideration.  As 
this  course,  though  it  certainly  has  often  been  pursued,  is  not  the  safest  and 
the  most  correct  that  could  have  been  adopted,  1  think  that  lawyers,  gene- 
rally, will  agree  with  me  that  it  would  be  advisable  to  add  as  little  as  possible 
to  the  number  of  cases  in  which  this  has  been  done.  The  general  rule  is 
that  on  questions  of  fact,  if  there  is  a  clear  and  distinct  finding  by  the  Sessions, 
it  will  not  be  disturbed  by  this  Court :  with  this  exception,  however,  that  if 
the  conclusion  come  toby  the  Sessions  is  without  any  premises  to  warrant  it, 
or  is  contrary  to  all  the  weight  of  evidence,  this  Court  will  interpose,  but  only 
in  the  same  way  in  which  it  interposes  with  regard  to  the  finding  of  a  jury. 
This  Court  will  not,  as  a  general  rule,  interfere  with  the  finding  of  a  jury ; 
but  it  is  the  inveterate  practice  of  the  Court,  and  1  hope  it  will  ever  be  its 
.sustained  habit,  that  it  will  break  through  that  rule,  and  interfere  with  the 
finding  of  a  jury  in  a  matter  of  fact,  so  as  to  take  care  that  a  jury  shall  nut 
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«^^»B«c*.    do  injustice.   Tlien,  I  ask,  in  this  particular  cane,  whether  that  which  we  have 
The  Kino      >^^  ^  discuss  is  a  question  of  fact  or  of  law  !    I  apprehend  that  in  tmj 
Thslidwbiuuitt  '**'*"*^  ^**  matter  has  been  treated  as  a  question  of  fact  Whether  we  have 
of  agreed  with  the  Sessions  or  not,  this  Court  has  looked  on  this  question  as  ooe  of 

WooLTiT.      ^^   We  may  sUrt  with  this,  therefore,  that  it  is  aquestion  of  fact   ThatpoiiiU 
at  least,  has  not  been  much  controverted.     If  it  is  a  question  of  £M:t,  the  next 
question  is  whether  the  Sessions  have  oome  to  a  conclusion  of  ftct  one  war  or 
the  other;  and  if  they  have  done  so,  whether  they  have  submitted  that  fact  to 
us  for  our  opinion :  or  if  not,  is  their  conclusion  upon  it  necessarily  and  deariy 
wrong,  and  without  evidence  to  support  it  These  are  the  grounds,  oo  either 
of  which  I  think  that  we  may  enter  on  the  consideration  of  the  finding  of  tk 
Sessions.     As  to  the  (irst,  when  I  look  at  this  case  I  cannot  doubt  that  the 
Sessions  have  drawn  a  conclusion  upon  the  facts  before  them.     I  should  feel 
no  doubt  whatever  upon  the  question  whether  they  had  done  so,  were  it  not 
for  the  circumstance  of  my  brothers  difleringfrom  me.  But  I  cannot  be  avam 
of  that  difference  of  opinion  without  feeling  hesitation  as  to  my  own  opinioD. 
since  my  learned  brothers  think  that  the  Sessions  have  not  come  to  any  ooo- 
clusion.     I  think  tliey  have;  but  I  now  pass  to  the  other  point     I  find  that 
the  facts  were  produced  in  evidence  before  the  Court  of  Quarter  Sessioos^and 
they  have  acted,  or  say  that  they  have  acted,  on  the  ground  that  what  was 
done,  was  not  done  with  the  intention  of  coming  to  inhabit,  and  for  that 
reason  the  Sessions  say  that  they  quash  the  order.    Is  their  opinion  that  the 
pauper  did  not  come  to  inhabit  within  the  meaning  of  the  Act,  necesaarilv 
wrong  and  without  foundation.     If  8o»  I  admit  that  we  ought  to  reverse  their 
finding.     What  are  the  facts  of  the  case  !— {His  lordship  stated  tbeiu.]— A 
man  may  come  to  inhabit  with  different  intentions.    Is  it  a  necessary  concla- 
sion  from  the  facts  of  this  case,  that  the  pauper  came  to  reside  ?    It  is  said 
that  if  he  did  not,  the  Sessions  ought  to  have  stated  in  the  case  the  negative 
of  that.    I  cannot  agree  to  that  proposition,  for  the  respondents  must  make 
out  the  justification  of  the  order.     They  must  shew  the  affirmative  of  the 
fact     Would  it  not  be  monstrous  to  apply  a  similar  aigument  to  the  word 
"  chargeable  ?"  If  that  was  put  in  proof,  the  respondents  must  prove  the  affinn- 
ative  of  the  fact  of  chargeability.     So  they  must  prove  the  affinnatiTe  of 
residence.     If  the  fact  of  the  intention  to  reside  is  to  be  made  out  at  all,  it  is 
to  be  made  out  by  the  respondents.     Well,  then,  is  the  conclusion  of  the 
intention  to  reside,  a  necessary  conclusion  from  the  facts  in  this  case  T   U 
appears  to  me  that  many  other  conclusions  might  be  drawn  from  these  facts. 
I  do  not  see  that  there  is  anything  in  the  finding  here  contrary  to  what  is 
reasonable.     Then  I  have  answered — to  my  own  satisfaction  at  least— the 
question  upon  the  matter  of  fact.     The  pauper  here  did  come  to  the  pansh, 
but  it  might  not  be  with  the  intention  to  reside,  and  it  appears  to  me  that 
the  Sessions  were  not  necessarily  wrong  in  finding  that  he  did  not  come  with 
such  to  intention.     It  seems  to  me  that  the  case  of  Rex  v.  ChedUton  is  no 
authority  in  this  case.  It  varies  in  circumstances  very  much  from  theprpsent. 
It  is,  therefore,  not  applicable  here,  and  the  same  conclusion  cannot  be  drawn 
in  both  cases.     The  point  in  issue  in  this  case  never  was  in  issue  there,  for 
the  pauper  there  had  resided  for  two  years  in  the  place.     With  respect  to 
the  case  oi  Rex  v.  Birmingham,  I  own  I  do  not  think  that  it  is  an  authontv 
by  which  the  Ckiurt  ought  to  be  governed.     I  should  say  that  the  fact  is 
strong  against  the  intention  to  reside.     1  was  much  struck  with  the  able 
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argument  of  Mr.  Smith  upon  the  words  of  the  Statute.    I  do  not  put  it  upon    Ka^*  BentK 
the  necessity  of  a  very  long  residence ;  but  any  one  who  reads  the  words  of     ^^^  j^^^^ 
the  Statute  of  Car.  II.  must  be  satisfied  that  to  gain  a  settlement  by  residence,  v. 

the  party  must  come  with  the  intention  of  giving  himself  some  legal  right  to  of  *  *^ 

the  stock  of  the  parish :  he  must  not  come  there  merely  as  a  visitor  or  tem-      Woolpit. 
porary  sojourner.    I  feel,  therefore,  the  full  force  of  the  observation  on  the 
words  of  the  Statute.    I  am  most  particularly  anxious  that  this  Court  should 
confine  itself  to  its  own  jurisdiction,  and  compel  the  Quarter  Sessions  to  do 
their  duty. 

Order  of  Sessions  quashed ;  but  the  case  to  go  back  to  the  Sessions. 

The  King  v.  The  Inhabitants  of  Great  Wishford. 


^^RDER  for  the  removal  of  Thomoi  Harmon^  and  Margaret  his  wife,  from  A  pauper's  mo- 
^^  Kidderminster  to  Chreat  Wishford,    On  appeal  the  Sessions  confirmed  acwpet-wearer 
the  order,  subject  to  the  following  case : — The  pauper's  father  being  settled  ^  ***«  *^ 
in  Great  Wishfordj  died  in  1818,  and  in  1823  the  pauper's  mother  applied  employment. 
to  one  Samuel  West,  a  carpet-weaver  at  Kidderminster,  to  take  her  son,  the  ][j!^JS^JS  her 
pauper,  into  his  employment.     West  agreed  with  the  mother  to  take  the  to  take  him  for 
pauper  for  two  years  on  trial ;  after  which,  if  the  pauper  and  master  agreed,  Jriai^^Sr*'" 
the  pauper  was  to  be  apprenticed  to  West.     The  pauper  was  to  be  found  in  which,  if  the 
board,  in  lodging  and  washing,  by  West,  but  was  to  have  no  wages  except  mut^  agreed, 
what    West  pleased  to  give  him  as  pocket-money.    Pauper  was  to  draw,  thepauper was 
Pauper  went  to  West  as  agreed,  and  worked  for  him  for  about  a  year  and  a  ticed.    He  waa 
half,  living  in  West's  house,  in  the  borough  of  Kidderminster,  during  that  boiSSlf^Sd^ng, 
period.     Pauper  then  ran  away  from  Easter  to  wheat  harvest,  when  he  »nd  washing 
returned,  and  worked  for  West  for  a  short  time  at  weekly  wages,  when  he  y^^  wa"" Uve 
a^in  ran  away,  and  they  parted.     It  was  stated  by  a  magistrate  on  the  ^^  ^•««*i  «»- 
bench,  and  assented  to,  that  every  carpeUweaver  is  taught  the  art  of  drawing  muter  pleased 
as  a  draw-boy.     The  chairman  took  the  opinion  of  the  Court,  whether  the  togjTehimas 
service  was  an  imperfect  contract  of  apprenticeship,  or  a  hiring  and  service.  He  was  to 
and  the  Court  found  that  it  was  an  imperfect  contract  of  apprenticeship.  MlJonsf  it^was 

stated  by  a  ma^ 

F.   F.  Lee  and  M.  Turner,  in  support  of  the  order  of  Sessions — The  fliented'to, 

whole  of  the  contract  must  be  taken  together,  to  see  what  was  the  intention  thateyery  car- 

of  the  parties.     That  is  a  question  of  fact  for  the  determination  of  the  Ses-  uiuht  the  art 

sions :   and   in  the  present   case  they  have  determined  that  there  was  an  5[,^*tov^  the* 

imperfect  contract  of  apprenticeship,  and  the  Court  is  concluded  by  that  find-  chairman  left 

ing.     In  Rex  v.  Edingale  (a).  Lord  Tenterden  said,  "  We  must  form  our  ^\^  d'*he  *' 

judgment  of  the  nature  of  the  contract  from  the  substance  of  the  bargain  ^^^^  whether 

between  the  parties.^'    Applying  that  test,  in  the  present  instance,  it  appears  an  imperfect 

unquestionable,  that  the  substance  of  the  bargain  was,  that  the  boy  should  ^^n\\cn\A^ox 

learn,  and  the  master  teach  the  trade  of  a  carpet- weaver.     He  was  to  go  on  of  hiring  and 

trial ;  that  was,  to  see  if  he  was  adapted  for  the  trade.     Such  a  stipulation  TheCourt found 

would  have  been  perfectly  useless,  if  the  contract  had  been  one  of  hiring  tl»»t  >^was  an 

and  service.     He  was  to  learn  to  draw ;  that  could  only  be  under  a  reciprocal  tr^t  of  appren- 

contract  to  teach.     The  Sessions,  by  finding  that  it  was  a  defective  contract  *^*^*P  •■" 
J,  »     ^  o  Heldf  on  a  case 

of  apprenticeship,  have  negatived  the  fact  that  it  was  a  contract  of  hiring  stating  the 

ahove  facts,  that 
(o)  10  Barn,  &  Cres.  789.  the  sessions 

were  right. 
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KxHf^*  Benek.    and  Service.     On  the  whole,  there  is  suflicient  to  shew  an  intention  to  enter 
The  Kino      '^^  ^  contract  of  apprenticeship ;  and  the  Sessions  have  done  right 

Sf  Grbat"  ^^'  ^*  Alexander  and  Whitmore^  eanird. — If  the  Sessions  have  come  to  t 

WitaroiD.  manifestly  erroneous  conclusion,  even  though  on  matter  of  fact,  this  Coart 
can,  and  will  enter  into  the  question.  Rex  t.  Combe  (6),  Rejc  t.  EdMngale(e), 
and  Rex  v.  Crediton  {d\  are  the  latest  cases  on  the  subject.  Thev  tre 
all  distinguishable,  because  the  case  in  each  of  them  expressly  stated  that 
the  boy  was  to  learn  the  trade.  In  the  present  case,  it  is  only  stated  tkt 
the  master  was  to  take  the  boy  into  his  employment ;  and  there  is  nothing  to 
shew  any  intention  to  teach  and  learn.  The  contemplated  future  appren- 
ticeship is  immaterial,  because  the  contingency  on  which  it  was  to  take  plaa 
never  happened.  Rex  v.  St.  MargareCe^  King^s  Lynn  («),  shews  that  the 
Sessions  have  not,  by  the  way  in  which  they  have  found  the  case,  n^atived 
the  fact  of  a  contract  of  hiring  and  service.  All  the  facts  relate  to  such  i 
contract.  They  shew  a  hiring  for  two  years ;  and  there  is  nothing  to  shew 
any  obligation  on  the  master  to  teach. 

Patteson,  J.  (/). — In  this  case  the  Sessions  have  found  that  the  contract 
in  question  wos  an  imperfect  contract  of  apprenticeship,  and— as  I  think 
— negatively,  that  it  was  not  a  contract  of  hiring  and  service.  In  the  state- 
ment of  the  case  as  made  by  the  Chairman  of  the  Sessions,  we  6nd  hitB 
stating  that  he  took  the  opinion  of  the  Sessions  upon  these  points ;  and  as  the 
Sessions  found  one  question  in  the  affirmative,  we  must  look  upon  it  tbtt 
they  negatived  the  other.  As  the  case  is  brought  here,  it  is  now  said,  first,  that 
we  are  concluded  by  the  finding,  for  that  the  Sessions  having  found  the  fact, 
we  are  not  at  liberty  to  enter  on  the  question  at  all ;  and,  secondly,  that  if 
we  do,  we  must  find  it  to  be  a  contract  of  apprenticeship.  Asr  to  cases 
where  this  Court  will,  and  where  it  will  not  interfere  with  the  finding  of  the 
Sessions,  the  line  of  demarcation  is  broad  and  distinct ;  and  there  is  no 
instance  where  the  Court  has  reversed  the  finding  of  the  Sessions  on  a  matter 
of  fact,  unless  where  that  finding  has  been  manifestly  wrong,  or  that  the 
finding  has  been  contradictory  in  itself  I  was  pressed  much  in  the  argu- 
ment with  the  case  of  Rex  v,  Woolpit  {g\  which  was  decided  in  this  court  on 
Saturday  last.  In  that  case  my  brother  Williams  and  I  thought  that  w 
ought  to  enter  upon  the  question,  while  my  brother  Coleridge  vras  of  opinion 
that  we  were  concluded  by  the  finding  of  the  Sessions.  On  that  point  there- 
fore we  diflered.  Still  the  difference  between  us  was  not  a  matter  of  prin- 
ciple, but  on  the  particular  circumstances  of  that  case.  My  brother  Williamt 
and  I  thought  that  the  order  was  contradictory  on  the  face  of  it,  but  mr 
brother  Coleridge  thought  that  it  was  not.  He  thought  that  the  Sessions 
had  come  to  a  conclusion  one  way,  and  that  the  only  remaining  question  was, 
whether  their  decision  was  right  or  wrong,  and  into  that  question  he  thought 
he  was  not  called  upon  to  enter.  In  the  present  case  I  am  of  opinion  that 
the  Sessions  have  come  to  a  conclusion  in  which  they  are  warranted  by  the 
facts,  and  therefore  that  their  finding  must  be  confirmed.    The  contract  here, 

(6)  8  Barn.  &  Cres.  82.  (/)  Lord  Denman.  C.  J.,  was  ah^i 

(c)  10  Barn.  &  Cres.  739.  on  account  of  illness. 

{d^  8  Barn.  &  Add.  493.  (//)  Ante,  i^age  483. 
(e)  6  Barn.  &  Cres.  97. 
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it  is  contended,  is  capable  of  receiving  two  constructions,  as  a  contract  of 
hiring  and  service,  or  as  a  contract  of  apprenticeship.  Mr.  Justice  BayUy^ 
in  the  case  which  has  been  referred  to,  states  what  the  rule  is  on  the  subject.  ». 

He  says,  **  Every  case  of  this  description  must  depend  on  its  own  particular  of  Great 
circumstances.  If  from  all  that  passed  between  the  parties  at  the  time  when  WitaroRp. 
the]  contract  was  j  made,  they  appear  to  have  contemplated  the  relation  of 
master  and  apprentice,  then  the  contract  must  be  considered  to  be  one  of 
apprenticeship ;  and  if  it  be  an  imperfect  apprenticeship,  no  settlement  can 
be  gained  by  serving  under  it.  If  on  the  other  hand,  it  appear  that  the 
parties  contemphited  the  relation  of  master  and  servant,  then  it  must  be 
deemed  a  contract  of  hiring,  and  a  settlement  will  be  gained  by  serving  under 
it.^^  The  point  to  be  decided  is,  whether  the  parties  contemplated  the  relation 
of  master  and  servant,  or  that  of  master  and  apprentice.  In  Rex  v.  Crediian, 
the  Court,  on  the  ground  that  the  principal  object  between  the  parties  was 
that  the  pauper  should  learn,  and  the  master  teach  him  the  business,  held  the 
contract  to  be  one  of  defective  apprenticeship.  The  Sessions  must  in  such 
cases  look  at  the  circumstances  of  the  case,  to  determine  whether  the  contract 
is  one  of  apprenticeship,  or  of  hiring  and  service.  I  confess,  for  my  part, 
that  I  think  the  Sessions  in  this  case  came  to  a  right  conclusion  on  this 
point.  Without  going  into  all  the  circumstances  of  the  case,  it  is  enough  for 
this  purpose  to  say,  that  I  think  there  are  sufficient  grounds  for  the  con- 
clusion at  which  the  Sessions  have  arrived.  The  boy  seems  to  have  been 
in  the  employ  of  the  master  for  two  years ;  he  may  have  been  learning  the 
art  of  weaving,  or  he  may  have  done  all  kinds  of  work  that  his  master  required. 
Then  was  a  contract  of  apprenticeship  contemplated  or  not?  From  the  cir- 
cumstances which  the  Sessions  have  stated,  I  am  by  no  means  prepared  to 
say  that  the  contract  might  not  be  found  one  way  as  well  as  the  other.  It 
is  said  that  if  the  Sessions  had  not  any  doubt  upon  this  matter,  why  should 
they  have  reserved  a  case  for  the  opinion  of  the  Court.  I  do  not  feel  the  force 
of  that  objection,  for  we  all  know  that  though  the  magistrates  are  fully  agreed 
upon  the  facts,  it  is  usual  for  them,  if  they  entertain  any  doubt  upon  the 
law  as  applicable  to  those  facts,  to  send  up  a  case  for  our  decision.  I  am 
afraid  that  until  it  is  determined  not  to  send  any  more  cases  but  what  have 
been  settled  with  greater  legal  precision,  we  shall  always  have  these  diffi- 
culties. 

Williams,  J. — I  think  that  in  this  case  there  is  enough  to  shew  that  the 
Sessions  were  right ;  and  that  we  are  bound  to  confirm  the  order  of  Sessions. 
We  have  been  pressed  with  the  supposition  of  a  difference  upon  the  Bench 
in  a  preceding  case.  That  diflerence  was  not  a  difference  in  principle,  but  of 
the  view  taken  of  the  facts  calculated  to  sustain  the  finding  of  the  Sessions, 
which  was  a  conclusion  of  law  from  the  preceding  facts.  On  the  present  occa- 
sion, it  is  enough  to  say  that  sufficient  appears  here  to  warrant  the  finding 
that  the  contract  was  one  for  learning  on  the  one  hand,  and  teaching  on 
the  other:  or,  in  other  words,  was  a  contract  of  apprenticeship,  and  not  of 
firing  and  service.  Though  it  is  not  expressed  in  language  that  the  master 
s  to  teach  the  boy  the  trade,  yet  the  boy  is  to  go  upon  trial,  and  is  to  draw, 
hat  is,  in  time  to  prepare  himself  for  the  particular  business  which  the 
natter  exercised.  The  first  matter,  the  employment,  is  equivocal ;  the  next, 
he  learning  to  draw,  seems  to  look  like  teaching  the  boy  a  business;  and  the 
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iBa^^^BmA,    circumstance  relied  on — that  a  future  apprentioeship  was  intended)  shews  tliat 

The  Kino       learning  and  teachmg  were  in  the  contemplation  of  the  pMties.    The  Sessions 

ThelnlwIritaDU  ^PP^"^  ^  ^^  ^^^^'^  ^  ^^  acted  on  th&  authority  of  Reje  v.  Creditoiu     That 

of  GasAT      case  overruled  Rex  v.  Bolian  (A),  and  many  others  which  had  confinned  it; 

"  and  introduced  great  confusion  at  Sessions,  in  consequence  of  the  nicety  of  the 

matters  which  were  introduced  for  the  decision  of  the  magistrates.     The 

present  question,  however,  whether  this  contract  was-  one  of  hiriQg  and 

service,  or  of  apprenticeship,  stands  upon  a  broader  and  a  clearer  ground, 

upon  one  that  is  perfeotly  plain  and  intelligible,  and  one  on  which  I  hope  to 

see  the  Sessions  act  for  the  future,  for  they  are  in  cases  of  this  kind  the  most 

proper  judges  of  the  lact.     Unless  they  are  clearly  wrong  in  their  conclusion, 

we  ought  to  confirm  it 

CoURiDGB,  J. — ^I  should  not  have  said  any  thing  on  this  case  but  for  the 
supposed  conflict  between  the  Sessions  and  this  Court,  and  for  the  supposed 
diflerence  of  opinion  in  this  Court  itself.  There  was  no  diflerence  of  opinion 
between  my  brothers  and  myself  on  the  point  of  principle.  In  my  opinion  it 
is  the  peculiar  jurisdiction  of  the  Court  of  Quarter  Sessions  to  find  the  fact ; 
and,  as  a  genml  rule,  this  Court  will  not  interfere  with  the  finding.  Though 
even  in  matters  of  fact,  I  will  not  say  that  it  is  the  inveterate  practice,  but  it 
is  the  practice  of  this  Court  to  review  the  finding  of  the  Sessions,  where  they 
have  manifestly  come  to  a  conclusion  without  evidence^  or  where  their  finding 
is  clearly  contrary  to  evidence.  In  the  present  case  the  first  queetjon  is, 
whether  the  Sessions  have  come  to  any  conclusion  at  all ;  the  next,  whether 
this  is  a  contract  of  apprenticeship,  or  of  hiring  and  service ;  and  lastly,  is  this 
finding  without,  or  contrary  to,  evidence.  In  my  opinion  the  Sessions  have 
come  to  a  conclusion,  and  to  a  right  conclusion,  and  I  am  not  disposed  to 
disturb  their  finding.  What  is  an  imperfect  contract  of  apprenticeship  !  it 
is  a  contract  which  has  some  object  in  view,  but  in  which  that  object  has 
been  imperfectly  carried  into  effect  What  is  the  object  here  ?  It  is  that  the 
master  shall  teach,  and  that  the  boy  shall  learn.  On  looking  at  all  the  facts 
of  this  case,  it  seems  to  me  that  such  was  the  purpose  contemplated  here. 
It  was  meant  that  the  boy  should  be  a  weaver;  and  the  teaching  was  lo  be 
of  something  which  would  fit  him  for  that  employment  It  was  desired  to 
know  whether  he  would  be  fit  to  pursue  the  business  or  not ;  and  it  was 
necessary  that  he  should  be  taught,  in  order  to  decide  whether  he  was  fit  or 
not.  Without  this  object  the  parties  would  not  have  gone  to  the  expense 
which  they  did  incur.  They  determined  to  try  the  boy  for  two  years,  and  if 
at  the  end  of  that  time,  it  was  found  that  the  master  could  teach,  and  the  boy 
could  learn,  the  boy  was  to  be  bound  apprentice.  That  is  an  imperfect  con* 
tract  of  apprenticeship.  It  is  said,  that  it  is  not  a  coptract  of  that  sort 
without  the  words  ^  learn''  and  **  teach :"  I  do  not  accede  to  that  pn^positioo  at 
all.  It  is  not  absolutely  necessary  to  introduce  those  words  into  the  contract. 
It  is  sufficient  if,  from  all  the  circumstances  of  the  case,  you  can  infer  the 
intention  of  the  parties ;  the  other  would  be  a  new  proposition,  to  which  I 
think  no  lawyer  could  be  called  on  to  agree.  I  think  the  Sessions  have  come 
to  a  right  concluswn  in  this  case,  and  that  there  is  no  ground  to  interfere  with 
their  finding. 

Order  of  Sessions  confirmed. 

(A)  Cald.  867. 
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The  Kino  v.  The  Inhabitants  of  Willoughby.  ssae^MBemh. 

r|RDER  of  removal  from  Bt/ifield  to  WittougM^y.    On  appeal,  the  Sessions  Thepuiper 

confirmed  the  order,  subject  to  the  following:  case.— The  pauper  rented  a  UTAwnt  above 
house  in  the  parish  of  Willoughhy,  from  Miehaelmeu,  1832,  to  Miehadnuu,  ]?^i^^^^^ 
1833,  of  a  Mr.  Judd,  at  the  yearly  rent  of  17/.  He  occupied  the  house  under  to  mAaiAmaal 
this  hiring  for  the  whole  year,  and  in  the  month  of  July  paid  a  half  year's  J^^Jfo^^ 
rent,  8/.  10^^.     H^  continued  to  occupy  this  house  until  the  6th  of  Dee.  1833,  whole  jear ; 
without  payhig  any  more  rent.    On  that  day  he  was  removed  with  his  "balf  yS*?*'*^ 
family  from  Willoughby  to  Byfidd  by  an  order  of  removal,  he  having  become  rent.    He  con. 
chai^eable  to  the  parish  of  Wilhughby,  against  which  order  the  parish  of  J^p.  the  house 
Byfield  appealed.     The  appeal  was  tried  on  1st  January y  1884,  and  the  ?S^^^' 
order  confirmed  on  the  merits.    On  7th  December,  1838,  the  pauper's  fiimily  paying  any" 
returned  to  their  house  at  WiUottyhby,  and  on  the  next  day  the  pauper  him-  SJ5[J  dT^heww 
self  returned,  and  remained  there  in  the  same  house  until  27th  of  the  following  remoredby  an 
January.    On  1 1th  December,  1838,  the  pauper  borrowed  the  sum  of  8/.  lOt.  JhJrpl^!^On 
and  paid  his  landlord  his  second  half  yearns   rent  due  at  the  preceding  8th  Dee.  1833, 
Miehaeimae.      The  pauper,  when  he   returned  to    Willouyhby  on    8th  the  house,  and 
December,  had  no  means  of  subsistence  for  himself  or  his  family,  except  the  ""?*2?h*j*" 
residue  of  the  sum  he  had  received  by  way  of  relief  from  the  parish  of  1834.  The  order 
Wiiicmyhby  before  his  removal,  and  when  that  was  exhausted,  he  applied  to  ap'^^ja^^^^** 
the  same  parish  for  more,  which  application  however  was  refused.    He  then  against,  and 
made  a  similar  application  to  Byfield  for  relief  from  that  parish  whilst  he  was  the  isTjaik'^ 
residing  in  the  parish  of  WiUoughby.     This  was  about  the  middle  of  January,   1834.    On  lUh 
and  on  the  27th  of  that  month  he  left  WiUoughby  with  his  family,  and  went  the^pendency 
to  Byfield,  where  he  remained  until  the  17th  of  the  following  March,  when  he  [j[**»«  appeal, 
was  removed  by  an  order  of  two  magistrates  back  to  WiUoughby,  and  against  the  halfy  ear's 
that  order  the  parish  of  WiUoughby  appealed.     The  question  for  the  opinion  SSrf^.-^^" 
of  the  Court,  is  whetlier  or  not  the  pauper  gained  a  settlement  in  the  parish  HfM,  that  the 
of  WiUoughby  subsequent  to  the  order  of  removal  of  the  6th  December,  1833.   f^^ement  by 

renting  a  ten&- 

Humfrey  and  Wildman,  in  support  of  the  order  of  Sessions. — At  the  time  standing  the 
of  the  removal  of  the  pauper  on  6th  December,  1833,  he  had  not  gained  a  '^'^^  °*'  ^ 
settlement  in  WiUoughby ;  but  the  removal  did  not  put  an  end  to  the  contract, 
and  he  gained  a  settlement  by  afterwads  returning  and  paying  the  rent.  Rex 
V.  FUlongley  (a).  Under  circumstances  similar  to  these,  the  pauper  was 
held^  in  Rex  v.  Bar  ham  (b),  to  gain  a  settlement.  That  was  a  case  on  the 
59  Geo.  3,  c.  50.  The  time  of  the  payment  is  immaterial :  the  moment  the 
rent  is  paid,,  if  there  has  been  an  occupation  for  all  the  time  required,  the 
provisbns  of  the  Statute  are  complied  with.  Rex  v.  AmpthiU  (c)  has  nothing 
to  do  with  the  present  case  :  for  that  case  merely  decides  that  the  rent  not 
having  been  paid  at  the  time  of  the  removal,  no  settlement  was  at  that  time 
g^ned.  Mr.  Justice  Bayley,  in  that  case,  says,  the  pauper  had  gained  no 
set  tiement  at  the  time  of  the  order  of  removal,  for  he  had  then  "  neither  paid 
%  year's  rent,  nor  done  any  act  which,  in  point  of  law,  can  be  considered  as 
ccjxiivalent  to  payment."     Rex  v.  Kenilworth  (d),  is  clearly  distinguishable 

irw^  2  Term  Rep.  709.  (c)  2  Barn.  &  Cres.  847. 

1^>  8  Barn.  &  Cres.  99.  (rf)  2  Term  Rep.  598. 
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Ktng^iB^iuK    from  this  case ;  for  there  the  contract  was  not  one  of  renting  a  tenement,  but 

The  Kino      ^^  hiring  and  service.     There  the  service  was  not  complete  when  the  order  of 

removal  was  made :  so  here,  if  the  occupation  had  been  incomplete,  it  perb{h 

aaynwniB  ^^^^^  y^^^  y^^^  successfully  Contended  that  the  case  was  in  point    Ibh 

WxLLouoHBT.  however,  is  a  mere  question  as  to  the  time  of  the  payment  of  the  rent: 

every  other  requisite  was  complete.     Rex  v.  Orme^by  (e),  and  Rez  t.  ChiU 

Okeford  (f),  shew,  by  analogy,  that  all  the  facts  necessary  to  confer  a  r.- 

tlement  need  not  be  within  the  compass  of  a  year. 

Waddingion  and  Miller^  conird, — This  order  of  removal  was  confinDed 
upon  the  merits,  and  was  therefore  conclusive  as  against  all  the  world :  vet  it 
is  attempted  to  be  shewn  that  the  pauper  could  acquire  a  aettlemeot  tfter- 
wards,  in  consequence  of  something  which  had  previously  taken  place.  Tb 
removal  of  the  pauper,  in  Rex  v.  Barham^  was  within  the  year:  tin! 
case  turned  merely  on  the  residence,  and  does  not  apply  to  the  pre»eDt- 
[Colerifige,  J. — Suppose  that  the  pauper  hires  a  house  for  a  year  at  a  mi: 
above  10/.,  and  occupies  the  house,  but  does  not  pay  the  rent  within  tk 
365  days,  but  pays  it  the  next  morning,  would  he  gain  a  settlement!}— Be 
must  pay  it,  at  least,  before  any  order  of  removal ;  a  settlement  caiuiot  k 
gained  after  an  order  of  removal.  Rex  v.  Kenihcorth  is  a  distinct  autborin 
for  saying  that  after  an  order  made  and  unappealed  against,  or  confirrued,  trie 
party  desirous  to  get  rid  of  it  must  gain  a  new  settlement.  He  must  i\^* 
sequently  do  every  act  which  is  required  for  that  purpose;  and  those  ad* 
cannot  be  connected  with  any  thing  which  has  been  done  previously.  In  tk 
case  Mr.  Justice  BuUer  said  (y),  "  There  is  no  proposition  in  the  lav  \i 
settlements  more  clear  than  this,  that  an  order  of  removal  unappealed  agaii&i 
is  conclusive  against  all  the  world."  In  the  same  case,  Mr.  Justice  Grm 
says,  "  An  order  unappealed  against  is  decisive."  Rex  v.  FiU(mglt^(^\ 
did  not  impeach  that  principle,  for  that  case  merely  decided  that  after  ao  order 
of  removal  a  pauper  might  gain  a  new  settlement — a  proposition  which  )lr 
Justice  Butter  had  supposed  in  the  former  case. — [Paiteeon^  J. — All  that  was 
done  here  was  done  while  the  order  was  pending,  not  after  it  was  confirmed.] 
— But  in  Rex  v.  Kenilicorth  the  man  was  held  incapable  of  returning  to  tfe 
service  to  complete  his  contract  during  the  pendency  of  the  order.  ^VTfelt 
the  69  Geo.  3  was  in  operation,  one  or  two  decisions  occurred,  which  alIo»c<i 
of  the  coupling  of  different  periods  of  time  to  make  up  the  time  necessan  fcr 
gaining  a  settlement.  That  is  not  so  now.  The  tenancy  here  expired  »i 
Michaelmas^  the  payment  afterwards  cannot  be  coupled  with  the  resideoof 
under  that  tenancy  to  gain  a  settlement.  Rex  v.  AmpthiU  shews  that  the 
rent  must  be  paid  at  the  end  of  the  year. 

Pattesox,  J.  (Lord  Denman,  C.  J.,  was  absent.) — This  case  depends  on  t.v 
construction  to  l)e  put  upon  the  Statute  requiring  that  the  rent  should  bepaw 
for  the  whole  year.  There  is  no  case  deciding  that  the  rent  must  be  p«"^ 
the  course  of  the  year,  or  within  any  limited  time  after  the  expiration  of  t* 
year ;  but  it  is  true  that  the  Statute  says  that  there  shall  not  be  a  xit\em^^ 
unless  the  party  has  occupied  and  paid  the  rent.  In  this  particular  case  i» 
rent  was  not  paid  at  tlie  expiration  of  the  year,  and  the  question  h^  vi)^^^'^ 

{e)  A  Bam.  &  Adol.  214.  {g^  2  Term  Rep.  599. 

i  /)  8  Baro.  &  AdoL  809.  {h)  2  Term  Ke(>.  709. 
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tnere  was  a  settlement  gained.      The  question  after  all  is,   at  what  time     Kinffi  BenA, 
are  we  to  say  the  settlement  was  perfected  ?     Here  there  was  a  residence       ,^^  ^^^^ 
during  the  whole  year,  and  a  payment  of  half  a  year's  rent ;  and  under  these  «.  . 

circumstances  it  was  that  the  order  of  removal  was  made.     That  order  was  of 

appealed  against,  and  pending  the  appeal,  and  before  it  could  come  on  for  Willouohbt. 
hearing,  the  party  who  had  been  removed,  got  a  sum  of  money — no  matter 
where — ^and  paid  the  half  year's  rent  then  due.  It  seems  to  me  that  this  pay- 
ment having  been  made  so  as  to  fill  up  the  only  condition  not  complied  with, 
made  his  claim  to  a  settlement  complete,  unless  the  order  of  removal  itself 
can  be  considered  to  have  put  an  end  altogether  to  his  right  to  acquire  a 
settlement  at  that  time.  I  do  not  find  any  case  which  goes  that  length  :  it  is 
said  that  Rex  v.  Kenilworth  does.  It  seems  to  me  that  it  does  not ;  for  I  find 
Mr.  Justice  BuUer  there  acting  on  the  rule,  that  every  case  of  this  kind  must 
be  decided  secundum  subjectam  materiam.  Going  upon  the  particular 
facts  of  that  case,  Mr.  Justice  BuUer  put  the  case  upon  a  ground  which  I 
will  not  say  to  be  tenable :  he  said,  "  What  I  rely  on  is  this,  that  after 
the  order  of  removal  unappealed  from,  the  pauper  could  not  legally  return  to 
the  parish  whence  he  had  been  removed  ;  it  would  have  been  a  crime  in  him 
to  do  so :"  from  which  it  follows,  that  if  the  order  had  been  appealed  against, 
he  could  have  returned.  He  goes  on,  ''  if  he  had  been  indicted  for  such  a  dis- 
obedience of  the  order,  it  would  have  been  no  defence  for  him  to  have  urged 
that  he  returned  for  the  purpose  of  completing  his  contract — the  order  of  re- 
moval put  an  end  to  the  service."  He  put  the  case  on  that  ground,  whether 
he  was  right  or  wrong  it  is  not  necessary  to  decide  now.  He  proceeds,  "  and 
if  he  could  not  return  without  committing  a  crime,  he  could  not  be  liable  to 
an  action  by  the  master  for  not  completing  the  contract.  The  law  put  an  end 
to  that  contract."  Then  come  the  words  relied  on,  "  In  this  case  the  pauper  re- 
turned, after  the  order  of  removal,  to  the  parish  o^  Birmingham^  where  he  served 
a  month,  but  that  could  not  gain  him  a  settlement  there ;  for  the  act  subse- 
quent to  the  order  of  removal,  by  which  he  was  to  gain  a  settlement,  should 
be  complete  in  itself."  We  are  asked  to  take  these  words  by  themselves, 
without  reference  to  the  subject  matter,  and  to  say  that  the  gaining  of  the 
settlement  must  all  begin  over  again  afresh.  This  argument  would  not  have 
been  urged  if  the  appeal  against  the  order  had  been  successful ;  but  it  is 
urged  because  that  order  was  confirmed.  Now  I  think  that  that  is  a  decision 
which  seems  to  rest  upon  no  tenable  grounds,  independent  of  the  circum- 
stances of  the  case  itself;  for  it  is  impossible  to  say  if  a  man  rents  a  tenement, 
and  the  parish  chooses  to  remove  him,  that  the  contract  with  his  landlord  is 
thereby  put  an  end  to.  It  is  true  that  the  order  of  Sessions  is  conclusive  to 
shew,  that  at  the  time  of  that  order  no  settlement  was  gained ;  but  the  ques- 
tion comes  to  this  simple  point — when  a  man  has  complied  with  all  but  one 
requisite  under  the  Statute,  is  the  date  of  his  settlement  to  be  computed 
from  that  time  :  or  when  he  has  complied  with  that  one  requisite,  is  it  to  have 
relation  back?  Rex  v.  Ampthill  has  been  relied  on.  On  the  authority 
of  that  case  it  has  been  said,  that  no  settlement  can  be  gained  unless  the  rent 
is  paid  at  the  end  of  the  year.  I  think,  however,  that  the  settlement  here 
must  be  taken  to  be  gained  when  the  last  rent  was  paid,  that  is,  afler  the 
order  of  removal  was  made,  and  while  the  appeal  against  it  was  pending:  and 
being  so  gained,  that  the  pauper  must  be  considered  to  be  settled  in  the 
parish  of  WiUoughby, 
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XSwVBMdk.        Williams,  J. — It  seems  to  me,  that  the  effect  of  the  order  of  remoyal  here,  is 

Thft  Kiiro      th^ftAme  in  law  a&  io  common  sense.  The  question  is,  whether  the  pauper  com- 

«•  plied  with  the  requisites  of  the  Statute.    I  have  listened  in  yain  to  find  any 

"of  '         authority  which  says  that  all  the  requisites  of  the  Statute  must  be  perlbnned 

WiLLovoHBT.  within  the  year,  so  that  there  must  be  payment  of  the  rent  within  the  yery 
year,  during  which  the  man  must  occupy  for  the  purpose  of  gaining  a  settle- 
ment There  is  no  such  authority.  The  order  of  removal,  and  the  language  of 
Mr.  Justice  BulUr^  as  to  its  eflfect,  are  r^ied  on  to  supply  that  authority.  The 
order  of  removal  does  not  extii^^ish  the  effect  of  the  payment  I  am  aware  of 
nothing  in  the  order  of  removal  which  has  a  tendency  to  make  that  payment^ 
after  the  order  of  removal,  different  from  what  it  would  have  been  if  no  order 
had  been  made.  In  Rex  v.  BurUMupan  Irw€ll(j)  it  was  decided,  that  imprison- 
ment for  misbehaviour  to  a  master  did  not  operate  as  a  dissolution  of  the 
contract :  though  there,  as  in  Rex  v.  Kenilworthy  the  party  could  not  return 
into  the  service,  during  the  time  of  the  imprisonment,  without  committing  a 
crime.  The  order  of  removal  is  conclusive  only  during  the  period  in  which 
it  is  legally  in  force.  On  the  6th  of  December  the  money  was  not  paid.  One 
of  the  requisites  of  the  Statute  was  therefore  not  complied  with.'  But  we 
have  not  any  authority  for  saying,  that  a^  order  of  removal  will  preventa  man 
from  paying  rent,  or  will  prevent  any  of  the  legal  consequences  of  that  pay- 
ment. The  payment  is  unconnected  with  the  order  of  removal  and  unafleeted 
by  it. 

CoLERiDGB,  J.<— It  is  conceded  that  all  the  facts  of  this  case  might  exi^t 
without  the  order  of  removal ;  and  Uiat  a  settlement  would  then  have  been 
gained.  The  question  then  is  upon  the  eflect  of  the  order  of  removal.  One 
side  relies  upon  Rex  v.  Kenilwarth,  to  shew  that  all  must  have  been  complete 
before  the  order  of  removal.  The  circumstances  of  that  case  make  all  the 
difierence;  and  after  the  case  of  Rex  v.  FilUmgletf,  cannot  be  allowed  to 
a£bct  the  case  here.  Then  are  we  to  be  drawn  to  an  opposite  conclusion  by 
the  mere  dictum  in  the  former  of  these  cases  ?  I  think  that  dictum  must  be 
construed  with  respect  to  the  particular  facts  of  the  case  in  which  it  was 
uttered.  What  is  the  eflect  then  of  the  order  of  removal  ?  It  merely  deter- 
mines what  should  be  the  conclusion  drawn  from  the  then  existing  state  of 
fiicts.  If  ten  requisites  are  required,  and  but  nine  have  been  complied  with, 
the  eS&ci  will  not  be  produced;  but  we  are  not  therefore  to  say  that  it 
will  still  be  so  when  the  tenth  is  added.  Unless  there  is  an  authority  to  say 
that  tthe  tenth  must  be  performed  at  the  same  time  with  the  other  nine,  I  do 
not  think  that  we  ought  to  yield  to  the  argument  now  pressed  upon  us. 
There  is  no  such  authority.  There  is  nothing  in  the  order  of  removal  which 
interferes  with  the  rights  of  the  parties  in  this  case. 

Order  of  Sessions  confirmed. 

ij)  2  Manle  &  Selw.  SS9. 
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The  King  v.  The  Justices  of  Cumberland.  Ku^iBeneh. 

'T^HIS  was  a  rule  to  ^ew  cause  why  an  order  of  justices  made  at  a  Petty  The  13  Geo.  3, 

Sessions  should  not  be  quashed.    The  order  which  had  been  brought  up  ^i^ch'rM^'ires 

by  eertiorari,  was  for  the  allowance  of  the  accounts  of  overseers  of  ways  in  the  *^  Accounts  of 

township  of  Haughlan,  in  the  county  of  Cumberland.    It  had  been  resolved  of  J^hmTto 

at  a  vestry  meeting  to  lay  the  accounts  before  the  justices  in  Special  Sessions  ^  ^^}^  ^"*'® 

at  once ;  and  the  overseer  was  directed  to  do  so.   The  rule  had  been  obtained  and,  on  hii  re- 

on  the  ground  that  the  justices  at  Petty  Sessions  had  only  an  appellate  juris-  ^^  *befo^ 

diction,  the  only  original  jurisdiction  being  given  by  the  Statute  13  Geo.  3|  the  justices  at 

c.  78,  8.  48,  to  a  single  justice;  and  Rex  v.  Jiuiiees  of  Sameneiskire  (a)  ^^^^u** 

was  relied  on.  ^nal  jurisdic- 

tion over  the 
accounts  to  the 

Sir  R  PMoek  shewed  cause. — Rex  v.  Juelieee  ef  Somereetehire  is  dis-  4?VJ*^?  **• 

.,,,-,  ,  T  1  .         .  F^iy  Sessions, 

tinguishable.    In  that  case  the  surveyor  was  directed  to  lay  the  «ccounts  erenifbyoon- 

before  a  particular  individual  magistrate  ;  and  instead  of  doing  so,  he  chose  tfM^they  be^' 

to  lay  them  before  the  justices  at  Petty  Sessions.    Here,  on  the  contrary,  the  laid  before 
overseer  of  the  ways  was  expressly  directed  by  the  resolution  of  the  vestry     *™' 
to  lay  the  accounts  at  once  before  the  Sessions.     There  was  therefore  a  direct 
consent  given  to  their  exercise  of  the  jurisdiction. 

Creewell,  catUrdy  was  stopped. 

Lord  Dbnm AN,  C.  J. — The  Act  of  Parliament  gives  no  original  jurisdiction 
whatever  to  the  justices  at  Petty  Sessions.  How  can  we  decide  that  mere 
consent  of  parties  shall  give  a  jurisdiction  which  is  withheld  by  act  of 
Parliament  t  The  safe  course  will  certainly  be  to  hold  that  consent  cannot 
have  any  such  effisct.     We  must  therefore  quash  the  order. 

Pattbson,  J.,  WiLUAMs,  J.,  and  Ck>LBRii>OB,  J.  concurred. 

Rule  absolute, 
(a)  5  Bam.  &  Cies.  816. 

Smith  v.  Edwards  and  Creek.  ^«i^'- 

^RESPASS  for  breaking  and  entering  the  plaintiff's  close,  and  for  seizing,  i.  in  trespass 

taking,  and  carrying  away  certain  goods.     The  declaration  contained  SKS^i^**"* 

one  count,  and  the  defendants  pleaded,  1st,  Not  guilty  to  the  whole  declara-  seizing  soods, 

tion;  2dly,  As  to  the  goods,  that  they  were  not  the  property  of  the  plaintiff.  def^dSt**** 

At  the  trial  before  Lord  Abinger,  at  the  last  Lent  Assizes  for  the  county  of  pleaded  not 

Cambridge^  the  only  question  to  try  was,  as  to  the  right  of  the  plaintiff  to  ^  mds  were 

take  possession  of  the  goods,  which  were  the  property  of  a  club,  of  which  he  °°*  f}h''"iP'I 

was  a  member.     A  verdict  was  found  for  the  plaintiff  with  five  shillings  tiff;  the  jury 

damages  on  the  first  issue,  and  for  the  defendant  on  the  last  issue.    Lord  d^encU^t  on 

Abinger  gave  a  certificate  under  the  Stat.  43  Elie,  c.  6,  that  the  damages  the  last  issue, 

recovered  by  the  plaintiff  were  Gye  shillings  and  no  more,  in  order  to  deprive  plaintiff  on  the 

first,  with  5ff. 
damages,  and  the  judge  certified  under  the  Stat.  43  Elii.  c.  6:— fleU,  that  since  the  rule  of  H. 
T.  4  W.  4,  V.  2,  the  case  was  not  within  the  exception  of  the  43  Eliz.  c.  6,  nor  without  the 
operation  of  22  &  23  Car.  2,  c.  9,  and  that  therefore  the  plsintiff  was  entitled  to  no  more  costs 
than  damaffes. 
2.  If  a  plaintiff  recovers  on  any  part  of  the  record,  he  is  entitled  to  the  pof^ra. 
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Baa  Court,  the  plaintiff  of  his  costs.  The  postea  was  given  bj  the  associate  to  the 
defendants'  attorney.  A  rule  was  afterwards  .  obtained,  ca&ing  on  the 
defendants  to  shew  cause  why  the  Master  should  not  be  directed. ta  tax  the 
plaintiff  his  costs  in  the  cause,  or  otherwise  as  the  Court  should  think., fit,  and 
why  the  postea  should  not  be  delivered  to  (he  plaintiff  or  his  attornej. 
Against  this  rule  in  Trinity  Term  last, 

B.  Andrews,  and  S:  B.  Harrieon,  shewed  cause, — The  defendants  are 
unquestionably  entitled  to  their  costs  on  the  second  issue  found  for  them,  aod 
the  only  question  is,  as  to  the  costs  of  the  first.  .  The  defenda,nts»  con- 
tend that  they  are  entitled  to  costs  on  part  of  the.  first  issue,  as  it  is 
divisible,  the  verdict  on  the  second  being  a  finding  for  them  as  to  part  of  the 
trespasses  mentioned  in  the  declaration.  They  also  contend  that  the  pbintifT 
is  not  entitled  to  more  costs  than  the  damages  he  has  recovered,  oaroely)  five 
shillings.  This  depends  on 'the  Statutes  43  Eliz,  c.  6,  and  22  &  23  Car.  % 
c.  9,  s.  136.  It  will  be  contended  on  the  other  side  that  this  is  poiacase 
within  the  former  of  those  Statutes,  as  it  was  an  action  of  trespc^Si  qwnt 
clau9um  f regit,  and  therefore  concerning  the  title  or  inheritance  of  lands,  aod 
consequently  that  it  was  not  a  case  wherein  the  judge  could  giveaceiptificate. 
The  defendants,  however,  were  here  precluded  by  the  rule  of  court  of  H.  T. 
4  Wm.  4,  V.  s.  2  (a),  from  giving  any  evidence  under  these  pleas  oonceining 
the  title  or  inheritance  in  the  land,  and  the  case  is  therefore  within  the  Statute 
of  Elizabeth,  If,  however,  the  Court  should  be  of  opinion  it  is  not,  then  it 
will  clearly  be  within  the  Statute  of  Charles  2,  and  the  judge  not  having 
certified  under  that  Statute  that  the  freehold  or  title  of  the  land  mentioned  in 
the  plaintiff's  declaration  was  chiefly  in  question,  the  plaintiff  is  not  entitled 
to  more  costs  than  damages.  It  cannot  be  contended  by  the  plaintiff  that 
because  this  is  an  action  for  seizing  goods,  as  well  as  for  breaking  a  close, 
that  therefore  it  is  out  of  the  Statute.  The  defendants  also  contend  that 
under  the  rule  \  H,  T  2  Wm.  4,  s.  74  (b),  they  are  entitled  to  the  whole  of 
their  costs,  though  they  exceed  the  costs  payable  to  the  plaintiff.  The  case 
of  Milner  v.  Graham  (c),  shews  that  the  word  "  deduct"  in  the  rule  is  to  be 
construed  in  that  way.  In  this  case,  therefore,  where  the  costs  recoverable 
by  the  defendants  so  far  exceed  what  the  plaintiff  is  entitled  to>,  it  is  they 
who  have  a  right  to  the  postea. 

Kelly  and  Gunning,  conird. — The  plaintiff  does  not  dispute  the  decision  in 
the  case  of  Milner  v.  Graham,  but  contends  that  a  verdict  with  five  shilliDgs 
damages  having  been  found  for  him  on  part  of  the  declaration,  he  is  entitled  to 
the  postea,  BXid  thdt  he  is  so  entitled  whether  or  not  he  is  deprived  by  the  cer- 
tificate from  recovering  his  costs  against  the  defendants.  The  rules  of  court, 
H.  T.  A  Wm.  4,  V.  8.  2,  3,  are  express  that  in  actions  of  trespass  the  plea  of 
not  guilty  shall  not  operate  as  a  denial  of  the  plaintiff's  right  of  possession 
of  land  or  of  his  property  in  goods:  the  plaintiff  therefore  is  entitled  to 
a  verdict  on  the  whole  of  the  issue  on  the  plea  of  not  guilty,  and  consequently 
to  the  general  costs.  It  is  unnecessary  now  to  consider  the  Statute  22  &  23 
Car.  2,  c.  9,  s.  136,  as  the  plea  of  not  guilty  under  the  new  rules  is  in  effect 
a  special  plea.     Formerly  under  this  plea  the  freehold  or  title  might  have 

(a)  2  Dowl.  P.  C,  S27.  *  (c)  2  Dowl.  P.  C.  422. 

(6)  I  Dowl.  P.  C.  198. 
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tome  ID  question,  and  then  it  might  have  been  contended  that  the  plaintiff  in     Jgg^6wi^ 

this  case  was  not  entitled  to  recover  more  costs  than  damages,  the  judge  not 

having  certified.     Now  it  is  different,  as  the  plea  of  not  guilty  is  in  etfect  a 

special  plea,  and  the  case  of  Wright  v.  Piggin  {d)  is  an  authority  to  shew 

that  where  there  is  a  special  plea  the  plaintiff  is  entitled  to  full  costs,  and  that 

his  right  will  not  be  aflected  by  the  nature  or  facts  of  the  special  plea.    The 

case  of  Wrigki  v.  Piggin  is  also  an  express  authority  to  shew  that  the  Statute 

43  Eliz,c.  6,  does  not  apply  to  this  case.   There,  as  in  this  case,  the  declare^ 

tim  was  for  breaking,  and  entering,  and  carrying  away  goods,  and  the  defendant 

pleaded  Uie  g«:ieral  issue  and  a  special  plea  of  accord  and  satisfaction.    The 

Court  held  that  as  the  freehold  might  have  come  in  question  under  the  first 

count,  and  as  there  was  a  special  plea  to  that  count  on  which  the  plaintiff 

had  obtained  s^  verdict,  the  certificate  under  the  Statute  of  EUMobelh  was 

inapplicable,  and  therefore  inoperative.    The  judgment  of  HuUock,  B.,  in 

that  case,  is  very  clearly  in  favour  of  this  rule. 

GoLKRiDOB,  J.^With  respect  to  the  poiiea  I  have  no  difficulty.  The 
plaintiff  having  a  verdict  on  part  of  the  declaration,  he  is  entitled  to  the 
poiiea.  It  is  immaterial  as  to  that  point  whether  he  has  a  right  to  a  verdict 
on  the  whole  of  the  first  issue  or  whether  the  certificate  takes  away  his  right 
(o  more  costs  than  damages.  With  regard  to  the  other  point,  I  must  take 
time  to  consider. 

i  Cur.  adv,  vuli. 

CoLBjtn>68,  J.,  this  term  {November  5th)  gave  judgment— This  was  a 
rule  calling  on  the  defendant  to  shew  cause  why  the  poeiea  should  not  be 
delivered  to  the  plaintifl^  and  why  the  Master  should  not  tax  his  costs.    It 
was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  close,  and 
carrying  away  his  goods.    The  pleas  were  1st,  Not  guilty;  2d,  As  to  the 
asportation,  that  the  goods  were  not  the  property  of  the  plaintiff.    The  verdict 
passed  in  this  form ;  for  the  plaintiff  as  to  the  breaking  the  close,  with  Ave 
shillings  damages,  and  for  the  defendant  as  to  the  goods.    The  judge  certified 
the  amount  of  damages  as  under  the  43  Eliz.  c.  6,  s.  2.     The  first  issue  in 
this  case  was  clearly  a  divisible  one,  and  upon  this  finding  it  must  be  taken  that 
the  jury  have  found  for  the  defendant  so  much  of  it  as  relates  to  the  asportation. 
It  will«tand  therefore  simply  as  an  action  of  trespass,  quare  clauium /regit, 
inrith  a  plea  admitting  the  plaintiff's  possession,  and  right  of  possession,  and 
denying  only  the  commission  of  the  trespass  alleged  in  the  place  named  (e). 
On  this  state  of  things,  it  was  contended  for  the  plaintiff  that  the  action  was 
'within  the  exemption  from  the  Statute  of  £/f>.,  which  made  the  judge's  cer- 
tificate inoperative,  and  that  no  certificate  was  necessary  under  22  &  23  C.  2, 
o.  9,  s.  136,  to  give  costs,  because  it  was  an  established  rule  that  wherever  a 
defendant  to  a  declaration  in  trespass  quare  claueum  /regit,  pleaded  any 
special  pka  of  whatever  nature,  or  disclosing  whatever  facts,  the  issue  upon 
w^hich  was  found  against  him,  the  plaintiff  was  entitled  to  full  costs,  although 
the  damages  were  under  4%.,  upon  the  principle  that  it  there  appeared  that 
the  judge  ctmld  not  in  any  view  of  the  case  grant  the  certificate,  or  that  a 
certiGctite  would  be  superfluous,  and  therefore  the  case  was  without  the 

Crf>  »  Yo«Bg ft  J«rv.  544.  ((?)/See  Rule  H.  T.  4  W.  4.  V.  s.  2. 

/oi«.  i.  2  m 
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ggCflgft  operaiioii  of  the  Statute :  for  this  latter  pobt  was  cited  the  case  of  Wrigk 
▼•  Piggif^  which,  with  inaoy  other  decisions,  fdllj  bears  oat  the  position. 
Thee  it  was  said  that  by  the  operation  of  the  new  rule  of  pleading,  the  plea 
of  not  guilty  was  become  a  special  plea,  the  effect  of  which  was  to  put  all 
question  upon  the  title  to  the  land  out  of  the  cause,  and  therefore  to  put 
the  case  out  of  the  Statute  within  the  principle  above  laid  down.  I  was  and 
am  unable  to  discover  any  distinction  in  principle,  aa  regards  tlie  Statute  of 
Charles,  between  the  modem  plea  of  not  guilty  and  any  other  special  pka; 
but  the  consequence  of  admitting  the  argument  for  the  plaintiff  to  be  correct 
in  its  entirety,  would  be  to  make  a  dead  letter  of  both  Statutes  in  regard  to 
every  action  of  trespass  quare  eiaunm  fregii.  This  appeared  to  me  so 
important,  and,  as  I  apprehended,  so  unforeseen  a  result  from  the  new  role 
of  pleading,  that  I  suspended  my  decision  until  I  should  hare  an  opportunity 
of  consulting  with  the  other  judges  of  the  court.  It  is  to  be  observed  that 
the  argument  for  the  plaintiff  proceeds  diflerently  with  respect  to  the  two 
Statutes.  In  order  to  bring  the  case  within  the  exemption  from  the  former, 
the  declaration  alone  is  looked  to,  and  although  upon  the  wkoie  retard  it 
appears  that  the  action  did  not  ooncem  ^  any  title  ov  interest  of  lands,  nor 
the  freehold  or  inheritance  of  any  lands,"  yet  as  it  ia  in  Ibm  an  actkn 
of  trespass  quare  dausum  fttgU^  and  upon  the  face  of  the  decUuatiott  it 
might  have  done  so,  it  is  contended  that  it  falls  within  the  exeniption.  But 
in  order  to  take  the  case  out  of  the  operation  of  the  latter  Statute,  the  pka 
is  prayed  in  aid ;  and  although  upon  the  face  of  the  declaratitm  ^'  the  freehold 
or  title  of  the  land  might  have  been  chiefly  in  question,  yet  as  upon  the  whole 
record  it  appears  that  it  was  not,  so  that  the  judge  could  not  have  certiBed 
that  it  was,  the  case  was  said  to  be  without  the  Statute.  It  is  thereferefitting 
to  iaquire  whether  upon  the  words  of  the  Statuttss  or  the  oonstruction  pat 
upon  them  by  the  Courts,  this  diflerence  cim  be  properly  made.  The  words 
of  the  Statutes  of  CharUs  are,  *<  in  all  actions  of  trespass,  assault,  and 
battery,  and  other  personal  actions  wheram  the  judge  at  the  trial  of  the  cause 
shall  not  find  and  certify  under  his  hand  upon  the  bade  of  the  record  that  an 
assault  and  battery  was  suflkiently  proved  by  the  plaintiff  against  the 
defendant,  or  that  the  freehold  or  title  of  the  land  mentioned  in  the  frfaintiff's 
declaration  was  chiefly  in  questbn,"  te.  The<  certificate  therefore  is  direeted, 
not  so  much  to  what  the  action  may  have  been  brought  for  in  the  original 
view  of  the  party,  as  to  what  takes  place  on  the  trial,  which  must  depend  on 
the  issues  on  the  record ;  and  the  policy  of  the  Statute  was  tocdlect  the 
object  of  the  action  from  the  questions  raised  on  the  record  aod  oontroverted 
at  the  trial.  Accordingly  the  numerous  cases  upon  the  application  of  this 
Statute  have  been  decided  upon  a  view  of  the  whole  record.  The  platntifT^ 
however,  has  to  take  the  case  also  out  of  the  operation  of  the  Statute  d^EUza- 
beik.  The  words  of  that  Statute  are  these :  '*  if  upon  any  action  personal  to 
be  brought  in  any.  of  her  Majesty's  courts  at  Westmtngter,  not  being  fw  any 
title  or  interest  of  lands,  nor  concerning  the  freehold  or  inheritance  of  any 
lands,  nor  for  any  battery,  it  shall  appear  to  the  judges  of  the  same  court, 
and  so  signified  or  set  down  by  the  justices  before  whom  the  same  shall  be 
tried,  that  the  debt  or  damages  to  be  recovered  therein  in  the  same  court 
shall  not  amount  to  40«.,  or  above,  that  in  every  such  case  the  judges  and 
justices  before  whom  any  such  action  shall  be  pursued  shall  not  award  for 
costs  to  the  party  plaintiff  any  greater  or  more  costs  than  the  sum  of  the 
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debt  or  damages  bo  r^eovered  sM\  amount  to,  ^uiiess  ai  ikeir  ditereiiaik.^^  W     Baa  Qmn. 
is  argued  that  whether  the  actkni  is  '*/0r  nay  interest  in  land/'  ought  to  be        sji^ 
determined  (as  in  one  sense  of  the  words  it  undoubtedly  may),  by  looking  v. 

at  the  declaration  on\y ;  and  that  where  a  trespass  has  been  committed  on      ^^^*<»* 
lands,  of  little  actual  injury,  but  which  if  passed  over  might  be  used  to  the 
prejudice  of  the  title,  there  is  a  hardship  in  ntakm^  the  plaintiffs  lepai  rigki 
to  costs  dependant  on  the  trespasser's  plea,  or  the  case  either  of  mere  denial  or 
adverse  title,  which  he  might  set  up  at  the  trial.    In  estimating  the  amount 
of  this  inconvenience,  however,  it  must  be  remembered  that  the  certificate 
of  the  judge  is  also  necessary  to  deprive  the  plaintiff  of  his  costs,  the  granting 
or  refusing  of  which  has  never  been  considered  merely  a  ministerial  act ;  and 
which,  theieibre^  in  the  exercise  of  ordinary  discretion,  it  can  scarcely  be  sup- 
posed would  ever  be  granted  in  acase  where  it  had  appeared  on  the  trial  that 
the  action  had  been  brought  on  the  bandjtde  assertion  of  a  right    It  must 
be  observed,  too,  that  the  opposite  rule,  if  adopted/ must  make  the  dechira* 
lion  a  tm^itmve  test,  ousting  the  judge  and  the  court  of  M  discretion,  and 
enabling  a  plaintiff,  on  whose  land  the  slightest  proveable  trespass  has  been 
committed,  to  recover  his  full  costs  even  in  the  roost  vexatious  action.    I  am 
of  opinion,  however,  that  we  do  no  violence  to  the  words  of  the  Statute,  and 
best  eflect  its  object  if  we  determine  that  the  judge  and  court  must  ascertain 
what  the  action  is  ''/ar,^^  and  what  it  "  concerns!^  not  merely  by  the  form  of 
the  declaration,  but  by  the  issues  found  for  the  plaintiff  on  the  whole  record. 
The  Statute  does  not  in  terms  except  this  or  that  form  of  action;  any  per* 
sonal  action  being  for  any  interest  in  land  would  be  within  the  language  of 
the  exception.    This  might  be  founded  on  good  reason,  for  questions  con- 
cerning the  ''title  or  interest  of  lands''  might  then,  as  now,  be  raised  in 
replevin,  or  in  actions  on  the  case,  as  well  as  in  trespass  quare  elausum 
/reffit,  and,  when  so  raised,  would  have  been  equally  within  the  reason  of  the 
exception.    Yet  in  replevin  the  declaration  would  not,  and  in  case  even  the 
whole  record  might  not  disclose  that  it  was  the  object  of  the  action  to  try 
any  matter  of  title  or  interest  in  Und.     Now  it  is  a  strong  objection  to  the 
adoption  of  any  test,  that  it  is  not  applicable  to  all  the  cases  within  the  same 
principle,  which  it  may  be  necessary  to  bring  under  examination.    A  general 
rule,  too^  must  be  framed  to  meet  the  ordinary  run  of  cases,  and  not  par- 
ticular instances  of  fraud  or  evasion ;  and  in  this  point  of  view  the  safest  mode 
of  ascertaining  the  object  of  an  action  is  to  see  what  the  parties  come  to  issue 
upon.    Further,  it  is  material  to  advert  to  the  concluding  words  of  the 
section,  which  authorize  the  Court,  at  its  discretion,  to  award  even  less  costs 
than  the  sum  of  the  debt  or  damages  found,  and  I  do  not  see  how  that  dis- 
cretion can  be  exercised  upon  a  view  of  the  declaration  only,  or  a  considera- 
tion  of  any  thing  less  than  the  whole  record,  and  the  report  of  the  judge.    It 
is  lastly  very  desirable  to  adopt  the  same  rule  with  respect  to  two  Statutes 
relating  so  entirely  to  the  same  subject-matter.     Upon  reference  to   the 
authorities,  it  will  be  found  that  they  bear  out  this  view  of  the  case.    It  is 
5vell  known  that  the  clatise  in  question  was  not  acted  upon  for  a  very  long 
time.     So  late  as  the  case  of  Reeves  v.  Butler  (/),  it  appears  that  no  certi- 
llcate  had  ever  been  granted,  and  it  is  probable,  eee  Walker  v.  Robinson  (/), 
that  the  first  was  granted  by  Lord  Ch.  J.  Willee  in  1744,  nearly  a  century 

1/)  Baaboiy,  SOT.  (g)  1  WUsod,  94;  S.  C.  8  Strange,  1888. 
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BaOComri,  and  a  half  alter  the  passing  of  the  Statute.  This  will  account,  in  some 
measure,  for  the  small  number  of  reported  cases  on  the  subject.  They  are 
collected  in  B.  Huliock^t  treatise  on  costs ;  for  the  greater  part  they  are 
eases  not  of  trespass  quare  elausum  /regit,  but  the  same  point  is  necessarily 
involved,  and  it  will  be  found  in  all  of  them,  that  the  courts  have  taken  into 
consideration  the  whole  record,  and  the  matter  contested  at  the  trial,  in  order 
to  see  whether  the  case  was  or  not  within  the  operation  of  the  Statute.  The 
remark  applies  to  Wrtghi  v.  Pigging  before  mentioned.  I  am  of  opinion, 
therefore,  that  the  same  plea  which  is  properly  relied  on  as  taking  this  case 
out  of  the  operation  of  the  Statute  of  Charles^  brings  it  within  that  of  the 
Statute  of  £/t2a6«rA,  and  consequently  that  the  judge's  certificate  is  operati?e. 
There  was  a  second  part  of  this  rule  as  to  the  pasiea^  on  which  it  appears  to 
me  the  plaintiff  is  entitled  to  what  he  prays  for.  As  he  has  succeeded  and 
recovered  damages  on  part  of  his  cause  of  action,  he  is  entitled  to  have  his 
pattea  delivered  to  him.  The  rule  will  therefore  be  discharged  in  part,  and 
made  absolute  in  part,  and  without  costs. 

Rule  accordingly,   j 

B^CMKrt.  Doe  d.  Errington  v.  Errington. 

In  ejectment,  "C^JECTMENT  by  an  heir  at  law  against  a  devisee,  to  try  the  validity  of  a 

buTone'couni**  ^''^-     There  were  three  different  sorts  of  land  claimed ;  part  was  copy- 

•nd  the  lessor  hold,  to  which  the  devisee  had  not  been  admitted;  part  was  freehold,  of 

recovered  judg-  which  the  testator  had  died  seised ;  and  the  remainder  was  also  freehold, 

"*T*  ^th^*'*  *^®  agreement  for  the  purchase  of  which  had  been  concluded  by  the  testator, 

lands  claimed,  but  the  conveyances  of  which  had  not  been  made.   The  declaration  contained 

m^^IS^m;  ^^'  ^"®  count,  and  one  demise.     At  the  trial  before  Parke,  B.,  the  only 

to  the  chief  point  contested  was,  as  to  the  validity  of  the  will.    The  will  was  proved  (o 

puS  :*— HeW,**"  ^^^  satisfaction  of  the  jury,  but  as  the  devisee  had  not  been  admitted  to  the 

that  the  defends  copyhold,  Parke,  B.  directed  the  verdict  should  be  found  for  the  lessor  of  the 

tied  to  have  his  plaintiff  as  to  that  part,  the  heir  at  law,  until  admittance,  being  considered 

panfound for  ^D^*^'®^-     He  also  suggested  that  a  mandamus  should  be  applied  for,  to 

him  set  off  admit  the  defendant,  but  he  had  since  been  admitted  without  a  mandamus. 

costoVf\he  A  ^^  ^^  ^^^^  obtained  to  show  cause  why  the  Master  should  not  tax 

lessor  of  the  the  defendant  her  costs,  and  why  the  costs  so  taxed  should  not  be  set  off 

thVrule'H  T.     against  the  costs  of  the  lessor  of  the  plaintiflT. 
2  W.  4, 1.  74. 

Creewell  BXii  C,  Clarke  in  Trinity  Term  last  showed  cause. — Ifere  there 
is  but  one  issue,  and  there  can  be  no  division  as  to  the  costs.  It  may  be 
true,  the  plaintiff  is  entitled  to  those  costs  only  which  apply  to  that  prt  of 
the  issue  found  for  him,  and  which  relates  to  the  copyhold ;  but  this  is  an 
application  to  allow  the  defendant  her  costs  as  (o  the  other  part  of  the  issue. 
There  has  been  no  case  in  which  it  has  been  decided  that  the  defendant  is 
entitled  to  costs,  because  he  has  succeeded  as  to  part  of  the  issue.  Tn  Knight 
v.  Brown  (a),  where  the  defendant  was  held  to  be  entitled  to  costs,  there 
were  several  counts,  so  that  in  fact  there  were  several  issues  Coi  v. 
Thomason  (h)  only  goes  to  the  same  extent.    In  Cox  v.  Peachley  (r),  the 

(a>  9  Bin?.  643;  2  M.  &  Scott,  797;  1  (6)  2  Tyr.  418;  2Croinp.  &  Jenr.  498; 

Dowl.  P.  C.  780.  1  Dowl.  P.  C.  572. 

U)  Man.  &  Ryl.  420. 
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jury  found  specially  against  the  plaintiff  as  to  part  of  the  declaration,  and      Baa  Qmri, 

the  Master  disallowed  him  his  costs  as  to  that  part,  but  did  not  allow  the      j^^  ^^^^ 

defendant  his  costs  for  the  part  found  for  him,  and  the  Court  held  that  the     EaaiNOTox 

Master  was  right     Lamder  v.  Dick  (d)  is  an  authority  to  show  that  when    EaaixaToir. 

the  plaintiff  has  succeeded  in  part,  the  defendant  is   not  entitled  to  the 

general  costs  upon  the  issues  found  for  binn.    So  in  this  case,  the  plaintiff 

has  a  verdict  for  part  of  the  lands  on  the  only  issue  joined,  aod  is  therefore 

entitled  to  the  general  cdsts  of  the  cause,  and  the  defendant's  costs  of  the 

part  found  for  him  cannot  be  deducted.     The  case  of  George  y.  Eieian  (0), 

is  not  an  authority  in  forour  of  the  defendant    In  a  case  of  assault  and 

battery,  it  could  not  be  contended  that,  because  the  defendant  is  found  not 

guilty  as  to  part  of  the  beating,  that  the  defendant  would  be  entitled  to  the 

costs  of  that  part.     The  defendant  here  entered  into  the  consent  rule  as  to 

the  whole  of  the  lands  claimed,  and  did  not  give  up  part,  which  she  might 

have  done.     The  Court,  therefore,  has  no  power  to  allow  the  defendant  her 

costs. 

R,  Alexander  and  W.  H,  Walton,  conlrd. — The  action  was  for  the  purpose  of 
trying  the  validity  of  a  will,  and  the  sole  question  at  the  trial  was  whether  the 
property  passed  by  the  will.  This  was  proved  to  the  satisfaction  of  ^e  jury ; 
but  Parke,  B.  thought  the  plaintiff  was  entitled  to  a  verdict  as  to  the  copyhold 
lands  on  a  technical  point,  so  that  substantially  there  has  been  a  verdict  for 
the  defendant.  Although  the  declaration  is  but  one  count,  yet  the  particulars 
of  demand  specify  the  diflerent  sorts  of  lands,  and  the  issue  is  therefore 
easily  divisible.  It  is  admitted  that  where  a  plaintiff  succeeds  as  to  part 
only,  he  is  not  entitled  to  the  costs  of  the  other  part,  but  it  is  conteiided 
that  the  defendant  is  not  entitled  to  his  costs  of  that  part.  Phidhomme  v. 
JFraeer(J'),  was  an  action  for  a  libel  in  which  there  was  but  one  count  in 
the  declaration,  and  the  defendant  pleaded  the  general  issue.  The  jury 
found  a  verdict  for  the  plaintiff,  but  also  found  that  a  great  part  of  the 
declaration  did  not  relate  to  the  plaintiff.  The  Court  in  that  case  decided 
that  the  defendant  was  entitled  to  his  costs  as  to  that  part  of  the  declara- 
tion found  for  him.  That  case  is  precisely  in  point,  and  shows  that  though 
there  is  but  one  count  in  the  declaration,  still  the  costs  may  be  divided. 
The  form  of  the  postea  is,  that  as  to  two  messuages  the  defendant  is  guilty 
of  the  trespass  and  ejectment,  and  as  to  the  residue  of  the  tenements,  that 
the  defendant  is  not  guilty ;  so  that  in  fact  the  jury  find  the  plaintiff  is  not 
entitled  as  to  part,  but  the  defendant  is  guilty  as  to  the  other  part.  The 
rule  is  that  "  no  costs  shall  be  allowed,  on  taxation,  to  a  plaintiff  upon  any 
counts  or  issues  upon  which  he  has  not  succeeded ;  and  the  costs  of  all 
issues  found  for  the  defendant  shall  be  deducted  from  the  plaintiff's 
costs  ^'(^).  It  is  said  that  this  rule  applies  to  several  issues,  but  in  each 
of  the  cases  of  Cox  v.  Thomason  and  Knight  v.  Brown,  there  was  but  one 
issue,  and  yet  the  Court  held  the  defendant  was  entitled  to  the  costs  of 
those  counts  found  for  him.  Doe  d.  Smith  and  Payne  v.  Webber  (A)  is 
also  in  point,  and  this  rule  must  be  made  absolute. 

Cur,  adv.  vuU, 

{d)  2  Dowl.  P.  C.  388.  (g)  H.  T.  9  W.  4,  I.  74  j  1  Dowl.  C.  P. 

(«)  1  Hodgei.  68;  1  Bing.  N.  C.  513;  198. 

3  Dowl.  P.  C.  419.  {h)  Ante,  p.  10. 
(/)  Ante,  p.  5,  and  4  Nev.  &  Mao.  512. 
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rAJGN^.  Coleridge,  J.,  this  term  (Nov.  10)  gave  judgment — This  wu  a  rnk 

calling  upon  the  lessor  of  the  plaintiff  to  shew  cause  why  the  Master  sbcold 
not  tax  the  defendant  her  costs,  and  why  they  should  not  be  set  off  sgunsi 
those  of  the  lessor  of  the  plaintiff.  The  action  had  been  brought  to  try  tbe 
validity  of  a  will  by  the  heir  at  law  against  the  devisee.  There  was  only  one 
count  and  one  devise,  but  the  lands  sought  to  be  recovered,  as  appeared  br 
the  particulars  of  demand  and  on  the  evidence,  fell  under  three  diflerent 
descriptions.  One  part  was  freehold,  of  which  the  testator  had  died  seized; 
one  part  copyhold,  to  which  the  devisee  had  not  been  admitted;  and  the 
remainder  freehold,  contracted  for  by  the  testator,  but  not  conveyed  to  iiiiiL 
The  jury  established  the  will,  but  as  the  devisee  had  not  been  admitted  te 
the  copyhold,  the  heir  at  law  recovered  for  that  portion.  The  vodict  vis 
entered  "  the  defendant  guilty  as  to  two  messuages,  as  to  the  residue  not 
guilty." 

This  application  was  rested  upon  the  rule  H.  T.  2  JVm.  4, 1,  s.74,  whidi 
not  only  deprives  the  plaintiff  of  costs  upon  any  issues  on  wbich  he  has  not 
succeeded,  but  also  provides  that  the  costs  of  all  issues  Ibund  for  tk 
defendant  shall  be  deducted  from  the  plaintiff's  costs. 

In  construing  the  words  ''  issues"  in  this  rule,  ihe  Court  of  Exchequer  k 
Cox  V.   Thomasan,  and  the  Court  of  Common  PUas  in  Knight  v.  Brmcn, 
have  decided,  that  where  the  single  plea  of  not  guilty  or  non  oMnanptil  fats 
been  pleaded  to  any  number  of  counts,  it  raises  as  many  distinct  issues  u 
there  are  counts,  the  single  plea  being  treated  as  divisible  and  substantiallj 
pleaded  to  each  count  by  itself.     In  Prudhomme  v.  Ftcmt^  an  action  upoo 
the  case  for  a  libel,  the  Court  of  King^9  Bench,  adopting  the  principle  of  tba 
two  former  decisions,  decided  that  a  single  count  might  be  divisible  according 
to  the  several  allegations  containing  each  a  several  cause  of  action*  so  thai 
the  general  issue  pleaded  singly  to  the  whole  might  be  considered  to  ni^ 
a  number  of  distinct  issues  equal  to  the  number  of  such  allegaUoos ;  and 
therefore  where  the  jury  had  found  that  a  small  portion  only  of  a  long 
alleged  libel  was  intended  to  apply  to  the  plaintiff,  the  Court  declared  that 
upon  taxation  the  plaintiff  would  be  entitled  only  to  the  costs  arising  out  cf 
that  portion,  and  the  defendant  to  the  costs  arising  out  of  the  other  parts  of 
the  declaration.    In  these  decisions  the  Courts  have  manifested  a  detenmuataA 
to  give  the  fullest  practicable  effect  to  the  rule  in  question,  a  rule  founded  oo 
strict  justice.     The  case  last  cited  is  a  direct  authority  for  the  p«i«»* 
application,  unless  some  distinction  is  to  be  made  between  the  action  of  ejed' 
ment  and  actions  in  other  forms.     The  action  of  ejectment  in  form  complains 
of  an  unlawful  ouster  usually  from  several  messuages  or  closes,  and  thepka 
of  not  guilty  puts  in  issue  an  ouster  from  any  one  of  them.    The  issue 
therefore  is  formally  and  substantially  divisible.    It  is  very  possible  that  as 
to  one  or  two  messuages  the  ouster  may  be  unlawful,  and  as  to  the  readoe 
lawful ;  and  there  is  nothing  to  prevent  a  finding  by  the  jury  of  suci  an 
ouster  as  to  some  one  of  the  messuages  or  closes,  and  n^ativing  it  as  to 
the  residue.     In  the  appendix  to  the  9th  ed.  of  TidcPt  Practiee,  p.  046,  «iil 
be  found  the  precedent  of  a  poHea  in  a  case  in  which  the  jury  have  found  m 
part  for  the  plaintiff  and  in  part  for  the  defendant ;  and  in  p.  648,  the  pr^ 
cedent  of  the  judgment  following  upon  such  a  finding  and  poHea.     liwking 
at  these  precedents  and  upon  principle,  there  appears  no  distinction  betveeo 
ejectment  and  other  actions^,  of  a  nature  to  prevent  the  application  of  the  saxne 
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principle  as  to  the  taxation  of  costs  under  this  rule.    And  as  it  is  very  ^^^^^j^- 

desirable  to  avoid  the  multiplying  diflerences  in  priewstice,  I  am  of  opinion  that  jy^^  ^^ 

the  same  rule  should  prevail  here  as  was  laid  down  m  the  case  of  Prudhmnme  £aaif«oToii 

v«  Frater,  and  consequently  that  this  rule  should  be  made  absolute.  Erb^nqton. 

Rule  absolute.    ' 


Morgan  v.  Ruddock.  ^^• 


^HIS  was  an  action  on  an  apothecary's  bill,  to  which  the  defendant  pleaded  it  is  not  neoet- 

that  he  was  never  indebted,  and  a  set-off.     At  the  trial,  before  the  un«  ^^l^ly  ^« 

dep-sheriff  for  the  county  of  Norfolk^  the  plaintiff  proved  a  sum  due  to  him  defence  to  an 

of  1 1/.  9«.  above  the  set-off.     It  was  then  submitted  that  he  must  be  non-  aiN>?e^*8 

suited,  as  he  had  neither  proved  that  he  had  practised  before  the  Ist  day  of  „^^  ^^'^Mcate 

Juguit,  1815,  nor  that  he  had  obtained  a  certificate  from  the  society  of  apo-  to  practise  from 

thecaries.  The  plaintiff  contended  that  the  defendant  ought  specially  to  have  ^^l^^^e^ 

pleaded  this  defence;  but  the  under-sheriff  being  of  opinion  that  it  need  not  that  iapart  of 

be  specially  pleaded,  nonsuited  the  plaintiff,  giving  him  leave  to  move  to  enter  ^^  "^^^ 
a  verdict.    A  rule  was  then  obtained  to  set  aside  that  nonsuit,  and  enter  a 
verdict  for  the  plaintiff 

Whaieley  shewed  cause. — ^This  is  a  question  which  arises  on  the  Statute 
55  Geo,  8,  c.  194,  s.  21,  which  is  amended  by  the  Statute  6  Geo.  4,  c.  133. 
By  the  former  it  is  enacted  that  **  no  apothecary  shall  be  allowed  to  recover 
any  charges  claimed  by  him  in  any  court  of  law,  unless  such  apothecary  shall 
prove  on  the  trial  that  he  was  in  practice  as  an  apothecary  prior  to  or  on  the 
1st  day  oi  August^  1815,  or  that  he  has  obtained  a  certifioite  to  practise  as 
an  apothecary  from  the  master,  wardens,  and  society  of  apothecaries."  It 
is  contended  that  it  was  necessary  for  the  plaintiff  to  prove  this  in  order  to 
entitle  him  to  recover,  and  that  not  having  done  so,  the  nonsuit  was  right. 
The  question  is  whether  the  rule  of  Court  H.  T,  4  W.  4  (a),  ordering  that 
all  matters  in  confession  and  avoidance,  &c.  shall  be  specially  pleaded,  ex* 
tends  to  this  case.  It  is  submitted  on  the  part  of  the  defendant  that  it  is 
not  within  any  of  the  instences  given  in  that  rule.  In  this  case  an  Act  of 
Parliament  has  expressly  provided  that  a  certain  fact  must  be  proved  in  order 
to  entitle  the  plaintiff  to  recover.  It  is  not  hecessary,  there^re,  for  the 
defendant  to  plead  specially  that  that  fact  has  not  taken  place.  None  of  the 
cases  which  have  arisen  on  the  rule  of  court,  and  which  will  be  relied  on  by 
the  other  side,  can  apply  to  the  present  The  case  of  Moore  t.  Boukoti  (b) 
was  ah  action  on  an  attorney's  bill,  and  can  be  only  cited  to  shew  that  it  was 
considered  by  the  pleader  to  be  best  to  plead  specially  that  a  bill  had  not 
been  delivered  one  month  before  action  brought.  This  case  also  differs  ma- 
terially, for  here  there  can  be  no  valid  contract,  unless  the  plaintiff  had 
obtained  a  certificate,  or  had  practised  prior  to  the  1st  of  Auguet,  1815. 
F^oits  y.Spcurrow  (c)  was  a  case  of  express  illegality  of  consideration,  which  is 
one  of  the  things  mentioned  in  the  rule  as  necessary  to  be  specially  pleaded. 
Ill  Bamet  v.  Gioeeop  (d)  it  was  held  that  it  must  be  specially  pl^ed  that 
the  assignment  of  a  copyright  was  not  in  writing ;  but  that  was  not  as  in  tiie* 

id)  S  Dowl.  P.  C.  828.  (e)  1  Hodg«s,  185;  I  Biof.  N.C.  594. 

15)  1  Biog,  N.  C.  828  i  I  Scott.  122.  (d)  I  Hodgea,  94;  1  Bing.  N.  C.68S. 
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BtOCcwt,  present  case  a  denial  in  fact  ot  the  eziateDce of  die  contract,  bat  a  daim  ta 
be  discharged  from  the  contract.  The  only  other  case  is  that  of  Becke  ▼. 
MardauiU  (e);  but  it  does  not  apply.  This  case  is  also  within  the  proTiao 
of  the  Statute  3  &  4  W.A^e,  42,  s.  1,  and  therefore  the  plaintiff  was  properly 

nonsuited. 

Palmer^  con/rJ.*— The  provisions  of  the  Statute  55  G,  3,  c.  194,  s.  21,  atB 
not  stronger  than  the  provision  of  2  6r.  2,  c  23,  s.  23,  that  an  attorney's  bill 
must  be  delivered  one  month  before  an  action  is  commenced;  or  the  provi- 
sion of  24  6. 2,  c.  40,  s.  12,  that  a  party  is  not  to  recover  for  spirits  sold  in 
small  quantities.  Both  those  defences  used  formerly  to  be  given  in  evidence 
under  the  general  issue,  but,  since  the  new  rules,  are  obliged  to  be  pleaded 
specially.  The  proviso  in  the  Statute  3  &  4  ^  4,  c.  42,  s.  1,  only  applies 
to  cases  where  it  is  expressly  enacted  that  under  the  general  issue  certain 
evidence  may  be  given.  If  there  was  in  this  case  no  valid  contract,  as  is 
contended,  then  it  is  within  the  terms  of  the  rule.  The  Statute  55  G,  3, 
c.  194,  s.  21,  in  effect  makes  this  contract  an  illegal  one,  iSxA  it  ift  therefore 
one  of  the  things  mentioned  in  the  rule  which  muat  be  lipteially  pleaded.  It 
is  also  in  full  accordance  with  the  spirit  of  the  mk,  Hiat  matters  like  the 
present  should  be  specially  pleaded,  and  this  rule  must»  therefore,  be  made 
absolute. 

Our.  adv.  vuiL 

Patteson,  J.  the  next  day  {Nov.  25th)  gave  judgment — ^This  was  a  rule 
to  set  aside  a  nonsuit,  and  the  question  raised  was  wheth^  it  was  necessary 
to  plead  specially  the  defence,  namely,  that  the  plaintiff  had  not  practised 
before  the  Ist  o£Augu9i,  1815,  nor  had  obtained  a  certificate  from  the  sodety 
of  apothecaries.  The  under-«heriff  thought  it  was  not  necessary  it  should 
be  specially  pleaded,  and  therefore  nonsuited  the  plaintiff  A  rule  was 
obtained  to  set  aside  that  nonsuit,  on  the  grotmd  that  it  is  necessary  to  plead 
all  such  matters  specially.  It  has  been  contended  that  this  defence  was  an 
illegality  of  consideration  within  the  terms  of  the  rule  H.  T.4  W.  4,  and  that 
therefore  it  ought  to  have  been  specially  pleaded.  Several  cases  were  cifed, 
which  it  is  not  necessary  for  me  to  refer  to,  because  in  the  view  I  take  of  the 
question  they  do  not  apply.  Those  were  cases  of  illegality  of  considention 
which  must  be  specially  pleaded  by  the  terms  of  the  rule.  So  also  here,  if 
it  were  a  matter  for  the  defendant  to  give  in  evidence,  it  ought  to  be  specially 
pleaded ;  but  the  words  of  the  Statue  55  G.  3,  c.  194,  s.  21,  are  express,  that 
the  plaintiff  shall  not  be  allowed  to  recover  any  charges,  unless  he  ^  shall  prove 
on  the  trial  that  he  was  in  practice  as  an  apothecary  prior  to  or  on  the  1st  d^ 
ofAugv^tf  1815 ;  or  that  he  has  obtMued  a  certificate  to  practise  as  an  apo- 
thecary from  the  master,  wardens,  and  society  of  apothecaries."  Such  proof, 
therefore,  is  a  condition  precedent  to  the  plaintiff  recovermg,  and  by'  the 
Statute  is  made  part  of  the  plaintiff's  case.  If  I  gave  to  the  new  rule  the 
construction  which  is  now  contended  for,  it  would  in  effect  be  repealing  that 
Act  of  Parliament.  Indeed  by  the  Statute  S6c4  JV.  4,  c.  4%\ii»  providid 
that  no  rule  made  under  its  provisions  is  to  deprive  any  person  of  the  power 
of  pleading  the  general  issue,  and  of  giving  the  special  matter  in  evidence  in 

(«)  I  Hodges.  196;  2  Biog.  N.  C.  140. 
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Vij  case  wbere  he  might  do  so  under  any  act  of  Partiainent    A  fortiori     BmlComi. 
a  plaintiff  must  give  that  id  evidence  which  is  made  a  condition  precedent  to 
his  right  to  recover.     This  is  not,  therefore,  a  matter  which  should  have 
been  pleaded,  but  rests  solely  on  the  Statute  65  6.  3,  c.  129,  s.  2K    This 
rule  must  therefore  be  discharged. 

Rule  discharged* 


Carson  v.  Dowdinq  and  another.  ^^^ZT^ 

^HIS  was  a  rule  to  shew  cause  why  a  declaration  should  not  be  set  aside  A  plaintiff  nuy 

for  insularity.    A  capias  had  been  sued  out  against  two 'persons,  and  ™£g^\ili 

the  irregularity  complained  of  was  that  the  plaintiff  had  dechured  against  one  Unifoniitty  of 

of  them.al9ne.  v^T^bJuMe 

prooest  aniiut 

Barstaw  shew:ed  cause. — This  is  a  question  whether  since  the  Uniformity  ^^dlmitoiw  *^ 
of  Process  Act,  2  &  3  IF.  4,  c.  39,  a  plaintiff  who  sues  out  a  bailaMe  writ  ^^^7* 
against  several  can  declare  against  one  of  them  alone.  It  will  be  argued  on 
the  other  aide  that  it  could  bedone  on  aervieeabie  {Mrocess,  but  not  on  bail- 
able^  and  the  cases  of  Lswin  v.  Smith  (a),  Mo9s  v.  Birch  (6),  and  Stables  v. 
Ashley  (c),  will  be  relied  on.  That  rule,  however,  had  been  rather  broken 
in  upon  previous  to  the  Uniformity  of  Process  Act,  in  the  case  of  Wilson  v. 
Edwards  (d),  although  that  was  certainly  an  action  of  tart.  In  the  late  case 
of  ColdtoeU  V.  Blahc  («),  which  was  decided  since  the  passing  of  the  Statute 
2  &  3  iFl4,  c.  39,  it  was  contended  that  by  the  rule  of  court,  M.  T.  3  W. 
4,  I.  s,  1  (/  ),  it  was  irregular  to  declare  on  serviceable  process  against  one 
of  two  defendants  named  in  the  writ  of  summons,  and  the  Court  held  thai 
notwithstanding  that  rule  there  was  no  irregularity.  That  rule,  thereibre, 
which  equally  applies  to  baikble  process,  cannot  be  relied  on  in  this  case. 
Neither  is  there  any  thing  in  the  Statute  2  ft  3  IT.  4,  c  39,  s.  4,  which  will 
prevent  di  capias  being  sued  out. against  two,  and  the  plaintiff  declaring 
against  one  onlji.  The  exprass  object  of  that  Act  was  to  facilitate  proceed* 
ings,  in  order  to  bring  defendaCkts  before  the  Court.  There  can  be  no  inoon* 
▼enience  in  allowing  this  practice  and  it  seems  to  be  within  the  spirit  and 
intention  of  the  Act, 

Tyndale,  coolrd.— The  defendant  rdies'on  the  rule  of  M.  T.  3  W.  4,  which 
orders  that  the  writ  shall  contain  the  names  of  all  the  defendants,  and  shall 
not  contain  the  names  of  any  defendants  in  more  actions  than  cme.  It  is 
admitted  that  in  serviceable  process  any  number  of  names  may  be  inserted 
in  the  writ ;  but  there  is  a  material  difference  between  serviceable  and  bail- 
able process.  In  the  latter  there  is  an  affidavit  of  the  debt,  which  is  binding 
to  shew  who  are  defendants,  and  that  they  are  jointly  liable.  The  rule  pre- 
v-ious  to.  the  passing  of  the  Statute  2  &  3  ^.  4,  c.  39,  is  quite  clear  that  the 
practice  now  contended  for  on  the  other  side  was  irregular,  and  there  is  nothing 
tn  that  Act  to  authorize  the  Court  to  alter  it 

Cur.  adt.  vnU.  (y). 

ia)  4  Estt.  589«  (e)  1  Gale,  157;  8  Dowl.  P.  C.  656. 

16)  5Tenn  Rep.  729.  (/)  1  Dowl.  P.  C.  470. 

ic)  1  Bot.  &  Pal.  49.  ig)  This  csm  was  argued  before  Cote- 

(</)  S  Barn,  ft  Crct.  784.  ridge,  J. 
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BcaOmrt. 


LiTTLBDALB,  J.,  the  Bext  day  {Nov.  25)  gave  judgment. — ^This  was  an 
application,  made  yesterday  before  my  brother  Coleridge,  to  set  aside  a 
declaration  on  account  of  irregularity.  The  irregularity  complained  of  was 
that  a  capias  had  been  sued  out  against  two  defendants,  but  the  pbiintiff  had 
declared  against  one  only.  I  think  this  was  a  clear  irregularity.  Prevbus 
to  the  Uniformity  of  Process  Act  the  plaintiff  might  sue  out  eermeeable  pro- 
cess against  several,  but  declare  against  one  of  them  only ;  but  wfaeie  the 
action  was  commenced  by  bailable  process,  it  was  necessary  that  the  plaintiff 
should  frame  his  writ  in  the  way  he  intended  to  declare.  This  was  formeriy 
the  rule  laid  down,  and  there  is  nothing  in  the  Uniformity  of  Process  Act  to 
authorize  the  alteration  of  the  practice;.  It  appears,  therefore,  to  both  my 
brother  Coleridge  and  myself  that  this  declaration  was  irregular. 

Rule  absolute. 


BaUOmrt. 


1.  The  mother 
ofanilleffiti- 
mate  child  has 
no  power  to  ap- 

Soint  a  g;uar- 
ian  for  it 
under  SUt.  12 
Car.  2,  c.  24,  s. 
8. 

2.  Therefore 
the  Court  of  K. 
B,  will  not,  on 
habetucormu, 
order  an  iue- 
gttimate  child 
to  he  delivered 
up  hy  a  person 
to  whose  care 
it  had  heen 
coDunitted  hy 
the  mother, 
into  the  cus- 
tody of  a  per* 
son  who  was 
appointed  euar- 
aian  and  de- 
visee in  trust 
for  its  benefit 
by  the  will  of 
the  mother. 

3.  The  Court 
of  IT.  B.  will 
grant  a  rule 
absolute  in  the 
first  instance  to 
bring  up  the 
body  oian  in- 
fant, if  it  is  pro- 
bable that  tt 
may  be  con- 
cealed. 


Eicparte  Glover. 

WTABEAS  Corpus  to  bring  up  the  body  of  a  child,  three  years  old.  It 
appeared  that  the  child  was  the  illegitimate  daughter  of  Jane  House- 
man. The  day  after  its  birth.  Glover  and  a  nurse  took  it  at  the  request  of 
Jane  Houseman,  to  Willis,  to  take  care  of.  Jane  Houseman  ailerwards 
died,  and  by  her  will  s^pointed  Glover  guardian  to  the  child,  and  trustee  of 
some  property  for  its  benefit.  Willis  refused  to  deliver  up  the  child  to 
Glover,  whereupon  the  latter  applied  for  the  habeas  corpus.  He  swore  in  , 
his  affidavit,  that  the  child  was  ill-treated,  and  not  taken  care  of;  and  that 
WiUis  was  not  a  proper  person  to  have  the  care  of  it  The  Court  granted 
a  rule  absolute  in  the  first  instance,  under  the  circumstances  of  the  case,  as 
there  was  an  expectation  that  the  service  of  the  rule  nisi  would  operate  as  a 
notice,  and  induce  WiUis  to  conceal  the  child.  On  a  subsequent  day  the 
parties  appeared  in  cotirt. 

Steer,  on  the  part  of  Willis,  ailer  the  return  to  the  habeas  corpus  was  read 
and  filed. — ^The  mother  had  no  power  of  appointing  a  testamentary  guardian. 
The  only  authority  by  which  it  can  be  pretended  she  could  do  so  is  the 
Statute  12  Car.  2,  c.  24,  s.  8,  as  at  common  law  she  had  no  such  power. 
By  that  Statute  it  is  enacted,  that  the  father  of  a  child  ihay  appoint  a  guar- 
dain ;  but  that  enactment  gives  no  power  to  the  mother.  Several  cases  have 
decided  that  to  be  the  intention  of  the  Statute,  and  that  it  is  to  be  construed 
strictly.  The  case  of  Exparte  Edwards  (a)  decides  that  the  appointment 
of  a  guardian  by  a  mother  is  absolutely  void.  There  are  also  several  other 
cases  to  the  same  effect  This  Court  therefore  has  no  power  to  interfere  by 
habeas  corpus,  and  application  must  be  made  to  the  Court  of  Chaneerg^ 

*  J.  Bayley,  contrd. — No  good  reason  has  been  given  why  this  child  should 
not  be  given  up  to  Glover,  who  is  guardian  and  devisee  m  trust  If  is 
argued  on  the  other  side,  that  application  must  be  made  to  the  Court  of 
Chancery,  as  the  mother  had  no  right  to  appoint  a  guardian,  and  the  case  of 
Exparte  Edwards  is  cited  as  an  authority.  In  that  case,  however,  there  was 
no^iing  to  show  but  that  the  father  was  alive,  here  it  is  sworn  that  the  child 


(a)  3  Atkins.  519. 
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was  illegitiniate.     That  case  therefore  materiaAly  diifere  from  the  present     It      BaU  Qmri, 
is  well  known,  that  the  Court  of  Chancery  wiH  not  interfere,  unless  there  is        ^^ 
property.     It  does  not  appear  that  in  fact  there  was  property  which  passed       Gloybr. 
by  Jane  Houtenum^e  will,  so  that  if  this  Court  will  not  order  the  cMld  to  be 
delivered  up,  Ghver  may  have  no  means  of  compelling  the  delivery. — [Litth- 
dale,  J.-— A  person  would  not  make  a  will  of  lAiis  sort,  unless  there  was 
property.     I  shall  presume  that  th^re  was  property  which  passed  under  it.] 
— ^It  appears  also  that  the  child  was  delivered  to  WUHb  by  GUwer  hhnself, 
BO  that,  independently  of  the  Statute,  Willis  cannot  now  dispute  Glover^9 
right  to  take  it  back.     Glover  married  the  sister  of  the  child's  mother,  and 
has  paid  Willie  all  the  expenses  of  taking  care  of  the  child.     Ghver  is  pre- 
pared to  prove  to  the  Court,  that  WilHs  is  an  unfit  person  to  have  the  charge 
of  the  chikl,  and  also  the  declaration  of  the  mother  previous  to  her  death,  that 
she  wished  Glover  to  have  the  care  of  it. 

LriTLSDALB,  J. — ^The  difficulty  that  Glover  has  to  contend  with  is,  that  at 
common  law  the  mother  had  no  power  to  appoint  a  guardian,  and  that 
neither  by  the  Statute  4  &  5  P.  &  ilf.  c.  8,  nor  by  12  Cktr.  %  c.  24,  is  this 
power  given  to  the  mother.  In  Ward  v.  St  Paul  {b),  it  was  held,  that  a 
man  has  no  power  to  appoint  a  guardian  to  his  own  natural  child ;  but  that 
case  shows,  that  if  he  does  appoint  one,  and  the  Court  thinks  him  a  fit  per- 
son, the  Court  of  Chancery  will  appoint  the-  same  person.  This  Court  has  a 
sort  of  authority  over  young  children ;  but  I  do  not  know  of  any  case  where 
it  has  been  exercised  over  an  illegitimate  child  having  a  testamentary  guar- 
dian. If  a  natural  child  is  kept  away  in  an  improper  manner,  the  Court  may 
interfere,  as  in  the  case  of  The  King  v.Comforth  (c).  It  was  there  held,  that 
such  a  case  was  within  the  Statute  4  &  5  P.  &  ilf.  c.  8,  and  an  information 
was  granted,  but  in  that  case  the  child  was  under  the  care  of  its  putative 
father.  I  doubt  whether  this  Court  has  power  to  interfere  m  this  case  by 
habeae  corpus,  but  will  take  time  to  consider. 

Cur.  adv.  vult. 

LiTTLBDALfi,  J.,  ou  a  Subsequent  day  (November  25th)  gave  judgment. — 
In  this  case  it  appears  the  child  was  placed  in  the  custody  it  now  is  by  the 
direction  of  its  mother.  The  mother  afterwards  made  a  will,  by  which  she 
ieil  some  property  to  the  applicant,  in  trust  for  the  child,  and  also  appointed 
him  its  guardian,  and  he  accordingly  now  applies  to  have  the  child  given  up 
into  his  care.  The  writ  of  habeas  corpus  applies  in  general  to  persons  who 
are  restrained  of  their  liberty,  and  illegally  detained;  and  whenever  it 
appears  their  restraint  is  illegal,  this  Court  will  discharge  them.  The  prac- 
tice has  been  to  bring  them  into  Court,  and  for  the  jtfdges  to  ask  them 
whether  they  are  illegally  deprived  of  their  hberty,  and  upon  it  being  shewn 
that  they  are  so,  to  discharge  them  from  the  illegal  detention.  But,  besides 
this,  the  Court  has  exercised  a  power  over  young  children,  who  cannot  be 
supposed  capable  of  answering  for  themselves,  and  the  Court  will  always 
see  that  they  are  prc^rly  attended  to.  A  rule  for  a  habeas  corpus  has 
been  granted  to  the  father  of  a  child  {d),  even  against  the  will  of  the  mother; 

(6)  9  Brown's  Cb.  C.  563.  221 ;  1  SmiOii  856;  and  Egparte  H'CM- 

•    (c>  2  Strange.  1162.  Ian,  1  Dowl.  P.  C.  81. 

id)  In  IU9  ▼.  De  MauMvUlfi,  5  East. 
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Exparte 


Mid  if  the  father  be  dead,  then  a  rule  would  be  granted  to  a  mother,  and  if 
both  be  dead,  then  perhaps  to  other  relations.  This  is  a  case  of  a  dillerent 
description,  as  the  applicant  is  no  relation  whatever,  but  says  he  is  a  guar- 
dian appointed  by  will.  This  child  is  ill^timate,  and  therefore  has  no 
father,  and  the  custody  of  it  would  have  belonged  to  the  mother,  if  she  had 
been  alive ;  but  that  custody  is  personal  to  the  mother.  If  a  guardian  had 
been  appointed  as  the  law  recognises,  the  case  would  have  been  diiTerent 
The  only  right  to  appoint  a  guardian  is  under  the  Stat.  12  Car.  2,  c  24, 
8.  8,  which  enables  the  father  to  appoint  one.  It  has  been  held  in  several 
decisions,  that  this  power  is  not  given  to  the  mother.  The  cases  are  collected 
in  ComyfCe  Di^eet,  "  Guardian,"  E.  2. ;  and  also  in  Fmer'e  Abr,  ^  Guar* 
dian,"  N.  3.  It  appears  from  several  of  these  decisions,  that  by  the  Statute, 
the  power  is  given  to  the  iather  alone.  In  this  case  the  guardian  has  been 
appointed  by  the  mother,  and  is  only  therefore  a  recommendation  by  her, 
a  mere  declaration  of  what  she  wishes,  and  a  request  thai  a  certain  person 
ahould  undertake  the  diarge  of  the  child.  That  does  not  confer  on  the 
party  now  applying  any  legal  right,  and  this  Court  therefore  wilt  not  take 
any  notice  of  the  appointment.  The  applicant  therefore  hbs  not  made  out 
his  title  to  have  the  custody  of  the  child.  If  the  child  is  net  properly  iittended 
to,  application  may  be  made  to  the  Court  of  Chancery,  It  eamiot  be  sap- 
posed  that  there  is  no  property ;  but^  on  the  contr^y,  it  must  be  presumed 
that  there  is ;  and,  in  that  case,  the  Cburt  of  Chancery  will  interfere,  and 
appoint  a  guardian.  The  case  of  Ward  v.  St.  Paul  decides,  that  aether 
cannot  appoint  a  guardian  to  his  own  natural  child ;  but  if  he  does,  and 
the  person  is  a  fit  person,  the  Court  of  Chancery  will  appmnt  the  same 
person.  So,  here^  if  the  person  appointed  by  the  will  of  the  mother  is 
a  proper  persoUi  the  Court  of  Chancery  will  probably  appoint  him  sgain ;  but 
at  present  he  has  shown  no  legal  right  to  have  the  custody  of  the  child,  «o 
as  to  enable  this  Court  to  interfere.  The  habeae  corpue  must  therefore  be 
discharged,  and  the  child  remain  in  the  same  custody  in  which  it  now  is. 

Rule  discharged  without  dests. 


BailCowU 


The  Court  will 
not.  order  an 
attorney  tore- 
pay  a  tum  of 
money  paid  to 
him  voluntarily 
under  an  agree- 
ment to  give 
him  one  third 
of  what  wai 
recovered  in  an 
action,  the  ap- 
plication not 
naving  heen 
made  until  13 
yean  after  the 
money  was 
paid. 


Exparte  Yeatmah* 

fPHIS  was  a  rule  to  shew  cause  why  George  Tanner^  an  attorney  of  this 
court,  should  not  pay  back  to  Mr.  Yeatman  the  sum  of  I97£  4#.,  or  such 
part  thereof  as  the  Court  should  order ;  or  why  he  should  not  deliver  his  bill 
of  costs  for  proceeding  against  the  Brietol  Dock  Company,  to  be  taxed  by 
the  Master;  and  why  he  should  not  pay  the  costs  of  the  application.  Mr. 
Yeatman  and  a  person  named  Kelecn  being  entitled  to  conqiensation  for  a 
piece  of  land,  which  had  been  in  the  occupation  of  the  Bristol  Dock  Company 
for  nearly  twenty  years,  in  the  year  1823  employed  Tannery  their  attorney 
to  recover  it  Before  taking  any  steps  they  entered  into  an  agreement  that 
Tarmer  should  have  one-third  of  what  should  be  recovered  from  the  Company, 
and  that  they  should  not  pay  any  part  of  the  expenses.  After  this  agreement 
Tanner  took  counseFs  advice  as  to  what  course  should  be  adopted.  It  appeared 
by  the  opinion  of  counsel  that  there  were  great  difficulties  in  the  case,  but  it 
was  recommended  that  an  action  of  ejectment  should  be  brought  An  action 
of  ejectment  was  accordingly  commenced  in  the  year  1823,  and  the  company 
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immediately  came  to  an  arrangement  with  Yeatman  and  Keltdn^  and  paid      Boil  Owif. 
them  a  sum  of  nearly  600/.  for  their  interest  They  then  paid  over  to  Tanner       .^^ 
one-third  of  this  sum.    It  was  to  recover  back  this  sum,  as  paid  under  an      Yeatman. 
illegal  agre^nenty  that  this  rule  was  obtained.     Tanner  was  the  brother-in- 
law  of  Yeatman,  and  it  appeared  that  some  quarrels  had  latterly  arisen  be- 
tween them. 

Sir  Wm.  Folleit  and  Buii  shewed  cause.— The  time  that  has  elapsed  since 
these  transactions  occurred  is  sufficient  to  prevent  the  Court  making  this 
rule  absolute.  In  a  case  lately  moved  in  the  full  court,  they  refused  to  grant 
even  a  rule  nisi  against  an  attorney  to  repay  money  after  a  lapse  of  six  year» 
only ;  here  there  has  been  a  lapse  of  thirteen.  It  is  said  that  there  have  been 
promises  made  by  Tanner  to  repay  this  money,  but  the  affidavits  in  answer 
expressly  deny  any  promises  having  been  made»  except  to  repay  a  small  sum 
of  2L  16#.,  which,  on  the  settlement  of  the  account,  Yeatman  had  by  mistake 
overpaid.  Those  affidavits  also  shew  that  in  the  month  of  September,  1831, 
for  the  first  tune,  an  application  was  made  by  Yeatman  for  compensation  for 
some  journeys  to  Bristol  made  by  him  on  this  business,  and  that  that  claim 
was  always  resisted.  Even  if  the  lapse  of  time  is  no  bar  to  this  application, 
it  is  not  a  case  in  which  the  Court  will  interfere.  The  money  was  paid  vo- 
luntarily by  the  parties,  with  a  full  knowledge  of  all  the  circumstances  of  the 
case,  and  much  difficulty  was  anticipateST  in  recovering  the  compensatbn 
claimed  from  the  Dock  Company*  This  is  proved  by  the  opinion  of  counsel 
taken  at  the  time,  and  it  cannot  be  said  that  because  the  compensation  was 
recovered  from  the  Dock  Company  sooner  than  was  expected,  and  that  fewer 
expenses  were  incurred  than  were  at  first  anticipated,  that,  therefore  Tanner 
18  to  be  obliged  to  refund  what  was  paid  to  him  under  this  agreement.  The 
acquiescence  for  so  many  years  in  the  settlement  made  also  tends  to  shew 
that  the  agreement  was  perfectly  satisfactory  to  all  parties.  Therefore,  even 
bad  this  motion  been  made  immediately  after  the  transactions  occurred,  it 
would  not  probably  have  been  a  case  for  the  Court,  in  the  exercise  of  their 
equitable  jurisdiction^  to  interfere  with. 

Kelly  and  Humfrey,  contrd, — ^This  is  an  agreement  made  by  an  attorney, 
which  the  Court  will  never  sanction.  Where  parties  have  not  a  knowledge 
of  their  own  rights,' this  Court  will  restrain  attorneys  from  making  such  ill^;al 
agreements.  This  agreement  is  unquestionably  void  in  law,  and  in  fact  amounts 
to  champerty-  The  case  of  ik  re  Masters  (a)  is  an  express  authority  in  favour 
of  this  application  It  cannot  be  contended  that  because  the  money  was 
paid  vohmtarily,  at  a  time  when  Yeatman  aiid  Kelson  were  ignorant  what 
might  be  the  amount  of  the  expenses  incurred,  that  now,  when  they  have 
learnt  those  expenses  must  have  been  trifling,  the  attorney  may  not  be  called 
on  to  refund  what  he  has  improperly  received.  The  only  defence,  in  fact, 
to  this  application  is  (.he  lapse  of  time;  but  that  is  no  bar  to  this  application. 
The  case  of  2%^  Drapetif  Company  v.  Davis  {b)  was  a  case  where  Lord 
Hardwieh  referred  an  attorney's  bill  to  be  taxed  seventeen  years  after  it  had 
been  adjusted  and  allowed.  The  Courte  have  not  now  relaxed  the  niles  over 
attorneys.  The  cases  of  Walmesley  v.  Booth  (c),  and  Wood  v.  Downes  {d)  are 

<«>  AfUi,  p.  S48 ;  4  DowK  P.  C.  18.  (c)  2  Atkins,  25. 

16)  2  Atkins.  295.  {d)  18  Vesey,  120. 
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Baa  Cowt.      also  in  point    These  cases  shew  that  the  Courts  will  interfere  in  such  cases 
ggpgf^       after  any  lapse  of  time.    In  this  case  the  deky  that  there  has  been  may  be 
YsATMAN.      accounted  for  by  the  connexion  between  the  parties,  and  the  disinclination  of 
Veatnum  to  take  proceedings  against  his  bn>ther^in-law. 

LiTTLBDALR,  J.— This  is  an  application  against  Tanner  to  refund  a  sum  of 
197^  4s.f  or  else  to  deliver  his  bill  of  costs  to  be  taxed  by  the  Master.    The 
cases  where  ihe  Courts  have  exercised  a  summary  jurisdiction  over  their  attor- 
neys are  of  two  kinds.    The  first  is  where  the  attorney  has  received  a  sun  of 
mc»iey  into  his  hands,  and  has  a  bill  of  costs  against  his  client,  tbeCoorts  will 
compel  him  to  deliver  in  his  bill  of  costs,  and  pay  over  whatever  balance  may 
be  found  due  to  ihe  client    The  other  is  where  the  client  has  eipployed  his 
attorney,  not  in  the  prosecution  of  causes  but  as  an  agent  generally,  and 
has  been  induced  to  place  confidence  in  him  in  respect  of  his  diarscter  of 
an  attorney,  as  in  the  case  of  In  re  AUkm  (0).    Those  are  the  two  classes 
of  cases  where  the  Courts  will  exercise  a  summary  jurisdietion  over  their 
attorneys.    If  a  client  had  paid  money  voluBtarily  to  his  attorney,  it  would 
not  M  within  thoee  classes.    But  tfaequestion  here  is  whether  the  dient  bw 
not  paid  over  the  money  under  an  illegal  agreement,  and  whether  the  Court 
will  not  say,  we  will  not  attend  to  the  agreement,  but  if  its  illegality  is  made 
out  vre  will  refer  the  bill  to  be  taxed.    The  agraement  was  to  receive  one* 
third  of  the  sum  to  be  recoveted  fifom  the  Dock  Company;  that  was  to  be 
the  whole  compensation,  and  the  attorney  was  to  take  his  chance  of  the  ei- 
penses  exceeding  that  amount    Therefore,  at  the  time,  the  agreement  was 
ibr  one-third,  whatever  the  costs  might  be.    Whether  the  Court  would  or 
would  not  consider  this  agreement  to  be  ehamperiy  it  is  not  fiM*  me  to  say. 
If  it  was  ehamperty  the  party  might  have  been  mdicted,  er  an  action  might 
have  been  brought  to  recover  the  money  paid  on  an  illegal  oonaidaratioo. 
No  indictment  ha»  been  preferred,  nor  has  any  action  been  brought,  nor  has 
any  bill  been  filed  in  equity  to  cancel  this  agreement    I  do  not  mean  to  say 
the  Court  would  encourage  Uiis  agreement  had  the  motion  been  made  at  the 
time,  but  after  a  lapse  of  thirteen  years  the  application  is  too  late.     There 
may  be  instances  where  the  Court  would  interfere,  where  the  client  from 
some  cause  has  been  afhiid,  for  a  long  period,  to  take  proceedings  against  his 
attorney.    The  cases  mentioned  in  argument,  I  think,  would  not  be  decided 
in  the  same  way  now.     Supposing  an  action  had  .been  brought  to  recover 
this  sum  of  money  on  the  ground  of  the  contract  being  iH^al,  and  the  Statute 
of  Limitations  had  been  pleaded,  what  could  the  plainttfl*  say  in  answer  to 
such  a  plea.     So  this  Court  will  exercise  a  similar  discretion,  and  will  not 
put  a  party  in  a  better  situation,  and  will  not  assist  where  there  has  been 
such  delay.     Then  it  la  said  that  in  year  1831  application  was  made  to  re- 
fund this  money.    Certain  conversations  and  letters  certainly  do  appear  to 
have  passed,  but  they  seem  to  relate  to  the  claims  of  Yeatnum  for  the  ex- 
penses of  his  journeys  to  Bristol;  and  no  general  promise  to  reftuid  can  be 
inferred.    Although  T  do  not  mean  to  say  the  Court  would  encourage  the 
agreement,  yet  as  this  application  has  not  been  made  until  the  Statute  of 
limitations  has  more  than  doubly  run,  I  think  it  is  too  late.    The  rulemust 
therefore  be  discharged,  and  with  costs,  as  it  was  moved  with  costs. 

Rule  (iischaiged,  with  costs. 
(«)  4  Ban.  ft  Aid.  47. 
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Morris  v.  Da  vies.  ^^^^^^ 

^HIS  was  a  rule  to  shew  cause  why  the  proceedings  in  outlawry  should  Jj  Fjce^ng 
not  be  set  aside  for  irregularity.     The  irregularity  complained  of  was,  since  the  uni« 
that  in  the  eapioi  the  defendant  was  described  as  late  of  Manigomeryghire,  cess  ^Axtf  if  b" 
but  it  was  issued  to  the  sheriff  of  London,  not  neceesarj 

tluit  the  capuu 
should  issue 
Maule  shewed  cause. — ^The  question  here  is,  whether,  since  the  Uniformity  ?«*«  the  county 
*-^  *  WW*  1  .•.*•»  •*!%"*  which  the 

of  Process  Act,  2  &  3  ^.  4,  c.  39,  the  practice  which  previously  prevailed  of  defendant  is 

issuing  the  exigil/acias  into  London  shall  still  continue.     The  practice  was  ^^^^  ^ 

to  issue  it  into  London,  and  after  that  to  issue  a  writ  of  foreign  proclamation 

into  the  county  where  the  defendant  resided.     The  object  of  this  practice 

was  to  expedite  proceedings,  as  in  London  the  Hustings  are  held  every  fort- 

night,  while  the  county  Courts  are  held  only  once  a  month  (a).    There  is 

nothing  in  the  Statute  2  &  3  FT.  4,  c.  39,  s.  5,  which  can  be  construed  to  put 

an  end  to  this  practice,  especially  as  it  enacts,  that  until  otherwise  provided 

for,  it  shall  be  lawful  to  proceed  to  outlawry  in  the  same  manner  as  before 

was  dooe, 

BuU,  con/r^.— The  intention  of  the  Uniformity  of  Process  Act  must  have 
been,  that  the  capiat  should  issue  into  the  county  where  the  defendant  re- 
sides. Formerly  there  was  no  inconsistency  in  the  practice,  because  it  did 
not  appear  where  the  defendant  lived ;  but  now  that  the  capias  shews  where 
he  lives,  the  proceedings  roust  necessarily  follow  the  form  of  the  writ.  There 
are  no  authorities  on  either  side  on  this  question.  It  depends  solely  on  the 
OHistructioo  of  the  Act.  It  seems  but  reasonable  that  the  proceedings  in 
outlawry  should  be  commenced  in  the  county  where  the  defendant  resides. 

Cur,  adv.  vuli. 

LiTTLBDALB,  J.  afterwards  (Nov.  25th)  gave  judgment. — This  was  a  ques- 
tion arising  on  a  capias;  and  it  appears  to  me  that  the  proceedings  are  all 
regular.  The  affidavit  in  support  of  the  rule  says,  that  the  capias  issued 
into  the.  city  of  London,  and  not  into  Monigomcryshire,  of  which  county  the 
defendant  was  described.  This,  I  think,  was  regular,  as  the  capias  may  be 
issued  into  a  different  county  from  the  one  where  he  resides.  Supposing  a 
person  to  come  from  Montgomeryskire,  bis  place  of  residence,  to  London,  what 
is  there  to  prevent  another  person  from  arresting  him  as  soon  as  he  puts  his  foot 
in  London?  In  common  serviceable  process,  it. is  necessary  to  describe  the 
defendant  as  of  the  place  where  he  resides  (6),  because  the  writ  may  be  served 
by  any  person ;  but  a  capias  issues  into  the  county  where  he  actually  is. 
I  cannot  tell  but  that  this  defendant  may  have  been  in  London  at  the  time 
this  capias  issued,  though  his  residence  was  in  Montgomeryshire,  The  old 
practice,  therefore,  must  prevail.  In  serviceable  writs,  which  do  not  go 
through  the  hands  of  the  sheriff,  the  Act  requires  an  exact  description,  but 
in  bailable  writs,  it  is  only  necessary  that  the  sheriff  should  know  the  party. 
In  this  case,  I  think,  therefore,  the  capias  was  regular ;  and  this  rule  must  be 
discharged.  Rule  discharged  without  costs. 

(a)  Tidd  Prac  138,  9th  ed.  {b)  2  &  8.W.  4,  c  89,  s.  1. 
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^^E<-  The  Kino  v.  Simms. 


Innunrioglorft  ^HIS  was  a  rule  to  shew  cause  whj  a  mandainns  should  notissui 
2^^^^{^|j|[J^^  command  Mr.  Simms  to  deliver  up  all  books,  ftc,  whidi  bdo^ged  lo  Uk 

deliwr  up  parish  of  Bronkesier,  in  Norfolk,  and  why  he  should  not  pay  over  ail  war} 

Uwgiiigto  the  which  he  held  belooging  to  the  parish.  Mr.  Simms  had  been  appointed  era- 
SHi^fof  hU  *  ^^^  ^^^^  poor  of  the  parish  in  April,  1834,  and  the  rulemit  for  the  maiiiii^ 
hATingbecn  mus  had  been  obtained  in  Hilary  Term  last,  on  the  ground  that  Mr.  Simm 
TS^5W.X^  had  been  convicted  under  Stat.  4  &  5  Wl  4,  c  7«,  s.  97,  and  that  \ha^ 
76,  t.  97,  •  copy  be  was  immediately  disqualiBed  from  any  longer  acting  as  overseer. 

of  the  oonvic* 
tion  ought  to 

^  ^?^  ^  ^'^^y  ^^^^  cause  against  the  rule,  but  was  stopped  by  the  Court  »m 
on  which  the  ^^  ^  ^PJ  ^  ^  con  viction  ought  to  have  been  annexed  to  the  sffidaviu  i: 
rule  is  moved,     support  of  the  motion. 

Austin. — ^The  conviction  has  not  been  drawn  up,  and  the  affidavits  disdose 
the  reason  why  it  has  not  yet  been.  It  is  moreover  immaterial  whether,  L- 
fect,  the  conviction  has  been  drawn  up,  for  immediately  on  the  caoTkftit 
being  made,  the  defendant  is  disqualified.  The  iPtfi^  v.  Barker  (a)  is  sl 
authority  to  shew,  that  the  drawing  up  of  the  conviction  need  not  be  doEk^ 
immediately  after  the  conviction.  Many  other  authorities  might  he  cited  v 
the  same  effect 

LiTTLRDALB,  J. — ^I  have  no  doubt  but  that  before  a  mandamus  can  be  issoei 
the  consequences  of  which  are  highly  penal,  the  Court  must  see  the  ol)GTi^ 
tion  to  know  whether  it  was  a  good  conviction.  There  will  be  no  oppoitudu 
afterwards  for  the  Court  to  see  whether  it  was  right  or  wrong.  I  shtii,  how- 
ever, mention  the  subject  to  the  other  judges  before  I  decide. 

Cur,  adv.  vdl 

LiTTLRDALB,  J.  on  a  subsequent  day  {Nov.  24th)  gave  judgment.— I  baw 
spoken  to  the  other  judges,  and  we  agree  that  the  rule  nisi  for  this  mank- 
mus  ought  never  to  have  been  granted.  I  agree  with  Mr.  Austin  that  thai 
are  many  cases  where  it  would  not  be  necessary  for  a  conviction  to  be  dnvn 
up  immediately  on  the  party  being  in  fact  convicted,  but  on  a  maflduBOi 
being  granted,  there  is  no  opportunity  afterwards  of  examining  into  the  eov 
viction.  This  is  a  rule  for  a  mandamus  commanding  an  overaeer  to  deb'rerorrr 
all  books,  &c.,  belonging  to  a  parish ;  and  the  ground  on  which  it  is  mon^ 
is,  that  he  has  been  convicted  under  4  &  5  H^.  4,  c.  76,  s.  97.  Now  liis 
conviction  not  being  drawn  up  and  annexed  to  the  affidavits,  the  overseer  >< 
not  in  a  situation  to  make  a  return  that  there  is  no  such  conviction.  Oa  tf 
application  for  a  mandamus  under  cimunstances  like  the  present,  the  Court 
ought  to  see  there  has  been  a  good  conviction,  and  whether  it  was  before  p* 
sons  competent  to  decida  It  seems  to  me,  therefore,  that  the  cooriction  no< 
being  annexed  to  the  affidavits,  on  which  the  rule  was  moved,  the  rule«*fl 
ought  not  to  have  been  granted. 

Rule  dischaiged  with  cosfs 

<a)  1  East.  186. 
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Louisa  Harris  v.  Griffith  and  others. 

npHIS  was  a  rule  to  shew  cause  why  the  service  of  a  writ  of  summons  should 
not  be  set  aside  for  irregularity,  with  costs.    The  irregularity  complained 
of  was,  that  one  of  the  defendants  was  named  Gri^lh,  his  name  being  Grif- 
fiths, and  that  the  place  of  his  residence  was  misdescribed. 

Steer  shewed  cause. — There  is  a  preliminary  objection  to  this  rule,  the 
aflidavit  in  support  of  it  being  intituled  "  between  Louisa  Harris^  plaintiff) 
and,  &c."  but  omitting  to  name  them  "  defendanis^  It  is  therefore  uncer- 
tain who  are  defendants,  and  it  may  be  argued  that  all  are  plaintifls.  A 
similar  objection  was  made  in  a  case  which  is  not  reported,  before  Patteson, 
3.,  who  held  the  affidavit  to  be  bad,  and  discharged  the  rule  with  costs.  The 
deviation  from  the  usual  form  in  the  case  of  Richards  v.  Isaac  (a)  was 
slighter  than  in  the  present,  yet  the  affidavit  was  held  to  be  bad. 


BuaCowi, 


An  affidavit,  th« 
beading  of 
which  omitted 
to  name  the 
per$oni  #ho* 
were  defend- 
ants as  "  d»- 
fendanU/'  it 
Ud. 


Milter,  contrd, — There  is  sufficient  in  the  heading  of  this  affidavit  to  shew 
who  are  defendants  as  on  account  of  the  objection  made  to  the  name  of  one, 
he  is  stated  to  be  "  sued  as  Griffith ;"  that  shows  who  are  defendants. 
The  Court  will  not  listen  to  such  a  technical  objection  in  a  case  where  they 
cannot  be  misled.  Even  should  the  heading  be  thought  insufficient  it  is 
cured  by  the  body  of  the  affidavit,  which  states  the  defendant  GriffUhs  was 
served  with  the  copy  of  the  writ  annexed,  and  from  that  copy  it  appears 
clearly  who  are  defendants. 

Cvr.  adv.  vult, 

LiTTLBDALB,  J.  aflerwards  (Nov.  25th)  gave  jud^ent. — This  was  an 
application  on  behalf  of  the  defendant  to  shew  cause  why  the  service  of  a 
writ  of  summons  should  not  be  set  aside,  and  two  objections  were  made. 
The  first  was  that  one  of  the  defendants  was  called  Griffith  in  the  copy  of 
writ  of  summons  served,  his  real  name  being  Griffiths,  The  second  objection 
was  that  the  place  of  residence  of  one  of  the  defendants  was  misdescribed. 
A  preliminary  objection  on  which  this  rule  may  be  disposed  of  was  also  taken 
that  the  affidavit  was  not  properly  intituled,  as  it  omitted  to  name  the  parties 
as  "  defendants,''  according,  to  the  usual  practice,  and  it  was  suggested  that 
a  similar  case  had  occurred  before  my  brother  Patteson.  I  have  spoken  to 
him  but  he  cannot  recollect  any  such  case,  and  I  must  therefore  decide  this 
according  to  n^  own  opinion.  I  think  this  affidavit  is  wrongly  intituled ;  the 
invariable  practice  has  been  to  name  the  parties  as  plaintiffs  and  defendants. 
It  is  said  indeed  that  the  Court  cannot  be  misled,  but  I  do  not  think  I  can 
enter  into,  that  consideiration.  It  is  said  also  that  the  affidavit  refers  to  the 
writ  which  amends  the  deficiency.  I  think  the  affidavit  must  stand  or  fall  by 
itself;  it  cannot  be  amended  by  the  writ.  If  I  were  to  hold  this  affidavit 
to  be  suil^cient,  the  consequence  would  be  that  in  future  no  affidavit  would 
name  who  were  defendants.  It  would  next  be  said  that  it  was  unnecessary 
to  name  the  plaintiffs,  as  such,  on  the  ground  that  it  might  be  known  by  the 
line  in  which  the  name  stands.     These  laxities  are  not  to  be  allowed,  and 


VOL.   I. 


(a)  I  Cromp.,  M.,  &  Ros.,  186;  2  Dowl.  P.  C.  710. 
2N 
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Bail  Court, 


parties  must  adopt  the  regular  form.  Without  deciding  the  other  points 
this  rule  must  be  discharged  on  this  preliminary  objection,  but  without  costs, 
as  there  was  reasonable  ground  for  applying  to  the  court. 

Rule  discharged  without  costs. 


BaaComt 


Doe  d.  Field  and  others  v.  Roe. 


Where  the  no- 
tice at  the  foot 
of  a  declaration 
in  ejectment 
contains  the 
nmmei  of  many 
tenants,  it  is 
sufficient  that 
the  copy  served 
on  eacn  should 
contain  the 
name  of  that 
one  only. 


T^OLLASTON  mored  for  judgment  against  the  casual  ejector.  Tfap 
notice  at  the  foot  of  the  declaration  contained  the  names  of  above  fony 
tenants  in  possession  of  different  parts  of  the  property  sought  to  bereco?erei 
The  affidavit  of  service  stated  that  they  had  all  been  served  with  a  true  copy 
of  the  declaration  and  notice,  except  that  in  the  copy  of  the  notice  served  on 
each  individual  the  name  of  the  one  served  alone  was  inserted  and  not  tbe 
names  of  all  of  them.  He  submitted  that  that  was  the  usual  practice  wheiv 
there  were  many  tenants. 


LiTTLEDALE,  J. — You  may  take  your  rule. 


Rule  granted  {a\ 


(a)  See  Roe  d.  Burlton  v.  Roe,  7  Term  Rep.  477. 


Bnac<mn, 


Cross  v.  Wilkins, 


The  Court 
not  grant 
tringoi  where 
the  three  calls 
have  heen  all 
made  on  the 
sday. 


twill     WTOGGINS  moYed  for  n  distringas  in  this  cause  on  an  affidavit  station 

'^"  that  three  calls  had  been  made  at  the  defendant's  residence,  the  m 

latter  ones  having  been  made  according  to  appointment,  but  all  the  three  caRs 

were  on  the  same  day.    In  the  case  of  fVhite  v.  Wesiem  (a)  two  of  the  calls 

were  made  on  the  same  day,  and  the  Court  granted  a  distringas. 

LiTTLKDALE,  J. — ^I  do  not  Say  I  adopt  the  case  cited,  but  this  case  (iift« 
from  it,  as  here  all  the  calls  were  made  on  the  same  day.    That  will  not  dft 

Rule  refuad. 

(a)  2  DowL  P.  C.  451. 


Baa  Court, 


If  an  attorney 
has  practised 
after  he  ceased 
to  take  out  his 
certificate,  but 
has  had  the 
penalties  re- 
mitted by  the 
commissioners 
of  stamps,  he 
may  be  re-ad* 
mitted  on  tak- 
ing out  his  cer- 
tificate for  the 
current  year. 


Exparte  Tufkin. 

ADDISON  moved  to  re-admit  an  attorney.  He  took  out  his  certificate 
regularly  from  the  time  of  his  admission  until  the  year  1822,  when  hf 
ceased  to  take  it  out,  on  account  of  ill  health.  He,  however,  for  the  three 
next  years  did  some  little  business,  and  in  consequence  proceedings  were 
taken  against  him  by  the  Commissioners  of  Stamps.  On  application  to  tk 
Commissioners  they  remitted  the  penalties.    He  had  not  practised  anoc 

LiTTLEDALE,  J. — The  penalties  being  remitted  by  the  commissioners,  he 
stands  in  the  situation  of  a  person  who  has  never  practised,  and  be  raar. 
therefore,  be  re-admitted  on  taking  out  his  certificate  for  the  current  year. 

Rule  accordingly. 
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Exparte  Stonbhurst. 


Bail  Qmrt. 


j4DDIS0N  moved  to  admit  an  attoraey.    All  the  requisite  notices  had  Tho  notice  for 
been  given,  except  the  one  in  the  King'*  Bench  Office.    It  was  sworn  of  wllttoroey 

that  this  was  unintentional  and  through  mere  inadvertence.  haring  been 

omitted  to  be 

S>en  in  the  K, 
,  ^.      . g — „  .•..^,  •,«. .^j J  „^„  j,«-       •  office 

up  fresh  notices  in  all  the  usual  places  for  admission  on  the  last  day  of  vertence.  the' 

Hiiary  Term.  J^"/*  »V-°^«d 

^  ¥>    1  J*      1     /    \  fresh  notice  to 

Rule  accordmgly  (a).       be  given  for  ad- 
>  V  o     <u         A  mission  on  the 

(a)  See  the  Dext  case.  last  daj  of  the 

following  term. 

Exparte  Woolright.  Baaomn, 

ARMSTRONG^  on  the  fourth  day  of  the  Term,  moved  to  admit  an  attor-  The  notice  for 
ney  under  the  following  circumstances.    Instructions  had  been  given  to  of  ui  attmiey 

an  agent  in  London  to  give  the  requisite  notices  for  admission.     Accordingly  ^f**  ^  *^«  »;- 
a-       ii.  .        ^        1..  i«-ir.i  1        ,.^  advertence  of 

notice  had  been  given  for  admission  generally  m  the  Term,  but  by  mad  vert-  an  agent*s  clerk, 

ence  of  the  clerk  of  the  agent,  the  notice  had  been  entered  in  the  book  at  the  ^^^^ "^i^e 

chambers  of  the  Chief  Justice  only,  and  not  at  the  chambers  of  the  other  Chief  Justice, 

judges  of  the  court.     The  person  to  be  admitted  was  not  privy  to  this  omis-  bootaTofThe** 

sion,  and  was  not  conscious  of  it  until  six  days  back.  As  soon  as  the  omission  other  judges  of 

was  discovered  the  entry  was  made  in  the  other  books.     In  Exparte  Her^  mediateWon  ~ 

heri  (a)  severe  illness  was  held  to  be  an  excuse  for  not  complying  with  the  **■  being  dis- 

^  '  .  *^ -^     ^  covered  the  no- 

rule  of  court  m  every  respect  (6).  tices  were 

given : — HeUL^ 
that  the  party 

LiTTLEDALB,  J.  thought  the  excuse   sufficient,  and  gave  leave  for  the  might  be  ad- 
admission  on  the  last  day  of  the  Term.  jj^t  day^of  the  ' 

Rule  accordingly  (c).       term. 

(a)  8  Dowl.  P.  C.  178.  (c)  See  the  last  case. 

(6)  Reg,  Qen.  1  Tidd  Pr.  69,  9th  ed. 

Stevens  v.  Berwick,  Mayor,  &c.  ^^.53*-  ' 

W/'  H,  WATSON  moYed.  for  a  rule  to  shew  cause  why  the  plaintiff  should  In  an  action  by 

not  be  allowed  to  inspect  the  books  of  the  corporation  of  Berwick,  i^»  wwiTand^' 

An  action  had  been  commenced  by^  him  for  his  work  and  labour  as  an  Ubourassuch 

attorney,  and  a  demand  of  inspection  has  been  made  and  refused.     He  was  poration  of 

himself  a  burgess  of  the  town,  and   as  such  is  entitled  to  an  inspection,  jj^**^**  ^^he"  * 

Burreil  v.  Nicholson  (a)  is  an  authority  in  favoiir  of  this  application.     It  is  Court  refused 

probable  that  at  some  meeting  of  the  guild  a  resolution  was  made  to  employ  j^SSJon^of 

Uie  plaintiff,  which  will  shew  his  retainer.  the  books  of  the 


corporation. 


LnTLBDALB,  J. — This  is  a  mere  action  for  work  and  labour,  and  has  no- 
thing to  do  with  the  affiJrs  of  the  corporation.  It  is  not  sufficient  cause  for 
granting  this  rule  that  the  plaintiff  is  a  burgess  of  the  town. 

Rule  refused, 
(a)  1  Mylne  &  Keen,  680. 
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BaUCmtrt, 


Exparte  Richer. 


It  is  not  suffi- 
cient to  senre  a 
notice  on  the 
plaintiff's  st^ 
toriter  when 
the  plaintiff 
himself  is  dead, 
in  order  to  en- 
title a  defend- 
ant to  his  dis- 
charge under 
the  Small 
Debtors'  Act, 
but  inquiry 
must  be  mad* 
for  the  per- 
sonal represm- 
tatiTeabo. 


AUSTIN  moved  to  discharge  the  defendant  under  the  Small  DebtofsWet, 
48  G.  8,  c.  123.  The  plaintiff  in  the  action  was  dead,  and  in  coose- 
quenoe  notice  of  the  application  had  been  served  on  the  attorney  in  the 
cause.  The  case  of  Kelly  v.  Dickenson  (a)  differed  from  the  present,  ibr 
there  the  plaintiff  was  alive.  The  case  of  Wilton  y.  Mokier  (5)  is  in  ikTov 
of  this  application,  as  there  the  notice  was  allowed  to  be  served  on  the  attor- 
ney. The  defendant  cannot  serve  a  notice  on  the  personal  r^wesentatiTie.a^ 
he  does  not  know  who  he  may  be,  if,  indeed,  there  is  any.  It  is  suflicieDt  t? 
the  Act  that  the  application  be  to  the  satisfaction  of  the  Court. 

LiTTLBDALBi  J.— In  the  case  of  Wit$an  v.  Mokier,  it  was  the  ibult  of  the 
party  himself  that  he  could  not  be  found.  It  does  not  in  this  case  app«ir 
that  any  inquiries  have  been  made  either  of  the  attorney  in  tfae  cause,  or  air 
one  else,  as  to  who  may  be  the  personal  representative  More  inquiries  nni$( 
be  made  before  the  rule  is  granted. 


Auttin  allerwards  again  i^ppUed  on  an  affidavit  stating  that  tfae  widev  c«f 
the  plaintiff  had  been  spoken  to,  and  that  she  had  said  that  no  persoa  htfi 
administered  to  the  plaintiff's  effects.  The  object  of  the  inqniry  had  sot 
been  stated  to  the  widow. 


LiTTLKDALB,  J. — She  should  have  been  informed  of  the  object  of  the  in- 
quiry ;  for  she,  if  any  one,  has  an  interest  You  may  have  a  rule  am  to  W 
served  on  the  widow  and  the  attorney. 

Rule  am  granted. 


(a)  1  Dowl.  P.  C.  54a. 


(6)  1  Dowl.  P.  C.  549L 


'BaUOmrt. 


it  It  no  objec- 
tion to  entering 
up  judgment 
•n  a  warrant  of 
attorney  that 
the  di'fendant, 
since  the  exe- 
cution of  it, 
had  become 
insane. 


PlOGOT  V.   KiLLICK. 

J)A  YMAN  moved  to  enter  up  judgment  on  a  warrant  of  attorney,  executed 
in  the  year  1833.  It  appeared  by  the  affidavit  on  which  the  motioQ  w-* 
made,  that  at  that  time  the  defendant  was  of  sound  mind,  but  that  lie  vas 
now  confined  in  a  lunatic  asylum.  He  submitted  that  was  a  fact  which  it 
was  not  necessary  should  have  been  stated,  and  that  he  was  entitled  to  the 
rule.     There  had  not  been  any  commission  of  lunacy. 

LlTTLBDALE,  J.  thought  that  some  authority  should  be  searched  fcr 
before  he  granted  the  rule. 

Dayman,  on  a  subsequent  day,  said  he  had  been  unable  to  find  any  case 
in  point.  In  the  case  of  Capper  v.  Dando  (a)  the  Court  refused  to  enter  up 
judgment  on  a  warrant  of  attorney ;  but  then  a  demand  was  required  bv  u^ 
defeazance  to  be  made  on  the  party  who  had  become  insane. 


(a)  AfUe,  p.  11 ;  4  Nev.  &  Man.  SS5. 
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L1TTLBDALB9  J. — ^In  that  case  there  was  aomethiog  required  to  be  done  by'  BaU  Qmrt 

the  party  who  had  become  insane,  and  therefore  it  diflBsrs  from  the  present  p^^^ 

This  rule  may  be  granted.  ^j^. 

Rule  granted. 


KlUXOK. 


StRAUOHAN  V.    BUCKLB.  BaaOmrt. 


^HiS  was  a  rule  to  set  aside  a  declaration  for  irregularity.    The  writ  of  The  writ  of 

unnumi  wi 
i  an  action 


summons  was  in  an  action  on  promises,  but  the  declaration  was  in  the  ?^"**"  ^^ 


form,  '<  that  the  defendant  was  summoned  to  answer  the  pluntiff  in  a  plea,  for  "  on  w 
that  whereas,''  &c.,  and  then  went  on  in  assumpsit,  but  omittmg  the  words,  ^or^  ^^ 


wen 


on  promises.''  omitted  in  the 

declaration, 
but  wMch  ap-- 

Hoggtm  shewed  canse.^The  words  '^^  in  «  plea"  may  be  rejected  as  sur-  5*^^ 5^^ 

plusage,  and  the  omission  of  the  words  '*  on  promises "  is  immaterial,  the  oMtumptit  :— 

declaration  being  clearly  in  assumpsit,  and  therefore  agreebg  with  the  form  ^iJ^mnH^^ 

of  the  writ  (a). 

Sieer,  ecnird. — ^The  declaration  ought  to  follow  the  words  of  the  writ.  This 
is  not  an  immaterial  departure  frcnn  the  form.  In  the  case  of  Richard*  v. 
Siuari  (b)  the  objection  made  was  of  a  slighter  nature  than  the  present,  add 
the  Court  said  that  it  was  better  to  adhere  strictly  to  the  forms  given. 

LiTTLEDALB,  J. — ^I  think  the  declaratbn  is  sufiiciently  correct  in  form. 
Only  two  words  are  omitted,  and  it  appears,  nevertheless,  from  the  sub- 
sequent part,  to  be  a  declaration  on  promises. 

Rule  discharged,  without  costs. 

(a)  See  the  caae  of  Tliompion  ▼.  Dieas,         (6)  10  Bug.  819. 
1  Cromp.  &  Meet.  768  j  8  Dowl.  P.  C.  98 ; 
and  Reg.   Gen.  M.  T.  8  W.  4,  I.  15;  1 
Dowl.  P.  C.  474. 

Harrison  and  Wife  v.  Almond.  Bauomrt. 

npHIS  was  an  action  of  trespass  brought  for  an  assault  on  the  wife.    The  In  aa  action  bj 
plaintiff  and  his  wife  were  separated,  and  the  action  was  brought  without  ^^J^^*^^ 
his  consent,  and  no  indemnity  for  costs  had  been  given  him.     A  rule  was  muU  on  tha 
then  obtained  on  the  joint  application  of  the  defendant  and  the  husband,  to  ^^0111% 
shew  cause  why  the  proceedings  should  not  be  stayed.  5^?*t£  Cwrt 

will  stay  pro* 

Heaicn  shewed  cause. — ^The  husband  is  merely  a  nominal  plaintiff,  and  2S^„df  JjSJfo^ 
the  wife  is  not  to  be  deprived  of  her  remedy,  because  he  will  not  give  his  cosu  is  given 
consent  to  the  action.    In  the  case  of  Chambers  v.  Donaldson  (a),  the  Ck>urt  ^°    ^  ^ 
refused  an  application  similar  to  the  present. 

Buti,  conird. — ^In  the  case  cited,  there  had  been  a  sentence  of  separation 
in  the  Eccjesiattical  Couri,  which  entirely  distinguishes  that  case  from  the 
present.     The  husband  is  not  to  be  made  liable  for  the  costs  cf  an  action 

(a)  9  Eait,  47a 
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Almovd. 


brought  against  his  consent, 
this  action  is  to  proceed. 


Security  for  the  costs  must  be  giren  to  him  if 


LrrTLSDALB,  J.*-The  husband  is  the  only  person  ^Hio  is  inlnested  in  the 
damages  which  are  to  be  recoTered,  and  he  also  will  be  liable  to  the  costs  of 
a  nonsuit,  and  might  have  his  goods  taken  in  execution.  It  is  said  to  be 
hard  on  the  wife  that  she  is  not  to  have  a  remedy  for  the  injury  she  has 
received ;  but  that  is  the  result  of  the  separation  that  has  Uken  pba 
between  ,her  and  her  husband.  The  rule  must  be  absolute,  unless  as 
indemnity  for  costs  is  given  to  the  husband. 

Rule  absolute,  unless  an  indemnity  is  given  within  a  montk 


BaaOmrt. 


Hunt's  Bail. 


1.  An  aSdftTit  d2j.VNNING  opposed  the  bail,  and  objected  that  the  aiSdavit  of  justifita- 

^i^SSS.  ^»on  described  one  as  of  the  parish  of  St  Mary,  in  Eiy,  but  dki  m 

ingoneMofft  state  what  street  he  lived  in.     This  he  contended  was  not  sufficient  b  a 

co"uined  7^000  town  containing  7,000  inhabitants.    He  also  objected  that  the  aflidavit  f^tAfed 

not*^*^?^"*  the  bail  was  possessed  of  property  to  the  requisite  amount,  over  and  abore 

any  street,  U  all  his  just  debts,  omitting  the  words  '^  what  will  pay,'^  as  required  by  the 

*  SL^'atiting  "**®»  ^.  T.  2  IK  4, 1.  19  (a).     Another  objection  was,  that  the  bafl  swore 

the  MI  was  he  was  not  bail  in  any  other  action  for  any  '*  defendant,^'  which  was  not  snfi- 

property  to  the  cient,  as  he  might  be  bail  for  a  plaintiff  in  error. 

requisite 
amount  *'  over 

and  above  his         LiTTLEDALB,  J.,  thought  neither  of  the  objectbns  good. 

just  debta,"  but 

omitting  the  words  "  what  will  pay/'  is  also  sufficient. 
3.  Slating  he  wss  not  bail  in  any  other  action  for  any  defendant,  is  also  sufficient 

(a)  1  DowL  P.  C.  185. 


BaXlComU 


The  Court  will 
not  ffrant 
a  rule  absolute 
in  the  first  in- 
stance to  ^ussh 
a«ctrtf/ma«on 
payment  of 
coats  for  irre- 
gularity, on  the 
motion  of  the 
party  who  sued 
It  out. 


Ade  and  another  v.  Stubbs. 

pETERSDORFF  moved,  on  the  part  of  the  plaintiff,  to  quash  a  tdtf 
facias,  sued  out  by  the  plaintiff  himself  on  the  judgment  in  this  cause, 
it  having  been  by  mistake  tested  before  the  roll  was  carried  in  on  which  it 
issued.  As  he  moved  this  on  the  payment  of  costs,  he  submitted  on  the 
authority  of  Pickman  v.  Robson  (a)  that  the  rule  should  be  absolute  in  tbe 
first  instance. 

LiTTLEDALE,  J. — ^The  defendant  may  have  some  cause  to  shew  sgaissi 
the  rule.  In  the  case  cited,  a  rule  nisi  was  first  obtained,  and  I  am  not 
disposed  to  go  any  further  (b). 

Rule  nisi  granted. 

(a)  1  Barn.  &  Aid.  486.  (6)  Reg,  Gen.  H.  T.  8  W.  4>  1.  7^;  1 

Dowi.  P.  C.  193. 
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HiNTON  V,  Stevens.  ^^^^!^ 

^HIS  was  a  rule  to  shew  cause  why  the  declaraUon  and  notice  and  subse-  1.  A  copy  of  • 

quent  proceedings  should  not  be  set  aside  for  irregularity.     In  the  copy  ^J^  ^^ 

>f  the  writ  of  summons,  served  on  the  8th  of  August,  the  defendant  was  ierred  on  a 

lamed  Joshua  Edwards.    On  the  30th  of  October,  he  was  served  with  wrong  name  :-^ 

lotice  of  declaration,  in  which  he  was  rightly  named  Joshua  Stsvens.    In  ^[J'iJj^oana 

he  writ  of  summons  itself,  the  name  was  also  right.     This  rule  was  moved  to  make  appU- 

ror  on  mdne$day,  the  4th  of  Novsmber.  ^jJSI  ^  •**  '* 

2.  A  notice  of 

AV//y  shewed  cause.— This  application  was  made  too  late,  not  having  which  he  waa 

been  made  within  a  reasonable  time  (a).    The  first  irregularity  occurred  on  v^***''^j2t"*** 

the  8th  of  August,  and  application  ought  to  have  been  immediately  made  wu&  serred : 

to  a  judge  at  chambers.     Should  it  be  argued  that  it  was  not  necessary  for  bouwdtoamTlr 

the   defendant  to  take  notice  of  that  irregularity,   still  he  should  have  to  a  judge  at 

applied  immediately  after  the  30th  of  October,  when  the  notice  of  declaration  infoSir  dayi. 

was  served,  to  a  judge  at  chambers,  and  ought  not  to  have  waited  until  the     ^i  A^?^y 

7      %-  ,  ^  y,N    .  1      .  ,  ,  notbeingeither 

term  commenced.     Ty/er  v.  Green  (b)  is  an  authonty  to  shew  that  a  party   the  flrat  or  last, 

may  not  wait  until  the  term,  but  is  bound  to  apply  to  a  judge  at  chambers.   on^^J^^the 

Now,  that  all  steps  in  a  cause  may  proceed  in  vacation,  if  it  should  be  held  four  days. 

that  a  party  must  apply  to  the  Ck>urt  in  a  case  of  this  kind,  the  cause  may 

be  concluded  before  he  has  an  opportunity.    Great  mischief  would  result 

from  such  a  decision.     It  does  not  follow,  that  because  motions  to  set  aside 

judgments  and  executions   must  be   made  in   term   time,   that  therefore 

motions  of  this  nature  need  be.      Co^  v.  Tullock  (c)  is  an  authority  to 

shew  this  application  should  have  been  made  in  vacation.    The  motion  ought 

to  have  been  made  within  four  days  alter  the  30th  of  October^  and  therefore 

is  a  day  too  late. 

Steer,  eontrd. — It  has  been  often  decided  by  the  judges,  that  where  an 
irregularity  of  this  kind  occurs  near  the  commencement  of  the  term,  that  an 
application  ought  to  be  made  to  the  Court,  and  not  to  a  single  judge  at 
chambers.  A  case  was  so  decided  in  the  Common  Pleas  a  few  days  since 
by  Park,  J.(d),  The  irregularity  complained  of  in  the  present  case  occurred 
shortly  before  the  term,  and  it  was  therefore  sufficient  to  make  the  motion  at 
any  time  within  the  first  four  days  of  the  term.  It  was  unnecessary  for  the 
defendant  to  move  to  set  aside  the  service  of  the  copy  of  the  writ  against 
Edwards,  as  he  could  not  suppose  that  proceedings  were  going  to  be  taken 

(a)  Reg.  Gen.  H.  T.  3  W.  4,  I.  88;  I  Paek,  J.— We  are  not  appellant  jndgei 

Dowl.  P.  C.  187.  when  fitting  at  chamben.    Although  I  am 

(6)  S  Dowl.  P.  C.  489.  williag  in  vacation  to  reGonaider  any  order 

{c)  8  Dowl.  P.  C.  47.  I  may  myself  have  made,  :^et  I  never  hear 

i^d)  The  case  alluded  to  was  probably  any  case  with  a  view  to  rescind  the  order  of 

that  of  Johnston  v.  Kennedy, ha^  it  does  not  another  judge.    The  Court  is  the  proper 

bear  out  this  argument.    It  was  an  appli-  place  to  make  such  an  appeal,  and  I  am  of 

'nation  to  set  aside  a  judge*8  order  made  opinion  that  too  much  Dusiness  is  bow 

during  the  last  vacation,  and  it  was  objected  transacted  at  chambers. 

that  the  party  had  been  guilty  of  delay  by  The  other  judges  concurred, 
waiting  until  the  term,  as  he  ought  to  have 
applied  to  another  judge  at  chambers  to 
set  aside  the  order. 
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BaOComt,      on  that  against  him,  Stevens,    It  was  not  until  the  notice  of  deckntbii  vis 
served,  that  be  discovered  the  intention  to  proceed  against  him. 

LlTTLEDALB>  J.—It  appears  to  me  that  these  proceedings  are  irregular,  h 
the  first  place  the  writ  was  issued  against  Sievene,  but  the  copy  served  hid 
the  name  of  Edwards  as  the  defendant.  That  ther^ore  was  not  a  true  oopj 
of  the  writ,  and  the  defendant  might  then  have  made  an  applicatioD  to  tbe 
Court  to  set  aside  the  service.  He  was  not,  however,  bound  to  take  notice 
of  the  irregularity  until  another  step  was  taken,  as  it  was  not  te  be  sap- 
posed  that  they  would  proceed  on  such  an  irregular  servipe.  On  the  30th  c( 
October,  a  declaration  was  filed  against  Steveme.  That  cerlaioly  vas 
irregular;  for  supposing  it  was  a  good  declaration  against  Stevens,  there  vis 
a  variance  between  the  writ  served  and  the  deckration ;  or  if  the  defeodut 
chose  to  treat  the  writ  as  irregular  then,  he  had  not  been  served  at  alL  Tbe 
only  difficulty  is  as  to  the  time  when  this  application  was  made.  Mj  ovn 
opinbn  is,  that  if  this  application  must  be  made  in  term,  that  it  way  be  at 
any  time  within  the  first  four  days.  Therefore  treating  it  as  «  motioo  that 
must  be  made  in  term,  this  application  was  made  in  full  time.  On  questkn^ 
arising  as  to  the  service  of  writs,  applications  may  be  made  to  a  judge  a; 
chambers.  If  such  applications  may  not  be  made,  the  whole  cause  joa;  be 
concluded,  now  that  proceedings  may  go  on  in  vacation,  before  an  oppor- 
tunity is  given  for  applying  to  the  Court  But,  it  is  said,  thst  vben  aa 
irregularity  of  this  kind  occurs  near  the  commencement  of  a  tens,  tk 
application  should  be  made  to  the  Ck>urt,  and  not  to  a  judge  at  chambers. 
That  is  a  question  that  I  must  take  time  to  consider.  But  «upposiii|:  it  is 
not  so,  then  it  is  a  question  whether  this  application  was  too  late.  Tbe 
notice  was  served  on  FHday^  the  30th  of  October;  a  summons  might  baie 
been  taken  out  the  next,  day  to  appear  before  a  judge  at  chambers;  aodl 
think  generally  that  the  application  must  be  made  within  the  first  lour  dajs. 
Then,  let  us  see  if  the  time  expired  before  Wednesday^  the  4th  of  November, 
and  the  question  will  be,  wheihfdT. Sunday  is  to  be. reckoned  one  of  tbeibar 
days.  If  it  is  not  to  be  so  reckoned,  then  this  application  was  made  in  time; 
but  if  on  the  other  hand,  the  Sunday  is  to  be  reckoned,  it  was  not  io  time. 
I  am  disposed  to  think  that  a  Sunday  is  to  be  reckoned  in  such  cases,  unless 
it  was  the  first  or  last  day.  My  present  idea  therefore  is,  that  in  that  point 
of  view  it  is  too  late ;  but  as  it  is  said,  that  when  it  is  near  the  commeace' 
ment  of  the  term,  the  motion  ought  to  be  made  to  the  Ck>\u't,  I  shall  take 
time  to  inquire  on  the  subject 

Cur,  adv.  ruk 

LiTTLBDALB,  J.  ailorwards  (November  25)  said  he  thought  the  app1i<»- 
tion  ought  to  have  been  made  to  a  judge  at  chambers  in  vacation,  and  witiiio 
four  days  of  the  service  of  the  notice,  and  that  the  four  days  mnniug  into 
the  term  made  no  diflerence.  He  also  thought  that  the  Sunday  must  be 
reckoned  one  of  the  four  days. 

Rule  disdiaifed. 
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Curtis  v.  Tabram.  Baiicoun, 


^HfS  wa8  a  rule  for  judgmeDt  as  in  case  of  nonsuit.     The  rule  had  been  Amiefor  judg- 
served  on  the  London  agent  of  the  attorney  employed  in  the  cause,  for  S'laonwiUU?! 

whom  ingbeen  serred 

more  than 
seven  years  ^ 

W,  H,  Wai90n  shewed  cause. — Issue  was  joined  in  this  cause  in  Hilary  f.^'*HP***°- 
_  "..«..  .^.  ^».j        tiff's  default  on 

TVrm,  1828,  and  notice  of  tnal  was  given  for  the  next  assizes  at  Cambridge,  the  Lmdon 

Since  that  time  no  steps  have  been  taken  in  the  cause,  and  though  it  is  not  n&-  Jfj^ntiff'^at- 

cessary  to  g^ve  a  term's  notice  («),  yet  the  Court  will  not,  under  the  circum-  tomcy,  who 

stances,  make  the  rule  absolute.     The  London  agent  is  obliged  now  to  resist  ^^  ft^him  and 

this  rule,  as  otherwise  he  might  have  been  liable  for  negligence.     In  his  knew  nothing 
«- 1     •    .  •       *      •  ..         i*    1        1  .     .«.      1       t  either  of  him  or 

affidavit  he  swears,  that  he  knows  nothing  of  the  plaintiff;  that  be  was  em*  of  the  plaintiff, 

ployed  by  Bayt^  an  attorney  at  Cambridge ;  that  he  had  ceased  to  act  for  f^J^Tomdle 

him ;  that  Baye  had  left  Cambridge,  and  that  he  did  not  know  where  he  was  the  rule  aVso- 

to  be  found.     Under  these  circumstance  the  Court  will  discharge  this  rule.  laraed^^M  as 

to  give  the  de- 

Austin,  contrd. — The  Statute  14  G.  2,  c.  17,  enacts  that  at  any  time  after  serve  it  on  some 

neglect  in  proceeding  to  trial,  judgment,  as  in  case  of  nonsuit,  may  be  given,  ^^^J^jJ^^^lli 

unless  upon  just  cause  and  reasonable  terms   the  judges  shall  allow  further  trial  being 

time  for  the  trial  of  the  issue.  The  discretion  of  the  Court,  therefore,  is  ^^^J  *"" 
limited  to  giving  time  for  the  trial,  and  all  that  the  Court  can  do  is  to  make 
the  rule  absolute,  or  to  give  time  for  the  trial.  The  time  that  has  elapsed 
will  not  make  any  difference.  When  the  agent  was  served  with  the  rule  he 
ought  to  have  communicated  to  the  defendant's  attorney  the  facts  disclosed 
on  his  affidavit.  It  would  have  enabled  the  defendant's  attorney  to  have 
taken  steps  to  serve  the  rule  on  some  other  person. 

Patteson,  J. — ^As  the  venue  is  in  Cambridgeehire,  and  no  trial  can  take 
place  until  the  next  assizes,  it  will  be  better  to  enlarge  the  rule  so  as  to  give 
the  defendant  time  to  serve  it  on  some  other  person.  No  delay  will  thereby 
take  place.  It  appears  that  the  London  agent  has  no  means  of  communicate 
ing  with  the  plaintiff  or  his  attorney. 

Rule  enlarged  until  the  next  Term  (by 

(a)  Doe  d.  Phiilipt  v.  Motes,  5  Term  (6)  See  this  case  in  Hilary  Term,  poif. 

Rep.  634. 

GiLMORB  V.   HaOUE.  ^^f^I?' 

^f     T.  WHiTE  moved  for  a  rule  to  plead  several  matters.     The  actk)n  In  an  action  bjr 

*  was  by  an  indorsee  against  the  acceptor  of  a  bill  of  exchange,  drawn  by  J^i^Mt  ^aij- 

Ckeqnnan  to  his  own  order.     The  defendant  wanted  to  plead  that  he  did  ceptorofabiU 

not  accept  the  biU,  and  that  Chapman  did  not  draw  it,  and  did  not  indorse  it  S,e*CourSt!- 

It  is  true  that  if  the  acceptance  is  proved  it  is  not  necessary  to  prove  the  ^"■J^*^jJ^°^ 

drawer's  handwriting;  but  yet  these  are  two  distinct  facts,  which  may  be  both  the  drawinc,  as 

pleaded.  •  J^^-\Sh 

acceptance. 

LrriXBDALB,  J. — If  the  acceptance  is  not  proved,  there  is  an  end  of  the 

2o 


524  -   TERM  REPORTS  in  the  KING'S  BENCH. 

BaU  Qmrt,  action,  and  if  it  is,  it  is  unnecessary  to  prove  the  drawing.  The  drawer  is 
also  the  same  person  as  the  first  indorser,  and  I  cannot  see  any  use  in  all  these 
pleas,  unless  there  is  a  suggestion  of  some  forgery  ha%nng  been  committed 
The  case  must  be  mentioned  to  the  full  Court 

Knowies,  on  a  subsequent  day,  shewed  cause  in  full  Court,  and 

The  rule  was  discharged  with  costs. 


BaU  Qmrt.  HiCKMAN    V>    DaLLIMORB. 

Diitringat  f^  TURNER  Rioved  for  a  distringas  on  an  affidavit,  stating  that  three 

two"ofthaalfis        *  ^''*  ^^^  ^^^^  made,  but  the  two  last  had  not  been  according  to  appoint- 

made  were  notj  ment  previously.     He  submitted  that,  under  the  circumstances  of  the  case, 

previoiu^p-       &  disiringos  might,  notwithstanding,  be  granted.     Notice  had  been  given  by 

pointment.         letter  to  the  defendant  that  proceedings  would  be  instituted,  and  a  distringas 

applied  for.     The  person  who  called  to  serve  the  writ  twice  saw  a  son  of  the 

defendant,  who  at  both  times  said  his  father  was  at  home,  but  would  not 

sufler  himself  to  be  served  with  the  writ.     He  refused  to  take  a  letter  for  his 

father,  but  said  that  if  it  was  put  into  a  particular  letter  box  it  would  reach 

him.     The  letter,  which  contained  a  notice  that  the  distringas  would  be 

applied  for,  was  accordingly  put  into  the  box. 

LiTTLEDALB,  J  — I  do  not  like  to  make  a  precedent,  but,  under  the  pecu- 
liar circumstances  of  this  case,  the  distringas  may  be  granted. 

Rule  granted. 

^w^cwirt.  Wood  v.  Gompertz. 

Serriceof  ano-  p   V,  LEE  moved  to  bring  the  defendant  up  to  be  discharged,  under  the 
Lorcr^  Artl^on         *  ^^^  Act     The  affidavit  stated  that  a  notice  had  been  served  at  the 
the  landlady  of  residence  of  one  of  the  creditors,  on  a  female  who  was  landlady  of  the  house. 
a  cnedUor  ^^    1^  is  true  that  in  the  case  of  Gardner  v.  Green  (a),  on  a  rule  to  compute,  it 
*°^^  *t  "^*      ^"^  ^^^  ^^**  service  on  a  landlady  was  not  sufficient.     That,  however,  was 
not  a  service  required  by  anv  Act  of  Parliament.     Here  the  question  is,  whe- 
ther there  has  been  a  sufficient  service  under  32  G.  2,  c.  28,  s.  16,  which 
requires  a  service  on  the  creditor  if  he  can  be  met  with.     This  service  is  suf- 
ficient, according  to  the  intention  of  that  Statute. 

LiTTLEDALB,  J. — Leaving  the  notice  with  the  landlady  is  not  sufficient, 
unless  there  has  been  an  acknowledgmeat.  It  does  not  appear  she  was  the 
servant  of  the  lodger. 

F,  V.  Lse,  the  next  day,  renewed  his  application  on  a  fresh  affidavit,  stating 
that  the  landlady  said  she  acted  as  servant  to  the  lodger,  and  had  delivered 
the  notice  to  him,  all  which  the  deponent  believed  to  be  true. 

Rule  granted  (6). 

(a)  S  Dowl.  P.  C.  S4S.  (6)  See  alto  Chappie  r,  Ashhy.  5  Bam. 

ft  Aid.  749;  I  Dowl.  &  Ryl.  S94. 
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Cooper  v.  Wheals.  Baucom-i. 

JM^ORDSWORTH  moved  to  set  aside  a  writ  of  summons  on  account  of  l.  Tujian^ 

irregularity.  The  defendant  was  described  as  of  Tuftmy-street,  in  the  S^t/of  MW- 
county  of  MideUewx,  but  no  parish  was  mentioned.  This  he  submitted  was  <^*f»,  i«  suf- 
not  sufficient  description  according  to  the  Stat.  2  &  3  fV.4,c,  39,  s.  1.  The  tion°of  al«!^^ 
action  also  was  described  thus,  ''action  promises,'*  instead  of  "action  on  ^end*ntiiia 

„  *  writ  01  lum- 

promises."  mons. 

2.  A  writ  of 

LiTTLBDALB,  J.,  thought  both  objections  insufficient.  Bcribing  theac- 

Rule  refused.       JJ^"  "  "  H^"^ 
sttad  of  **  aetion  on  promises/'  held  sufficient. 


Brouohton  v.  Jeremy  and  another.  Baaomn. 

TN  Jfdy  last  an  order  was  made  that  the  plaintiff,  who  was  residing  abroad.  The  Court  will 

should  give  security  for  costs,  and  that  in  the  mean  time  proceedings  ;ot  appoint  any 
i-iji_^j  r©      fixed  time  be- 

should  be  stayed.  fore  which  a 

plaintiff  is  to 

{rire  Sflcuritf 
^ „     _        _  ^       brcosts. 

a  fixed  time,  as  he  had  not  yet  given  it,  and  the  defendant,  Jeremy ^  had  been 
appointed  a  judge  in  the  Island  of  Ceylon,  If  the  security  was  not  now  soon 
given  there  would  be  a  greater  difficulty  in  making  the  defence  to  the  action 
on  account  of  the  absence  of  the  defendant,  Jeremy, 

LiTTLEDALE,  J. — I  never  heard  of  a  fixed  time  being  appointed  within  which 
the  security  must  be  given.  Until  it  is  given,  the  practice  is  to  order  pro- 
ceedings to  be  stayed.  It  would  be  contrary  to  the  general  rule,  and  I  do 
not  wish  to  make  a  precedent. 

Rule  refused. 

RiPLiNQ  V.  Watts.  BauomH. 

'DALL  shewed  cause  against  a  rule  to  set  aside  the  declaration  in  this  case  Declarations 
for  irregularity,  with  costs.     The  irregularity  complained  of  was,  that  it  SllSon  rtie" 
was  not  intituled  in  any  court,  as  it  ought  to  be  (a).  It  was,  however,  intituled  face  with  the 
at  the  back,  and  being  on  one  sheet  of  paper  only,  that  is  sufficient.  co^°  * 

Humfreyf  eonird, 

LiTTLEDALB,  J.— It  ougbt  to  be  intituled  as  usual,  on  the  faee.  If  I  were 
to  decide  this  was  sufficient,  declarations  would  never  hereafter  be  intituled 
otherwise. 

Rule  absolute. 

(a)  15  Reg,  Gen,  M.  T.  2  W.  4,  I  Dowl.  P.  C.  474. 
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BaaOmrt. 


In  ejectment,  if 
the  tenant  re- 
sides abroad, 
senrice  on  an 
a^ent  who  re- 
sided on  the 
premises  is 
■nfficient* 


Dob  d.  Treat  v.  Rob. 

j^TTREE  moved  for  judgment  against  the  casual  ejector..    The  tenant, 
who  was  a  merchant,  did  not  reside  on  the  premises  sought  to  be  re- 
covered, but  at  Hamburgh,    His  agent,  however,  did  reside  on  the  premises, 
and  service  had  been  made  on  him. 

LiTTLBDALB,  J. — That  is  sufficient. 

Rule  m>«  granted,  which  afterwards  was  made  absolute,  no  cause 
being  shewn. 


BaUCcmrU 


Frodsham  V.  Myers. 


The  Court  will 
not  compel  a 
plaintiff  to  give 
security  for 
costs  because 
he  had  gone  to 
serrein  afo- 
rei^  army  in  a 
cinl  war. 


^MITH  moved  that  the  plaintiff  should  give  security  for  costs.     Since  the 
commencement  of  the  action,  he  had  gone  to  serve  in  the  army  of  the 
Queen  o(  Spain,  in  the  civil  war  in  that  country. 

LiTTLBDALB,  J. — That  is  not  a  sufficient  reason  why  he  should  find 
security  for  costs.    It  is  not  like  a  permanent  residence  abroad. 


BaaComrt, 


The  Court  re- 
fused to  order 
an  attorney  to 
deliver  up  a 
deed  which  had 
been  given  him 
by  one  of  the 
parties  to  it  to 
get  executed 
by  his  client, 
who  was  to  be 
another  party. 


Exparte  Smart. 

npHIS  was  a  rule  calling  on  Sherwood,  an  attorney  of  this  Court,  to  shew 
cause  why  he  should  not  deliver  up  a  certain  deed,  and  why  he  should 
not  pay  the  costs  of  the  application.  The  parties  to  the  deed  were  John 
Smart,  his  wife  Jane  Smart,  and  Anthony  Payne  ;  and  the  deed  was  a  deed 
of  separation  between  the  two  first-mentioned  persons.  The  deed  had  been 
delivered  to  Sherwood,  as  attorney  of  John  Smart,  by  the  attorney  of  the 
trustee,  Anthony  Payne,  in  order  to  get  him  to  execute  it,  and  it  had  not 
been  returned. 


G.  T  White, — This  is  the  case  of  one  adverse  party  applying  against 
another ;  and  the  Court  will  not  therefore  grant  the  rule.  The  case  of  In  re 
Lowe  (a)  is  in  point  that  this  application  cannot  be  granted,  there  being  no 
cause  in  court.  Ai  re  Aithen  (b)  diflers  from  the  present  case ;  there  the 
application  was  by  a  party  against  his  own  attorney,  to  do  that  which  in 
justice  he  was  bound  to  do.    He  was  then  stopped  by  the  Court. 

Bkm/rey,  eontrd, — The  deed  was  delivered  to  Sherwood,  for  the  express 
purpose  of  getting  it  executed  by  his  client,  and  this  Court  will  exercise  the 
control  over  him  sought  for  by  this  rule,  as  it  is  connected  with  his 
character  of  an  attorney.  The  object  of  the  Court  exercising  this  authority 
over  attorneys,  is  to  prevent  parties  being  compelled  to  bring  an  action.  If 
this  application  is  refused,  an  action  of  trover  must  be  brought.    This  deed 


(a)  8  East,  837. 


(6)  4Bani.ftAld.  47. 
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was  delivered  to  the  attorney  entirely  in  his  character  of  attorney,  and  is      Ban  Conn. 
within  the  principle  of  Lord  TenterdetCs  judgment,  delivered  In  re  Aitkin,  Exparte 


Smart. 


LiTTLBDALB,  J. — ^It  would  be  Carryings  the  principle  farther  than  has  yet 
been  done,  was  I  to  make  this  rule  absolute.  Formerly  it  was  necessary 
ther«  should  be  some  cause  in  Court  The  case  of  In  re  Aitkin  carried 
the  principle  further;  but  this  rule  seeks  to  carry  it  still  further  than  was  done 
in  that  case.  This  is  an  adverse  proceeding,  and  not  a  case  where  there  has 
been  an  employment  of  an  attorney  by  his  own  client.  I  do  not  like  to 
extend  the  jurisdiction  of  the  Court.  Rule  discharged  without  costs. 


Smith  v.  Eldridge.  Kin^MBmch, 

A  SSUMPSIT.     Indebitatus  counts  for  work,  labour  and  materials.     The  1.  Where  a 

plaintiff  had  been  employed  by  the  defendant  to  build  an  hotel  at  Pi^pH^^^^tlT' 

Hastinge,     During  the  progress  of  the  work  the  defendant  paid  to  the  plain-  ^he  mleofCourt 

tiff,  on  account,  various  suras  of  money;  and  when  the  whole  was  finished  Jnl^iT parti cu- 

the  bill  was  sent  in,  amounting  to  1303/.     No  credit  was  given  for  the  sums  1*"  of  demand 

paid,  but  the  plaintiff  issued  a  writ  of  summons,  which  was  indorsed  for  the  mitted  to  have 

whole  demand.     The  particulars  delivered  with  the  declaration  only  .stated  ^cou?"\he 

the  same  sum  as  claimed  from  the  defendant     A  summons  for  further  parti-  Court  refused 

Gulars  was  taken  out  before  Coleridge,  J.;  and  the  defendant  insisted  that  todeprive^S 

credit  ought  to  have  been  given  in  the  particulars  for  the  sums  of  money  of  coats,  after 

paid  during  the  progress  of  the  work ;  but  the  attorney  for  the  plaintiff  said,  been  referred 

that  he  had  no  credit  to  give,  and  the  learned  judge  then  refused  to  try  the  1*^  ftrbrtwrion, 

,      .  1    t        i«         !•       •        1  *  terma  of 

merits  of  the  case  upon  affidavit,  and  therefore  dismissed  the  summons.   The  the  coats  abid- 

eause  came  on  for  trial ;  and  was  ultimately  referred  to  arbitmtion,  upon  the  Lncl  an  award' 

terms  that  the  eoits  of  the  cause  should  abide  the  event ;  and  the  costs  of  Had  been  made 

the  arbitratbn  be  in  the  discretion  of  the  arbitrator.    At  the  reference,  the  matter. 
plaintiff  stated  his  whole  claim  to  be  only  400X,  but  the  arbitrator  found  the     ?:  7^^  ^^® 

*..  -,  ,,  ,1,  which  requires 

Bum  of  63/.  8«.  to  be  due ;  and  that  sum  was  to  be  reduced  by  a  counter  the  sum  or 

claim  of  9/.,  making  the  final  balanee  64/.  8«.  to  Waled"i^ 

a  particular  of 

Theeiger  now  applied  for  a  rule  to  deprive  the  plaintiff  of  costs  for  breach  does  not  require 

of  the  rule  of  Court  (a),  which  requires  a  particular  of  the  sum  and  balance  the  plaimiff  to 

I  •       J    .      L      J  .      .       J  1-  1      ►  .      L       1     1         .        .  .  sUte  the  Uema 

claimed  to  be  due,  to  be  deuvered  with  the  declaration  in  actions  on  the  in  reductiem  of 

common  counU.   The  case  of  Adiingtam  v.  Appieton  (*)  is  in  point,  so  far  as  ii"*suffi^St  if'* 

to  shew  that  where  an  action  is  brought  to  recover  the  balance  of  an  account.  He  state  the 

the  particular  ought  to  give  credit  for  payments  admitted  to  have  been  made,  ^^*  glnerallj^ 

and  should  state  the  exact  sum  for  which  the  plaintiff  goes.     The  only  dif-  *f  ^'t^^  *Hew 

ficulty  arises  here  upon  the  circumstance  of  there  having  been,  in  this  case,  an  claims. 
order  of  reference  upon  the  terms  of  the  costs  abiding  the  event.  That  is  not 
sufficient  of  itself  to  deprive  the  defendant  of  his  right  to  make  this  application, 
although  it  might  be  an  answer  to  an  application  to  deprive  the  plaintiff  of 
his  costs  under  the  43  Geo.  3,  c.  46. — [Patteson,  J. — The  case  of  Adiington 
V.  Appieton  has  been  misunderstood.  It  is  supposed  to  be  a  decision  that 
the  plaintiff  must  give  the  items  in  reduction  of  his  demand,  that  is  not 


(a)  Reg  Qen.  T.  T.  1  W.  4,  No.  6.  {h)  2  Camp.  410. 

VOL.  r.  2  p 
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Kinifi  Bmdi.  80,  he  must  state  the  balance,  but  he  need  not  state  how  that  balance  is 
made  up.] — [Lord  Denman,  C.  J. — The  defendHnt  knew  what  was  due,  and 
ought  to  have  tendered  it.] — He  did  not  know  the  real  amount  of  the  demand. 
— [Lord  Denman,  C.  J.] — ^But  he  knew  what  he  had  paid,  and  ought  to  have 
tendered  the  balance  which  he  believed  to  be  due]. — It  is  not  enough  to 
throw  such  a  burden  on  the  defendant.  The  plaintiff  ought  to  shew  in  his 
particulars  what  is  the  sum  he  really  seeks  to  recover ;  if  he  does  not  do  this 
he  must  sufler  in  costs. 

Pnr  Curiam. — ^We  have  not  the  power  to  call  on  the  plaintiff  in  the  way 
now  asked.  The  arbitrator  has  decided  on  the  whole  merits  of  the  ca«e : 
and  on  the  particular  of  claim  among  the  rest.  We  cannot  interfere  with  the 
co8ts,  which  have  been  made  to  abide  the  event  of  the  suit 

Rule  refused. 


Doe  d.  Preedy  v.  Holton. 

A  dPTise  W9M  p' JECTMENT  for  some  cottages  at  SwancUfft,  in  OxfardMre,     At  the 

made  to  J.  of  ^^^1  hefofe  Wiiliams,  J.,  at  the  Assizes  for  Oxford,  it  appeared  that  the 

or  tenement  Cottages  Were  purchased  by  Joteph  Preedy  m  1795,  together  with  a  house 

testVtorrnfded  ^  which  they  adjoined,  and  in  which  he  resided  until  his  death.     In  1797  he 

with  the  offices  separated  the  cottages  from  the  house  by  a  stone  wall,  and  from  that  time  let 

fices  and  buiM-  them  separately ;  and  they  were  never  afterwards  in  his  occupation.     In 

ingi!,yaTd««nd  ijjjg  ^y  hjg  ^m  dated  l8t  January,  Jaeeph  Preedy  devised  to  B,  J.  and  /. 

garrlens  to  the       ,»,,,.,.  „  ,.  ,  "^  "^     ,      .         ,  .        . 

■ameadj  ii>ing,  Preedy,  and  their  heir«,  all  his  real  estate,  upon  trust,  dunng  the  minority  of 

JeiTclliw""  *"*  ®'^®^  ^^  Joseph  Preedy,  to  receive  the  rents  and  profits  of  all  that 

&c.  called  hj  messuage  or  tenement  in  Sicanciiffe,  wherein  he  the  testator  then  resided, 

with°the7ppur-  ^^^^  ^^^  oflSces,  outhouses,  bams,  stables  and  other  edifices  and  buildings, 

^f^^^r*  ^^'^^i  y^^^  ^^^  gardens  to  the  same  adjoining,  and  all  the  several  closes  or  inclosed 

land!  then  in  grounds,  pieces  and  parcels  of  ground  called  and  known  by  the  several 

his  own  occn-  names  of,  &c  with  the  appurtenances,  part  of  the  farm  and  lands  then  in 

pation.    A  fur-  '  .         •  -•      i  i^  i  .  t    r  .    n        i 

ther  derise  was  his  own  occupation,  &c. ;  and  when  and  so  soon  as  the  said  Joseph  Preedy 
Suther^he^  should  have  attained  the  age  of  twenty-one,  that  they  the  trustees  should  be 
testator's  closes,  seised  of  the  above-mentioned  premises  in  trust  for  Joseph  Preedy  and  his 
place"  whh  *°^  heirs,  &c.  for  ever,  and  upon  further  trust,  during  the  minority  of  Benjamin 
their  appurte-     Preedy,  the  testator's  younger  son,  to  receive  the  rents  and  profits  of  all  that 

nances,  except  ^  .      *,  ,.^        n    i    i      ^ri  ^  ■  i.    i        i«? 

what  he  had  be-  messuage  or  tenement  m  Swancltffe,  called  the  Old  Grange,  with  the  offices, 

^veraTOTttagM  o^^^^uses,  &c.,  to  the  Same  adjoining,  and  of  all  other  the  testator's  closes  or 

adjoining  the  inclosed  grounds,  pieces  or  parcels  of  land,  and  other  hereditaments  in  Swan^ 

thetestato^re^  ^^^ff^f  "^^^^  ^^^ir  appurtenances,  except  what  he  had  thereinliefore  devised  in 

sided  had  been  trust  for  his  SOU  Joseph  Preedy,  when  and  as  soon  as  Benjamin  Preedy 

getherwiih  u  fthould  have  attained  the  age  of  twenty-one,  upon  trust  that  the  said  trustees 

been "' ^'^af *d  ®^°^^^   ^  seised  of  the  last-mentioned  premises  in  trust  for  Benjamin 

by  a  wall,  and  Preedy  and  his  heirs,  &c.  for  ever.     Joseph  and  Benjamin  Preedy  having 

timernhiW^  respectively  attained  the  age  of  twenty-one,  Benjamin  Preedy,  the  lessor 

oiipation:—  of  the  plaintiff,  claimed  the  property  in  question,  as  passing  under  the  re- 

WeW,  that  they 

Sassed  by  the 
evise  to  J. :  hM,  also,  that  evidence  of  declarations  by  the  testator,  made  at  the  time  of  Driving 
instructions  for,  and  executing  his  will,  were  inadmissible  for  the  purpose  of  shewing  thai  he  in- 
tended the  cottages  to  go  to  B. 
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nidnarj  devise.     The  defendant  claimed  as  mortgagee  of  Joneph  Preedy^  as    JCfi^fl  Bemk. 

passing  under  the  devise  in  trust  for  him,  of  all  edifices  and  buildings,  &c.      j^^  ^^^ 

adjoining  to  the  messuage  or  tenement  wherein  the  testator  resided  at  the       Preboy 

time  of  making  his  will.     Certain  declarations  made  by  the  testator  at  the       Hoi^on. 

time  of  giving  instructions  for  his  will,  and  also  at  the  time  of  executing  it, 

to  shew  his  intention  with  respect  to  the  two  cottages,  were  ofiered  in  evidence 

on  behalf  of  the  lessor  of  the  plain  tiflf,  but  were  rejected  by  the  learned  judge; 

he  being  of  opinion  that  the  cottages  passed  under  the  devise  to  JoMeph  Preedy. 

A  verdict  was  found  for  the  defendant,  with  leave  to  move  to  enter  a  verdict 

for  the  plaintifl^  in  case  the  Court  should  be  of  (pinion  that,  upon  the  con« 

struction  of  'the  will — having  reference  to  those  circumstances  the  evidence 

of  which  was  admitted — the  lessor  of  the  plaintiff  was  entitled  to  the  premises 

in  question,  and  for  a  new  trial  in  case  the  Court  should  be  of  opinion  that 

the  evidence  of  the  testator*s  declarations  had  been  improperly  rejected. 

LudloWy  Serjt,  now  moved  accordingly. — Hie  evidence  tendered  was  im- 
properly rejected.  There  having  been  evidence  admitted  to  shew  what  was 
the  property  of  the  testator,  his  declarations  made  at  the  time  of  giving 
instructions  for  the  will,  and  at  the  time  of  executing  it,  ought  also  to  have 
been  received.  The  declarations  of  a  testator  may  always  be  received  in  aid 
of  the  construction  of  a  doubtful  will. — [Lord  Denman,  C.  J. — The  parol 
evidence  admitted  here,  applied  to  no  case  of  ambiguity,  but  merely  shewed 
what  property  of  the  testator  existed  at  the  time  of  making  his  wrIL] — There 
is  an  ambiguity  on  the  face  of  this  will,  which  it  is  necessary  to  explain.  Two 
estates  are  given  to  the  testator's  two  sons,  and  it  is  necessary  to  explain 
what  those  estates  were.  The  words  in  the  will  are  true  in  part,  but  not  in 
every  particular,  and  therefore  come  within  the  second  class  of  cases 
mentioned  by  Tindalf  C.  J.,  in  the  judgment  in  Miller  v.  Traven  (a).  On 
the  point  of  construction,  it  cannot  be  necessarily  implied  from  the  words  of 
the  first  devise  that  that  devise  will  carry  the  cottages.  The  words  at  the  end 
of  the  devise  must  be  taken  with  the  rest,  ''  part  of  the  farm  now  in  my  own 
occupation."  This  is  therefore  to  be  taken  as  the  test  of  what  the  testator 
intended  to  give  to  Joseph;  and  his  will  being  in  this  respect  ambiguous,  his 
declarations  ought  to  have  been  received  to  explain  it. 

Lord  Denman,  C.  J. — ^The  lessor  of  the  plaintiff  here  is  Benjamin  Preedy, 
and  the  defendant  claims  under  Joseph  Preedy.  Benjamin  Preedy  is  the 
re^*iduary  devisee  of  all  that  the  testator  did  not  devise  before  he  came  to  the 
devise  of  the  residue  in  his  will.  He  gives  to  Benjamin  all  except  what  he 
has  already  given  to  Joseph.  The  question,  therefore,  is  what  he  does  give 
to  Joseph.  He  gives  the  messuage  in  which  he  then  resides,  with  the  offices 
and  other  edifices  and  buildings,  yards  and  gardens  to  the  same  adjoining.  The 
cottages  in  question  were  adjoining  the  same.  That  is  sufficient  to  bring  them 
within  the  terms  of  the  devise.  Beyond  that  he  gave  a  part  of  the  farms  and 
lands  which  were  in  his  own  occupation :  from  which  it  was  argued  that  the 
expression,  "in  my  occupation,"  must  be  considered  as  included  in  the 
descriptbn,  and  that  the  test  of  what  he  meant  to  give  is  to  be  found  in  the 
use  of  that  expression.  It  does  not  appear  to  me  that  is  so ;  the  qualification 
extends  only  to  that  particular  portion  of  property.    I  do  not  think  that  a 

(a)  8  Bin^.  848. 
2  p  2 


Dob  dem. 
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doubt  can  be  raised  on  the  subject.     When  there  is  property  proved  to  exist 

which  precisely  answers  the  description  of  the  terms  of  the  will,  as  it  does  in 
I^EEDT  the  present  case,  we  cannot  be  justified  in  receiving  evidence  of  what  one  of 
UoLTON.       ^^^  parties  says  was  the  intentbn  of  the  testator  with  regard  to  that  property. 

The  learned  judge  was  therefore  right  in  refusing  to  receive  evidence  as  to  the 

intention  of  the  testator. 

Patteson,  J. — I  am  of  the  same  opinion.  My  brother  Ludlow  wants  us 
to  read  the  sentence  thus,  "  edifices  and  buildings  to  the  same  adjoining,  coid 
in  my  occupation  ;'*  but  that  expression  is  not  to  be  found  in  the  will  itself, 
nor  is  there  any  thing  in  the  will  which  leads  us  to  the  same  conclusion. 
The  word  "adjoining'*  is  not  ambiguous.  Then  it  is  said  that  extrinsic 
evidence  has  been  received  in  similar  cases.  That  must  be  the  case  when 
the  words  of  the  will  are  general^  as  ''  all  my  houses,"  or  "  all  my  lands ;" 
in  which  case  you  must  shew,  by  extrinsic  evidence,  what  those  houses,  or 
what  those  lands  are.  Here,  however,  the  devise  in  the  will  is  unambiguous. 
If  it  is  proved  that  the  cottages  in  question  were  "adjoining,"  they  must 
pass  under  the  words  of  this  will ;  but  the  Court  has  been  required  to  receive 
evidence  of  the  declarations  of  the  testator,  for  the  purpose  of  shewing  that  he 
meant,  not  only  "  adjoining,"  but  also  "  and  in  my  occupation."  I  think 
that  such  evidence  could  not  be  received  for  the  purpose  of  construing  this 
will ;  it  would  in  fact  be  contradicting  it  The  learned  judge  was  quite  right 
in  rejecting  such  evidence. 

CoLBRlDOB,  J. — ^I  am  quite  of  opinion  with  the  rest  of  the  Court  on  this 
point.  The  point  for  us  now  to  consider  is,  whether  the  learned  judge  was 
right  in  the  construction  which  he  put  on  the  will.  I  think  that  he  was. .  The 
only  restriction  was  that  the  property  must  be  adjoining  to  something,  and 
it  was  adjoining  to  the  messuage  on  which  the  testator  resided.  The  will 
then  goes  on  to  describe  other  lands  which  must  be  part  of  the  farm  then  in 
his  own  occupation ;  that  is  not  the  case  with  regard  to  these  cottages.  As 
to  the  argument  upon  the  admissibility,  in  some  cases,  of  extrinsic  evidence, 
it  is  clear  that  in  particular  instances  such  evidence  must  be  had  recourse  to. 
Thus,  if  a  man  leaves  "  his  estate  at  Blackacre^^  it  must  be  shewn  what  is 
his  estate  at  Biackaere,  The  declarations  of  the  testator,  however,  if 
taken  by  themselves,  and  without  reference  to  the  will,  have  no  meaning  ; 
and  if  applied  to  the  will,  they  must  be  applied  for  the  purpose  of  giving  it 
a  more  extended,  or  a  more  limited  meaning,  than  the  words  themselves  will 
allow.  This  cannot  be  done,  and  evidence  of  these  declarations  was,  there- 
fore, properly  rejected. 

WuxiAMs,  J.,  concurred. 

Rule  refused. 
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Hall  v.    MiDDLETON.  Kin^MBench. 

A  SSUMPSIT  for  money  lent,  and  on  an  account  stated.     Plea:  payment   1.  Inassummlt 
of  15/.,  and  acceptance  in  accord  and  satisfaction.   New  assignment,  that  de'fendanV  ^  ^ 
the  action  was  brought  on  a  different  promise  from  that  alleged  in  the  decla-,  pleaded  pty- 
ration ;  and  to  that  a  plea  of  non  assumpsit.  At  the  trial  before  the  under  sheriff  cepttnce  in 
of  Derbyshxrs,  the  plaintiff  having  proved  a  loan  to  the  defendant  of  a  sum  of  J^fJ^j*"**  jh^ 
15/.,  the  defendant  called  a  witness  who  proved  that  a  sum  of  15/.  had  been  oUiDtiff  replied 
paid  by  the  defendant  to  the  plaintiff,  but  he  could  not  say  that  it  was  in  a^ning^a^ii^ 
payment  of  the  specific  debt  which  the  plaintiff  had  shewn  to  have  existed,   ferent  debt, 
The  under  sheriff  was  requested  by  the  defendant  to  put  it  as  a  question  to  the  defendant 
jury,  whether  there  were  not  in  fact  two  sums  of  15/.  each,  lent  by  the  plain-  £l^[^[^J*!l 
tiff  to  the  defendant  (a)  ?     That  question  was  not  put  to  the  jury ;  and  they  HOd,  that  the 
found  a  verdict  for  the  plaintiff  with  15/.  damages.     A  rule  nisi  was  obtained  whJtheMhrre 
by  MauUy  for  a  new  trial,  on  the  ground  of  misdirection.  were  two  debu 

or  only  one, 
which  the  plain- 

W,  H.  Watson  shewed  cause. — Although  where  there  is  a  new  assignment,  |»^  was  bound 
and  it  appears  that  there  is  only  in  fact  one  trespass  or  one  debt,  the  plain-      1  When  in 

tiff  is  not  in  a  situation  to  recover;  yet,  in  the  present  instance,  as  the  new  puij,*iff?roved 

assignment  admits  the  pajrment  of  (Mie  debt,  the  defendant  by  his  attempt  to  one  debt  only. 

shew  the  payment  of  another  which  the  plaintiff  had  proved  to  exist,  has  ^^t  proved 

admitted  that  there  was  a  second.    In  Oakley  v.  Dams  (6),  it  was  proved  F^T™®^^  o^ » 

affirmatively  that  there  was  only  one  act  of  trespass.    So  in  PrcUt  v.  but  did\iot^° ' 

Grooms  (c),  the  same  thing  was  admitted.     Then  again,  the  defendant  is  not  f  JinVfhauhe 

in  a  situation  to  object  now  that  it  was  not  put  as  a  fact  to  the  jury  to  say  payment  was 

whether  there  were  not  two  debts.     The  point  was  not  taken  at  the  trial;  S^t^*  of  th^ 

and  the  defendant  having  then  rested  his  case  on  a  point  which  failed,  cannot  ^^^  proved ; 

now  change  his  ground.^ — [Patteson,  J. — As  there  was  no  plea  of  payment  to  f^und  for"t?e 

ihe  new  assignment,  the  defendant  was  not  at  liberty  to  give  any  evidence  of  ?7^u"hTth 

payment  of  the  debt  proved.     His  evidence  was,  therefore,  in  effect  only  effect  of  such 

given  for  the  purpose  of  identifying  thedebt  proved  with  that  admitted  on  the  merelj^to^den- 

record  to  have  been  paid.] — ^It  does  not  seem  to  be  material  whether  the  tify  the  debt 

evidence  was  given  for  the  purpose  of  shewing  the  identity,  or  of  proving  pay-  puhitiff;  with 

irjent.    If  the  under  sheriff  was  wrong,  it  was  the  defendant's  own  &ult,  and  that  admitted 

he  ought  not  now  to  avail  himself  of  the  objectiua  been  paid;  and 

therefore  that 
,  ,         rwn         1    1  the  question  on 

Mauls,  m  support  of  the  rule. — The  whole  question  was,  whether  there  the  record, 
were  two  debts  or  only  one ;  and  that  question  was  never  submitted  to  the  werMwo^ebu 
jury.     Then  there  does  not  appear  to  have  been  anything  in  the  conduct  of  ^^  only  <>"«• 
the  defendant  or  his  advocate  which  will  prevent  his  now  being  entitled  to  have  been  submlued 
a  new  trial,  on  the  ground  that  the  judge  did  not  put  the  proper  question  to  ^  the  jury. 
the  jury. 

Lord  Dbnman,  C.  J. — The  only  issue  was  as  to  the  existence  of  a  second 
debt   If  there  was  not  any  evidence  on  the  part  of  the  plaintiff,  the  defendant 

(a'S  On  thin  point  there  was  a  difference  latter  stated  that  it  was  not  done  uotil  after 

between  tht  affidavits  on  which  the  rule  was  the  jury  had  faund  their  verdict 

obtained,  aid  the  notes  of  the  under  sherifll  (6)  16  Easi,  82. 

The  former  blitzed  that  the  application  was  (c)  15  East,  285. 
'  i  before  th«;  case  went  to  the  jury ;  the 
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would  have  been  entitled  to  a  nonsuit.  The  evidence  of  payment  as  such 
was  wholly  immaterial :  it  was  only  important  as  regarded  the  identity  of  the 
debt  proved  with  that  admitted  to  have  been  paid. 

Pattbson,  J. — ^If  there  had  been  no  evidence  at  all  of  a  second  debt,  the 
defendant  would  have  been  entitled  to  a  nonsuit.  There  was,  however,  some 
evidence  by  reason  of  the  defendant's  failing  to  identify  the  sum  proved  with 
the  sum  admitted.  The  question,  whether  there  were  two  debts,  ought  to 
have  been  put  to  the  jury.  The  rule  for  a  new  trial  must  therefore  be  made 
absolute. 

Ride  absolute. 


Broad  v.  M^Aylmer. 


Where  t  pUin- 
tiff  relies  upon 
a  merctntife 
custom  to  sup- 
port his  claim 
for  commision 
to  t  certain 
•mount,  the 
defendant  may, 
without  any 
special  plea, 

5 reduce  evi- 
ence  to  sheir 
that  under  cer- 
tain circum- 
stances the 
custom  is  to 
pay  hut  half 
that  amounr. 
The  evidence 
being  offered 
to  shew  that 
the  contingent 
reduction  was 
part  of  the  ori- 
ginal contract, 
and  not  that  it 
was  a  subse- 
quexkt  altera- 
tion so  as  to 
create  a  new 
contract. 


A  SSUMPSIT  for  62/.  Ss,  for  commission  for  procuring  a  charter-party. 
Plea,  according  to  the  form  directed  Reg,  Gen,  H.  T,  4  W,  4,  rule  17, 
payment  as  to  26/.  4^.,  and  non  aewmpsit  as  to  the  rest  At  the  trial  before 
Lord  Denman,  C.  J.,  at  the  Sittings  in  Landon^  after  last  Term,  it  appeared 
that  the  plaintiff  was  a  ship-broker ;  and  the  defendant  the  owner  of  a  vessd : 
that  the  defendant  was  desirous  of  procuring  a  cargo  for  his  vessel,  and  em- 
ployed  the  plaintiff  for  that  purpose.  The  plaintiff  obtained  a  homeward 
cargo,  and  the  charter-party  was  signed  by  the  charterer,  but  as  the  defendant 
could  not  obtain  an  outward  cargo,  and  the  voyage  would,  therefore,  be  compa- 
ratively unprofitable;  the  defendant  applied  to  the  charterer  to  annul  the 
contract,  and  it  was  annulled  accordingly.  The  plaintiff  claimed  five  per  cent 
commission  upon  the  value  of  the  (height  for  the  cargo  he  had  procured,  and 
he  produced  witnesses  who  swore  to  that  being  the  customary  amount  of 
commission  to  ship-brokers.  The  defendant  set  up  in  answer  a  custom, 
that  when  there  was  merely  a  contract  to  take  a  cargn^  but  none  was 
actually  taken,  the  parties  themselves  putting  an  end  to  the  agreement,  the 
custom  was  for  the  broker  only  to  receive  half  the  amount  of  the  full  com- 
mission, namely,  two  and  a-half jMf  cent,,  and  that  in  fact  the  plaintiff  had  agreed 
to  accept  only  that  It  was  objected  that  evidence  of  this  could  not  be  given 
under  the  pleadings  in  this  case,  as  it  went  to  estabUsh  a  new  contract,  which 
ought  to  have  been  specially  pleaded.  The  learned  judge,  however,  admitted 
the  evidence,  with  a  view  to  see  what  was  the  original  understanding  of  the 
parties  at  the  time  of  making  the  contract,  and  he  left  it  to  the  jury  to  say 
whether  they  found  the  custom  set  up  by  the  defendant,  to  have  been 
proved.  The  jury  found  that  jt  was  proved,  and  returned  a  verdict  for  the 
defendant ;  but  leave  was  reserved  to  the  plaintiff  to  move  to  enter  a  verdict 
for  26/.  4«. 


//i7/  now  moved  accordingly. — The  custom  attempted  to  be  proved  in  evi- 
dence under  these  pleadings  amounted  in  fact  to  a  new  contract,  and  ought 
to  have  been  specially  pleaded :  without  being  so  pleaded,  the  evidence  was 
iuacimissible.  The  original  contract  was  completed  the  moment  the  charter- 
party  was  signed,  and  no  change  could  afterwards  be  made  in  it  by  any  evi- 
dence of  any  supposed  custom.  The  plaintiff  then  became  entitled  to  his  full 
commission,  and  if  any  new  state  of  things  was  to  be  relied  on  as  taking  away  • 
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from  him  his  andoubted  right,   it  should  hare  been  pleaded.     Fidgett  ▼.    JTii^  Bendu 
Ptnny  (a)  is  directly  in  point. 

Lord  Dbnman,  C.  J. — ^We  are  all  clearly  of  opini(m  that  the  evidence  in 
question  would  not  be  admissible,  if  the  original  contract  was  to  be  enforced 
at  all  events,  but  I  left  it  to  the  juiy  to  say,  whether  that  was  or  was  not  the 
fkct.  The  question  I  put  to  them  was,  whether  the  conduct  of  the  plaintiff  did 
not,  under  the  circumstances,  shew  that  he  agreed  to  take  only  two  and  a-half 
per  cent, ;  my  own  impression  was  that  such  was  the  case.  The  defence,  in 
substance,  was  not  merely  that  there  was  an  unfortunate  result  of  this  ad- 
venture, but  that  the  plaintiff  had  not  done  all  that  he  ought  to  have  done. 

Pattbson,  J. — ^There  is  no  diflerence  of  opinion  between  the  counsel  and 
the  Court  as  to  the  law,  that  if  there  was  an  original  contract  to  pay  ^ve  per 
cent,  to  the  plaintiff,  anything  which  happened  afterwards  could  not  be  given 
in  evidence  under  these  pleadings ;  but  the  evidence  that  was  received,  was  so 
received  for  the  purpose  of  shewing  what  the  original  contract  was.  It  is  now 
clear  that  with  the  custom  of  the  broker  to  receive  6ve  per  cent  on  obtaining 
a  cargo — on  which  custom  the  plaintiff  rests  his  claim — ^is  connected  another, 
that  if  the  contract  for  the  cargo  shall  go  off,  he  is  to  receive  only  half  that 
amount  of  commission.  If  the  jury  can  be  satisfied  that  such  was  the 
fact,  the  contract  must  be  considered  to  be  founded  on  the  whole  and  not  on 
a  part  of  the  custom.     There  is  no  difficulty  whatever  about  the  law. 

VViLLiAHS,  J. — ^It  is  quite  clear  that  the  evidence  was  received  in  order  to 
shew  what  the  original  contract  was,  not  in  order  to  engraft  a  new  condition 
on  it ;  in  that  view  of  the  case  there  can  be  no  doubt  of  its  admissibility. 

CoLKRiDGK,  J. — The  foundation  of  the  argument  now  pressed  upon  us  is, 
that  there  was  an  original  contract  for  the  payment  of  Qve  per  cent  at  all 
events,  and  that  what  afterwards  occurred  was  an  alteration  of  the  original 
contract,  and  was  in  substance  a  new  contract,  and  ought  therefore  to  have 
been  pleaded.  If  so,  there  is  an  end  of  the  question ;  but  I  apprehend  that 
it  is  not  so,  for  the  evidence  which  shews  the  custom,  on  which  the  contract, 
as  alleged  by  the  plaintiff,  is  founded,  shews  also  the  custom  on  which  the 
defendant  relies  for  his  defence. 

Rule  refused, 
(a)  1  Cromp.,  Mtet.  &  Ros.  108. 

Th£  King  v.  The  Lords  Commissioners  of  the  Treasury, 

TiTR.  W,  H,  Carmichael  Smyth,  in  person,  had  obtained  a  rule  niei  for  a  1.  TheLoitU 

mandamus  to  be  directed  to  the  defendants,  directing  them  to  issue  to  S^Jj^SSd  i 

the  Paymaster  of  the  Civil  Contingencies,  or  other  proper  officer,  their  warrant  retired  allow- 
ance to  a  pub- 
lic officer ;  and  obtained  a  vote  of  parliament  for  a  particular  sum,  which  was  received  from  time 
to  time  under  the  Appropriation  Act,  by  the  proper  officer.  In  several  letters  written  by  their 
Mcretary  these  facts  weas  stated,  and  directions  given  as  to  the  mode  of  obtaining  payment. 
The  Lords  of  the  Treasury  refused  to  give  an  authority  to  him  to  pay  it  over  to  the  individual 
to  whom  h  was  granted, unless  ut^m  conditions  to  which  he  would  not  agree: — Hdd,  that  he 
had  a  legal  right  to  the  amount  so  received,  which  the  Court  would  enforce  by  mandamus. 

2.  The  mandamus  was  directed  to  the  Lords  of  the  Treasury  to  iasue  the  proper  minute  or 
•uthority  to  insur*  tbe  payment. 
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Kin^a  Benfh.  (oT  payment,  out  of  the  Civil  List,  of  the  arrears  of  the  pension  or  retired 
allowance  of  iMr.  Smyth,  from  the  5th  of  Jpril,  1826,  to  the  lOth  of  October^ 
1835.  It  appeared  by  the  aflidavits,  that  in  1811,  Mr.  Smyth  had  been  ap- 
pointed one  of  the  paymasters  of  Exchequer  Bills.  On  the  14th  of  October^ 
1826,  he  received  a  letter  from  Mr.  Hill,  then  assistant  secretary  to  the 
Treasury,  to  the  effect  that  the  Lords  of  the  Treasury  would  submit  a  vote 
to  Parliament  for  granting  to  him  a  retired  allowance,  at  the  rate  of  166/.  per 
annum,  to  commence  from  the  5th  of  April,  1826.  On  the  26th  ot November, 
1829,  he  received  a  letter  from  Mr.  George  Dawson,  then  secretary  to  the 
Treasury,  informing  him  that  the  allowance,  with  any  arrears  that  might  be 
due  upon  it,  would,  like  any  other  allowance,  be  paid  to  him  on  applicatioD 
to  the  Paymaster  of  Exchequer  Bills.  On  the  28th  of  May,  1835,  Mr. 
Smyth  made  a  personal  application  to  Mr.  E,  H,  Denieon,  one  of  the  pay- 
masters of  Exchequer  Bills,  for  payment  of  this  retired  allowance,  but  was 
informed  that  the  Paymaster  had  no  funds  with  which  to  pay  it  Inconse- 
quence of  this  he  wrote  a  letter  to  Lord  Meiboume,  stating  the  whole  of  the 
circumstances,  and  requesting  to  know  at  what  office  he  was  to  apply  for 
payment  To  this  letter  he  received  one  in  reply  from  the  private  secretary 
of  Lord  Meiboume,  acquainting  him  that  he  might  receive  his  pension  on 
application  to  the  Paymaster  of  Civil  Services  at  the  Treasury.  Mr.  Smyth 
then  wrote  to  Mr.  Sergeant,  the  Paymaster  of  Civil  Services,  but  received 
from  him  an  answer  stating  that  he  had  na  authority  from  the  Treasury  for 
the  issue  of  the  allowance.  On  the  22d  of  June,  Mr.  Smyth  wrote  to  Mr. 
Stanley,  one  of  the  joint  secretaries  of  the  Treasury,  requesting  that  an 
authority  might  be  given  to  the  Paymaster  of  Civil  Services  to  pay  the 
retired  allowance;  and  he  was  then  informed  that  the  Solicitor  of  the 
Treasury  would  acquaint  him  with  the  conditions  on  which  his  retired 
allowance  would  be  paid.  On  the  17th  of  Auguet,  he  received  a  letter  from 
Mr.  Bourchier,  one  of  the  joint  solicitors  of  the  Treasury,  declaring  those 
conditions.     It  was  in  the  following  terms : — 

"  I  beg  leave  to  acquaint  you  that  I  have  been  directed  by  the  Lords  of  the 
Treasury  to  prepare  an  instrument  to  be  signed  by  you  previous  to  your 
receiving  the  arrears  of  your  retired  allowance,  to  secure  you  instituting  no 
further  legal  proceedings  in  respect  of  your  late  office,  or  your  late  colleagues 
in  that  office.  It  appears  to  me  that  a  bond  is  the  most  proper  instrument 
for  this  purpose,  and  I  beg  the  favour  of  your  informing  me  whether  you  are 
willing  to  enter  into  such  a  bond,  with  one  sufficient  and  responsible  surety, 
in  such  penalty  as  their  lordships  may  direct."  After  this  letter,  Mr.  Smyth, 
upon  inquiry  as  to  the  nature  of  the  security  required,  was  informed  by  Mr. 
Bourchier  that,  it  was  intended  that  the  security  to  be  given  should  extend 
to  all  proceedings  whatsoever,  so  as  to  afford  the  gentlemen  for  whose  quiet 
it  was  required,  complete  security  in  respect  of  all  supposed  causes  of  com- 
plaint arising  out  of  past  transactions.  The  obligation  to  be  in  the  penalty 
of  1000/.  from  Mr.  Smyth,  and  one  responsible  security  in  500/.  Mr.  Smyth 
then  wrote  to  know  whether  the  Treasury  would,  on  his  executing  such  a 
bond,  pay  him  the  arrears  due,  and  also  a  compensation  for  his  loss  of  health, 
&c.,  and  was  told  in  answer,  that  it  was  not  the  intention  of  the  Lords  of  the 
Treasury  to  pay  him  anything  beyond  his  pension.  Mr.  Smyth  then  wrote  to  say 
that  he  "  had  no  intention  of  executing  any  instrument  or  bond  of  the  nature, 
or  to  the  effect  described,  and  further,  that  unless  the  whole  of  the  arrears  ol 
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his  pension  were  paid  to  him,  he  should  forthwith  commenoe  legal  proceedings 
for  the  recovery  thereof  A  subsequent  letter  from  the  Treasury,  declared 
that  this  announcement  of  his  resolution  not  to  execute  the  bond,  Ac.  had  ter- 
minated the  correspondence.  The  affidavit  then  stoted  that  Mn  Smyth  had 
never  received  this  retired  allowance  nor  any  part  thereof,  and  that  he  was 
informed,  and  verily  believed,  that  the  pension  had  been  regularly  voted  by 
Parliament,  from  the  date  of  the  grant  thereof  to  the  present  time,  and  that 
the  money  had  been  received  by  the  defendants  on  his  account,  and  was  in 
the  possession  of  the  Lords  of  the  Treasury. 

The  Attomey^General  and  Wightman,  shewed  cause  against  the  rule.— 
The  defendants  have  not  offered  any  affidavits  to  the  Court,  for  they  submit, 
that  this  is  a  matter  over  which  the  Court  has  no  control.  No  sufficient  ground 
is  disclosed  in  the  affidavits  on  behalf  of  the  rule  to  warrant  the  interference  of 
the  Court  This  application  cannot  be  supported  unless  the  party  applying 
has  a  legal  title  to  the  money.  He  has  no  such  title.  If  not,  the  Court  can  have 
no  authority  to  grant  a  mandamus.  The  question  of  the  propriety  of  imposing 
conditions  on  Mr.  Smyth,  is  not  now  before  the  Court.  It  may  be  taken  that 
this  retired  allowance  has  been  voted  by  the  House  of  Commons  from  year  to 
year  on  passing  the  estimates.  That  alone  gives  no  legal  right  to  the  money, 
for  the  estimates  are  a  mere  stotement  which  the  minister  of  the  day  submits 
to  the  House  of  Commons,  in  order  that  a  sum  of  money  equal  to  their  amount 
should  be  afterwards  voted  in  the  Appropriation  Act.  It  is  that  act  alone 
— which  is  an  act  of  the  legislature — which  can  confer  a  legal  right  to  the 
money  there  specifically  appropriated.  In  that  act  there  is  no  declaration 
that  the  sum  of  166/.  shall  be  paid  to  Mr.  Smyth,  A  sum  in  gross  is  voted 
for  the  payment  of  civil  services,  as  it  is  for  the  army,  or  for  any  other  branch 
of  the  public  esteblishments ;  but  there  is  no  specific  appropriation  of  any 
portion  of  this  gross  sum  to  any  individual  whatever.  No  legal  right,  there- 
fore, can  be  claimed  by  any  individual  under  this  act.  The  Appropriation 
Act  only  enables  the  King  to  grant  his  warrants  for  the  payment  of  so  much 
money  to  each  establishment.  The  vote  of  the  House  of  Commons  on  the 
estimates,  and  the  Appropriation  Act,  cannot  be  so  coupled  together  as  to 
give  any  individual  named  in  the  estimates  a  legal  right  to  the  sum  there 
placed  against  his  name.  Some  reliance  may  be  placed  on  the  3  Geo.  4,  c. 
1 13,  ss.  3  &  4,  by  which  the  grant  of  superannuation  allowances  is  in  future 
to  be  made  by  the  Treasury,  but  that  act  does  not  give  Mr.  Smyth  a  right 
to  a  particular  portion  of  the  money  subsequently  voted  for  superannuation 
allowances.  This  Court  will  not  order  a  mandamus,  which  is  in  substance  a 
mandamus  directed  by  this — ^the  King's  Court,  in  the  King's  name,  to  the  King 
himself,  commanding  the  payment  of  a  sum  of  money.  The  only  course  is 
that  of  a  petition  of  right.  The  only  case  which  bears  upon  the  present  is 
that  of  Rex  v.  Hornby  (a),  where  Charlee  II.  had  granted  an  annuity  out  of 
the  revenues  of  the  excise,  and  an  application  was  made  to  the  Barons  of  the 
Exchequer  for  the  allowance  of  the  letters  patent.  There  the  Barons  gave 
judgment  for  the  applicant,  but  that  judgment  was  afterwards  set  aside  upon 
error  brought  in  the  Exchequer  Chamber,  that  Court  holding  that  *'  the 
Barons  cannot  award  the  King's  treasures  out  of  the  Exchequer,"  and  **  that 
whether  the  treasurer  will  pay  those  annuities  or  no  is  left  to  his  conscience 

{a)  5  Mod.  SO. 
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and  discretion,  but  he  cannot  be  compelled  but  by  authority  of  parliament.'^ 
And  Treby,  €.  J.,  there  said,  ''  Suppose  the  King  be  indebted  to  Che  peti- 
tionere,  and  also  to  the  anny,  the  fleets,  Ac ;  now  who  shall  direct  the  paymeDt 
of  these  debts,  the  Barons  or  the  Treasury!  Who  is  the  beat  judge  of  the 
state  of  the  kingdom,  and  of  its  necessities  !  So  that  suppose  that  there  wu 
only  4000/.  in  the  Exchequer,  and  we  were  threatened  with  a  foreign  invasion, 
how  shall  this  money  be  disposed!  Says  the  treasurer,  'To  raise  men,  topty 
the  army,  and  our  fleets,  that  by  their  assistance  we  may  prevent  the  enemy 
from  coming  among  us.'  *  No,*  say  the  Barons,  '  we  must  pay  the  bankers 
with  this  money,  though  at  the  same  time  we  open  the  gates,  and  let  in  Han- 
mbal  to  our  utter  ruin  and  destruction.*'*  The  principle  on  which  that 
decision  goes,  though  perhaps  not  the  reason  there  given,  is  applicable  now. 

/.  /wmf  and  H^My,  in  support  of  the  rule.— A«jr  v.  Hornby  is  not  in 
point  with  this  case,  and  besides  cannot  be  considered  af>  great  authority,  for 
Holtf  G.  J.,  and  TVtf^y,  G.  J.,  difiered  in  judgment.  All  the  requisites  of  the 
Statute  S  G.  4,  as  to  granting  the  pension,  have  been  complied  with,  tnd 
Parliament  having  granted  it,  the  commissioners  cannot  revoke  the  grant. 
The  money  here  is  paid  into  the  Treasury  for  a  particular  purpose,  it  is  not 
charged  on  the  general  funds  of  the  country,  but  is  appropriated  to  this 
specific  object.  The  moment,  therefore,  it  is  received  in  the  Treasury,  it 
becomes  money  paid  to  the  use  of  the  applicant,  and  he  cannot  be  called 
upon  to  suspend  any  civil  or  criminal  proceedings  as  a  condition  of  receiving 
it.  The  Lords  of  the  Treasury  themselves,  in  their  own  letters,  have  spoken 
of  the  money  as  belonging  to  the  applicant.  By  the  language  they  hare 
used  they  have  treated  it  as  absolutely  his  property.  The  Appropriation 
Act  vests  absolutaly  in  all  individuals,  a  property  in  the  money  which  Par- 
liament has  previously  granted  to  the  Grown  for  their  use.  There  needs  no 
special  order  for  payment  to  be  made  ailer  that  act  has  passed.  The  appli* 
cant  is  in  the  situation  of  having  a  legal  right  without  a  legal  remedy. 
Unless  the  Gourt  can  see  that  the  Lords  of  the  Treasury  have  a  right  to  pay, 
or  to  refuse  to  pay  this  money  at  their  option,  this  rule  must  be  made  absolute. 
They  have  no  such  right ;  this  Gourt  will,  therefore,  interfere.  It  is  not 
sufficient  to  say  that  an  indictment  might  be  maintained  against  the  Lords  of 
the  Treasury  for  nonpayment  of  this  money.  That  alone  will  not  prevent 
the  Gourt  from  interfering  with  the  prerogative  remedy,  for  an  indictnaent 
would  only  punish  the  wrong  doers,  but  would  not  secure  to  the  applicant 
the  possesskm  of  the  rights  which  Parliament  has  granted  him. 

Lord  Dbnman,  G.  J.-*Thi8  is  an  application  for  a  mandamus  to  the  Lords 
Gommisaioners  of  the  Treaaury  to  iasue  their  warrant  for  the  payment  to  Mr. 
Smyth  of  the  arrears  of  a  pension  or  retired  allowance  from  Aprii,  1826,  to 
the  present  time.  [After  stating  the  facts  of  the  case,  his  Lordship  pro- 
ceeded] : — I  do  not  look  upon  the  vote  of  the  House  of  Gommons  in  the 
estimates  as  shewing  that  Mr.  Smyth  is  legally  entitled  to  demand  this 
money;  but  I  refer  to  the  lettere  of  Mr.  Hill  and  Mr.  Daw$on,  as  distinctly 
shewing  that  this  retired  allowance  had  been  applied  for  and  been  granted 
by  Pariiament.  The  statement  in  their  lettere  makes  the  Lords  of  the 
Treasury  depositories  of  Mr.  Smyth's  money,  and  I  do  not  see  any  ground 
entitling  them  to  withhold  it,  or  to  make  ccmditions  on  which  alone  it  is  to  je 
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paid.  Mr.  Smyth  did  not  apply  for  this  money  for  years ;  bat  when  be  did  JTM^^f  BMk, 
apply  for  it,  ffhat  took  place  amounted  to  a  clear  recognition  that  the  Lords 
of  the  Treasury  had  his  money,  and  had  the  entire  control  over  it,  and  they 
declined  to  pay  it  without  annexing  a  condition  to  its  payment,  with  which 
he  reAised  to  concur.  Whether  their  reasons  ibr  annexing  this  condition 
were  good  or  bad  we  cannot  inquire ;  but,  in  point  of  law,  they  had  no  right 
to  annex  it.  If  there  was  nothing  in  the  case  but  the  fact  that  they,  as 
public  officers,  had  the  money  of  Mr.  Smyihj  I  cannot  see  how  we  could 
refuse  the  mandamus.  I  do  not  ento*,  in  this  case,  into  the  argument  that 
this  Court  cannot  direct  a  mandamus  to  officers  who  are  acting  under  the 
Crown.  That  argument  is  not  applicable  here ;  the  Crown  has  nothing  to  do 
with  the  officers  to  whom  this  mandamus  is  to.be  directed.  If  they  have 
received  the  money—as  it  appears  clearly  that  they  have — they  are  like  any 
other  public  officers,  and  if  they  refuse  to  pay  it  over  to  the  person  to  whom 
it  belongs,  they  must  be  called  upon  by  the  authority  of  this  Court  to  make 
the  payment  The  case  of  Rex  v.  Hornby  is  perfectly  distinct  from  the 
present.  That  was  not  an  application  for  a  mandamus,  but  for  an  allowance 
of  the  patent,  and  the  circumstances  there  were  of  a  peculiar  nature.  There 
is  no  case  whatever  to  shew  that  this  Court  will  not  interfere  with  regard  to 
a  public  officer,  where  that  officer  does  not  act  in  accordance  with  the  ad- 
mitted rights  of  a  private  individual.  If  there  are  any  circumstances  to 
shew  that  the  public  service  does  not  allow  of  this  payment,  or  any  reasons 
to  prove  that  it  should  not  be  made,  they  may  be  stated  in  the  return  to  the 
masdamus.  We  may  conceive  it  possible  that  the  Lords  of  the  Treasury 
may  have  good  grounds  for  refusing  the  payment  of  this  money,  but  as  far 
as  circumstances  appear  at  present,  there  is  no  reason  why  payment  of  the 
money  which  belongs  to  an  individual  should  be  refused  by  the  public  officer, 
or,  if  refused,  why  that  officer  should  not  be  called  on  to  pay  it. 

Pattbson,  J.-^I  am  of  the  same  opinion.  It  is  said,  on  the  part  of  the 
defendants.  First,  That  the  applicant  has  no  l^al  right ;  Secondly,  That  if 
he  has,  this  Court  haa  no  power  with  respect  to  it  If  I  understand  the  first 
argument  rightly,  it  is  this,  that  the  Act  of  Appropriation  did  not  appropriate 
the  money  to  any  given  individual ;  and,  therefore,  that  under  it  he  cannot  be 
considered  to  have  any  legal  right ;  for  by  that  act  there  was  only  a  large 
sum  of  money  voted  for  the  payment  of  retired  allowances  generally.  But  it 
appears,  upon  further  inquiry,  that  the  Lords  of  the  Treasury  have  the 
power  to  grant  retired  allowances  under  particular  circumstances.  It  appears 
that  they  did,  by  a  letter  from  Mr.  Hill,  in  1826,  state  that  they  had  deter- 
mined that  a  retired  allowance  should  be  made  to  thia  applicant  In  the 
letter  of  1829  they  announced  that  it  had  been  made,  and  that  the  money 
had  been  voted  by  Parliament  It  seems  to  me,  then,  that  the  letter  was 
the  same  thing  as  saying,  that  out  of  this  certain  sum  which  has  been 
appropriated  by  Parliament  for  the  payment  of  the  retired  allowances,  there 
is  in  our  hands  a  sum  belonging  to  you.  It  appears  under  their  own  hands 
that  there  has  been  a  legal  appropriation  of  the  money,  and  so  the  legal  right 
follows.  Then  is  this  the  proper  remedy  to  enforce  that  right  I  confess, 
that  under  the  circumstances  I  can  see  no  other.  The  applicant  here  did 
not  make  any  demand  of  payment  between  1829  and  1835.  He  then  went 
to  an  office,  and  was  told  that  there  were  no  funds  there :  he  afterwards  went 
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to  (be  proper  oflioe»  when  he  vnh  told  that  the  money  would  not  be  paid 
without  a  proper  authority.  On  applying  to  the  Treasury  for  that  authority, 
he  was  told  that  he  could  not  have  it  without  agreeing  to  certain  conditions. 
I  do  not  think  that  they  had  any  right  to  annex  any  conditions  to  the  pay- 
ment of  this  money.  This  is  not  a  debt  due  from  the  King,  payment  of 
which  is  now  sought  to  be  enforced  by  the  King's  court  against  the  King,  as 
it  has  lieen  represented  to  be  by  the  Attorney-General,  but  is  a  sum  of 
money  in  the  hands  of  a  public  officer,  appropriated  by  Parliament  to  a  par- 
ticular person,  and,  therefore^  of  right  payable  to  him.  In  Rex  y.  Hornby 
the  demand  was  against  the  Crown  itself,  and  it  was  decided  there  that  what 
was  asked  of  the  Court  was  not  the  proper  remedy.  That  case  is  quite 
beside  the  present  question. 

Williams,  J. — I  am  of  the  same  opinion.  Generally  speaking,  it  has  been 
said,  that  the  Court  will  not  grant  a  mandamus  where  there  is  any  other 
remedy,  or  where  the  party  called  upon  has  a  discretionary  power  to  adopt 
a  particular  mode  of  proceeding.  As  to  that  questbn,  however,  the  counsel 
for  the  defendants  have  not  suggested  that  there  is  any  other  legal  remedy 
but  by  mandamus.  I  presume  that  there  was  a  good  reason  for  not  suggest- 
ing any,  for  I  take  it  for  granted  that  there  is  none.  As  to  the  other 
point,  that  the  payment  of  this  money  was  discretionary  with  the  Lords  of 
the  Treasury,  it  seems  to  me,  that  no  argument  of  that  kind  is  applicable  to 
the  present  case.  Whatever  discretion  might  be  exercised  by  them  in  the 
first  instance,  quite  passed  by  when  they  had  made  the  recommendation  to 
Parliament,  and  Parliament  had  adopted  it.  The  money  became  the  property 
of  the  applicant  ailer  it  had  been  appropriated  by  the  act  of  Ptairliainent 
Then  why  was  payment  of  it  afterwards  refused  to  him?  It  was  refused  till 
he  should  comply  with  certain  conditions.  But  it  is  not  suggested  that 
those  who  required  those  conditions  had  any  right  to  impose  them.  It 
appears,  then,  that  certain  men  have  a  power  over  money  to  which  another 
party  has  a  right,  but  payment  of  which  he  has  no  remedy  to  enforce.  He 
appeals  then  to  this  Court  for  a  remedy,  and  I  think  it  must  be  granted  to 
him. 


CoLBRiDOB,  J. — I  also  am  of  the  same  opinbn.  Though  I  think  that,  in 
cases  like  the  present,  this  Court  ought  to  proceed  with  caution,  yet,  at  the 
same  time,  being  clearly  of  opinion  that  this  mandamus  ought  to  issue,  I 
think  it  is  our  bounden  duty  without  further  delay  to  order  it.  Under  the 
Statute  the  Lords  of  the  Treasury  are  authorized  to  consider  the  cases  of 
persons  who,  from  age  or  ill  health,  require  to  be  allowed  to  retire  from  the 
public  service,  and  to  grant  to  such  persons  such  retired  allowances  as  they 
may  think  fit.  Have  they  done  this  in  this  particular  case?  They  have. 
Then  is  this  Court  to  presume  that  such  retired  allowance  is  to  be  held  only 
at  the  will  of  the  Lords  of  the  Treasury  ?  Having  granted  it,  the  next  step 
is  to  recommend  the  case  to  the  House  of  Commons  for  a  grant  of  the  money. 
That  they  have  done.  Then  comes  the  Appropriation  Act,  which  appropriates 
a  certain  sum  of  money  in  gross  for  the  payment  of  retired  allowances,  and 
it  is  the  business  of  the  Treasury  to  divide  this  sum  among  the  persons 
entitled  to  it.  Have  they  done  this  ?  I  think,  on  the  facts  of  this  case, 
that  the  Lords  of  llie  Treasury  have  from  year  to  year  got  into  their  hands  a 
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specific  sum  of  money  for  the  payment  of  this  particular  claim.  An  applica^ 
tion  is  made  to  them  to  know  whether  such  a  sum  of  money  is  in  their 
hands.  The  answer  is,  that  it  is  in  their  hands,  and  that  if  the  applicant 
goes  to  a  particular  office  he  may  receive  it.  That  is  a  distinct  admission 
that  there  is  a  sum  of  money  in  the  bands  of  the  Lords  of  the  Treasury  for 
this  particular  purpose.  When  the  applicant  goes  to  the  office  thus  indicated 
to  him,  he  is  told  that  the  money  cannot  be  paid  but  upon  proper  authority. 
He  has  appealed  to  this  Court  for  the  authority.  The  first  point  that  he  has 
to  make  out  is,  that  this  sum  of  money  has  been  appropriated  so  as  to  be 
money  possessed  by  the  defendants  for  the  purpose  of  the  payment  of  this 
pension.  That  has  been  done.  Then  comes  the  question  whether  he  has 
any  other  legal  remedy  for  the  recovery  of  this  money,  for  if  he  has,  that 
will  be  an  answer  to  this  application.  It  is  said  that  he  may  have  a  petition 
of  right.  That  supposes  the  King  himself  to  be  in  full  possession  of  the 
fund.  But  the  King  is  not  in  that  situation.  This  money  has  been  appro- 
priated by  an  act  of  Parliament  in  the  hands  of  a  particular  board.  It  may 
then  be  said  that  an  action  for  money  had  and  received  may  be  brought^ 
That  cannot  be,  for  the  officer  holds  this  money  for  the  applicant,  but  not  till 
the  applicant  comes  clothed  with  proper  authority  to  recover  it,  and  it  is 
clear  that  he  cannot  have  the  money  till  he  gets  that  authority  which  he  now 
asks  for.  On  the  grounds,  first,  that  he  has  a  legal  right  to  the  money ;  and 
secondly,  that  he  has  no  legal  remedy  to  obtain  it,  I  am  of  opinion  that  the 
rule  must  be  made  absolute. 

Rule  absolute. 
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A  PPEAL  by  the  proprietors  of  the  river  Wey,  against  a  poor's  rate  for  1.  Theproprie- 

Woking,  in  Surrey,  They  were  rated  at  16/.  5*.  on  326/.  The  Sessions  ^"gltiJn''" 
quashed  the  rate,  subject  to  the  following  case :  By  an  act  passed  in  1671  (a),  formed  under 
intituled  "  An  Act  for  preserving  and  settling  the  River  Wey,  in  the  liAoieDt,  are' 
County  of  Surrey,''  the  river  Wey,  extending  from  Guilford  to  the  T%ame9,  JJ^J/j/Jt^® 
as  the  same  then  ran  partly  through  old  and  partly  through  new  channels  poor  in  every 
and  cuts,  was  declared  to  be  a  navigable  river  for  navigation  of  boats,  barges,  thiJhHpM»«, 
lighters,  wherries  and  other  vessels  for  ever ;  and  the  soil  of  the  said  river  in  proportion 
Wey,  from  Guilford  to  the  river  Thames,  and  so  much  of  the  banks  thereof  derivef  from 
as  extended  on  any  side  of  any  new  cut  or  passage  at  any  time  since  the  !^«  ntvigmtion 
year  1650,  made  or  cut,  and  the  locks,  sluices,  turnpikes,  tumbling  bays,  and  2.  The  pro- 
pens  for  water,  and  other  engines  and  devices,  and  all  towing-paths  and  line-  J"e|?*J^^  * 

tion  running  through  several  parishes  were  entitled  to  claim  a  toll  of  4f.  The  trustees  fixed  the 
tolls  at  4f.  Tor  the  whole  distance,  and  at  diiTerent  decreased  rates  for  fixed  portions  only  of 
the  whole  distance :  Held^  that  in  calculating  the  sum  at  which  the  proprietors  were  to  he  rated 
in  any  one  parish,  the  proportion  was  to  he  ascertained  on  a  mileage  calculation  with  respect 
to  the  whole  distance  as  regards  the  thorough  trade ;  and  on  a  mileage  calculation  with  respect 
to  the  distance  gone  over  as  regards  the  short  trade,  excluding  in  the  latter  case  aU  trade  in 
parts  in  which  the  particular  parish  was  not  situated. 
3.  In  calculating  the  amount  of  profit,  a  deduction  for  the  necessary  repairs  and  expenses 

ttst  be  made,  the  proportion  of  the  particular  parish  bein^  ascertained  where  the 

equal  throughout  the  whole  distance,  by  a  mileage  calculation. 


must  be  made,  the  proportion  c 
iqual  throughout  the  whole  dii  ,    , 

4.  So  a  reasonable  sum  must  be  deducted  for  tenants'  profits, 
allowed,  that  being  found  by  the  case  to  be  a  reasonable  sum. 


repairs  are 
In  this  case  101.  per  cent,  was 


5.  No'deduction^is  to  be  made  in  respect  of  sums  parable  by  the  act  of  parliament  as  compen- 
sation to  persons  injured  by  the  navigation,  out  of  the  profits  of  the  undertaking^;  such  siuns 
being  only  in  the  nature  of  rent  charges,  and  not  affecting  the  value  of  the  occupation. 

(a)  23  Car.  8,  c.  86. 
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wtyg  made  and  used  for  the  aocommodation  of  the  navigation  of  the  said 
river,  and  all  the  wharfs,  in  the  year  1650,  used  for  the  accommodation  of  the 
r.  navigation  of  the  river,  were  vested  in  certain  trustees  therein  named,  their 

of  WoKxiro'''  ^^^  ^^  assigns,  who  were  to  receive  the  profits  of  the  said  navigation,  and 
apply  them  in  the  first  place,  in  and  toward  the  reparation  and  amendments 
of  the  said  river,  banks,  turnpikes,  sluices,  dams,  tumbling  bays,  and  pre- 
mises used  for  and  in  order  to  the  navigation  of  the  said  river,  and  for 
making  and  continuing  the  same  navigable,  and  for  servants'  wages,  to  be  by 
them  «npk>yed  in  and  about  the  premises,  and  for  the  management  thereof; 
and  the  residue  was  to  be  by  then  disposed  of  as  thereinafter  was  directed. 
And  by  the  said  act  the  said  trustees  were  authorized  to  remove,  alter,  and 
amend  all  impediments,  obstructions  and  hinderances  to  the  said  navigation ; 
so  that  they  should  not  nor  might  demolish,  pull  down,  impair  or  destroy  a 
mill  of  the  Lord  Viscount  Montmgue,  nor  a  mill  of  Sir  Niehohu  Si&ttffhton, 
Bart.,  a  mill  of  James  Zoueh,  Esq.,  and  other  mills  standing  in  or  near  the 
said  river,  nor  any  way  alter  the  same,  but  the  same  should  stand,  remain^ 
and  continue  in  the  same  manner,  plight,  and  oonditk>n  as  they  then  were. 
And  by  the  same  Act  of  Parliament  confirming  certain  articles  of  agreemoit 
before  then  entered  into,  it  was  provided  and  settled  that  Lord  Momiague^ 
hi&  heirs,  executors,  administrators  or  assigns,  should  receive  out  of  the 
profits  of  the  said  navigation  2^.  for  every  ton,  chaMron,  or  load  navigated 
on  the  said  river ;  and  that  ThommM  Dalmahoy,  his  heirs,  executors,  or  ad- 
ministrators should  receive  4d.  for  every  ton,  chaldron,  or  load  navigated  on 
the  said  river  within  his  own  land  (which  is  situate  at  Dapdtme^  in  the  parish 
of  Stoke^  next  Gvil/ord),  besides  20/.  per  annum,  for  a  wharf  situate  in  the 
said  parish;  and  that  the  corporation  of  Crtit^orJ  should  receive  Id.  for  every 
ton,  chaldron  and  load  navigated  on  the  said  river,  or  any  part  thereof.  And 
it  was  enacted  that  the  said  trustees  should  pay  to  the  person  or  persons  to 
whom  any  share  or  shares  of  the  profit  of  the  said  navigation  should  be  al- 
lotted respectively  in  manner  provided  by  the  said  act,  and  his  or  their  heirs 
and  assigns,  such  repective  parts  and  shares  of  the  clear  and  net  profits  of  the 
said  navigation,  yearly  and  every  year  for  ever,  afler  deduction  of  the  costs, 
charges  and  expenses  of  the  repairing  and  amending  of  the  said  premises,  and 
executing  the  trusts  in  the  said  trustees  reposed.  And  by  the  said  act  it  was 
enacted,  that  the  two  Chief  Justices  and  the  Chief  Baron  should  appoint  such 
recompense  and  satisfaction  m  moneys  to  be  made  and  paid  out  of  the  profits 
of  the  said  navigation,  to  any  person  or  persons  who  had  received  any  damage 
in  his  or  their  lands  or  tenements,  by  cutting  the  new  passages  for  the  said 
river,  or  by  heightening  the  waters  in  order  to  the  navigation  thereof,  and  such 
satisfaction  as  should  be  so  allotted  by  the  said  two  Chief  Justices  and  Chief 
Baron  should  by  the  said  trustees  be  paid  out  of  the  profits  of  the  said  navi- 
gation before  the  respective  persons  to  whom  such  shares  of  the  profits  of 
the  said  navigation  should  be  allotted,  should  be  admitted  to  receive  their 
respective  shares  of  the  said  profits.  And  it  was  enacted  and  declared,  that 
the  said  river  should  not  be  used  or  navigated  by  any  person  or  persons' 
boat,  barge  or  vessel  whatsoever,  without  the  licence  and  leave  of  the  said 
trustees ;  and  the  said  trustees  were  by  the  said  act  empowered  and  autho- 
rized to  ask,  receive,  demand  and  reeovet  of  and  from  the  respective  owner 
and  owners  of  boats,  wherries,  vessels  and  barges  passing  upon  the  said  river 
or  any  part  thereof,  the  sum  of  4«.  for  every  chaldron  of  coals,  and  4^.  for 
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every  load  or  ton  of  corn,  grain,  malt,  timber,  iron  and  other  Gommodities,  ac-    g<g^B<it<A, 
counting  twenty  hundred  weight  to  the  load  or  ton,  and  so  ader  that  rate  for      ^^  i^,^^ 
a  greater  or  less  quantity.     The  tolls  at  present  paid  for  the  use  of  the  said  ^  ,  j«  . 
nver,  and  the  banks  and  wharfs  thereof,  have  been  fixed  by  the  present     of  Wokino. 
trustees  in  the  manner  and  after  the  rates  following,  that  is  to  say  :*- 

».    d. 
Between  Crtit^ofYif  wharf  and  the  riter  TA«MM  .40 

Between  Dapdune  wharf  and  the  river  Thames        .  r     4    0 

Between  Stoke  and  the  river  Thamee 3    6 

Between  Bowers  and  the  river  Thamee 3    0 

Between  Trigge  or  Sand  Heath  and  the  river  Thamee  .26 

Between  Newark  and  the  river  Thamee 2    0 

And  so  on  according  to  the  distances,  with  similar  rates,  decreasing  in  the 
same  proportion  from  the  Thamee  to  Guilford,  Trigge  is  in  the  parish  of 
Woking,  and  Sand  Heath  is  in  the  parish  of  Ripiey :  and  that  part  of  the 
navigatbn  which  is  in  the  parish  of  Woking  extends  from  a  spot  between 
Bowere  and  Trigge  to  a  spot  between  Trigge  and  Newark,  If  the  increased 
toll  is  considered  to  be  earned  from  the  use  of  the  navigation  between  the 
points  above  named,  then  the  sum  of  3(/.  per  ton  is  payable  in  respect  of 
that  part  of  the  navigation  situate  in  the  parish  of  Woking,  There  are  no 
toll-houses  or  paying  places  on  the  river,  and  the  tolls  are  not  paid  in  parts 
at  the  diflerent  places  on  the  river,  but  the  entire  tolls  for  the  whole  naviga- 
tion performed  are  paid  at  once ;  when  the  vessels  are  known,  generally  at 
the  end  of  each  quarter,  but  if  they  are  strange  vessels,  at  the  end  of  each 
voyage.  The  whole  length  of  the  navigation  is  27,060  yards.  The  length 
in  the  parish  of  Woking  is  4,049^  yards.  The  gross  receipts  for  the  tonnage 
upon  the  navigation,  upon  an  average  for  the  last  three  years,  are 
S,923/.  16«.  \0d.  The  gross  receipts,  deducting  the  receipts  for  tonnage  not 
passing  through  Woking,  upon  an  average  of  the  same  three  years,  are 
4,705/.  12«.  6d.  The  4,705/.  \2e.  6d,  is  made  up  of  receipts  in  respect  of 
the  thorough  trade,  that  is,  the  tonnage  going  the  whole  line  of  the  navigatbn, 
and  what  is  called  the  short  trade. 

£  e.  d. 
The  receipts  of  the  thorough   trade  upon   the  same 

average  of  three  years  are 4,311  13  1 

The  short  trade  passing  through  Woking  393  19  5 


£4,705   12     6 


The  share  of  Woking  in  the  gross  receipts  for  the  whole 
tonnage  of  the  navigation,  upon  a  mfleage  calculation, 
is 886    9  11 

The  share  of  Woking  in  the  gross  receipts  for  the  whole 
tonnage,  deducting  the  receipt  for  tonnage  not  passing 
through  Woking,  upon  a  similar  calculatk>n,  is  .  688  14     2j|- 

That  is  to  say, 

Woking,  share  of  the  thorough  trade  .         .  630    5     4f 

Woking,  share  of  the  short  trade  .     68     8     9| 

688  J4     2J 
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Kin^9  Baidk.        The  share  of  Woking  in  the  tolls,  upon  a  calculation  of        £     m.    dU 
.p^^'^^Q  3rf.  per  ton,  being  one-half  of  the  M.  rise  for  Triggt 

r.  and  Satid  Heath,  according  to  the  scale  set  forth  in 

of  WoKiNo!**  ^^  **^»  ^^  every  ton  passing  through  Woking^  upon 

an  average  of  three  years,  is 309    0    0 

The  general  expenses  of  the  navigatbn,  exclusive  of  com- 
pensations, upon  an  average  of  the  same  three  years, 

are 2,566  19    4 

The  compensations,  upon  an  average  of  the 

same  three  years,  are       .        .        .        1,226    3    0 


Total  expenses    .        .    3,793    2    4 


The  compensations  are  made  up  as  follows : —  £     9.  d. 

The  groato  to  Mr.  Daknahoy 450  12  9 

The  corporation  (Guilford)  pence                                     .  214     1  8 

lJ0lt^MolUagwl'9^d, 301   11  1 

Mills ....  259  17  6 


£1226     3     0 


The  mills  are  in  number  three,  one  only  in  the  parish  of  Woking.  The 
annual  compensation  paid  in  respect  of  that  mill  is  65/.  6«.,  part  of  the 
259/.  ]7«.  %d  The  expenses  of  the  navigation  in  the  parish  of  Woking 
have  been,  upon  an  average  of  years,  equal  to  the  expenses  in  the  other 
parts  of  the  navigation,  regard  being  had  to  the  length  of  the  navigation  in 
that  parish,  and  the  total  length  of  it. 

£     M,   d. 
The  share  of  Woking  in  the  whole  expenses,  exclusive  of 

the  compensation,  upon  a  mileage  calculation,  is    .  384     2  10 

The  share  of  Woking  in  the  compensation,  upon  a  mileage 

calculation,  is      .        . 183    9  10 


Total     .        .     £567  12    8 


£       s,    </. 

The  net  income  of  the  navigation,  upon  an  average  of 

three  years,  is 2,230  14    6 

\Oi.per  ceni,  would  be  a  reasonable  deduction  for  tenants' 
profits,  leaving 2,007  13     1 

The  share  of  Woking  in  the  net  profits,  without  any 

deductions,  upon  a  mileage  calculation,  is  .  333  16  10 

The  share  of  Woking  in  the  net  profits,  afler  the  deduc- 
tion for  tenants'  profits,  upon  a  mileage  calculation,  is         300    8  10 

The  questions  for  the  opinion  of  the  Court  are : — Ist,  Whether  the  s""i 
in  which  the  appellants  are  liable  to  be  rated  by  the  parish  of  Woking  is  to 
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be  ascertained  by  the  proportion  which  the  length  of  the  navigalion  in    Kins^iBendi, 
Woking  bears  to  the  whole  length  thereof,  and  if  so,  what  deductions  are  to      .^ |^  ^^^^ 
be  made  from  that  sum.     2dly,  Whether  the  sum  in  which  the  appellants  are  p. 

to  be  rated  is  to  be  ascertained  by  the  amount  of  tonnage  on  all  goods  of  WoIin^ 
carried  through  Woking  at  the  rate  of  Zd.  per  ton,  and  if  so,  what  deduc- 
tions are  to  be  made  from  that  sum.  If  the  Court  shall  be  of  opinion  that 
the  sum  upon  which  the  appellants  are  to  be  rated  in  Woking  is  to  be  ascer- 
tained by  the  proportion  which  the  length  of  the  navigation  in  Woking  bears 
to  the  whole  length  thereof  the  appellants  claim  from: — The  share  of 
Woking  in  the  gross  receipts  for  the  whole  tonnage  of  the  navigation,  upon  a 
mileage  calculation,  amounting  to  886/.  9«.  11  <^.,  to  make  the  following 
deductions: — 1st,  The  tonnage  not  passing  through  Woking,  leaving  the 
share  of  Woking  in  the  gross  receipts,  after  making  such  deductions, 
688/.  14#.  2^.  2d,  The  share  of  Woking  in  the  general  expenses,  upon  a 
mileage  calculation,  exclusive  of  compensations  (amounting  to  384/.  2#.  lOd.), 
it  being  found  that  the  expenses  incurred  in  Woking  equal  in  amount  its 
share  of  the  general  expenses  on  a  mileage  calculatbn.  3d,  The  share  of 
Woking  in  the  compensations,  on  the  same  calculations,  amounting  to 
183/.  9#.  lOd.  These  two  last  sums,  deducted  from  688/.  14^.  2^.  (the 
gross  receipt  for  the  tcmnage  which  passes  through  Woking)  leave  a  balance 

«f £121     1     6^ 

4th,  From  this  sum,  the  appellants  claim  to  deduct  10/. 
/^er  C0n<.  for  tenants' profits,  amounting  to    .  12    2    0    - 


Leaving  as  the  sum  on  which  they  are  to  be  rated    .  108  19    6^ 


If  the  Court  shall  be  of  opinion  that  the  gross  receipts  applicable  to 
Woking  are  to  be  calculated  at  3dL  per  ton  on  all  goods  carried  through 
Woking,  then  the  appellants  claim,  from  the  sum  produced  by  such  calcula^ 
tion,  to  make  the  second,  third,  and  fourth  deductions,  and  in  such  case  the 
deductions  will  exceed  the  receipts.  The  respondents  deny  the  right  of  the 
appellants  to  make  any  of  the  foregoing  deductions. 

Thesiger,  N.  R.  Clarke,  and  Montague  Chambers,  in  support  of  the 
order  of  Sessions. — The  case  has  two  objects,  to  obtain  the  opinion  of  the 
Court  on  the  proper  principle  to  be  adopted  in  rating  this  navigation  ;  and 
on  the  deductions  which  the  proprietors  are  entitled  to  claim.  The  old 
cases  lay  it  down  as  a  principle  that  the  tolls  of  a  canal  navigation  are  ratable 
only  in  the  parish  where  the  voyage  is  completed,  and  the  tolls  become  due. 
Rex  V.  Aire  and  Colder  Navigation  (a) ;  Rex  v.  Page  {b).  Later  decisions 
have  subsequently  broken  in  on  this ;  and  it  is  now  settled,  that  the  pro- 
prietors of  a  canal  navigation  running  through  several  parishes  are  ratable 
in  respect  of  the  profits  of  the  land  used  for  the  purposes  of  the  navigation 
in  each  parish.  Rex  v.  Mtlion(c);  Rex  v.  Palmer  (d);  Rex  v.  Earl  of 
Porimore  (e).  That  being  the  case,  the  question  arises  as  to  the  mode  in 
which  the  proportion  of  each  parish  is  to  be  ascertained.    It  may  be  done  in 

(a)  8  Term  lUp.  660.  (d)  1  Ban.  &  Cres.  546. 

(6)  4  Term  Rep.  548.  (e)  I  Bam.  &  Crei,  551.    * 

(c)  8  Barn.  &  Aid.  118. 

VOL.  I.  2  a 
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MSi^iBtmik    two  ways,  either  by  the  praporibn  which  Uie  length  of  nayigatjion  id  each 

T^^Knio      P^'k  heun  to  the  whole  length  of  Davigation,  on  a  mileage  calcubtion;  or 

9.  ^         by  the  proportion  which  the  receipts  for  the  carriage  of  goods  conyeyed  on 

^  WoKuro!!'  ^  naTigation  in  each  parish,  bears  to  the  receipts  for  the  caniage  of  goods 
thioagh  the  whole  line.  If  there  be  a  mileage  duty,  either  mode  »  appli- 
cable ;  but  here  the  amount  of  tonnage  varies  od  di^rent  parts  of  the  whole 
line  of  nayigation.  The  first  method  is  therefore  inapplicable;  and  reoourse 
musty  in  the  present  instance,  be  had  to  the  second.  Rex  v.  King»mm 
ford  (/)  shews,  that  under  similar  circumstances  the  rate  in  each  parish 
must  be  according  to  the  amount  of  tc»inage  receipts  earned  in  the  particular 
parish,  and  not  for  a  part  of  the  whole  amount  carried  al<mg  the  whole  line 
of  canal  in  proportion  to  the  length  of  the  canal  in  that  parish.  So  in  Ribx 
T.  Lower  Mitiom  {g)  it  is  said,  that  proprietors  of  canal  navigation  are 
ratable  in  each  parish  in  proportion  to  the  profit  which  the  land  occupied  by 
the  canal  in  that  parish  produces.  If  it  is  more  productive  than  other  parts 
of  the  canal,  either  because  there  is  more  tnfiic,  or  because  larger  tolls  an 
due  upon  it,  or  because  the  outgoings  and  expenses  there  are  less,  it  must 
be  assessed  at  a  higher  proportionate  value.  The  same  thing  is  recognised 
in  Rex  v.  ChapUn  (A).  Applying  this  principle  to  the  present  case^  in 
which  the  amount  of  tonnage  dues  varies  in  particular  parts  of  the  naviga- 
tion, it  will  be  seen,  on  making  the  proper  deductions,  that  no  profit  whatever 
is  derived  from  that  part  of  the  navigation  which  is  within  Woking,  The 
question  then  is,  what  are  proper  deductions  T  The  necessary  repairs  and 
expenses  are  unquestionable ;  and  the  proportion  of  the  whole  sum  which 
belongs  to  Woking  must  be  clearly  deducted,  Rex  v.  Oxford  Ckmal  Comr 
pony  (t).  So  must  all  outgoings,  because  it  is  only  upon  such  a  sum  as  a 
tenant  would  give  after  a  deduction  for  all  outgoings  has  been  made  that  the 
rate  can  be  made.  Rex  v.  Trueteee  of  ike  Duke  of  BridgwaUr  (J);  Rexr. 
Adamee  (k).  t  The  sums  paid  by  way  of  compensation  must  be  also  de- 
ducted, because  so  much  of  the  receipts  as  go  to  discharge  them,  are  not 
profits  at  alL  Aaa  v.  Liverpooi  {I) ;  Rex  v.  Aire  and  Calder  Naoiget- 
iion  (m).  A  reasonable  sum  for  tenants'  profits  ought  also  to  be  deducted. 
This  is  established  by  Rex  v.  Joddreil  (fi),  and  Rex  v.  Jkueieee  of  ike 
Duke  of  Bridgwaier. 

The  AUomeg'Oenerai  and  Croeelee,  oonlrd.— If  the  principle  contended 
for  on  the  other  side  is  to  prevail,  the  proprietors 'might,  by  an  arbitrary 
apportionment  of  the  sum  they  are  entitled  to  claim  as  tolls  through  the 
whole  distance,  in  any  cape  exempt  themselves  from  being  rated  in  any  par- 
ticular parish.  They  would  never  have  any  difficulty  in  so  distributing  the 
portions  as  that  in  such  parish  the  expenses  should  exceed  the  portion.  The 
power  of  doing  this  would  amount  in  efiect  to  the  power  of  procuring  them- 
selves to  be  rated  in  such  parishes  only  as  they  chose,  so  as  to  avoid  b^ng 
rated  in  any  parish  in  which  the  rates  were  high,  and  to  be  taxed  only  where 
the  burdens  were  light  This  principle,  therefore,  cannot  be  suppprted;  It 
was  manifostly  the  intention  of  the  act  that  the  toll  should  be  a  mUeage  toll ; 

(/)  7  Barn.  &  Crea.  S86.  (k)  4  Barn.  &  Adol.  61. 

(g)  8  Barn.  &  Cret.  610.  (/)  7  Bara.  &  Crei.  61. 

(A)  1  Ban.  &  Adol.  996.  (m)  S  Bara.  &  Adol.  5SS. 

(t)  10  Ban.  &  Crei.  163.  (n)  1  Barn.  &  Adol  408. 
if)  9  Barn.  &  Cres.  68. 
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and,  oonsequentlyy  the  rate  ought  to  be  laid  on  that  principle.    The  ease  of    Xk^iBmiK 
Rex  ▼.  Kingwnnford  does  not  apply,  because  in  that  case  the  question  was      ,^^  ^^^^ 
on  a  canal  navigation,  and  here  it  is  on  a  river  navigation.    In  e^eey  view  of  t, 

the  case,  a  mileage  calculation  is  the  most  oonvenient  and  proper.  Then^  ^  WoKiKtfi 
what  are  the  proper  deductions  to  be  made?  It  must  be  admitted  that  the 
sums  for  repairs  must  be  allowed ;  but  there  is  no  reason  why  either  the 
compensations  or  the  10  per  cent,  for  tenants'  profits  should  be  allowed^ 
Mr.  Dalmahoy^e  groats  clearly  ought  not  to  be  deducted,  because  they  are 
paid  only  in  respect  of  land  which  is  not  in  Woking, 

Cur,  adv.  vuit. 

Lord  I>E19MAN,  C.  J.,  in  this  term  (o)  (25  Nw,\  gave  judgment.— The 
proper  scale  and  rule  by  which  canal  companies  are  to  be  rated  is  laid  down' 
in  Rex  v.  Kingemnford  in  these  words :— ^  A  canal  company  is  to  contri- 
bute to  the  relief  of  the  poor  in  each  parish  through  which  the  canal  passes, 
in  proportion  to  the  profit  which  they  derive  from  the  use  of  their  land  in 
that  parish."  It  is  also  truly  observed,  in  the  same  judgment,  that  *'  if  there 
is  the  same  traffic  through  the  whole  line  of  the  canal,  every  part  of  the 
canal  will  earn  an  equal  proportion  of  the  tolls ;"  while,  on  the  other  hand, 
"  if  the  profits  vary  in  difierent  parishes,  the  rate  must  vary  in  the  same 
proportion."  Apply  that  principle  to  the  present  case;  the  thorough  trade 
pays  one  gross  sum  for  the  whole  line,  and  all  parts  of  the  canal  are  equally 
profitable ;  the  proportion  of  Woking  must,  therefore,  be  ascertained  by  a 
mileage  calculation  with  reference  to  the  whole  line.  Again,  the  short  trade, 
as  it  is  called;  pays  one  gross  sum  for  the  whole  distance  gone  over,  and  all 
parts  of  that  distance  are  equally  profitable:  the  proportion  of  Woking 
musty  therefore,  again  be  ascertained  by  a  mileage  calculation  with  reference 
to  the  whole  distance  gone  over.  The  tolls  earned  by  passing  ov^r  parts  of 
the  canal  which  do  not  include  Woking;  will  be  wholly  excluded!  By  the 
fhcts  found  in  the  case,  the  true  proportion  of  Woking  in  the  gross  yearly 
receipts,  according  to  this  calculation,  is  BS8f.  149.  2^e/.  The  next  question* 
is,  what  deductions  (if  any)  ought  to  be  made  from  that  sum  ?  The  neces- 
sary repairs  and  expenses  must  of  course  be  deducted ;  and'  ai^  they  are 
found  to  be  equal  throughout  the  line,  the  proportion  of  Woking'  mtlftt  be 
ascertained  by  a  mileage  calculation,  and  is  foutld  to  be  384f/  2:r.  10c/.'  M^. 
Dalmahoyfe  groats  are  payable  in  respect  of  the  use  of  the  canal  within  hfr 
land  in  the  parish  of  Siokey  and,  therefore,  if  they  could  be  deducted  at  all, 
they  must  be  deducted  iVom  the  profits  in  that  parish,  and  not  from  the  pro- 
fits in  Woking;  but  these  groats,  as  well  as  the  per  centagee  to  £ord 
Montague  and  the  corporation  of  Guilford'^  are  payable  out  of  the  profits 
of  the  canal,  and  are  in  truth  nothing  more  than  r^nt  charges ;  they  do  not' 
afifect  the  value  of  the  occupation,  or  tlie  rent  which  a  tenant  would  giVe, 
but  only  shew  amongst  whom,  and  in  what  proportion,  the  rent  or  pfbfift  is 
f  o  be  divided.  The  poor  rates  must  be  paid  upon  the  whol^  of  the  profits 
by  those  who  receive  them,  namely,  the  proprietors ;  and  they  must  settle 
the  matter  as  they  can  with  those  who  are  entitled  to  shrare  the  profit^  with 
them,  and  who  may  be  considered  in  some  shape  as  proprietors.  'l\te  santo 
reasoning  applies  to  the  two  sums  as  a  compensation  to  the  mills,  for  they 

(o)  The  case  was  ar^H  in  Batter  Term  Isit.^ 
2q2 
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jQw^rJMh.  also  are  payable  out  of  the  profits.  One  only  of  the  mills  is  situate  in 
'ri^^Q  Woking,  the  compensatkHi  paid  to  which  is  65L  St.;  but,  for  the  reasons 
'    ii\-         stated  above,  we  think  that  not  even  this  sum  can  be  deducted.    Upon  the 

ofWoKiioI**  whole,  the  gross  receipts  earned  in  Woking  are  found,  according  to  the 
principles  here  laid  down,  to  be  688/.  14#.  ^d, ;  from  that  sum  must  be 
deducted  384/.  2«.  \0d,  for  repairs  and  expenses,  leaving  a  balance  of 
304/  1 U,  4j</.,  from  which  10/.  per  cent  for  tenants'  profits,  amounting  to 
30/  99.  1^,  must  be  deducted,  according  to  the  rule  laid  down  in  Rex  v. 
The  Truetees  of  the  Dvke  of  Bridgwater.  The  case  indeed  does  not  state 
distinctly  that  lands  are  rated  at  rack  rent,  or  upon  what  principle,  in 
Woking;  but  it  finds  that  10/.  percent,  is  a  reasonable  deduction  for  tenants' 
profits,  and  we  presume  that  the  fact  is  so,  and,  therefore,  this  deduction 
must  be  made  in  order  to  equalize  the  rate.  The  sum,  therefore,  at  which 
the  company  ought  to  be  rated  in  Woking  will  then  stand  at  274/.  2i.  Zd. 


The  KiNa  v.  Round. 

1.  A  return  to    '^HE  defendant  had  been  a  surveyor  of  highways  within  the  parish  of  Wed- 
tSS  redti  neshurg,  from  Michaelmas,  1827,  to  6th  October,  1832.    A  writ  of  man- 

that  a  party  damus,  tested  the  7th  Mag,  1834,  was  issued.  It  recited  that  certain  books  of 
quiTCd  to  do-  accounts,  assessments,  rates,  and  other  documents  relating  to  the  highways, 
hrer  up  books,  ^ere  in  his  custody,  power,  or  possession,  and  ought  to  be  delivered  to  the 
tody,  and  com-  churchwardens,  and  that  although  he  had  been  requested  by  them  to  deliver 
^•o*Uiat  he^  ^®™  '^P'  ^®  *^  neglected  to  do  so,  and  commandied  him  to  deliver  them  up 
had  no  such  'x)  certain  persons  therein  named  churchwardens.  In  Trinitg  Term,  1834,  the 
hlTwatody  OB  defendant  made  the  following  return :— "  I  had  not,  on  the  7th  Mag,  1834* 
the  dajr  of  the  nor  have  I  since  hitherto  had,  nor  have  I  now  in  my  custody,  power,  or 
writ,  nor  since,  possession,  any  book  or  books  of  account  relating,  &c.,  nor  had  I  any  such 
nor  at  the  timo  j^  ,jjy  custody,  power,  or  possession  when  I  was  required,  on  the  behalf  of 
quired, was  the  within-uamed  churchwardens,  to  deliver  the  same  to  them;  therefore  I 
ahhough  it^as  *"*  «nable  to  deliver  any  such  to  the  within-named,  &c.,  as  within  I  am  coin- 
objected  that  manded."  A  rule  niei  to  quash  the  return,  and  for  a  peremptory  man- 
ought  to^have  damus,  having  been  obtained,  the  case  came  on  m  the  crown  paper, 
shewn  that  he 

during  the  in-        Sir  F.  Pdilock,  for  the  Crown. — The  return  ought  to  have  gone  further 

t^^titen      ^^"^  *^  ^^®-    '^  ^^  defendant  had  these  papers  in  his  possession  at  any  one 

therequisitiofa     time — as  they  were  public  documents  which  he  was  bound  to  keep— he 

SSf  ^t.*"**  ^^  oug^^  to  8^t«  ^^at  has  become  of  them.    It  is  consistent  with  this  return, 

2.  It  would     and,  indeed,  the  almost  necessary  inference  is,  that  he  had  them  between  the 

ciwrt  toMtum"  date  of  the  application  by  the  churchwardens,  and  that  of  the  serving  of  the 

themnot on th    ^"^*     '^®  Court  has  a  right  to  see  how  these  books  and  papers  once  in  his 

fette  of  the  writ  possession  went  from  him,  and  how  far  he  has  the  means  of  obeying  the  writ. 

or  since.  ^^  y^^  merely  stated  a  legal  conclusion;  a  question  of  law,  not  of  fact. 

He  should  have  stated  facts,  and  have  left  the  Court  to  draw  the  conclusion 

of  law. 


Sir  W.  FoUett,  eontrd,  was  stopped. 
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PATTBSOif,  J.  (a).— In  the  absence  of  authority,  I  cannot  see  that  there  is    £iv<  Bmu^ 
way  doubt  upon  this  subject    A  mandamus  directs  a  man  to  do  a  certain      The  icuia 
thing;  it  directs  him  in  this  case  to  deliver  up  all  "books  of  account  in  his  r. 

custody,  power,  or  possession."  That  must  be  taken  to  mean  at  the  time  of  ovi^o. 
serving  him  with  the  writ.  He  returns  more  than  is  necessary  for  him  to 
return.  The  7th  of  May  is  the  teste  of  the  writ,  and  he  returns  that  on 
that  day  he  had  not  any  such  books  of  account,  &c.  in  his  custody,  power, 
or  possession,  nor  had  he  any  such  when  he  was  required  on  behalf  of  the 
churchwardens  to  deliver  up  the  same;  He  has,  therefore,  gone  further  than 
he  need  go  in  making  a  return  to  this  writ.  One  argument  raised  against 
the  return  is,  that  his  statement  amounts  to  an  inference  that  he  had  them 
during  the  interval.  It  is  said,  that  by  returning  that  he  had  not  these 
papers  on  the  7th  of  May,  and  that  he  had  them  not  at  the  time  when  they 
were  demanded  of  him  by  the  churchwardens,  he  has,  in  fact,  admitted  that 
he  had  them  in  his  custody  in  the  interval.  Even  if  that  were  so  he  would 
only  be  bound  to  return  that  he  had  them  not  at  the  teete  of  the  writ,  pro- 
vided that  they  were  no  longer  in  his  custody.  It  is  then  said  that  he  ought 
to  have  returned  the  facts,  to  shew  what  he  has  done  with  them.  But  that 
is  a  question  of  fact  The  allegation  in  the  present  return  is  traversable,  or 
an  action  may  be  brought  upon  it  as  for  a  false  return.  If  there  were  any 
authorities  to  shew  that  where  a  man  is  once  proved  to  have  had  papers  in 
his  possession,  he  must  shew  distinctly  what  he  has  done  with  them,  it  would 
be  a  difierent  thing ;  but  no  such  authorities  have  been,  nor,  as  far  as  I  know, 
can  be,  cited.  The  return  might  have  been  more  full,  and  it  would  have 
been  more  satisfactory,  but  I  cannot  say  that  it  is  not  in  law  sufficient. 

Williams,  J. — Suppose  that  this  was  intended  as  an  argumentative 
excuse  to  meet  the  ear  only,  but  not  the  facts  of  the  case,  an  action  for  a 
&lse  return  will  lie,  and  the  return  may  be  shewn  to  be  untrue  and  evasive. 
If  the  defendant  chooses  to  put  such  a  constructbn  on  the  matter  as  to 
suppose  that,  because  he  has  handed  over  the  papers,  he  can  evade  the  force 
of  this  mandamus,  he  will  find  out  his  error,  and  will  suffer  for  the  attempt 
to  impose  on  the  Court  by  such  a  mystery. 

Coleridge,  J.,  concurred. 

Rule  discharged  without  costs. 

(a)  Lord  Denman  was  absent  on  account  of  severe  illness. 

Doe  d.  Higgs  and  others  v.  Terry  and  others. 

p^JECTMENT  for  premises  situated  in  the  parish  of  St/ Mary,  Reading,  1.  Evidence  of 

Berkshire.    The  demise  was  laid  by  the  lessors  of  the  plaintiff,  as  the  PJ^SJoffi^SSi 

churchwardens  and  overseers  of  the  poor  of  the  parish  of  St,  Mary,  Read-  « *J»e"  c^*- 

ing,  for  the  time  being.     At  the  trial,  before  A Idersan,  B.,  at  the  Summer  is  evidence  to 

Assizes  for  Berkshire,  1834,  a  verdict  was  found  for  the  plaintiffs,  subject  '^^^^'fo?* 

to  the  opinion  of  the  Court  upon  the  following  case : — ^It  was  proved  that  wh^  it  is  paid 

iBparishpro- 
I>ert7  within  the  operstion  of  the  59  Geo.  3,  c.  12,  s.  17,  so  as  to  enable  the  parish  officers  tor  the 
time  being  to  maintain  ejectment  against  a  person  holding  under  a  lease  granted  by  the 
parish  officers  previously  to  the  Sutute. 

2.  A  person  holding  under  a  lease  granted  by  parish  officers  before  the  Statute,  is  a  tenant 
from  year  to  year. 
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Xii^  BewK  the  lessors  of  the  plaintiff  wece  the  diurchwardens  and  oreneere  of  the  poor 
of  the  said  parish  of  SL  Mary,  BUadin§,  at  the  time  erf*  the  action  beinf 
.oommepced,  and  of  the  demise  in  the  declaratioD.  A  rent  of  1/.  10«.;»er 
annum  had  been  paid  by  the  predecessors  of  the  defeodapis  ip  (be  ieosocy 
to  the  difierent  successive  churchwardens  of  the  said  pansh^  fer  vmnj  years 
prior  to  the  passing  of  the  Stat.  59  G§o,  3,  a  12 ;  and  since  thai  act  caine 
into  operation,  the  rent  had  continued  to  be  psid  in  like  mumer  by  the  pre- 
decessors of  the  defendants  and  by  ^  defendants  down  to  the  tine  of  the 
ejcpiration  of  the  following  notice  to  quit.  On  the  23d  day  of  Mareky  1833. 
a  notice  to  quit  the  premises  in  question  (of  which  the  ibUowing  is  a  copy) 
was  duly  served  on  the  several  defendants.  "  To  Messrs.  John  Terry, 
John  Simmotttf  the  younger,  and  John  Ford,  the  younger.  You  are  herebv 
required  to  quit  and  deliver  up  the  quiet  and  peaceaUe  possession  of  all  that 
messuage,  tenement,  or  dwelling-house,  out-buildings»  lands,  and  heredifa- 
ments,  with  the  appurtenances,  situate  on  the  north  side  of  CoftU-^tnety 
Reading^  whidi  you  now  hold  of  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  St,  Mary^  Readinff,  to  the  churdiwardens  and  over- 
seers of  the  poor  of  that  parish,  on  Mioh^i§imaM*day  next,  or  at  the  expira- 
tion of  the  current  year  of  your  tenancy.  Dated  the  20th  day  of  Marth, 
1833. 

'<  John  Ohyn  Richard  Mount. 

"  Churchwardens  of  the  said  paridi. 
<<  W.  mnkworth,  John  WheeUr,  W.  H.  Tyhttrst, 

**  Overseers  of  the  poor  of  the  said  parish." 

The  persons  who  signed  the  notices  filled  the  offices  which  they  are  described 
as  filling,  but  had  gone  out  of  office  before  this  action  oonamenced.  The 
defence  set  up  was  a  holding  under  a  lease.  On  the  part  of  the  defendants, 
the  following  title  was  deduced.  A  lease  was  put  in,  dated  the  23d  day  of 
Aprii,  1753,  mode  between  Thomai  Knapp  and  John  Knotty  wardens  of  the 
parish  of  St>  Mary,  in  Reading,  in  the  county  of  Berks,  of  the  one  part,  and 
and  Wm,  Earles,  of  the  same  parish,  baker,  of  the  other  part ;  probate  of 
the  will  of  the  said  Wm.  Earles,  dated  the  first  day  of  Nevemher,  1765 ;  and 
an  indenture,  dated  the  2d  of  October,  1801,  made  between  John  Newberry, 
of  the  first  part,  Samuel  Ford,  of  the  second  part,  Anna  Hurrie  and  Robert 
Harrie,  of  the  third  part,  the  said  Wm,  Earles,  of  the  fourth  part.  Chat. 
Bennett  and  Lydia  his  wife,  John  Compton  and  Mary  his  wife,  and  Samuel 
Ore,  of  the  fifth  part,  and  Mary  Searle,  of  the  sixth  part ;  by  which  said 
indenture  of  lease  of  the  23d  of  April,  1753,  the  said  Thomas  Knapp 
and  John  Knott,  in  consideration  of  a  surrender  of  a  former  lease,  of  which 
about  twelve  years  were  then  unexpired,  and  also  of  a  fine  of  2P/.,  demised  the 
said  premises  now  sought  to  be  recovered  by  the  present  action  to  the  said 
Wm,  Earles  for  fifty-one  years,  from  Lady-^y,  1753,  at  the  yearly  rent  d 
30t. ;  and  which  lease,  by  virtue  of  the  said  will  of  the  first  day  oX  November, 
1765,  and  of  the  said  indenture  of  the  2d  day  of  October,  1801,  became 
vested  in  Mary  Searle,  A  lease  was  also  put  in  by  the  defendants  and 
admitted,  which  was  dated  the  29th  day  of  April,  1802,  between  John 
Moore  and  Nathaniel  Clissold,  churchwardens  of  the  parish  church  of  Si» 
Mary,  in  Reading  aforesaid,  of  the  one  part,  and  Mary  Searle,  widow,  of 
the  other  part,  whereby  the  premises  in  question,  therein  described  to  be 
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parcel  of  the  lands  and  tenements  belonging  to  tiie  parish  church  of  Si.    JCj«^«BdMft. 

Mary,  in  Reading,  were,  in  consideration  of  the  surrender  of  the  above-men-     .p^^  ^^^^ 

tiDiied  llsase,  granted  to  Earles  (of  which  two  years  were  then  unezpiredX        Hiooi 

and  of  a  fine  of  70/.,  demised  to  ihe  said  Mary  Searie,  her  executors,  ad-       tuuit.^ 

ministrators,  and  assigns,  to  hold  from  the  feast  day  of  the  Annunciation  of 

the  Blessed  Virgin  Mary  then  last  past,  for  fifty-one  years,  paying  yearly 

unto  the  said  churchwardens  and  their  successors,  the  rent  of  SOy.  on  the 

feast  days  of  St,  Michael  and  the  Annunciation  of  the  Blessed  Yb^in  Mary, 

by  equal  portions.    It  was  admitted,  on  the  part  of  the  lessors  of  the 

pfointiflT,  th&t  the  defendants  were  the  legiil  representatives  of  the  said  Mary 

Senrle,    It  was  contended,  on  the  part  of  the  lessors  of  the  plaintifl^  that 

the  last-mentioned  lease  was  void,  and  thilt  the  estate  and  interest  in  the  said 

premises  had  vested  in  the  churchwardens  and  overseers  of  the  poor  of  tiie 

said  parish  of  St.  Mary,  Reading,  by  the  operation  of  the  Statute  before 

referred  to,  and  that  the  defendants'  only  interest  therein  had  been  as 

tenants  from  year  to  year,  which  the  notice  to  quit  had  determined.    The 

question  for  the  opinion  of  the  Court  was,  whether,  under  these  circum- 

stahces,  the  lessors  of  the  plaintiff  were  entitled  to  recover. 

Taifmrd,  Serjt.  (with  whom  was  Whateley),  for  the  lessors  of  the  plaintiff, 
— This  property  was  vested  in  the  lessors  c^  the  plaintifi)  as  churchwardens 
and  overseers  of  the  poor,  by  virtue  of  the  59  Geo.  3,  c.  12.  The  language 
of  die  l7th  section  (a)  is  most  general,  and  comprehends  all  buildings  and 
lands  belonging  to  the  parish.  In  Doe  d.  Jackson  v.  Hiley  (b)  the  Statute 
was  held  to  vest  in  the  churchwardens  and  overseers  of  the  parish,  all  build- 
ings, lands,  and  hereditaments  belonging  to  such  parish,  not  merely  where 
the  profits  thereof  are  applicable  to  the  relief  of  the  poor,  but  where  they  are 
applicable  to  those  purposes  for  which  church  rates  are  levied.  The  judg- 
ment of  the  Court  in  that  case  is  very  strong.  In  PhilHpe  v.  Pearce  (e)  it 
was  held,  that  a  mere  payment  of  rent  to  parish  officers  creates  no  tenancy 
from  year  to  year.  That  case,  and  Doe  d.  Simpson  v.  Butcher  (d),  and 
Jenkins  d.  Fate  v.  Church  (e),  shew  that  the  lease  to  Mary  Searie  being 
void,  is  not  set  up  by  the  acceptance  of  rent 

Ludlow,  Serjt.  (with  whom  was  Talbot),  contrd. — The  lessors  of  the 
plaintiff  gave  no  evidence  of  title.  They  merely  proved  payment  of  rent 
under  a  lease  in  1753.  The  defendants  put  in  that  lease,  and  also  another 
granted  in  1802,  under  which  they  claim.  As,  therefore,  the  case  of  die 
lessors  of  the  plaintiff  was  founded  on  the  lease  of  1753,  they  were  estopped 
from  disputing  thai  lease.  The  lease  of  1802  was  equally  conclusive^ 
because  it  was  granted  by  parties  having  the  same  title  as  the  lessors  of  the 
plaintiff. 

(a)  "  That  all  buildings,  lands  and  here-  and  may,  and  they  are  hereby  empowered 

dkaments  which  shall  be  purchased,  hired,  to  accept,  take,  and  hold,  in  the  nature  of  a 

or  taken  on  lease  by  the  churchwardens  and  body  corporate,  for  and  on  behalf  of  the 

overseers  of  the  poor  of  any  parish,  by  the  parish,  all  such  baildinrs,  lands,  and  here- 

auAority  and  for  any  of  the  purposes  of  ditaments,  and  also  idl  other   bnUdingrs, 

this  act.  shall  be  conveyed,  demised,  and  lands,  and  hareditamenU  bdonging  to  tiicb 

assured  to  the  churchwardens  and  overseers  parish, 

of  the  poor  of  every  such  parish  respec-  (b)  10  Barn.  A  Ores.  88ft. 

tively,  and  their  successors,  in  trust  for  the  (e)  5  Bom.  &  Cres.  483. 

parish ;  and  such  churchwardens  and  over-  (cf)  I  Dougl.  50. 

leeri  of  the  poor,  and  their  successors,  shall  («)  Cowp.  488. 
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JCfi^t  BtmdL        Ta^aurd,  Seijt,  in  reply. 

DoK  dem* 

Hioot  Pattbson,  J.  (/).— My  difficulty  is  to  see  how  it  is  stated  in  this  c»e 

Tkart.  ^^  ^  property  sought  to  be  reooyered  is  parish  property.  The  fact  is 
not  stated  in  a  manner  that  is  satisfactory  to  my  mind.  I  expected  to  have 
some  history  of  it  previously  to  the  time  when  this  lease,  now  said  to  be  Toid, 
was  granted.  Nothing,  however,  is  said  on  that  subject,  but  that  the  defendant 
and  those  under  whom  he  claims  paid  rent  In  Doe  d.  Jackson  ▼.  Hiley  it 
appeared  that  the  parish  officers  were  feoffees,  and  that  a  lease  was  granted 
by  them,  which  was  valid  at  the  time  it  was  granted.  In  the  meantime  came 
the  Statute,  and  the^  parish  officers  brought  ejectment,  and  the  demise  was 
stated  to  be  a  demise  by  the  heir  at  law  of  the  surviving  feofiee.  But  Lord 
TnUerden  there  said,  that  the  property  passed  to  the  parish  officers.  That 
is  strong  to  shew  that  it  is  so  transferred  by  the  operation  of  the  Statute. 
Here  it  does  not  appear  that  it  was  in  these  persons  at  all  before  the  Statute. 
The  doubt  I  had  as  to  this  being  parish  property  is,  however,  almost  removed 
by  the  cireumstances  of  this  particular  case.  The  defendant  had  paid  rent 
to  the  parish  officers,  and  so  had  admitted  that  the  hind  was  land  belonging 
to  the  parish  in  the  popular  sense  of  the  term  in  which  it  is  used  in  the 
Statute.  If  that  is  so,  the  fee  simple  became  vested  in  the  parish  officers  as 
a  corporation,  and  they  have  received  rent  as  such ;  and  the  parish  officers 
must,  therefore,  be  considered  to  have  the  legal  estate  in  fee.  The  only 
remaining  question  is,  whether  the  defendants  must  be  considered  to  hold 
from  year  to  year  or  under  this  lease.  I  do  not  understand  clearly  who  were 
the  demising  parties.  I  think,  however,  that  they  were  the  churchwardens 
of  the  parish.  It  is  stated  that  it  was  a  demise  from  the  wardens  at  that 
time ;  but  at  that  time  they  had  no  legal  right  to  make  the  demise,  and  their 
act,  therefore,  would  not  pass  any  legal  interest  in  the  premises.  That 
demise,  therefore,  would  operate  against  nobody.  It  is  clear  that  the  present 
lessors  of  the  plaintiff  cannot  claim  by  the  privity  of  the  persons  who 
granted  that  lease.  If  they  could,  then  the  present  parish  officers  would  be  cor- 
rectly described  as  owners  of  the  reversion ;  but  they  have  not  the  reversion. 
We  must  hold  that  the  lease  was  not  a  legal  instrument  at  all,  and  that  it 
passed  no  legal  interest,  and  that  the  present  lessors  of  the  plaintiff  do  not 
claim  under  the  grantors  of  that  lease,  or  in  respect  of  any  privity  of  estate 
with  them.  The  holding  of  the  defendants  must,  under  all  these  circum- 
stances, be  considered  merely  a  tenancy  from  year  to  year,  and  the  plaintiff 
must  have  judgment. 

Williams,  J. — I  am  of  the  same  opinion.  The  doubt  I  once  entertained 
upon  this  case  has  been  removed  upon  a  full  consideration  of  the  ciicum* 
stances.  When  we  see,  both  in  the  lease  of  1753  and  in  that  of  1802,  per- 
sons described  as  churchwardens  of  St,  Mary,  Reading^  letting  out  the  land 
belonging  to  the  church  of  that  parish,  it  does  not  seem  to  me  that  they  can 
be  considered  as  mere  private  individuals.  It  is  clear  to  me,  that  this  is 
parish  land.  As  to  the  questions  of  estoppel,  and  privity  of  estate,  it  seems  tc 
me  that  neither  one  nor  the  other  is  applicable  to  this  case ;  for  the  present 
lessors  of  the  plaintiff  are  absolute  strangers  to  the  grantors  of  the  lease.   It 

(/)  Lord  Denman  was  absent,  from  indisposition. 
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seems  to  me,  that  there  is  nothing  to  prevent  the  operation  of  the  Statute  •■    ^Bifg^^Bmtk, 
to  these  lands,  that  the  defendants  must  be  considered  merely  as  tenants 
from  year  to  year»  and  that  the  notice  given  in  this  case  is  snffident 

CoLERU>GBy  J. — The  only  question  is,  wfaetber  theiv  is  a  prima  fatU  case 
on  the  part  of  the  plaintiff,  and  if  so,  whether  it  is  not  answered  by  the  de- 
fendants. Now  there  is  a  prima  facie  case  by  the  proof  of  payment  of  rent; 
and  if  the  land  in  question  has  been  parish  propeirty  since  the  59  Geo,  3,  it 
would  be  held  by  the  defendants  with  the  privity  of  the  overseers.  The  words 
"  land  belonging  to  the  parish'*  in  that  Statute  must  be  taken  in  a  popular 
sense,  and  not  in  the  strictly  legal  sense.  The  evidence  of  the  defendants, 
instead  of  answering,  helps  out  a  weak  case  on  the  part  of  the  plaintiff; 
for  the  lease  describes  the  land  and  the  parties,  the  one  as  parish  land,  the 
other  as  the  churchwardens  of  the  parish.  This  land  is,  therefore,  made 
out  to  be  parish  property  sufficiently  to  satisfy  the  words  of  the  Statute. 
Then  there  is  the  relation  of  landlord  and  tenant  between  the  parish  officers 
and  these  defendants,  and  the  tenancy  was  well  determined  by  the  notice. 

Judgment  for  the  plaintiff. 


The  Kino  v.  The  Inhabitants  of  Mile  End  Old  Town. 

/^RDER  for  the  removal  of  Ann  Coiterall  and  her  male  bastard  child,  l.Thedtngfater 

from  St.  Leonard's,  SAorediteh,  to  Mile  End  Old  Town.    On  appeal,  S^^Tin  S^"** 

the  Sessions  confirmed  the  order,  subject  to  the  following  case :— The  pauper,  H'^**^J^\'y 

Ann  Cotterall,  aged  18  years,  who  has  never  done  any  act  to  gain  a  settle-  ^uved  no 

ment  in  her  own  right,  was  bom  in  wedlock,  in  the  hamlet  of  Mile  End  Old  »«"l«"«n*.  ^>^ 

°  came  cnftrge* 

Town,  of  Irish  parents,  who  have  not  gained  any  settlement  in  England   On  abl&  tod  ain 

the  20th  of  August,  1834,  the  said  Ann  Cotterall  was  delivered  of  a  male  ^BMHi^t^' 

bastard  child,  in  Sharediteh  parish,  in  the  house  of  her  father,  with  whom  she  oould  not 

she  continued  to  reside  as  part  of  his  family,  occasionally  going  out  charing;  thJ^^h 

and  on  the  21st  of  August,  1834,  application  was  made  by  her  mother  to  7^^^l^^7^ 

i.  o.>         ..     .    ^         1.  iT  ^         1  . 1    .i        ^  >.        «    «         bom;  for  that 

the  overseers  of  Shoredttch  for  reuef  for  the  said  iflim  Cotterall  and  her'  relieftoherwas 
bastard  child  only ;  on  which,  and  after  examining  the  mother  of  the  pauper  •  £^|heVwhfcli 
on  oath,  an  order  was  made  by  two  justices,  directing  the  said  pauper  and  made  the  whole 
her  male  bastard  child  to  be  removed  to  the  hamlet  ot  Mile  End  Old  Toum,  MsUln^iui, 
the  place  of  her  birth,  and  all^;ed  legal  settlement.  The  hamlet  of  Mile  J"^®^  &  4  fT. 
End  Old  Town  appealed  against  the  order  to  the  last  General  Sessions  of  '2.  The3ft4 
the  Peace  for  Middlesex,  held  in  September,  1834,  when  the  order  of  ^i^iSsiJwi  w 
removal  was  confirmed.  The  question  for  the  decision  of  the  Court  was,  aheredby the 4 
whether,  reference  being  had  to  the  provisions  of  the  3  &  4  Wm,  4,  c  40,  S,^thrtthe*''uw| 
8.  2,  and  the  4  &  6  Wm.  4,  c.  76,  ss.  66  and  71,  the  pauper  and  her  bastard  •»  respecur^* 
child  were  settled  in  the  hamlet  of  Mile  End  Old  Toum  under  the  circum-  chilSren"o? 
?(tances  above  stated.    If  the  Court  should  decide  this  question  in  the  Scotch  or  Irith 

*  parents,  as  re- 

ffttlated  by  th< 
former  Sutot< 
is  not  altered 
by  the  latter. 


negative,  the  order  of  Sessions  was  to  be  quashed,  if  otherwise,  to  stand  sulated^by  the 

confirmed  former  Sutote, 

connrmea.  ie  not  altei«l 

Prendergasi,  in  support  of  the  order  of  Sessions. — The  pauper  here  became 
chargeable,  and  was,  therefore,  removable.  She  was  properly  removable  to 
Mile  End  Old  Town.    She  was  born  there,  and  her  parents  having  no 
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MttiMMit  orihsir  o«Hi  10  toe^  mp«m  hftt-.^heiucituired  a  birth  settleuieiit  in 
itMi^pkc%.  TlMpoiativwdfecktedittfi^^T.  PF3Wl»Aarefi(a).  That  case  de- 
pended oA  tin  cmsHritetKMi  of  tbe  #9  Ir^.  8,c.  12,8.  33,  the  words  in  which 
are  identical  with  those  of  the  3  ft  4  fFifi.4,c  40,  s.  2,  on  which  the  order  in 
the  pwaent  oMe  wsis  made,  in  both  ^Statutes  the  words  refer  to  any  person 
who  has  beoQttM  ^  ehM^^eaUe  by  himseir  or  herseU;  or  his  or  her  fititiily.'* 
Itat  «ase  shews  that  the  place  of  the  birtii  of  this  pauper  was  her  place  of 
iBgil  satllemelil,  Ihoogh  «he  was  bom  of  Iriih  parents.  In  one  respect, 
the  presoAt  is  a  strenger  oase  than  the  former ;  Ibr  here  the  pauper  actually 
raMiyed  eettef>  thete  the  pauper  was  only  constructirely  chaifeable.  Besides, 
the  pauper  here  was  emanoipated  from  her  father^s  family.  The  recent 
Statute  shews  that  sudi  was  the  intention  of  the  Le^slature.  The  4  ft  5 
Wm.  4,  II.  96»  s.  56»  enacts,  that  all  relief  given  to  or  on  account  of  any  diitd 
voder  the  age  of  sixteen  shaH  be  considered  as  given  to  the  father.  Again, 
s.  71,  has  a  simihr  reference  to  the  age  of  sixteen.  That  Statute,  thereibce, 
fixes  sixteen  as  the  age  of  emancipation,  or  at  least  it  is  so  for  tiiis  purpose. 
^CthrUlg0,  J. — ^That  Statute  certainly  seems  to  negative  the  liability  of 
the  ftliwr  after  the  ^ild  has  attained  the  age  of  sixteen.] — The  doctrine 
contended  for  was  recognised  to  a  certain  extent  in  Rex  v.  BenHt  €»d 
Braughton  (6),  and  Rex  v.  Great  Oaeion  (c). 


Thesiger,  eon/rd.— The  case  of  Rex  v.  Whttekaven  was  one  merely  of 
constructive  chaigeabiiity.  Here  the  pailpet  had  actually  become  chargeable. 
Under  the  59  Cfoe.  3,  iiid  8  ft  4  M^.  4^  the  pauper  ought  to  have  been  re- 
moved not  to  the  parish  in  wMbh  ^  H^  bom,  but  \otrdand.  Her  charge- 
ability  had  made  her  father  feitKmible,a!Hdshe  must  g6  with  him  as  part  of  his 
lamily.  From  the  71  seelion  of  the  4  ft  5  Wm,  4,  c.  76,  it  n  clearly  manifest 
that  the  Stainte  his  ao  appUefttion  liphateve^  to  this  case,  tt  applies  to  the 
diildien  not  of  Irish  or  SccMb^  parents ^  but  of  English  ezdusively :  for  that 
section  is,  that  every  bdstard  shall  fbllow  the  settlemetit  of  the  mother  tiU 
the  age  of  sixtsen.  Tlial  nde  oouM  not  jMsissibly  apply  here,  for  here  the 
mother  had  mo  eettlewent.  The  other  side  must  be  driven  to  contend,  in 
Older  to  make  this  statute  applicable,  that  when  the  child  becomes  sixteen  it 
ohtsins  a  settlement  oC  its  own.  The  case  of  Rex  v.  Leede  (d)  is  decisive 
to  shew  tlwt  the  pauper  here  cannot  have  any  settlemeOt  in  England,  Here 
the  pauper,  though  borH  in  England,  Was  bom  of  Irish  parents,  and  bom  in 
wedlock,  and  conseqpiently  had  no  settlement  whatever.  Before  the  passing 
of  the  4  ft  6  Wm,  4,  gfeat  doiibts  were  entertained  whetiher  relief  to  a  mem- 
ber of  a  fiunily  wai»  felief  to  the  head  sf  that  famfly,  Waltham  v.  Sparke  (e) ; 
Rex  V.  PtamUngham  (f) ;  Rex  V.  Si.  Mary  Weetport  (g).  The  56  section 
of  that  Statute  was  framed  to  do  away  with  those  doubts.  It  does  not  how- 
ever apply  to  Scotch  or  Inan  paupers,  with  respect  to  whom  the  law,  as 
enacted  by  the  3  ft  4  Wm.  4,  remains  as  it  was  before.  The  case  altogether 
depends  upon  the  3  ft  4  Wm.  4,  and  unless  that  is  repealed  by  the  4  &  5 
IHm.  4,  the  Sessiofls  were  wrong. 

Cur.  adv.  vult. 


(«)  5  Bam.  ft  AM.  790. 
(6)  SBwD.  &  Adol.718. 
(c)  S  Bum.  &  Aid.  410. 
id)  4  Barn.  &  Aid.  498. 


(tf)  Skin.  556. 

(/)  Barr.  S.  C.  748. 

(^)  8  Term  Rep.  44. 
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Pattsson,  J.,  on  a  mibaequent  day  (fi6  Ncv.)^  gave  jiidlgiBBnt.~-Tln  cam 
was  BXgued  during  my  Lord's  absence^  before  my  brothers  WUHmmt,  CoU- 
ridge,  and  myself.  The  questkxi  was,  T^hether  the  removid  of  the  pauper 
.with  her  infant  bastard  child  to  the  appelant  hamlet  of  Mib  £kd  Old  Town 
ought  to  be  affirmed.  And  that  depends  upon  this  further  and  fMincipal 
question,  whether  she  ought  not  to  b^  remoml  with  her  fiither  to  hekmd, 
under  the  prorisions  of  the  3  &  4  Wm.  4,  c.  40>  s.  2.  The  case  states,  that 
the  pauper  was  bom  in  the  af^llant  hamlet,  of  Irish  parents,  who  had 
gained  no  settlement  in  England,  They,  therefore,  are  directly  within  the 
section  of  the  Statute  aboye  referred  ta  But,  at  the  time  this  order  was 
made^  the  fiither  had  become  chaigeable  to  the  parish  of  St,  Leonardy  Sk&n^ 
ditch,  provided  the  effect  of  that  Statute  has  not  been  altered  by  the  subse- 
quent Act  of  the  4  &  5  Wm*  4,  c.  76 ;  and  it  seems  to  us  that  the  pauper's 
father  was  so  chaigeable  at  the  time  in  question.  The  language  of  the 
section  of  the  first  mentioned  act,  with  reference  to  this  sul^ect,  is,  "  have 
become  chargeable  by  himself  or  herself,  or  his  or  her  fimnily."  Now  the 
pauper  was,  at  the  time  of  her  removal,  living  with  her  father  as  apart  of  his 
family,  she  not  having  done  any  act  or  contracted  any  relation  inconsistent 
with  that  character.  The  residence,  therefore,  of  the  pauper  under  her 
father's  roof,  in  the  manner  stated  in  the  case,  did  wairaat  the  Other's 
removal  to  Ireland,  and,  as  a  consequence,  the  daughter's  also.  It  is  now  to 
be  considered  how  far  the  former  act  is  affected  by  the  hte  act  of  the  4  ft  5 
Wm.  4 :  and  it  is  at  once  observable  that  the  object  of  the  two  Statutes  is 
perfectly  distinguishable.  The  former  was  confined  merely  to  making  pro- 
visions for  the  removal  of  certain  persons  boro  in  Ireland,  Scotland,  Sec., 
who  had  gained  no  settlement  in  this  country.  No  question  aflbcting  the 
removal  or  settlement  of  other  persons  born  in  England  is  touched  or 
alluded  to  in  that  Statute:  whereas  the  title  and  the  provisions  of  the  recent 
Statute  of  the  4  &  5  Wm.  4,  are  perfectly  and  exclusively  English.  Various 
and  important  alterations  are  made  in  the  law  respecting  the  gaining  of 
settlements,  the  duty  of  overseers,  and  the  management  of  the  pocHv  the 
whole  of  which  of  necessity  are  ap{^cable  and  cc»fined  to  England,  it  is 
observable,  also,  that  the  title  of  the  act  itself  purports  to  concern  EngUmd 
and  Walee  only.:  nor  do  we  peroeive  any  regulation  that  has  the  slightest 
relation  to  Ireland  or  Scotland,  or  to  any  foreign  country,  which  are  the 
places  enumerated  in  the  first-mentbned  Statute  of  the  3  &  4  Wm.  4.  We 
think,  therefore,  the  sound  construction  of  the  two  Statutes  is  to  hold  them  to 
be  in  effect  and  operation,  as^they  are  in  object,  entirely  separate  and  distinct. 
That  being  so,  we  are  of  opinion  that  the  provisions  of  the  56  section  of  the 
4  &  5  Wm.  4,  as  to  the  age  up  to  whidi  the  parent  is  to  be  deemed  answer- 
able for  relief  given  to  the  child,  viz.  sixteen,  whatever  might  have  been  its 
efiect  upon  relief  given  to  the  diild  above  Uiat  age  as  to  the  chaigeability  of 
the  parent,  if  the  parents  were  English  (upon  which  we  give  no  opmionX 
does  not  apply  to  the  present  case^  depending,  as  it  has  been  ahready  stated 
it  does,  on  <the  3  &  4  Wm,  4.  We  think,  theielbie^  the  character  of  the 
daughter  resident  with  the  father,  and  his  liability  to  muntain  her,  and  to  be 
considered  chargeable  with  the  relief  given  to  ber,  are  to  be  considered  as 
they  would  have  been  if  the  latter  act  had  not  passed.  It  is  true,  in  the 
case  of  Rex  v.  Whitehaven,  the  Sessions  quashed  an  order  of  justices  re- 
moving an  Irish  woman,  pregnant  and  living  wiA  her  parents  in  Whitehaven, 
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Kii^Bemk  to  her  birth  lettlement,  on  the  gpround,  as  stated  in  the  case,  that  she  ongfat 
to  have  been  sent  with  her  parents  by  a  pass  to  Ireland,  under  the  59  Geo. 
3,  c  12,  the  Statute  then  in  force,  and  which  uses  the  same  expressions  as 
to  the  chargeability  of  the  father  as  the  3  &  4  Wm.  4,  vit.  *'  ^11  become 
chargeable  by  himself  or  his  family,"  and  this  Court  quashed  the  order  of 
Sessions,  as  it  seems,  after  little  discussion,  and  with  not  very  much  con- 
sideration. Upon  this  case  two  things  are  to  be  observed;  First,  The 
question  how  far  a  woman  circumstance  as  she  was  could  gain  a  settlement 
by  birth  was  not  noticed  at  all,  whereas  in  Rea  ▼.  Leeds  (A),  decided  before 
that  case<  and  not  referred  to  in  that  case,  that  question  was  considered,  and 
it  was  held  that  birth  in  such  case  gave  no  settlement.  Now  it  is  to  be 
observed,  that  the  decision  proceeds  expressly  on  the  ground  that  the 
chargeability  contemplated  by  the  Statute  of  59  Geo,  3,  was  the  actual  asking 
for  relief,  and  not  the  constructive  chargeability  of  pregnancy.  Secondly, 
It  is  observable,  that  the  facts  upon  which  the  Court  held  the  decision  of  the 
Sessions  wrong  in  that  particular  case,  do  not  exist  here.  Here  the  relief 
was  actually  asked  for  and  given  before  the  order  was  made.  That  remark, 
too,  will  apply  to  another  case.  Rex  v.  Bennett  and  Braughton.  The  bastard 
in  that  case  could  not  be  removed  with  the  mother  to  Ireland,  That  how- 
ever is  not  necessary  for  our  decision,  which  is,  that  the  removal  of  the 
pauper  (which  should  have  been  to  Ireland),  to  the  appellant  hamlet,  was 
wrong ;  and  therefore  the  order  of  removal,  and  the  order  of  Sessions  confirm- 
ing that  order,  must  be  quashed. 

Order  quashed. 
(A)  4  Ban.  ft  Aid.  498. 


The  KiNa  v.  The  Inhabitants  of  Oldbury. 


QRDER  for  the  removal  of  Rebecca  T%omp9an  from  the  parish  of  Weet 
Brommch  to  the  township  of  Oldhury.  On  appeal,  the  Sessions  confirmed 
the  order,  subject  to  the  following  case  :-*The  parish  of  HaUe  Owen  consists 
of  the  borough  of  Hales  Owen,  the  township  of  Oldbury,  and  ten  other  divi- 
sions situate  in  Shropshire,  and  three  townships,  LutUy,  Cradley,  and 
WorUy,  situate  in  Worcestershire,  The  three  Worcestershire  townships 
have  always  supported  their  poor  apart  from  each  other,  and  from  the  rest  of 
the  parish.  The  township  of  Oldhury,  the  borough  of  Hides  Owen,  and  (he 
divisbns  above  mentioned,  which  lie  in  Shropshire,  and  which  form  the  re- 
maining part  of  the  parish,  have  always,  until  the  separation  of  the  township 
of  Oldhury  from  them  as  hereinafter  mentioned,  supported  their  poor  jointly, 
and  the  affiurs  of  the  parish  had,  until  that  event  took  place,  been  administered 
by  the  churchwardens  and  overseers  appointed  respectively  from  the  four 
quarters  (0/<^6tiry  being  one)  into  which  that  part  of  the  parish  was  divided, 
to  appoint  Sep*-  In  Trinity  Term,  1832,  this  Court  made  a  rule  absolute  to  compel  the  ap- 
^thetaHnMbTp.  pointment  of  overseers  for  the  township  of  Oldbvry,  pursuant  to  the  13  & 
In  1816,  an        ]4  q^^  2,  c.  12,  s.  21,  and  the  said  last-mentioned  township  has,  since  that 

made  on  the       time,  maintained  its  own  poor  distinct  and  apart  from  the  other  parts  of  the 

pariah  at  laige, 

deicribing  it  aa  "  the  parish  of  H,  O.,  in  the  county  of  S."  (the  county  last  referred  to)  and  was 

unappealed  againat : — Held,  on  an  appeal  against  an  order  of  remoral  in  18&4,  from  a  third 

parish  to  the  separated  township,  that  tne  latter  was  not  estopped  from  giving  evidence  to  shew 

that  the  pauper  wss  not  settled  in  that  particular  township.    DubUamte,  Paituon,  J. 


A  paridi  con- 
sisted of  several 
townships  i 
some  in  one 
county,  which 
always  main- 
tained their 
own  poor  apart 
from  each  other 
and  from  the 
rest  of  the  pa- 
rish: others, 
m  another 
county,  which 
formerly  main- 
tained their 
poor  jointly, 
and  so  conti- 
nued until 
1832,  when  one 
of  them  obtain- 
ed a  mandamus 
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parish.    In  the  year  1816,  the  pauper,  together  with  her  father  and  the  rest    XSi^^Sguk, 
of  his  fiunily,  was  removed  by  order  of  justices  from  the  parish  of  Harbome^      j|^  1^,^^ 
in  the  county  of  Siaffordf  to  the  said  parish  of  HaUs  Owen,  in  the  county  of  «• 

Salop,  against  which  order  no  appeal  was  made^  and  no  subsequent  settlement  ^^  of  ^ 
has  been  gained  by  the  pauper.  The  pauper  having  become  chargeable  to  Oldbvbt. 
the  parish  of  West  Bromwich  (where  she  resided),  was  removed  to  the 
township  of  Oldbury,  by  an  order  dated  the  6th  January,  1834.  Against 
this  order  an  appeal  was  entered,  and  came  on  for  trial  at  the  Easter  Sessions 
for  the  county  of  Stafford.  On  the  appeal  being  called  on,  the  respondents 
put  in  the  order  of  removal,  by  which  the  pauper  and  her  father  and  his 
family  were  removed  to  the  parish  of  Hales  Owen,  in  1816,  against  which  no 
appeal  was  made.  The  appellants  then  proposed  to  prove  that  the  pauper 
had  never  gained  any  settlement  in  the  township  of  Oldhury,  which  was  ob- 
jected to  by  the  respondents,  who  contended  that  the  last-mentioned  order 
being  imappealed  against,  it  was  conclusive  upon  the  parish  of  Hales  Owen, 
and  every  part  thereof;  and  that  as  Oldbury  at  that  time  formed  part  of  the 
parish  of  HfUes  Owen,  it  was  now  estopped  from  contesting  the  question  of 
the  pauper's  settlement  not  being  in  that  township:  and  the  Court  of 
Quarter  Sessions,  being  of  this  opinion,  declined  to  hear  the  evidence  of  the 
appellants,  and  confirmed  the  order.  The  question  for  the  opinion  of  the 
Court  is  whether,  under  the  circumstances  above  stated,  the  township  of 
Oldhvry  was  precluded  from  contesting  the  question  of  the  pauper's  settle- 
ment in  an  appeal  against  the  present  order. 

Corbett,  in  support  of  the  order  of  Sessions. — It  cannot  be  contested  that 
an  order  of  removal  unappealed  against  is  conclusive.  There  was  such  an 
order  in  the  present  case.  The  division  of  one  large  parish  into  several  parts 
is  a  matter  that  cannot  affect  the  interests  of  third  parties.  That  division  is 
only  one  which  has  been  made  for  the  convenience  of  the  parish  itself,  but 
it  can  confer  no  new  rights,  nor  exempt  from  any  old  liabilities,  as  to  the  rest 
of  the  worid,  Rex  v.  Kirkly  Stephen  (a),  Spittalfields  v.  Bromley  {b).  The 
order  of  1816,  which  was  not  appealed  against,  was  an  order  made  upon  the 
parish  generally,  and  is  conclusive. — [Lord  Denman,  C.  J. — As  the  removing 
parish  has  thought  fit  to  get  this  order  made  on  a  particular  portion  of  the 
old  parish,  may  not  that  portion  appeal  against  it  ?  Should  not  the  last  order 
have  been  like  the  first,  an  order  on  the  parish  generally,  leaving  the  different 
parts  to  settle  their  respective  liabilities  among  themselves?] — The  order  was 
necessarily  drawn  up  in  this  form,  because  since  the  division  of  the  parish, 
every  part  must  be  considered  to  have  been  a  vill  from  time  inunemorial, 
and  consequently  under  a  legal  obligation  to  maintain  its  poor,  and  to  remove 
persons  like  other  townships,  Rex  v.  Oakmere  (e).  The  township  of  Old" 
bury  is  not  released  from  its  liability,  by  the  circumstance  of  not  having  as 
against  the  rest  of  the  parish  to  maintain  the  poor  of  the  parish  at  large. 
Oldbury  having  submitted,  when  all  the  divisbns  were  acting  collectively,  to 
an  order  made  on  the  parish  at  large,  cannot  now  dispute  that  order. — 
^Patteson,  J.— If  that  was  so,  and  if  there  was  any  parish  with  three  different 
diviswns  in  different  counties,  would  it  not  be  in  the  power  of  any  third 
jmriy  to  saddle  any  one  of  those  divisions  with  a  liability  not  properly  be- 

(a)  Barr.  S.  C.  6S4.  (e)  6  Bsm.  ft  AUL  775. 

{ff\  8  Bott.  694.  S.  C.  18,  Via.  Abr.  468. 
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SA^^HMI.    loBgingr  to  it,  by  getting  an  order  laade  on  the  jokii  perish,  whidi  that  pviih 

TheKiHo      ^f^^  not  dispute!] — ^The  dbetrine  aow contended  fcr  Most  eertdnlrf  ga  thai 

^whfu    IcBg^-    An  opposite  ni^  wouk)  pleee  parties  in  a  tery  difficult  situslioBy 

«nto  ct        ^od  would  deprive  them  oftihe  beneflts  justly  belonging  to  them  on  an  orchr 

Oldvobt.      which  had  been  idlowed  to  be  made  and  to  be  unappealed  frooi.    At  ^ 

time  of  the  tint  order,  Oldhury  was  a  pert  of  EMet  Oteen.    It  cannot  new 

get  rid  of  a  liability  dien  properly  fixed  upon  rt,  by  reason  of  the  act  of  pai«> 

liament  under  whidi  the  separation  took  plaee.    Thiit  act  merely  points  out 

how  inter  te  these  parties  shall  maintain  tiieir  own  poor.    To  open  questions 

thus  once  decided  would  work  the  most  manifest  injustice. 

Whaiehg^  c<m^*<l.— There  is  no  necessity  in  this  case  to  dispute  liie  gene^ 
ral  rule,  that  an  order  unappealed  against  is  conclusive  upon  the  parish  against 
which  it  is  made.  That  is  not  the  case  here  with  Oldbury.  There  is  no 
case  of  an  order  being  held  conclusire  against  a  parish  or  township  not  men- 
tioned in  it.  Here»  for  the  purpose  of  maintaining  their  poor,  there  are  two 
distinct  diyisions  of  the  parish  of  Hiale$  (hoen^  one  in  Skropekirt,  and*  the 
other  in  Warcettenhtre,  and  this  order  is  on  the  parish  of  Hdle$  Owen  in 
Shropehire.  So  that  it  is  clear  that  that  was  not  a  general  order  on  Halke 
Owen.  If  such  an  order  was  left  with  the  overseers  of  one  part,  when  the 
liability  to  maintain  the  pauper  was  to  be  fixed  upon  the  other  part,  the 
former  might  take  no  notice  of  it  till  the  time  for  appealing  was  gone  by,  and 
in  that  way  many  frauds  might  be  committed.  If  this  order  is  conclusive 
against  OUbury^  it  is  equally  conclusive  against  each  and  every  other  division 
of  the  parish^  and  any  third  party  may  ^  the  pauper  upon  any  division  he 
pleases^  The  inconvenieAce  and  ii\justice  of  such  a  result  must  be  mani- 
fest. The  Sessions  ought  to  have  received  the  evidence,  to  shew  that  the 
settlement  was  not  in  Oldbury,  In  Rea^  v.  Biehop  Wearmouth  (d),  the  order 
waa  made  on  a  parish,  and  served  on  the  officers  of  a  township,  and  Mr.  Justice 
PaitBSon  doubted  whether  any  appeal  at  all  could  be  made  against  it  The 
same  principle  must  apply  to  this  case.  The  inhabitants  of  Oldhury  have 
had  no  <Mdeit  made  against  them  and  left  unappealed  against;  and  they  are 
not  to  be bound.beoause  other  persons  have  allowed  au  order  to  pass  against 
them  without  appeal 

Lord  DsKMAif,  C  J«-^This  is  in  itself  a  case  of  difficulty,  and  I  think  so 
the  nioie  as  V  find  that  there  is  some  difierence  of  opinion  among  the  Court 
I  was  at  first  indaned  to  think  Uiat  the  ground  on  which  the  case  was  put, 
that  the  order  unappealed:  from  was  conclusive,  was  tenable;  but  on  more 
consideration,  \  am  of  opinion- that  the  order  of  the  jvu^ices  here  does  not  act 
by  way  of  estoppel  In  1816  the  pai^r  was  removed  to  HaUe  Owen.  That 
is  a  parish  eonsisting  of  fifteen  townships,  three  of  which  are  in  Warceeier^ 
ekiref  and  twelve  in  Shropehire.  That  part  of  Shiee  Owen  which  is  in 
Shropekire  seems  to  have  been  intended,  by  being  specifically  described  in 
the  order,  as  Haiee  Owen,  in  Skrapekire,  though  that  part:  alone  is  neither 
a' parish  nor  a  townslup.  However,  supposing  that  the  older  wsfi  prof^eriy 
made  on  the  whole  of  MaUe  Owen,  still  it  appears  to  me  that  the  township 
of  Oldbury,  which  afterwards  began  to  maintain  its  own  poor  separately,  may 
be  considered  finr  that  purpose  as  distinct  from  the  rest,  and  may  say,  we  are 
(<Q  8  Nev  ft  Man.  77. 
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IM4  bound  by  ih%  settlemeal  as  fixed  in  this  order^  for  it  was  nol  gavued  hi  Mu^t  JhnA, 
our  township. — If  it  were  othM'wise^  any  third  party,  by  getting  an  orA?r 
on  the  whole  parish,  might  fix  any  part  of  it  that  he  pleased  with  the  liability 
to  maMataiQ  the  poor.  The  parties  here  are  not  the  same  as  dK)ee  against 
whom  the  order  was  made.  The  pajrish  of  Habs  Owen  is  not  Ae  simo  as 
the  towDsUp  of  Ok^ry  ;  and  there  is  no  ioconvenjenoe  in  allowing  the  in- 
habitants of  the  township  to  prove  that  fact:  and  they  ought  to  be  at  liberty 
to  do  sa  In  the  case  of  Rem  v.  Oakmettifi),  lord  TmUerden  sai4  ^te 
question  if.  whjsther  the  district  newly  erected  into  a  township  iwder  this 
statute  (/)»  which  wa^  b^re  neither  in  any  parish  nor  townships  is  to  be 
ooBsidferadi  as  if  it  had  formerly  been  a  parish  or  tewns^f^  with  regard  te 
setUemes^;  or  only  as  beoennng  so  from  the  time  of  its.  e«ee|ion  luukr  the 
9cK,  und  as  if  it  had  formerly  been  whoUy  uwahabited  And  we  a«e  ef 
opinion  that  the  hitter  is  the  true  construction  sAd  eStet  of  the  SljatiOa" 
That  doctrine,  does  not  irapedialely  apply  in  the  present  C8ist>.  but  the  prin^t 
ciple  upon  which  we  must^  now  proceed  is  thus  let  in.  "  This  is  not  like  the 
case  of  Si  modem  appointment  of  oyerseevs'  to  a  place  that  had  formerly  ne 
eiAch  oficers,  because  all  siAsh  places  must  have  been  yiHa  from  time  imrne-* 
morial^  and  eenaetiueiitly-  under  a  l^;al  obli^Btion  to  maintain  their  poor>  and 
possessing  a^  legal  right  to  the  appointment  of  offieers^  and  by  such  apoinU 
ment  to  remove  persons  uedier  the  seme  ciiwumsteaQes-  as  othet  towasUpa  oq 
fMMiishes  migiil  do."  it  would  seem*  therefore^  thaA  if  thia  had  been  vm 
ancient  division  of  the  parish,  when  it  came  to  have  a  power  of  appointing  ilA 
own  officers,  it  would  come  to  be  a  separate  township  from  that  time.  Under 
Aese  circumstances  it  appears  t(e  iwe  thaA  we  Doust  consider  oa^  tihe  whele 
Ifaat  the  iowneh^  of  QUbury  i&  not  bound  by  eny  order  made  on  tb0  parishi 
of  ttaUs  Owen.  Many  difficultjea  may  be  stated  to  arise  from  this  view  of 
the  sujb|eci,  but  when  they  come  faefone  the  Court  we  must  deal  with  them^ 
as  weU  ae  we  can.  In  the  mean  time^I  mvtst  si^tbat  1. 4a  not  think  that  thii' 
order  is  an  estoppd. 

P^TTBSON^  J.^t  roust  say  that  I  entertain  not  a  little  doubt  on  thin  sub*' 
ject  I  thought  at  first  that  the  order  waa  an  estoppel,,  and  I  must  confess, 
that  ray  doubts,  are  not  yet  entirely  cleared  up*  But  I  find  that  the  rest  of 
the  Court  difbrs  from  me  in  this  opinion,,  and  I  do  not  feel  that  opink>»  so 
strongly,  as  to  require  me  to  divide  from  my  breUiren  in  the  judgment.  I  how*^ 
ever  must  confess  that  i  still  entertain  great  doubts  upon  the  subject.  The- 
parish  of  jKt^  Owsnappears  to  have  been  divided  into  diflbrent  districts  k>ng 
before  the  s^Mratjon  o€  Oktbury  from  it;  and  I  cannot  but  think  that  this*. 
order  was  made  on  that  part  of  the  district  of  JffaUt  Owen  which  was  Hh 
Salop,  K  the  evidence  pinposed  was  gone  into,  it  might  prove  nothing  but 
thai  the  pauper  was  seUled  in  that  district,  which  woidd  be  proving  nothing 
for  Oldbury;  for  if  the  other  party  should  prove  that  Oldbury  was  in  that 
district  of  Haies  Owen,  I  do  not  know  how  they  could  get  rid  of  the  liabi- 
lity on  the  district  at  large.  At  the  same  time  I  own  that  there  are  difficulties 
on  both  sides,  for  I  admit  that  if  this  order  is  to  be  considered  an  estoppel, 
any  third  party  who  might  wish  to  do  so  would  be  able  to  settle  any  person 
on  any  one  portion  of  the  district.  There  are,  as  I  said  before,  inconveniences 

(e)  5  Bmt.  A  Aid.  778.  (/)  52  Geo.  3,  "An  Actfor  mdofiog  the 

Foref  t  of  DelamereJ* 
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MSm^iBmk    on  both  sides ;  still  my  doubts  are  not  satisfied,  though  they  are  not  suffidentfr 
strong  for  me  to  say  that  I  differ  from  the  vest  of  the  Court 

WiLLUin,  J.— I  too,  feel  that  there  are  considerable  difficulties  on  both 
sides  in  this  case,  but  still  I  am  strongly  inclined  to  agree  with  my  Lord 
Chief  Justice.  By  holding  that  the  pauper  is  settled  in  the  whole  parish  and 
erery  part  of  it,  we  should  in  effect  say,  that  if  the  parish  was  divided  info 
twenty  districts,  any  other  parish  might  choose  any  one  of  the  twenty  to  fix 
the  settlement  upon.  The  difficulty  on  the  other  side  does  not  appear  to 
me  to  be  so  great.  It  comes  to  this  at  last:— can  the  precise  ground  on 
which  the  Sessions  have  acted  be,  or  not  be,  sustained  in  the  present 
instance  ?  The  Sessions  say  that  the  order  operates  by  way  of  estoppel  I 
cannot  readily  adopt  the  argument  of  estoppel.  It  is  always  one  that  is  not 
to  be  favoured  unless  there  is  something  more  to  support  it.  It  does  not 
seem  to  me  that  the  decision  of  the  Sessions  ought  to  be  considered  as  final 
I  do  not  see  that  the  decision  that  a  party  is  settled  in  a  parish,  such  as 
Hale*  Owen,  is  a  decision  that  he  is  settled  in  the  whole  and  every  part  of  it. 
I  nevertheless  acknowledge  that  there  may  be  many  difficulties  arising  from 
the  adoption  of  that  doctrine ;  but  on  the  whole,  I  must  come  to  the  conclu- 
sion that  the  order  of  removal  was  not  an  estoppel ;  and  that  it  did  not 
prevent  any  particular  district  finom  shewing  that  it  was  not  the  particular 
part  of  the  parish  which' was  to  be  burdened  by  the  maintenance  of  the 
pauper. 

CoLBRiDOB,  J.^I  am  of  the  same  opinion.  The  difficulty  that  I  have  felt 
is  that  this  matter  cannot  fairly  be  decided  on  the  question  of  estoppel.  If  an 
order  of  justices  for  the  settlement  of  a  pauper  is  not  appealed  from,  it  is  evi- 
dence against  all  the  world — and  is  so  as  refjudicaia,  as  a  judgment  in  rem — 
but  not  as  an  estoppel,  and  therefore  I  felt  a  difficulty  in  adopting  the  ground 
of  estoppel  in  the  present  case.  But  the  ground  on  which  I  have  come  to  a 
decision  is  independent  of  this.  The  respondent  parish  removes  the  pauper 
to  Oldbury.  The  respondent  parish  is  therefore  bound  to  prove  the  pauper's 
settlement  in  Oldbury,  For  this  purpose  an  order  of  removal  is  put  in, 
which,  on  the  fiice  of  it,  purports  to  be  an  order  for  removal  to  Hahe  Owen. 
That  alone  will  not  do,  for  it  is  not  against  the  same  parties.  The  removing 
parish  must  make  out  a  case  at  its  peril.  The  only  evidence  received  shews 
that  at  the  time  when  this  order  was  made,  Haiee  Owen  and  Oldbury  were 
identical,  but  I  think  that  the  Sessions  prematurely  stopped  the  inquiry,  and 
that  evidence  on  both  sides  ought  to  have  been  admitted.  That  is  the  ground 
of  my  decision.  But  still  I  feel  with  the  rest  of  the  Court  that  there  are 
diAiculties  about  the  case,  the  force  of  which  will  be  felt  on  future  occasions. 
Order  of  Sessions  quashed;  but  the  case  to  go  again  to  the  Sessions  to 
be  re-heard. 
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GosBELL  V.  Archer.  jcfn^*  Bmca. 

A  SSUMPSFT  by  the  purchaser  against  the  vendor  for  the  amount  of  Wl>«reaTer- 
deposit  paid  on  the  sale  of  a  moiety  of  an  estate,  and  for  the  expenses  of  f^^l^^^ff^^^ 
investigating  the  title.     The  declaration  contained  a  special  count  on  the  tomecounu 
conditions  of  sale*  and  also  the  common  money  counts.     Pica:  General  fi^danton 
issue.    A  verdict  was  found  for  the  plaintiff  for  85/.  16«.  Sd,,  being  the  other  oount*. 
amount  of  the  deposit  and  the  moiety  of  the  auction  duty,  on  the  count  for  tions  raisMUii 
money  had  and  received  ;  and  for  the  defendant  on  the  special  count,  subject  f^,^  f^r'the 
to  the  opinion  of  the  Court,  on  an  application  to  be  made  to  increase  the  defendant  are 
yerdict  for  the  plaintiff,  by  adding  the  amount  of  the  expenses,  30/.  1 U.  2d.,  the  ?^^ni^/uf 
and  interest,  G/.  19#.  Sd.    A  motion  was  afterwards  made,  upon  which  the  the  Court,  in 
Court  granted  a  rule  to  shew  cause  why  the  damages  should  not  be  increased  Bpeciii'cMer 
by  the  addition  of  the  sum  of  30/.  1 1#.  2d,  for  the  plaintiff's  costs,  or  such  5"  ^*!J«'>  the 

.  1  •  1       1 1    M    t         •        1  111       defendant  ob- 

other  sum  as  the  master,  on  taxation,  should  find  to  be  due,  and  by  the  uinsjudgment, 
further  sum  of  6/.  19#.  Sd.  for  interest,  and  in  the  mean  time  proceedings  Ja*i"*^Yte*° 
should  be  stayed,  with  leave  to  the  parties  to  state  a  special  case  for  the  should  allow 
opinion  of  the  Court  on  the  points  in  question.    A  case  was  stated,  and  oa  Ip^^I'caaf 'to* 
the  argument,  the  Court  were  of  opinion  that  the  plaintiff  was  entitled  to  a  the  defendant, 
verdict  only  on  the  count  for  money  had  and  received,  and  that  the  defendant 
was  entitled  to  a  verdict  on  the  other  counts ;  and  gave  judgment  accord- 
ingly (a).     The  master,  on  taxing  the  costs,  allowed  the  costs  of  the  special 
case  to  the  defendant.     A  rule  had  since  been  obtained,  calling  on  the 
defendant  to  shew  cause  why  the  master  should  not  review  his  taxation  in 
this  respect. 

W.  Clarksan  shewed  cause. — ^The  decision  was,  in  substance,  in  favour  of 
the  defendant,  for  he  obtained  the  judgment  on  the  special  case,  and  the  plain- 
tiff got  nothing  more  than  he  had  originally  obtained  by  the  verdict.  The 
defendant  is  c)<d(«rly  entitled  to  the  costs  of  the  special  case,  on  which  he 
succeeded  ;  and  the  master  did  right  in  allowing  them  to  him. 

Sir  R  Pollock,  and  Carrington,  in  support  of  the  rule. — ^The  defendant  is 
not  entitled  to  the  costs  of  the  special  case,  as  the  plaintiff,  by  the  judgment 
of  the  Court,  retains  his  general  verdict.  ..  Garland  v.  JekyU(Jb),  is  precisely 
in  point.  There  the  defendant  succeeded  upon  a  special  argument,  but  the  . 
plaintiff  retained  his  general  verdict,  and  was  held  entitled  to  the  costs  of 
the  special  case. — [Pdtteson,  J. — One  of  the  questions  there  raised  was  not 
argued,  and  it  was  impossible  for  the  Court  to  say  that  the  point  not  argued 
was  decided  against  the  plaintiff.  Here  the  plaintiff  failed  on  the  argument 
of  the  special  case,  for  the  question  raised  was  whether  he  was  entitled  to 
have  the  damages  increased,  and  the  Court  thought  he  was  not.] — The  special 
case  does  not  form  part  of  the  record,  and  is  not  included  in  the  new  rules 
as  (o  costs.  The  old  practice  must  therefore  decide  the  present  application. 
If  there  wf>s  an  action  for  100/.,  and  a  verdict  for  that  sum,  but  on  motion 
the  verdict  was  reduced  to  40/.,  the  plaintiff  would  still  have  his  costs. 
— [Patteson,  J. — ^That  is  because  the  defendant  would  not  have  succeeded 
on  any  one  count.] — It  is  the  same  thing  here. 

(a)  Fide  ante,  page  81.  (6)  9  Moore,  620 ;  S.  C.  3  Bing.  830. 
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Xti^^idb.  Patteson,  J. — ^I  am  of  opinioii  that  this  nile  must  be  discbaiiged.  The 
master  was  right  in  his  .taxatiofL  We  are  hoond,  in  oonstdering  who  is  to 
have  the  costs,  to  look  at  the  special  case,  and  to  see  what  were  the  questions 
submitted  for  the  opinion  of  the  Court.  Looking  at  the  special  case,  no 
person  can  doubt  that  the  points  submitted  to  the  opinion  of  the  Court 
related  entirely  to  the  two  sums  claimed  for  expenses  and  int^est.  The 
question  stated,  was  whether  the  plaintiff  was  not  entitled  to  recover  the  two 
sums  of  30/.  1  If.  2d.,  and  6/.  19#.  Sd.,  or  either  of  them,  and  how  the  verdict 
was  to  be  entered  in  respect  of  such  sums  for  either  of  the  parties  (c).  The 
parties,  therefore,  came  to  the  Court  with  a  full  knowledge  of  the  question. 
They  excluded  every  discussion  or  intimation  of  doubt  as  to  the  verdict 
taken  at  the  trial ;  and  if  no  such  point  had  been  raised  as  that  which  was  dis* 
cussed  on  the  special  argument,  there  can  be  no  doubt  that  the  defendant 
would  have  been  entitled  to  the  costs  on  the  counts  on  which  he  succeeded 
at  the  trial.  The  defendant  succeeded  on  the  special  case,  and  is,  therefore^ 
entitled  to  the  costs  of  it. 

Williams,  J. — ^The  plaintiff  failed  upon  the  special  case,  and  the  defendant 
succeeded,  and  the  defendant  is  therefore  entitled  to  costs  upon  it. 

CoLBRiDGB,  J. — ^It  has  been  said  that  the  costs  of  a  special  case  are  not 
mentbned  in  the  new  rules — nor  are  they,  nor  are  some  other  things  to  which 
nevertheless  all  rules  relating  to  costs  have  been  universally  deemed  appli* 
cable.  The  only  question  now  is  whether  the  costs  of  the  special  case  are  to 
be  given  to  the  defendant,  the  finding  on  the  questk>n  raised  by  that  case 
being  in  his  favour.  The  issue  on  the  counts  which  formed  the  subject  of 
the  special  case  was  found  for  him,  and  he  is,  therefore,  entitled  to  the  costs 
of  tlie  case.  The  plaintiff  will  have  the  costs  on  the  verdict  which  has  been 
found  for  him,  and  the  defendant  will  have  a  right  to  the  costs  of  the  special 
rase  Rule  discharged. 

^€^  rt<{0  dM«.  imge  88. 

Wiles  v.  Cooper,  and  others  (a). 

1.  In  order  to  ^IIRESPASS  for  an  assault  and  false  imprisomiient.  Pl^a:  Not  guilty. 
diSoi^irfCUr  '8sue  having  been  joined,  the  following  case  was  stated  for  the  opinion 
gittrates  lo  of  the  Court,  by  consent,  under  an  order  of  Palleion,  J. :  — The  plaintiff  is  a 
of  wlim^i^er  carpenter  and  joiner,  living  at  Cheltenham,  in  the  county  of  Gloueeeier.  The 
^''^n  S*?:  ^  defendants  at  the  time  of  the  all^^ed  imprisonment  were,  and  still  are,  justioeB 

c.  19j  81  Geo.        ^    ,  *        ,  . ,  -  X.  ^    \t      ^   ^    A         £>   m^ 

2.  c.  11,  «Dd4    of  the  peace  for  the  said  county  of  GUmeeeUr.    On  the  Ist  day  of  May^ 

h  8ho«id  dui  \^^  one  Aatim  Willieomhe  made  an  information  and  complaint  in  writing 
tinctly  Appear  against  the  plaintiff  before  the  defendant  Robert  Braneby  Cooper,  of  which 
Uoi^lThifShr'"  the  following  is  a  copy  >-«  Public  Office,  Cheltenham.  County  of  Gloucester, 

party  eomplatn- 

iD^  was  a  servant  within  the  meaning  of  the  Statute ;  and  that  the  relation  of  master  and  servant 

•zuted  between  him  and  the  party  complained  sgainst.    Such  facta  appearing  in  evidence  is  not 

sufficient 

2.  Maflistratea  have  no  right  under  the  5  Geo.  4,  e.  18,  to  imprison  a  master  for  non-pay- 
ment of  nis  servant's  wages.    That  power  is  given  only  in  cases  of  penalties  and  forfeitures. 

(a)  This  Case  was  decided  in  Trinity  Term,  bat  was  onaToidably  ondtted  in  its 
proper  place. 
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to  wit : — ^The  informatbn  and  complaint  of  Aaron  WilUeomhe,  of  the  parish    iin^*  Bench. 
of  Cheit§nham,  in  the  county  of  Giatieester,  upon  oath  before  me  one  of  his 
Majesty^s  justices  of  peace  in  and  for  the  said  county  of  GloucesUrt  this  1st 
day  of  May,  1834,  who  saith  that  there  is  due  to  him  from  Charles  Wiles, 
for  wages  for  labour  as  a  carpenter,  the  sum  of  21,  2#.  8^.  which  he  has  neg* 
lected  to  pey^-^Aaron  WiUieombe,     Before  ihe,  R,  Bransby  Cooper,^''     In 
consequence  of  the  above  complaint,  the  plaintiff  was  summoned  to  appear 
and  answer  the  same,  before  the  justices  who  might  be  sitting  at  the  public 
office,  Cheltenham,  on  the  3d  day  of  May  then  instant,  which  was  the  next  day 
of  petty  sessions.     The  plaintiff  appeared  in  obedience  to  the  summons  be« 
lore  the  three  defendants,  who  then  were  the  sitting  magistrates.     Aaron 
Willieomhe  also  appeared,  and  in  the  presence  of  the  plaintiff,  and  before  the 
defendants,  made  a  statement  upon  oath  of  which  a  minute  was  taken  by  the 
clerk  to  the  magistrates,  in  the  minute-book  of  proceedings  before  the  magis- 
trates, which  IS  kept  at  the  said  public  office.     The  following  is  a  copy  of 
such  minute: — ^^'Sd  May,  1834.     Aaron  Willicombe  sworn,  saith,  there  is 
due  to  me  from  Charles  Wiles,  2/.  2e,  8d.  for  wages  as  a  journeyman  car« 
penter,  at  14#.  a  week.**  The  defendants  then  heard  the  statement  of  the  plain* 
tiffin  answer  to  Aaron  WillieonMs  complaint,  and  which  did  not  satisfy  the 
defendants  that  the  said  wages  were  not  due  as  deposed  by  Aaron  Willi* 
combe.     The  defendants,  therefore,  ordered  and  adjudged  him,  the  plaintiff^ 
to  pay  the  same  2/.  2«.  Sd.,  together  with  4s,  Sd,  costs  forthwith.     The 
plaintiff  then  stated  that  he  could  not  pay  those  monies,  and  that  he  had 
not  sufficient  goods  or  chattels  whereon  the  same  could  be  levied  by  distress. 
The  defendants  then  committed  the  plaintiff  to  prison,  by  warrant  in  writmg 
under  their  hands  and  seals,  for  two  calendar  months,  unless  the  said  sums 
of  21,  2s,  Sd,,  and  4s,  Sd,  should  be  sooner  paid ;  and  the  following  is  a  copy 
of  that  warrant :— **  County  of  Gloucester. — To  the  constable  of  Cheltenham, 
in  the*  said  county,  and  to  the  keeper  of  the  house  of  correction  at  North* 
leach,  in   the  said  county :    Whereas  Aaron   WiUieombe,  of  Cheltenham 
aforesaid,  on  the  1st  day  of  May,  instant,  complained  unto  one  of  his  Majesty's 
justices  of  the  peace,  in  and  for  the  said  county,  that  Charles  Wiles,  of 
Cheltenham  aforesaid,  had  refused  or  neglected  to  pay  unto  him,  the  said 
Aaron  WiUieombe,  the  sum  of  2/.  2s,  Sd.,  the  wages  justly  due  to  him  from 
the  said  Charles  Wiles,  for  work  and  labour  as  a  servant  in  the  business  of 
a  carpenter,  duly  performed  by  him,  the  said  Aaron  WiUieombe,  for  him  the 
said  Charles  Wiles,  at  Cheltenham  aforesaid.    And  whereas  the  said  Charles 
Wiles  having  been  duly  summoned  to  answer  the  said  complaint,  did  appear 
in  pursuance  of  such  summons,  but  did  not  prove  to  us,  three  of  his  Majesty's 
justices  of  the  peace  for  the  county  of  Gloucester,  that  the  said  wages  had 
been  paid  to  the  said  Aaron  WiUieombe,  and  did  not  shew  any  just  cause 
why  the  same  should  not  be  paid ;  therefore  the  said  justices,  upon  due 
examination  and  consideration  had  thereof,  on  this  third  day  of  May,  by 
writing  under  their  handtf,  did  adjudge,  determine  and  order  that  the  said 
Charles  Wiles  should  pay  forthwith  to  him,  the  said  Aaron  WiUieombe,  the 
sum  of  2/.  2s.  Sd.,  which  appeared  to  the  said  justices  to  be  just  and  reason- 
able to  be  paid  by  him,  the  said  Charles  Wiles,  to  him,  the  said  Aaron 
WilUcombe,  and  the  sum  of  4s,  Sd.  for  costs,  making  together  the  sum  of 
21.  Is,  2d.    And  whereas  on  this  thnrd  day  of  May  the  said  Charles  Wiles 
had  due  notice  of  the  said  order  for  paying  the  said  wages  and  costs  as  afore- 

2r  2 


562  TERM  REPORTS  in  the  KING'S  BENCH. 

^•VjJ2«<*-  »4  hai  neglected  and  refased  to  pay  the  same.  And  whereas  it  appears 
unto  U8»  three  of  hia  Majesty's  justices  of  the  peace  in  and  for  the  said  countj 
of  Glauee$ter,  by  the  confession  of  the  said  Ckariei  WiU$,  that  the  said  Charks 
Wtlei  hath  not  sufficient  goods  or  chattels  whereon  to  leVy  the  said  sums, 
and  that  the  said  Charles  Wiles  hath  not  paid  the  said  sums,  or  any 
part  thereof,  but  therein  hath  whoHy  made  default  These  are,  therefore, 
in  his  Majesty^s  name,  in  pursuance  of  the  Statute  made  and  passed  in  the 
fifth  year  of  the  reign  of  his  Ute  Majesty  King  George  the  Fourth,  in* 
tituled,  '  An  Act  for  the  more  eflectual  reooTery  of  Penalties  before  Justices 
and  Magistrates  on  convictions  of  Offenders,  and  for  facilitating  the  execution 
of  Warrants  by  Constables,'  to  command  you,  the  constable  of  Ckelienkam 
aforesaid,  to  take  the  said  Charles  Wiles,  uid  him  safely  convey  to  the  house 
of  correction  at  Northleaeh  aforesaid,  and  deliver  him  to  the  said  keeper 
thereof.  And  we  do  hereby  command  you,  the  said  keeper  of  the  said  house 
of  correction,  to  receive  the  said  Charles  Wiles  into  the  said  house  of  cor- 
rection, there  to  imprison  him  for  the  space  of  two  calendar  months,  uiitess 
the  said  sum  of  2/.  1$.  2d.  shall  be  sooner  paid,  or  until  he  shall  be  dis- 
charged by  the  due  course  of  law,  and  for  your  so  doing  thb  shall  be  jour 
sufficient  warrant.  Given  under  our  hands  and  seals  at  Cheltenham,  in  the 
said  county,  this  third  day  of  May,  in  the  year  of  our  Lord  1834. 

"  Thos,  /.  Baines  (L.  &  ) 
«  Jos,  Ellis  Finer  (L.  S.) 
^  R.  Bransby  Cooper  (L.  S.)" 

The  plaintiff  remained  in  prison  eight  days,  and  then  paid  the  monies  and 
was  discharged.  The  questions  for  the  opinion  of  the  Court  are,  Fir^U 
Whether  the  defendants  were  emjiowered  by  the  Statutes  of  the  20  Geo,  % 
c.  19,  and  the  4  Geo,  4,  c.  34,  to  order  and  adjudge  the  plaintiff  to  pay  the 
said  wages,  or  sums  of  2/.  2s,  Sd.  and  4s.  6d.  in  manner  before  mentioned? 
Secondly,  Whether  upon  nonpayment  of  those  monies,  and  upon  the 
plaintiff's  confession  that  he  had  not  sufficient  goods  and  chattels  whereon 
the  same  might  be  levied,  the  defendants  were  empowered  by  the  Statute  of 
5  Geo,  4,  c.  18,  to  commit  the  plaintiff  to  prison  for  two  calendar  months, 
unless  the  said  monies  should  be  sooner  paid. 

Erie,  for  the  plaintiff.— 'There  are  two  questbns  in  this  case.  First,  Whe- 
ther the  defendants  had  the  power,  under  the  20  Geo,  2,  c  19,  or  the 
4  Geo,  4,  c.  34,  to  adjudicate  on  the  subject  of  the  complaint,  and  to  order 
payment  of  the  wages ;  and  Secondly,  Whether  they  had  any  authority,  if 
the  party  had  no  money  to  pay,  nor  any  goods  on  which  a  distress  might  be 
levied,  to  order  him,  under  the  5  Geo,  4,  c.  18,  to  be  imprisoned  till  the  sum 
was  paid.  By  the  20  Geo,  2,  c.  19,  it  is  enacted,  that  disputes  which  shall 
arise  between  masters  and  servants  in  husbandry,  who  shall  be  hired  for  ooo 
year  or  longer,  or  which  shall  arise  between  masters  and  artificers,  haodi- 
craftsmen,  miners,  colliers,  keelmen,  pitmen,  glassmen,  potters,  and  other 
labourers,  shall  be  heard  and  determined  by  a  justice  of  the  peace;  and  the 
justice  is  empowered  to  make  an  order  for  the  payment  of  the  wages,  and  in 
case  of  nonpayment  for  twenty-one  days^  to  levy  the  amount  by  distress  and 
sale.  By  4  Geo.  4,  c.  34,  s.  5,  the  justKe  is  empowered  to  order  ji^yneni 
of  the  Amount  of  the  wages  which  shall  appear  to  be  due  to  any  servants  m 
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hnsbaiidry,  artificers,  labourers,  or  other  persoDS  named  in  20  Geo,  2,  c.  19,    Rng'i  Ber^ 

or  in  31  Geo.  2,  c.  11  (which  was  passed  to  empower  justices  to  determine 

dilTerences  between  masters  and  their  servants  in  husbandry,  though  such 

servants  should  have  been  hired  for  less  time  than  a  year).    It  was  also 

declared,  by  4  Geo.  4,  c.  34,  that  the  order  of  justices  for  the  payment  of  the 

wages  should  be  final.    It  does  not  appear  upon  the  face  of  the  infocmation 

that  Willicomhe  was  a  journeyman,  or  that  there  was  any  contract  of  service 

between  the  plain tifi*  and  Willieombe.    Such  a  contract  must  be  shewn  in 

order  to  found  the  jurisdiction^  Hardtf  v.  Ryle  {b).    The  same  point  was 

also  ruled  in  Laneaeier  v.  Greaves  (c).    In  Bramweil  v.  Penneck  (d)  Mr. 

Justice  Bayley  went  fully  into  the  question  of  the  construction  of  the  20 

Geo.  2,  c.  19;  and  distinctly  declared  his  opinion,  that  in  order  to  found  the 

jurisdiction  of  the  magistrates,  the  party  must  l)e  a  labourer,  with  "  reference 

to  whom  the  justices  had  power  to  make  a  rate  of  wages."     WilUcombe  is 

not  shewn  in  the  present  case  to  be  a  person  of  that  description.    Assuming 

however  that  the  magistrates  had  jurisdiction,  then  the  second  question  is, 

whether  they  had  a  right  to  imprison  the  party  under  the  5  Geo.  4,  c  18. 

It  is  clear  tlut  they  had  np  such  right.    That  Statute  applies  only  to  cases 

where  penalties  or  forfeitures  are  to  be  recovered  from  an  oflender,  and  not 

where  he  is  bound  to  pay  the  amount  of  a  civil  claim  for  damages.  Hutchm- 

eon  V.  Lowndee  (e)  may  be  cited  on  the  other  side  to  shew  that  a  different 

construction  was  given  to  the  Statute ;  in  that  case,  however,  there  was  no 

discussion  upon  the  question  whether  the  magistrates  had  the  power  to 

commit;  all  that  the  Court  decided  was,  that  a  warrant  of  commitment  must 

be  in  writing.    There  is  no  case  to  shew  that  in  civil  matters  the  justice  has 

a  right  to  commit  to  prison  under  this  Statute. 

R.  V.  Richarde,  eonird. — ^The  words  of  the  20  Geo.  2,  c.  19,  are  vague, 
but  enough  appears  upon  them  to  found  the  jurisdiction  of  the  magistrates 
in  this  case.  The  object  of  the  act  is  to  give  to  the  justices  the  power  to 
determine  between  master  and  servant  in  the  cases  of  artificers,  husband- 
men, labourers.  Sac,  provided  that  the  sum  in  question  does  not  exceed  10/. 
The  sum  here  claimed  was  less  than  that  Then  comes  the  4  Geo,  4,  c.  34, 
s.  5,  on  which  the  question  in  this  case  arises.  The  right  to  imprison  for 
nonpayment  was  allerwards  added  by  the  5  Geo.  4,  which  was  no  doubt  in- 
tended to  secure  obedience  to  orders  of  justices,  declared  by  the  previous 
Statute  to  be  final  and  conclusive.  This  act  must  be  taken  to  control  the 
20  Geo.  2.  The  common  understanding  is,  that  a  man  hired  for  ]4e.  a 
week  is  bound  to  work  for  the  whole  of  the  week.— [LtV/^da/tf,  J. — The 
information  here  does  not  call  the  man  a  journeyman  carpenter;  and  it  is  the 
information  which  gives  jurisdiction  to  the  magistrates.] — But  the  evidence 
shews  that  he  was  a  servant. — [  Wtlliame,  J.— In  Lowther  v.  Lord  Radnor  (/) 
the  construction  put  upon  the  20  Geo.  2,  was,  that  it  extended  to  labourers 
employed  for  any  certain  time,  or  in  any  other  manner.] — That  was  the  case 
here,  and  on  the  authority  of  that  decision  the  Statute  must  be  taken  to 
apply  in  the  present  instance.    Hutehineon  v.  Lowndee  must,  notwithstand 


(6)  9  Bam.  &  Cre^  608.  («y  4  Bare.  &  Adol.  1 18. 

(e)  /«i.6«a  (/)  8Eait,llS 

Crf)  T  Bam.  &  Cres.  5S6.  w  /  - 
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KiMf^i  Benck    ing  what  has  been  said,  be  considered  an  aathoritj  to  shew  that  the  justki!t 
CoopEE       ^^  ^^^  power  to  imprison. 


V. 

Wilis. 


Lord  Dbnman,  C.  J.— The  Statute  5  Geo.  4,  is  clearlj  af^licable  only  to 
cases  in  which  ^lenal ties  are  to  be  recovered,  so  that  it  does  not  apply  at  all 
to  the  present  case.  The  justices  here  had  no  right  to  imprison  under  that 
Statute.  The  case  of  Hutchingom  v.  LowntUt  was  only  argued  upon  one 
side,  Mnd  the  attentbn  of  the  Court  does  not  appear  to  have  be^  at  all 
directed  to  the  point  now  before  us.  The  Court  there  was  satisfied  with 
another  ob|ection,  and  decided  upon  it. 

LiTTLBDALB,  J. — ^The  5  Geo.  4,  only  applies  to  cases  of  penalties  and 
forfeitures.  The  preamble  and  the  enacting  parts  equally  shew  that  that  was 
the  only  object  which  the  Legislature  had  in  Tiew  in  passing  it.  In  this  case 
the  information  b^:ins  with  stating  that  WiUiccmbe  had  made  a  complaint  to 
the  magistrate  of  the  nonpayment  of  his  wages  forhibour  asa  carpenter,  with- 
out stating  that  he  was  a  journeyman  carpenter,  or  that  the  wages  were  at  so 
much  per  week.  The  evidence  indeed  shews  that  he  was  a  journeyman  car- 
penter, and  that  he  claimed  wages  as  a  journeyman  at  14«.  a  week.  The 
evidence,  therefore,  introduces  two  new  tacts — that  the  complainant  was  a 
journeyman  carpenter,  and  that  he  was  engaged  at  14«.  a  week.  The  war- 
rant of  commitment  goes  further;  for  it  says,  that  the  plaintiff  was  committed 
for  the  nonpayment  to  Willicamhe  ibr  work  and  labour  as  a  ser\'ant  in  the 
business  of  a  carpenter.  None,  however,  of  these  facts  appear  upon  the 
face  of  the  information.  The  right  of  proceeding  by  information  in  this  way 
only  extends  to  cases  of  journeymen  servants,  and  it  ought  to  have  appeared 
that  Willieombe  was  a  person  of  that  description. 

Pattbson,  J. — ^AU  depends  on  the  construction  of  the  5  Geo,  4,  and  the 
magistrates  here  have  not  brought  themselves  within  that  Statute.  It  was 
assumed  by  counsel,  in  Hutchineon  v.  Loumdee,  that  a  power  to  commit  was 
given  by  that  Statute;  but  the  decisk>n  is  not  to  that  effect 


.  Williams,  J.,  concurred. 


Judgment  for  the  plaintiff. 


TowNLBY  and  another,  Assignees  of  Wright  v.  Crump  and 

another. 


1.  By  the  cui-    nPROVER  for  twenty-eight  pipes  and  one  hogshead  of  wine.     The  third 
l^en(h\  the  ^  P^^  ^^  ^^6  only  plea  on  which  any  question  arose.    That  plea  stated 

traiiifcrof  a       ^jjat  before  the  bankruptcy  of  Wright,  the  defendants  sold  the  wine  to  him ; 

delivery  order        ,        ,        ,.  ,  -      .  -■     i  ,  i  ^      ^i.        • 

from  the  Ti>ndor  that  he  did  not  pay  for  it;  and  that  the  purchase-money  for  the  wme  was 
of  the  ISoT     ^^^  *"®'  ^*^  *®  ^'"®  ^^  "^^  ^^^^  delivered,  but  was  in  possession  of  the 

enables  the 

latter  to  go  into  the  marlcet  and  dispose  of  euch  goods.  lo  a  case  where  the  vendee  had  thus 
disposed  of  part  which  had  been  deliTered  according  to  his  order,  and  he  then  became  bankrupt, 
the  rest  of  the  goods  remaining  in  the  warehouse  of  the  ?eador : — HeW,  that  the  latter  was  en- 
titled to  retain  them ;  the  giving  of  the  deliTery  order  not  operating  as  between  the  original 
▼endor  and  vendee  as  a  complete  transfer  of  the  floods. 

2.  Goods  under  such  circumstances  are  not  in  the  order  snd  disposition  of  the  bttilampt 
vendee  at  the  time  of  his  bsnkruptcy  within  the  operation  of  6  Geo.  4|  c.  16,  •.  72. 
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defendants,  and  it  alleged  a  right  in  the  defendants  to  retain  the  wine  in    Eh^i  BmA 
satisfaction  of  their  lien  for  the  amount  of  the  purchase-monej.     At  the  trial      xowioiEr 
before  Lord  Abinger,  C.  R,  at  the  last  Assizes  at  Liverpool^  it  appeared  that  «- 

the  defendants  were  the  owners  of  the  wine,  and  that  they  also  rented  a  ware- 
house where  it  was  placed :  that  they  sold  the  wine  in  question — ^part  of  their 
stock — to  Wright,  in  September,  1884 ;  and  delivered  to  him  an  invoice  con* 
taining  the  terms  on  whidi  it  was  sold,  and  stating  that  St  was  to  remain  in 
their  warehouse ''  rent  free  -^  that  Wright  accepted  a  bill  in  payment  for  the 
wine,  which  was  passed  away  by  the  defendants,  who  then  gave  Wright  a 
delivery  order.  Wright  went  into  the  market,  and  sold  part  of  the  wine  he 
had  purchased,  and  that  part  was  delivered  to  his  vendee  upon  his  order.  It 
was  proved  that  the  mode  in  Liverpool  of  delivering  goods  in  a  warehouse, 
was  by  the  transfer  of  a  delivery  order :  that  the  party  possessing  this  order 
might  go  into  the  market,  and  upon  the  authority  of  it  sell  the  goods  as 
Wright  had  done  in  the  present  instance ;  and  that  delivery  orders  were  not 
transferred  without  the  vendor  first  receiving  payment  for  the  goods.  The 
learned  Chief  Baron,  in  his  summing  up,  compared  the  delivery  order  to  a 
bill  of  lading,  and  observed,  thai  a  party  by  the  mere  delivery  of  a  bill  of 
lading  did  not  part  with  the  possession  of  the  goods :  he  directed  a  non- 
suit, but  gave  leave  to  move  to  enter  a  verdict  for  the  plaintiflTs. 

Cowling  now  moved  accordingly. — The  custom  proved,  and  the  fact  that 
Wright,  acting  oh  that  custom,  had  sold  part  of  the  wine,  and  that  the  de- 
fendants had  delivered  it  to  his  order,  are  sufficient  to  shew  that  by  the  usage 
of  the  trade,  and  in  the  opinion  of  the  defendants  themselves,  there  had  been 
a  constructive  delivery  of  the  actual  possession  before  the  bankruptcy,  and 
therefore  the  wine  passed  to  the  assignees.  If  there  has  been  a  constructive 
delivery  of  possession,  the  question  of  lien  is  at  an  end. — [Lord  Dennum, 
C  J. — ^The  bankrupt  has  not  acted  on  the  delivery  order,  in  such  a  way  as  to 
give  to  any  third  party  a  right  to  the  wine  now  in  question.] — ^But  he  sold 
another  portk>n  of  it  to  a  third  person,  and  it  was  delivered  to  his  order.  All 
the  authorities  shew  that  if  the  wihe  had  not  been  in  the  hands  of  the 
defendants,  but  of  a  third  person,  no  question  like  the  present  could  have 
arisen.  In  Abbott,  on  Shipping  (a),  it  is  said,  '*  If  no  act  on  the  part  of  the 
seller  is  to  precede  the  actual  delivery  of  the  goods,  and  the  order  has  been 
handed  by  the  buyer  to  the  warehouseman,  the  handing  of  the  order  to  the 
vrarehouseman  is  a  constructive  taking  of  possession  by  the  buyer,  and  the 
order  cannot  be  countermanded.'^  Stoveld  v.  Hughet  {b),  and  Green  v. 
Naythome  (c),  where  a  constructive  delivery  was  deemed  sufficient,  must 
decide  the  present  case.  The  doctrine,  as  laid  down  in  Abbott  on  Shipping, 
has  been  adopted  in  the  American  edition  of  that  work,  by  Mr.  Justice 
Storg{d):  he  says,  that  ''where  goods  sold  are  lying  in  the  vendor's 
warehouse  on  the  credit  of  the  vendee,  and  the  sold  marks  and  numbers  have 
been  put  upon  them,  so  that  no  further  designation  is  necessary  to  distin- 
guish the  property  from  the  rest  of  the  goods  in  the  warehouse,  and  that  they 
remain  there  till  the  vendor  shall  Want  the  room  which  they  occupy,  no 
further  delivery  of  them  to  the  buyer  is  necessary ;"  and  he  quotes  for  this 
doctrine  the  authority  of  Barrett  v.  Goddard^  in  S  Mtuon^e  Reports,  107.-^ 

(a)  Page  S79.  {c)  I  Stark.  447. 

^6)  14  Eait,  80a  (d)  4  Americao  edit  381 ,  n. 
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XtV'BMdL  [Lord  Dennum,  C.  J. — We  cannot  allow  these  works  to  be  cited  to  lu  a^ 
authorities.  Mr.  Justice  Story  is  a  most  able  commentator,  but  in  this 
country  his  opinion  has  not  the  wetg^ht  of  authority.] — ^The  delivery  order 
must  be  taken  to  be  a  delivery  of  the  goods. — [PaiUiOHy  J. — ^We  did  not  go 
that  length  in  Diwon  v.  Vaief  (0)]. — ^Because  in  that  case  there  was  do 
transfer  of  a  general  delivery  order. — [Lord  Dennutn,  C.  J. — ^Your  argument 
would  go  to  shew  that  the  giving  of  the  delivery  order  might  be  good  for 
third  persons  as  against  the  persons  giving  it,  but  here  that  question  does 
not  arise.] — The  cases  hitherto  have  not  been  limited  by  that  question,  but 
have  proceeded  on  the  principle  that  the  delivery  order  made  it  an  executed 
contract.  A  delivery  order  does  not  resemble  a  bill  of  lading,  but  is  more 
like  a  dock  warrant,  which  the  Ck)urts  have  always  held  to  be  a  complete 
delivery  of  the  property  specified  in  it,  Spear  ▼.  TVaver$  (/),  and  Lucat  v. 
Dorrien  (j).  The  mention  of  the  rent  in  the  contract  shews  that  the  de- 
fendants considered  themselves  as  warehousemen  only,  in  the  same  way 
as  if  they  had  been  third  persons  in  whose  custody  the  property  had  been 
led,  or  as  if  the  goods  had  been  sold  to  a  third  person,  on  whose  account 
they  held  them.  At  all  events  the  wine  must  be  considered  as  being  in  the 
order  and  disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy,  within 
the  operation  of  the  72  section  of  the  Bankrupt  Act. 

Cur,  adv.  pulL 

Lord  DsNMAN,  C.  J.,  on  a  subsequent  day  (19ch  November,)  delivered 
judgment. — ^This  was  an  action  of  trover  ibr  wine.    The  wine  had  been  sold 
to  iVright  by  the  defendants,  but  the  defendants  contended  that  they  had  a 
lien  upon  it  for  payment  of  the  price  due  from  Wright,  The  plaintiflf  insisted 
that  there  had  been  a  constructive  delivery  to  the  bankrupt,  and  that  conse* 
quently  the  question  of  lien  did  net  arise.    It  appeared  that  upon  the  sale 
the  defendants  had  given  to  Wright  a  delivery  order,  and  before  his  bank- 
ruptcy,  part  of  the  wine  had  been  delivered  to  a  third  person  under  hisofd^. 
Evidence  was  given  with  a  view  to  shew  that  the  transfer  of  a  delivery  order 
is  a  transfer  of  the  goods  to  which  it  rehites,  for  that  by  the  usage  of  the 
trade  at  Liverpool,  the  holder  of  a  delivery  order  may  go  into  tlie  market  and 
sell  the  goods,  and  the  vendee  will  be  entitled  to  them.     That  may  be  the 
case  as  to  third  persons  purchasing  under  the  authority  of  such  an  order. 
There  is,  however,  a  total  failure  of  proof  that  the  usage  thus  set  up  was 
called  into  exercise  in  this  case  before  the  bankruptcy,  and  that  the  transfer 
of  the  delivery  order  was  made  for  value.  We  are  of  opinion  that  the  general 
usage — supposing  it  to  be  fully  made  out — does  not  apply  to  this  particukr 
case,  so  as  to  deprive  the  seller  of  the  right  of  recovering  from  the  vendee  the 
price  of  the  goods.    Upon  referring  to  the  cases  cited  in  the  course  of  the 
argument,  we  find  that  in  all  of  them  the  questbns  arose  with  third  parties; 
and  that  there  are  none,  as  in  the  present  instance,  between  the  vendor  and 
the  vendee  themselves.    As  to  the  second  point,  that  the  transfer  of  the 
delivery  order  made  the  bankrupt  the  owner  of  the  goods,  within  the  meaning 
of  the  Bankrupt  Acts,  we  think  that  was  not  so,  for  this  case  does  not  fall 
within  the  72d  section  of  the  Bankrupt  Act,  which  makes  the  bankrupt 
ihe  true  owner  of  the  goods,  if  the  goods  are  in  his  order  and  disposition. 

(«)  9  Nev.  &  Man.  177 ;  S.  C.  5  Ban«  &         </)  4  Camp.  251. 
AduL  Sis.    .  .  (^)  7  TauDt  878. 
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Here  diey  are  not  in  his  order  and  disposition,  except  as  subject  to  the  rights    King's  BenA. 
of  the  vendor.    In  this  case,  therefore,  there  will  be  no  rule.  n-^>-^ 

Rule  refused. 

Reeves  v.  Gambell. 

A  SSUMPSIT  on  a  check.    Hea,  that  the  check  was  giyen  to  secure  money  in  «ii  action  to 

ill^ally  won  at  play.      Replication  traversing  the  plea,  and  issue  JJ^ountof** 

thereon.     At  the  trial,  .before  Williami,  i.,  in  Middleiex,  at  the  Sittings  check  where  the 

after  last  Term,  the  check  was  not  produced  in  evidence  on  behalf  of  the  notXny  gi^g 

plaintiff     For  the  defendant,  it  was  insisted  that  the  plaintiff  was  bound  to  *|»«  checlc,  but 

,.11  i.  1  •  1         .1     .        •    .   1  •  ^       pleads  that  It 

produce  the  check  as  part  of  his  case,  and  on  that  point  leave  was  given  to  waa  giyen  for  a 

the  defendant  to  move  to  enter  a  nonsuit.     The  defendant  in  going  into  his  fJJ?o^^*"5e""*" 

case  called  for  the  check,  but  the  plaintiff  refused  to  produce  it.     No  notice  plaintiff  is  not 

to  produce  had  been  given,  because,  as  the  check  was  stated  in  the  pleadings,  j^  p^rt  c^hit^* 

such  notice  had  been  deemed  unnecessary.    On  this  point  also  leave  was  we,  nor  to  pro- 

given  to  move  to  enter  a  nonsuit,  and  a  verdict  was  taken  for  the  plaintiff  purpose  of  the 

subject  to  these  objections.  Jf^^itln  e.i- 

dence,  unless 

Butt  now  moved  accordingly. — The  issue  here  is  whether  this  note  has  or  notice  toMol** 
has  not  been  given  for  a  gambling  debt.     It  is  impossible  for  the  jury  to  duce  it. 
decide  that  issue  fairly  without  the  production  of  the  check.     That  instru- 
ment not  being  produced,  there  was  no  evidence  to  go  to  the  jury,  and  the 
learned  judge  should  have  directed  a  nonsuit. 

Per  Curiam. — ^In  this  case  the  pleadings  admitted  that  the  check  had  been 
given*  No  noUoe  to  produce  was  given ;  had  there  been  such  a  notice  the 
defendant  mighty  if  the  instrument  was  not  produced,  have  gone  into  secondary 
evidence  of  its  contents.  There  was  no  such  notice  here,  and  there  is  no 
rule  of  itself  requiring  a  plaintiff  to  produce  instruments  so  as  to  enable  a  de- 
fendant the  better  to  enter  on  his  defence. 

Rule  refused. 

Pooley  v.  Goodwin. 

/k  SSUMPSIT  on  the  common  money  counts.  At  the  trial  before  Lord  1.  An  architect 
Abinger,  C.  B.,  at  the  last  Summer  Assizes  at  Liverpool,  it  appeared  JJ^Sl^at  a  cer- 
tain fer  ceniage 
commission,  hy  deed  assipied  to  a  creditor  aU  the  commvision  to  which  he  was  then,  or  might 
thereafter  he  entitled,  upon  truest  to  pay  a  certain  other  deht  to  another  creditor,  and  to  retain 
the  residue  towards  satisfaction  6f  his  own  deht.  The  deed  contained  a  power  of  attorney,  and 
coreaanU  to  pay  the  debt,  not  to  receive  the  commission  or  revoke  the  power  of  attorney,  or  do 
any  act  to  hinder  the  creditor  from  receiving  the  commiBsion,  and  the  usual  covenants  for  title: 
— Held,  that  the  deed  was  an  absolute  conveyance  of  the  commission- money  and  not  a  mortgage: 
— Hrld  also,  that  a  conveyance  stamp  applicable  to  the  sum  actually  received  on  account  of 
the  comniission«money  was  sufficient. 

2.  The  architect  gave  an  order  to  the  parties  by  whom  he  was  employed  to  pay  a  particular 
sum  out  of  his  commission  to  a  creditor : — Held,  on  the  trial  of  an  issue  directed  under  the 
Interpleader  Act,  between  the  creditor  and  the  architect,  to  try  the  right  to  the  money,  that  a 
eopy  of  an  aflSdavit  sworn  by  the  architect  in  another  action  against  the  parties  b^r  whom  he 
was  employed,  in  which  the  order  was  set  out,  and  which  copy  his  attorney  nad  admitted  to  be 
correct,  was  good  secondary  evidence  for  the  plaintiff  of  the  order  which  was  lost : — HM  also, 
that  in  the  sbsenoe  of  any  evidence  to  the  contrary,  the  order  must  in  such  an  issue  be  pre« 
Bumed  to  have  been  duly  stamped. 

3.  On  the  trial  of  an  issue  directed  under  the  Interpleader  Act  to  be  in  the  form  of  an  action 
for  money  had  and  received,  evidence  may  be  received,  which  in  an  ordinary  case  would  only 
strictly  be  admissible  under  a  special  count. 
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Xiwft  BfiicA.  that  the  defendant  was  an  archttect^  and  had  been  employed  in  1822,  by  the 
CommwsioDera  for  paving  and  lighting  the  town  of  Manchester,  to  superin- 
tend the  erecting  of  a  new  town-ball  there.  For  this  labour  he  was  to  receive 
a  commission  of  H  per  cent,  (m  the  money  expended.  In  1829  he  became 
embarrassed,  and  being  considerably  indebted  to  the  plaintiff,  the  latter  ob- 
tained from  him  a  note  addressed  to  Mr.  norpe,  at  that  time  the  treasurer 
of  the  commissioners,  authorizing  the  plaintiff  to  receive  iVom  them  money  Id 
satisfaction  of  his  debt    The  note  was  in  the  following  terms  :— 

"Sir — I  hereby  authorize  you  to  pay  to  John  Pooiey,  Esq.,  senior, 
150/1.  from  my  commission  as  architect  to  the  town-hall  of  J!faiicAet/er,  out  of 
Ihe  first  monies  ordered  to  be  paid  to  me.  His  receipt  shall  be  a  sufficient 
discharge  for  the  same,  this  being  the  balance  of  account  between  Mr.  Pooley 
and  myself,  as  settled  this  22d  day  of  September,  1829. 

(Signed)  **  Prande  Goodwin!" 

"  To  John  Thorpe,  Esq.  Comptroller." 

Mr.  Thorpe  wrote  and  signed  the  following  memorandum  underneath  this 
note : — 

''  f n  compliance  with  the  foregoing  order,  I  do  hereby  engage  to  see  thai 
the  first  150/.  ordered  to  be  paid  to  Mr.  Goodwin,  on  account  of  the  commis- 
sioners for  the  town-hall,  shall  be  paid  to  Mr.  Pootey. 

••  John  Thorpe,  junior,  Comptroller." 

The  plaintiff  then  added  the  following  memorandum  :— 

*'  I,  the  undersigned,  do  hereby  engage  to  give  Mr.  Goodicin  a  receipt  in 
full  of  all  debts  and  charges  against  him  on  being  paid  the  150£  above  di- 
rected by  him  to  be  paid  out  of  his  comntission,  September  S2,  1829. 

"  John  Pdoley."* 

At  the  date  of  these  papers  nothing  was  due  to  the  defendant  from  the 
commissioners.  On  the  15th  Jufy,  1830,  the  defendant  being  still  further 
embarrassed,  and  owing  to  Messrs.  Barber  &  Marehati,  bankers,  of  WaUaH 
a  considerable  sum  of  money,  he  entered  Into  a  deed  of  assignment,  by  which 
he  transferred  to  them  all  his  right  to  the  money  then  due  or  that  might 
thereafter  become  due  to  him  frotn  the  commissioifers.  That  deed,  after  re- 
citing that  he  was  indebted  to  the  plaintiff  in  the  sum  of  160/,  and  also  to 
Messrs.  B,  and  M.  in  a  sum  of  097/,  8#.  1  \d.  for  money  adtanced,  &c.  by 
them  to  and  for  his  use,  that  he  was  employed  by  the  commissioners  as 
architect,  Ac,  and  that  he  was  unable  to  pay  his  debts,  declared  that  he 
assigned  to  B.  and  Af.  all  the  sums  of  money  which  were  then  or  should 
thereafler  become  due  to  him  from  the  commissioners  on  account  of  his  com- 
mission, charges,  &c.,  as  architect,  &c.,  upon  trust,  in  the  ts%X  place  to  pay 
costs,  and  then  to  pay  the  plaintiff  the  150/1  due  to  him,  and  to  retain  the 
residue  towards  payment  of  the  9^1  8t.  Wd.,  and  interest.  The  deed 
contained  a  power  of  attorney  to  B,  and  M,and  covenanU  on  the  part  of  the 
defendant  to  pay  the  said  sum  of  997/,  8#.  llrf.:  it  further  stipulated  Uiat 
the  defendant  would  not  receive  the  money,  nor  revoke  the  power  iheieby 
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given,  nor  do  any  act  whereby  said  B.  and  Jf.  might  be  injured  in  receiving  JTtii^ 
.  payment ;  that  he  had  a  right  to  assign^  and  had  not  done  any  act  tO'encoinber ; 
and  ibr  further  assurance.  The  stamp  on  the  deed  was  a  5^  stamp.  A 
copy  of  it  was  served  on  the  comptrolW  of  the  commissioners.  At  the 
date  of  the  deed  about  dOl.  only  were  due  to  the  defendant  from  the  com- 
missioners. In  Febmary,  1832,  the  defendant  took  the  benefit  of  the 
Insolvent  Act,  and  on  the  28th  of  that  month  he  obtained  his  disdiarge.  At 
that  time  the  money  due  to  him  from  the  commissioners  did  not  amount  to 
more  than  70/.  He  was  afterwards  employed  by  them  in  going  on  with  the 
building,  and  in  1834,  nearly  300^  became  due  to  him.  The  defendant 
pressed  the  commissioners  for  payment,  but  Mr.  Wroet  who  had  succeeded 
.Mr.  norpe,  as  the  treasurer,  refused  to  make  any  payment,  as  the  assignees 
appointed  by  the  Insolvent  Ck)urt,  the  plaintiff  and.  Messrs.  B.  and  M.  had 
all  put  in  their  claims  to  the  fund.  In  Hilary  Term,  1834,  the  defendant 
commenced  an  action  against  the  commissioners,  who  then  obtained  a  rule 
under  the  Interpleader  Act,  upon  which  these  several  parties  appeased  before 
the  Court,  and  by  a  final  rule  in  Jftne,  1834, it  was  ordered  that  theassignees, 
appointed  under  the  Insolvent  Act,  were  no  further  to  prosecute  their  claim ; 
that  the  money  admitted  to  be  due  from  the  commissioners  to  the  defendant 
should  be  by  them  paid  into  Court;  that  an  issue  should  be  tried,  in  which 
JPooley  should  be  the  plaintifl)  and  Gopdwin  the  defendant,  that  the  defendant 
should  admit,  on  the  trial  of  the  cause,  the  receipt  of  the  money  as  for  his 
per  eaUflge,  since  bis  discharge,  and  that  the  claim  of  Messrs.  B.  and  M, 
should  be  bound  by  the  result  of  the  trial  of  this  issue.  Before  the  trial 
came  on,  the  plaintiff  received  notice  to  produce  the  order  given  him  by  the 
defendant,  dated  on  the  22d  September,  1829,  for  the  payment  to  him  by  Mr. 
lHorpe,  the  treasurer  of  the  commissionecst  of  the  money  due  from  them  to 
the  defendant  The  order  was  not  produced,  but  a  witness  was  put  into 
the  box,  who  proved  that  he  had  made  diligent  search  for  it  amongst  the 
plaintiff's  papers  but  could  not  find  it,  and  that  he  believed  it  to  be  lost ;  but 
no  evidence  was  given  of  any  application  to  Mr.  Tkorpe  or  Mr.  Wroe  for  this 
paper.  To  supply  the  deficiency  of  proof  in  this  respect,  a  copy  of  an  affi- 
davit, sworn  by  the  defendant  in  his  actio^  against  the  commissioners,  was 
produced.  In  this  affidavit  the  order  was  set  out,  but  the  affidavit  had  never 
been  filed  or  used.  A  witness  proved  that  the  defendant's  attorney  had 
admitted  the  copy  to  be  a  true  copy,  except  in  the  jurat.  The  deed  of  the 
15th  July,  1830,  was  also  tendered  in  evidence.  Objections  were  taken  on 
the  part  of  the  defendant,  that  the  order  to  TJkorpe  was  not  proved  to  have 
been  stamped,  or  accepted  by  the  commissboers  or  their  treasurer,  and  there- 
fore cpuld  not  be  given  in  evidence :  that  secondary  evidence  of  it  was  not 
admissible,  as  there  had  not  been  satisfactory  proof  of  every  search  having 
been  made  for  it,  since  no  proof  was  given  of  any  search  being  made  for  it  at 
the  office  of  the  commissbners,  and  neither  Mr.  Thorpe  nor  Mr.  Wroe  had 
been  called  into  the  box  to  say  whether  they  knew  anything  of  it ;  but  these 
objectbns  were  overruled,  the  learned  Chbf  Baron  being  of  opinion  that  a 
stamp  was  unnecessary;  and  that  the  order  had  been  accepted  by  Mr. 
Thorpe;  and  that  sufficbnt  proof  of  a  search  for  the  original  order  had  been 
given,  to  let  in  secondary  evidence  of  its  contents.  It  was  then  objected  that 
the  affidavit  was  not  sufficient  secondary  evidence;  and  that  even  if  th^ 
original  could  have  been  used — which  it  could  not,  because  it  had  never  been 
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filed  or  used,  the  copy  was  not  admissible.  This  objection  was  also  ovemileJ. 
Objections  were  also  taken  to  the  reception  of  the  deed  of  the  15th  Judy, 
1830;  1st,  that  it  was  not  properly  stamped,  for  that  being  a  deed  for  the 
assignment  of  two  sums  of  money  which,  taken  together,  amounted  to  more 
4han  1,000/.  it  was  only  stamped  with  a  6/.  stamp;  2dly,  that  it  was  not  a 
mere  assignment,  but  was  an  absolute  deed  of  conveyance  of  all  4he  defendant's 
interest  in  the  per  emUage  and  commission,  and  should  therefore  have  had  a 
9/.  or  \%L  stamp  (a) ;  3dly,  that  if  it  was  not  a  conveyance,  then  that  it  was 
a  mortgage  in  trust  for  the  assignees  and  others,  with  an  equity  of  redemp- 
tion in  the  mortgagor,  and  consequently  required  a  6/.  stamp.  Lord  Ahmger 
overruled  all  these  objections,  and  a  verdict  was  then  taken  for  the  plaintiff; 
but  liberty  was  reserved  for  the  defendant  to  move  to  set  aside  the  verdict, 
and  enter  it  for  the  defendant. 

Batiettu  now  moved  accordingly. — ^The  evidence  here  has  been  improperly 
admitted.  The  proof  of  search  among  the  pUintiff's  papers  was  not  sufficient 
—there  should  have  been  a  search  among  the  papers  of  the  commissioners, 
and  Mr.  TTktnrpe  and  Mr.  fVroe  should  have  been  ^led :  for  in  all  probability 
the  order  was  in  their  possession.  There  was  no  sufficient  pkoof  of  a  proper 
stamp  being  on  the  order^  nor  was  it  ever  accepted  or  acted  on  by  the  com- 
missioners or  their  agent.  It  was  merely  a  nevocable  order  within  the  prin- 
ciple of  the  decision  in  Watson  v.  The  Duke  of  Wellington,  (6).  The  copy 
of  the  affidavit  was  not  sufficient  evidence  of  its  contents.  As  to  the  deed  of 
assignment,  it  was  either  a  mortgage  or  an  absolute  conveyance,  and  ought  to 
have  been  stamped  accordingly.  But  even  if  this  evidence  was  admissible, 
it  could  not  support  the  action  in  its  present  form.  If  the  deed  was  an  as- 
signment, it  was  not  an  assignment  of  an  existing  fund,  but  of  a  future  and 
contingent  interest,  and  was  therefore  void.  At  all  events  such  evidence 
could  not  support  an  action  framed  on  the  common  counts  in  assumpsit,  but 
there  should  have  been,  a  special  count  disclosing  the  real  circumstances  of 
the  case,  Morgan  v.  Jpnet  (c),  WiUiame  v.  Everett  (d). 

Cur,  adv.  vuH. 

Lord  Dbnman,  C.  J.,  allerwards  (19th  November)  gave  judgment — ^In 
this  case  several  objections  were  relied  on.  In  the  first  place  it  was  said  to 
be  necessary  for  the  plaintiff  to  shew  the  order  itself  given  by  the  plaintiff  to 
Thorpe  for  payment  out  of  the  commission.  The  order  was  probably  left  in 
the  possession  of  the  plaintiff;  and  a  deliberate  search  having  been  made 
among  the  papers  of  the  plaintiff,  it  could  not  be  found :  secondary  evidence 
of  it  was  therefore  admissible.  There  was  no  evidence  that  it  was  stamped,  or 
that  it  was  not  But  the  defendant  had  introduced  a  copy  of  this  order  in  an 
affidavit,  and  the  contents  of  it  were  therefore  known,  and  the  affidavit  was 
given  in  evidence  against  him.  In  the  absence  of  proof  that  the  order  was 
not  stamped,  we  think  that  we  are  justified  in  presuming  that  it  was  stamped. 
The  defendant  had  received  more  than  the  amount  of  his  commission  from 
the  commissioners  at  the  time  he  made  the  order.  He  afterwards  executed  a 
deed  assigning  to  certain  persons  therein  named,  the  commission  to  which  he 

(a)  See  55  Geo.  8.  c.  184.  sched.  psrt  1,         (e)  1  Cromp.  tk  Jenu,  162. 
kiL  "  ConTeyanoe.**  {d)  14  East,  582. 

(6)  1  Kara.  &  Mjlne,  60S. 
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«ras  then,  or  tliereafter  might  become  entitled.  It  was  arg^ued  that  this  deed 
was  a  mortgage,  but  we  think  that  it  was  not  a  mortgage,  but  an  absolute 
conyeyanoe  of.  the  commission  money,  and  as  that  money  was  proved  not  to 
exceed  the  sum  of  aoOiL  we  think  that  the  amount  of  the  stamp  was  more 
than  sufficient.  An  objectiai  has  been  made  that  the  e^denoe  in  this  case 
did  not  support  the  action  in  its  present  form,  but  that  there  ought  to  hare 
been  a  special  count.  As  this  case,  however  was  tried  under  an  order  made 
by  us  to  decide  a  certain  issue  of  fact»  we  do  not  think  it  necessary  that 
upon  that  account  there  should  be  a  new  trial,  though  some  part  of  the  evi-* 
dence  might  not  have  been  strictly  admissible  under  these  counts  in  a  common 
case. 

Rule  refused. 

Holding  v.  Raphael  and  another. 

A  CTION  against  the  sheriflTfor  an  escape  of  one  Thomat  Smedley  Turner^  Where  almi]. 

'^  who  was  arrested  on  a  writ  of  capiaM.    J%a#.— First,  The  general  STgthrJrit'of 

issue.    Secondly,  That  ailer  the  taking  and  arrest,  the  defendants  took  a  cafitu,  stated 

bail-bond,  duly  executed,  &c.,  which  bond  was   duly  subscribed  with  a  of  the  writ  w«» 

certain  conditbn,  according  to  the  form  of  the  Statute  in  such  case  made  ^^^7  delivered 

and  provided.    Replication,  That  there  was  not  any  condition  subscribed  to  the  name  of 

the  said  bond,  &c,  and  issue  thereon.     At  the  trial  before  Littledaie,  J.,  at  ^^^  hwlw*' 

the  Sittings  in  Term,  it  appeared  that  the  sheriflTs  officer  had  arrested  omitted  hit 

Thmer,  and  then  allowed  him  to  go  at  large  without  taking  a  bail-bond  ;  but  rtatiment^o* 

before  the  time  for  returning  the  writ  the  officer  got  from  Turner  a  bail-bond.  theTOndition  of 

The  bond  was  in  the  usual  form,  with  several  of  the  blanks  supplied,  but  Uie  court,  in  an^ 

name  of  the  defendant  was  omitted  in  some  places.    Thus,  it  was  stated  in  action  of  escape 

,     -  *  brought  i^a  I  net 

the  recital  of  the  service  of  the  writ  that  the  copy  of  the  ivrit "  was  duly  de-  the  sheriff, 

livered  to  the  said !'  instead  of  "to  thesaid  Thomas  Smedley  Turner  ^  pi'JTlhe^dlfi"^' 

&nd  in  the  condition,  the  bond  stood  thus : — "  Now  the  condition  of  this  ob*  ciency. 

ligation  is  such  that  if  the  above  bounden —— do  cause  special  bail  to  be  put 

in,^  omitting  the  name  of  Turner,    It  was  objected  at  the  trial,  that  the  bond 

was  sufficient ;  and  Colee  v.  Hulme  (a),  where  the  Court  supplied  the  word 

"  pounds  **  in  the  obligatory  part  of  a  bond,  was  cited.     The  learned  judge, 

however,  left  the  case  to  the  jury,  who  returned  a  verdict  for  the  plaintiff, 

but  leave  was  reserved  to  the  defendants  to  move  to  set  it  aside  and  enter  a 

nonsuit. 

Alexander  now  moved  accordingly. — ^The  intention  of  the  bond  is  suffi- 
ciently manifest  The  recital  shews  that  a  capias  had  been  issued  against 
Turnery  and  that  he  was  duly  arrested.  It  is  clear,  under  the  Statute  2  Wm, 
4,  c.  39,  that  the  person  who  is  to  put  in  special  bail  is  the  person  arrested. 
The  omission,  therefore,  may  be  supplied  by  the  intendment  of  the  Court, 
which  will  take  judicial  notice  of  the  provisions  of  the  Statute.  If  so,  there 
can  be  no  doubt  that  the  name  of  Turner  is  that  which  ought  to  be 
inserted  here.  In  Colee  v.  Hulme  (a),  which  was  an  action  upon  a  bond,  it 
appeared  that  in  the  obligatory  part  of  the  bond  the  word  "  pounds "  had 
been  omitted ;  but  the  Court  held,  that  from  the  condition  the  intent  mani* 

(a)  8  Barn.  &  Crea.  568. 
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fesdy  w«8»  tllat  the  ob1%or  should  become  bound  in  7700  pounds,  and  that 
the  word  pounds  might  tfaeiefofe  to  be  supplied.  Loiti  Tenlerden  there  said, 
that  •«  In  every  deed  tbeie  must  be  such  a  degree  of  moral  certainty  as  to 
leave  m  the  nindor  a  MUDoable  man  no  donbt  of  the  intent  of  the  parties.'* 
ThatrulemuBtbei^>plied  to  this  case,  and  the  intent  of  the  parties  here  is 
manifest  In  a  note  to  the  case  orCblesr.  Hulme  the  reporters  refer  to  that 
fjfU&ydr.  Lard  Say  and  SeU  (*),  where  the  name  of  a  bargainor  was 
omitted  in  the  operative  part  of  a  bargain  and  sale,  and  it  was  supplied  bj 
the  Court  of  King's  Bm^h,  it  manifestly  appearing  from  the  other  parts  of 
the  deed  that  Loid  Say  was  the  grantor.  In  ]^ghi  v.  Lord  Lake  (c)  the 
memorial  of  ah  annuity  was  held  sufficient,  notwithstanding  the  omission  of 
the  word  "  life"  in  the  heading  "  Person  for  whose  life  the  annuity  is 
granted.''  Lord  Chief  Justice  Tindal  there  applied  the  same  test  which  had 
been  adopted  by  Lord  Tenierden  in  Cole$  v.  Hukne,  and  said,  that  applying 
an  ordinary  understanding  to  the  memorial,  it  was  impossible  to  misappre- 
hend what  was  intended.  In  like  manner  it  is  impossible  to  roisappiehend 
the  scope  and  object  of  this  bond. 

The  Court  took  time  to  consult  Mr.  Justice  LUtiedak  on  the  subject,  and 
on  a  subsequent  day  refused  the  rulsL 

Rule  refused. 


(6)  10  Mod.  46. 


(c)  8  Biog.  N.  S.  78;  S.  C.  1  Hodges,  190. 


MoscATi  V.  Lawson. 


When  at  the 

trial  of  an  ac- 
tion tbe  judge 
aoggeaU  the 
withdrawal  of  a 
juror,  and  the 
plaintiff  acts  on 
the  suggestion, 
the  Court  will 
stay  the  pro- 
cecdings  in  a 
secondaction 
commenced  hy 
the  same  plain- 
tiff for  the  same 


where  on  the 
first  occasion 
he  conducted 
the  esse  in 
person* 


nPHE  AtUmeyCrmtrul  had  obtained  «  rule  to  stay  the  proceedings  in  this 
action,  on  the  ground  that  they  had  been  commenced  against  good  iaith. 
It  appeared  from  the  affidavits  that  this  was  an  action  of  .libel  against  the 
publisher  of  the  TimtM  newspaper.  The  plaintiff  on  a  former  occa- 
sion brought  another  action  in  the  Court  of  Rgehequer  for  the  same  alleged 
libel ;  and  the  defendant  justified  the  publication.  That  action  came  on 
to  be  tried  before  Aid4r4an,  B.,  on  the  11th  February  in  the  present  year, 
when  the  justification  was  fully  made  out  in  eWdence,  and  the  learned 
judge  suggested  that  a  juror,  should  be  withdrawn.  The  defendant's 
counsel  consented,  and  one  of  the  jury  having  pressed  on  the  ptaintitif  the 
suggestion  of  the  learned  judge,  the  plain  tifi)  who,  with  the  assistance  of  an 
attorney,  conducted  his  case  in  person,  acted  upon  it,  and  a  juror  was  ac- 
cordingly withdrawn,  and  the  cause  terminated.  On  the  22d  of  June  the 
present  action  was  commenced. 


Sir  F.  Pollock  shewed  cause. — There  is  no  breach  of  faith  here.  There 
was  not  at  the  trial  of  the  former  action  any  distinct  pledge  on  the  part  ui 
the  plaintiff  not  to  take  further  proceedings.  A  mere  supposed  understand* 
ing  is  no  bar  to  his  right  to  do  sa  The  understanding  not  to  bring  another 
action  is  one  which  may  well  be  entered  into  by  barristers,  who  understand 
that  if  the  opposite  party  consent  to  withdraw  a  juror,  their  client  may 
receive  a  benefit,  which  puts  him  imder  an  implied  pledge  not  to  bring 
a  fresh  action ;  but  such  a  pledge  cannot  be  implied  as  against  a  person 
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not  a  lawyer,  and  who  is  besides  a  foreigner,  and  in  all  probability  ignorant    Kh^$  Bfnck 
of  the  nature  of  the  proceeding.  MotOAT£ 

r. 

The  Attorney-General  and  PUUt  appeared  in  support  of  the  rule :  thigr       ^''•<>"- 
were  stopped  by  the  Court. 

Lord  Denman,  C.  J. — ^This  rule  must  be  made  absolute.  All  circum- 
stances taken  together,  there  can  be  no  doubt  that  at  the  time  of  tlie  trial  the 
matter  was  intended  to  be  brought  to  a  final  conclusion.  It  is  very  probable 
that  what  was  then  done  was  explained  to  the  plaintiff  by  his  attorney,  who  sat 
by  him ;  and  the  plaintiff,  by  consenting  to  the  arrangement  which  Mr.  Baron 
Aldereon  suggested,  undertook  in  fact  not  to  bring  another  action. 

Per  Cur.  '    Rule  absolute  (a), 

(a)  See  SandtTMtm  v.  Ne$ior,  R.  &  M.  409. 

TOMLINSON  V.  BrITTLEBANK. 

A  CTION  for  slander  of  an  attorney.    The  words  were  alleged  to  have  In  an  action  for 

been  spoken  of  and  concerning  the  plaintiff,  and  of  and  concerning  hhn  "[^^l^^tbe 

as  an  attorney  and  solicitor.    They  were  spoken  in  answer  to  an  observation  judge  nonsuited 

made  by  a  third  person  on  the  plaintiff  as  he  passed ;  and  were  these :  **  Let  the  grmmd  that 

him  go,  a  little  black-looking  thief."    At  the  trial  before  Lord  Denman,  C.  J.,  **»  ^^"^  ^f" 
1.         «.         ^      ^     J^     t    '  11^        1        ■••A»iii  meregeneral 

at  the  last  Assizes  for  Staffwd^  it  appeared  that  the  plaintiff  had  been  pro-  abuse,  and  not 

fessionally  concerned  in  an  aflair  in  which  the  defendant  and  a  person  of  the  fnghimSHIir 

name  of  White  were  respectively  interested.    A  witness  who  proved  the  professional 

words,  said,  that  he  thought  at  the  time  that  they  had  reference  to  White' e  ^!!!^^\^} 
concerns.    On  this  evidence  alone  the  plaintiff  relied;  and  the  Lord  Chief  '"^^f^f^" *M^* 

Justice  thought  the  plaintiff  should  be  nonsuited,  on  the  ground  that  the  question  ought 

words  were  not  of  themselves  actbnable,  nor  necessarily  injurious  to  the  ^^te'^u'^Mhe 

plaintiff  in  his  profi»sional  character.    The  plaintiff  was  accordingly  non-  Court  refuted 

^..u.^  to  •«*  aside  the 

«™«*-  nonsuit  and 


Talfimrdt  Seijt.,  now  moved  to  set  aside  the  nonsuit,  and  have  a  new  trial. 
— He  contended  that  it  ought  to  have  been  submitted  as  a  question  to  the 
jury  whether  the  words  were  spoken  of  the  plaintiff  in  the  character  of  an 
attorney.    He  cited  dmi.  Dig,  tit. ''  Action  on  the  Case,"  D.  24. 

Per  CtfrMEfn. —Unless  it  was  insisted  on  at  the  trial  that  the  question 
ought  to  be  submitted  to  the  jury,  we  cannot  grant  even  a  rule  nut.  There 
is  no  doubt  what  would  have  been  the  result  if  the  case  had  gone  to  the 
jury. 

Rule  refused. 


grant  a  new 
trial 
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Eha^iBenau  BrIDGEWOOD   ».   WyNN. 

Where,  in  oon-  »J^RESPASS.  Issue  OD  a  plea  of  #ofi  M9auU  demttne.  At  the  trial  at  the 
aSira^e  of  *  ^^  Stafford  Assizes,  before  Lord  Dm^man^  C.  J.,  the  affinnatiTe  of  the 

***•♦?•'? 4!^!?*  issue  being  on  the  defendant,  he  began,  and  a  yerdict  was  found  for  hinu 

on  tne  defend-  ^ 

ant,  and  his  b^ 

j2^*^e^!  ^w^otr,  Serjt.,  now  moved  for  a  new  trial,  on  affidavits  of  two  of  the 

mttuke,  and  jurymen,  stating  that  thej  were  misled  by  the  circumstance  of  the  defeDdant 
fo? theVJfOTd*  beginning  the  case,  and  that  they  thought  they  were  finding  a  veitiict  for  the 
ant,  when  they  plaintiff;  and  on  an  affidavit  of  the  plaintiff's  attorney,  that  one  of  thejury- 
intendedtofind  u  j     •  1  •  ^  .1.  1  •  .   .      1  •  .,    V  .  ,.       *       . 

for  the  plaintiff,  °^>^  had,  m  speaking  of  the  verdict  to  him,  called  it  a  verdict  for  the 
f5:edS'^t     defendant  2?nV«7«i,oacl 


anewtnaL 


Pw  Curiam, — ^Though  this  verdict  might  probably  have  been  given  under 
a  mistake,  the  jury  as  such  being  now  separated,  the  affidavits  of  anj 
individuals  composing  that  jury  cannot  be  received,  and  the  rule  must  be 
refused. 

Rule  refused. 


Dob  d.  Edmund  Wilkins  and  John  Wilkins  v.  James 

WiLKINS. 

I.  Whmanin-  "CJJECTMENT,  tried  before  Lord  Denman,  C.  J.,  at  the  last  Assizes  for 
^S^othptS^  OlouceiterMre.    The  facts  were  these :— On  25  March,  1812,  a  lease 

tiea  claim  title  of  the  premises  in  question  was  granted  by  the  lord  of  the  manor  to  the 
ui5S^an^ce  defendant's  mother,  by  the  name  of  "  Anne  Bryant,  widow."  The  lease 
to  produce,  it  was  for  99  years,  determinable  on  three  lives.  Long  previously  to  that 
KgKxut  tiS  term  the  mother  had  left  her  husband,  and  had  cohabited  with  and  taken  the 
m'*iiwithout  '^*™®  ®^  *  person  named  Bryant,  who  was  at  that  time  dead.  In  1813  the 
regular  proof  of  mother  assigned  to  Joseph  Wilkins,  another  son,  all  her  property,  for  the 
'1  A^wiTfor  purpose  of  maintaining  herself  and  two  children  she  had  by  Bryant  Joseph 
y«»»  ▼»•  WiiAins  under  that  assignment  took  possession  of  the  premises  in  question, 

SaTied  woman  Wid  built  thereon  a  house,  and  continued  in  possession  until  his  death.  In 
^f^mh^vL*-  *^^  ^^^  mother  died ;  and  in  1826  the  husband  died.  Edmund  Wilkiniy 
band,  underthe  one  of  the  lessors  of  the  plaintiff,  took  out  administration  to  him,  and  as  such 
tKewLa  administrator  founded  his  right  The  other  lessor,  John  Wilkins,  ^s 
fmeiole:—  administrator  with  the  will  annexed  of  the  mother.  The  defendant  claimed 
^^wh"eth^"r""  as  devisee  of  Joseph  Wilkins,  The  lessors  of  the  plaintiff  having  given  to 
there  had  been  the  defendant  a  notice  to  produce  the  lease,  it  was  produced  at  the  trial.  On 
•»ion*'thiS?t'  its  being  proposed  to  read  it  without  any  proof  of  the  execution,  that  was 
3?^?4»^»^^  objected  to;  but  Lord  Denman,aJ.,  thought  that  as  the  title  of  both  parties 
it  as  a  question  equally  depended  on  the  lease,  it  might  be  read  without  the  usual  proof  of 
t^^f^Md  execution.  He  however  gave  leave  to  move  for  a  nonsuit  on  this  point, 
been  adrene  as  The  defendant  relied  on  the  adverse  posses^n  for  more  than  twenty  years 
SrfOniwof  or  Joseph  Wilkins  and  himself;  and  the  Question  leR  for  the  jury  was, 
EalSSI?*  ^^^  whether  or  not  there  had  been  an  adverse  possession  as  against  the  mother. 
The  verdict  was  for  the  plaintiff. 
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Ludlow,  Serjt.,  now  moved  for  a  nonsuit  or  a  new  trial. — The  plaintiff  jR»fff  Bendu 
was  bound  to  make  out  a  prima  facie  case.  He  relied  on  the  lease  as  part 
of  his  case ;  and  at  the  time  it  was  read  it  was  impossible  to  say  that  the 
lease  formed  any  part  of  the  defendant's  title.  The  plaintiff  should,  there- 
fore, have  been  nonsuited.  As  to  the  new  trial,  the  material  question  was, 
whether  the  possession  was  adverse  to  the  father,  and  not  to  the  mother ;  for 
the  lease,  though  granted  to  the  mother,  was  in  law  a  lease  to  the  father,  as 
sh^  was  a  married  woman.  The  proper  question  was  not,  therefore,  sub- 
mitted to  the  jury. 

Lord  DiNMAN,  C.  J. — ^I  am  of  opinion  that  the  lease  was  properly  read 
without  any  proof  of  its  execution.  Knight  v.  Martin  (a),  shews  that 
where  both  parties  claim  under  an  instrument,  which  is  produced  by  one  of 
them,  it  may  be  used  in  evidence  by  the  other,  without  regular  proof  of  its 
execution.  The  fact  that  the  party  producing  the  instrument  does  claim  an 
interest  in  it  must  always  be  established  by  extrinsic  evidence.  That  was 
done  in  the  present  instance.  As  to  the  second  point,  it  was  taken  for 
granted  at  the  trial,  that  if  the  possession  was  adverse  to  the  father,  it  was 
adverse  to  the  mother,  because  she  was  in  possession  by  his  consent ;  she 
let  her  son  build  upon  the  land,  and  live  on  it,  he  undertaking  to  provide  for 
her  and  her  children.  Under  these  circumstances  there  could  be  no  adverse 
possession  as  against  her;  and  if  so,  there  could  be  none  as  against  the 
father. 

Pattbson,  J. — I  am  of  the  same  opinion.  The  case  of  Knight  v.  Martin 
is  an  authority  to  shew  that  where  there  is  only  one  interest,  as  was  the  case 
in  the  present  instance,  it  is  not  necessary  to  call  the  attesting  witness  to 
prove  an  instrument  produced  by  one  party  under  a  notice  to  produce. 

Rule  refused, 
(a)  Gow,  26. 


In  re  NbwberrV,  Gent.,  one,  &c* 

jD  ULE  for  an  attachment  for  noncompliance  with  a  rule  of  court  calling  on  I.  An  attonM^y 

—  Newberry  to  re-invest  668/.  18#.  Id,  3  per  cent.  Bank  Annuities,  and  land"* the*  pro - 

to  pay  2lL  for  costs,  on  24  June,  1834.     The  facts  were  these  : — /.  George  ceeds  of  ttock 

by  his  will  directed  that  a  certain  part  of  his  personal  property  should  be  hbcuSmf  »?ld 

invested  in  the  funds,  and  ihat  the  dividends  should  be  paid  to  Sarah  out  for  the  pur- 

Spraiiey  for  her  life^  and  that  on  her  death,  the  principal  should  be  divided  uirested  on"^ 

amongst  her  children.    His  executors  accordingly  purchased  658/.  18*.  Id,  Ji**7fhf  moS* 

^  per  cent.  Bank  Annuities.     In  Auguet,  1831,  Hiecock,  the   surviving  in  his  handsr^ 

executor,  at  the  suggestion  of  Newberry,  who  was  his  attorney  (made  to  fo^T/cUentT*' 

Mrs.  Spratley),  executed  a  power  of  attorney  to  Newberry  for  the  sale  of  the  '^^  applications 

'^  to  re-invest  the 

stock,  he  at  fiist  made  eraaive  answers,  but  ultimately  promised  to  do  so.  At  length  a  rule 
was  by  consent  made  absolute  upon  him  to  re-invest  on  or  before  a  particular  day,  and  pay 
the  costs,  or  in  default  that  an  attachment  should  issue.  On  the  day  after  the  appointed  aay, 
a  fiat  in  bankruptcy  issued  against  him,  under  which  he  obtained  his  certificate:  no  service  of 
the  rule  and  aUocatw  took  place  before  the  bankruptcy: — Held^  on  the  ground  that  the  cir- 
cumstances established  a  esse  of  fraud,  that  the  bankruptcy  afforded  no  answer  to  a  motion 
for  an  attachment :  and  the  Court  accordingly  granted  an  attachment. 

2.  Inden(>ndently  of  the  question  of  fraud,  the  attachment  should  issue,  as  it  is  only  giving 
effect  to  the  former  rule.    Per  Lord  Dtnman^  C.  J. 

VOL    I,  2  s 
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Khg*$  Stmek.  stock,  in  order  to  invest  the  proceeds  on  mortgage  security,  to  get  greater 
^^^        interest.    On  27  December,  1831,  the  stock  was  sold  out  by  Newberry,  bnt 

NiwBBBBT.  he  did  not  invest  the  amount  of  the  produce  on  mortgage,  but  kept  it  in  his 
own  hands,  paying  to  Mrs.  Sprailey  5  per  cent  interest  During  1882  and 
1833  repeated  applications  were  made  to  Newberry  by  Mrs.  Spratley,  and 
other  persons  on  her  behalf,  in  the  first  instance  to  give  an  account  of  the 
security  on  which  the  money  was  placed,  and  then,  on  finding  that  no  invest- 
ment had  been  made,  to  insist  on  the  stock  being  re-invested.  On  24  Aprils 
1834,  a  rule  niet  was  granted,  calling  on  Newberry  to  shew  cause  why  he 
should  not  re-invest  the  stock,  and  pay  the  costs  of  the  application.  On 
6  May,  1834,  Newberry  appearing  by  counsel',  but  not  making  any  affidavit 
in  opposition  to  the  rule,  it  was  made  absolute  for  the  re-inventment,  and 
payment  of  costs  on  or  before  the  24  June  then  next ;  the  rule  further 
ordered,  that  in  default  thereof  an  attachment  for  contempt  should  issue 
against  him.  On  8  August,  1834,  the  rule  and  th^  Master's  aUocahtr  for  21?. 
for  the  costs  were  served  on  Newberry ;  and  the  21/1  were  demanded  from 
him.  On  the  25  June,  1834,  a  fiat  in  bankruptcy  issued  against  Newberry; 
and  on  18  October  he  obtained  his  certificate. 

Piatt  shewed  cause. — The  remedy  by  attachment  is  merely  a  substrtution 
of  a  more  speedy  remedy  than  that  afforded  by  action,  in  cases  where  the 
Courts  have  a  peculiar  jurisdiction.  Here  the  remedy  by  action  is  barred 
by  the  certificate.  No  attachment  therefore  can  issue.  The  proceeds  of  tihe 
stock  was  money  had  and  received  to  the  use  of  HUcaek ;  and  the  debt  might 
have  been  proved  under  the  fiat 

Cr.  T.  White,  in  support  of  the  rule. — [Coleridge,  J. — ^When  do  you  say 
that  Newberry  was  in  contempt  ?  You  know  the  case  of  Baron  v.  MarteU{a), 
which  shews  that  it  is  necessary  to  make  out  a  contempt  before  the  bank- 
ruptcy.]— ^In  this  case  Newberry  was  clearly  in  contempt  on  the  24th  June, 
1834,  by  the  terms  of  the  rule,  by  which  he  was  ordered  to  re-invest  the 
stock,  and  pay  the  costs  on  or  before  that  day. — [Lord  Denman,  C.  J. — ^Is 
there  any  authority  for  saying  that  an  attachment  will  issue  for  a  contempt 
in  not  doing  what  a  person  is  not  able  to  do  T  The  practice  invariably  is  not 
to  issue  an  attachment  for  a  contempt  in  nonperformance,  even  where  the  act 
is  to  be  done  on  a  particular  day,  unless  there  has  been  a  demand  and 
refusal.] — In  the  case  of  In  re  Bonner  (b)  Lord  Tenterden  said,  '*  Let  the 
attorney  dare  to  tell  the  Court,  that  having  obtained  this  money  in  his  pro- 
fessional character,  he  will  not  pay  it  over,  because  he  is  protected  by  his 
certificate,  and  I  shall  know  how  to  deal  with  him.^'  No  demand  was  neces- 
sary, because  the  provisk>n,  that  if  the  rule  was  not  complied  with,  all 
attachment  should  issue,  was  part  of  the  original  rule.  In  this  case  an  action 
of  tort  might  have  been  maintained,  and  the  certificate  would  be  tto  bar  to 
that  description  of  action.  There  are  many  authorities  to  that  ezteoi. 
Parker  v.  Crole  (r)  is  expressly  in  point  on  Umt  subject. 

Lord  Denman,  C.  J. — ^I  am  extremely  unwilling  to  issue  an  attadunent 
unless  I  see  clearly  that  the  case  is  such  as  requires  the  exotise  of  our 

(a)  9  DowL  ft  RtI.  890.  (e)  5  Bbg.  68. 

(&)  4  Bam.  ft  Adol.  818. 
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summary  jurisdiction.    I  however  think,  in  this  case,  that  the  attachment    ISiy**  Bmh. 
should  go  upon  both  grounds.    Independently  of  the  question  of  fraud,  I  j,  ^^ 

think  that  we  ought  now  to  enforce  the  former  rule.  By  that  rule  an  attach-  Niwbbebt. 
ment  was  to  issue  if  the  stock  was  not  re-invested  before  the  24th  June, 
It  may  therefore  be  said  that  process  of  attachment  was  in  progress  before 
the  bankruptcy.  I  also  think,  that,  under  the  circumstances,  there  was 
fraud  in  the  transaction.  It  evidently  was  a  fraudulent  proceeding  to  de- 
fraud the  client  of  her  money. 

Pattbson,  J.^— I  am  of  the  same  opinion.  The  stock  was  in  fact  sold  out, 
but  so  far,  I  should  say  not  fraudulently.  The  mere  fact  of  the  sale  and 
non-investment  of  the  proceeds  on  mortgage  security  might  be  quite  without 
fraud ;  but  when  we  come  to  see  that  upon  being  required  to  invest  the 
money,  Newberry  evaded  complying  with  these  applications,  we  cannot  shut 
our  eyes  to  the  facts  of  the  case,  and  should  be  disposed  to  come  to  the  con- 
clusion that  he  had  applied  the  money  to  his  own  use.  At  last  the  assist- 
ance of  this  Court  was  applied  for ;  and  a  rule  was  obtained  requiring  the 
re-investment  on  or  before  a  particular  day,  and  if  not,  ordering  an  attach- 
ment to  issue.  The  re-investment  was  not  completed ;  and  when  pressed,  a 
fiat  in  bankruptcy  issued  on  the  very  day  after  that*  appointed  by  the  rule. 
It  is  impossible  not  to  see  the  object  of  the  bankruptcy.  It  appears  there- 
fore to  me,  that  a  case  of  fraud  is  made  out 

Williams,  J.— I  entirely  concur  in  thinking  that  a  case  of  fraud  has  been 
satis&ctorily  established.  No  objection  or  opposition  was  made  by  New- 
berry to  the  rule  which  was  made  absolute  on  6th  May ;  by  that  rule  he 
was  ordered  to  re-invest  the  stock  on  or  before  the  24th  June ;  but  the 
affidavits  do  not  shew  one  single  step  taken  in  compliance  with  the  rule ; 
and,  on  the  contrary,  on  the  day  after  the  day  by  which  the  rule  ought  to 
have  been  complied  with,  the  fiat  in  bankruptcy  issues.  It  appears  to  me 
quite  clear  that  there  was  never  any  intention  of  complying  with  the  rule. 
On  the  ground  of  finaud,  therefore,  I  think  that  this  rule  must  be  made 
absolute. 

CoLBRiDOB,  J. — I  think  that  this  rule  may  be  made  absolute  on  the  ground 
of  almost  irresistible  proof  of  fraud.  The  produce  of  the  stock  sold  out  was 
in  the  hands  of  Newberry  for  a  particular  purpose — that  of  procuring  a 
mortgage :  he  held  it  for  a  long  time  in  his  own  hands,  paying  interest  for  it, 
as  if  it  had  been  actually  out  on  mortgage.  That  of  itself  is  a  strong  circum- 
stance to  shew  fraud ;  for  why  should  he  pay  so  large  an  amount^  if  he  acted 
only  as  an  attorney  waiting  for  an  opportunity  to  invest?  On  application 
made  to  him  to  re-invest,  he  make  smany  promises  to  do  so,  but  does  nothing. 
At  last  the  parties  come  to  the  Court ;  no  affidavits  are  then  filed  by  him  in 
explanation,  but  he  consents  to  the  rule  for  the  re-investment  being  made 
absolute.  By  that  he  gets  an  opportunity  of  having  a  particular  day  fixed ; 
and  on  the  day  after  that  he  becomes  a  bankrupt,  evidently  for  the  purpose 
of  defeating  the  object  of  the  rule.  On  these  circumstances  alone,  without 
considering  what  we  should  do  if  there  had  been  no  frai^d,  for  on  that  I 
give  no  opinion,  I  think  the  attachment  ought  to  issue. 

'Rule.absoltite. 
2s2 
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JSw^i^BendL  BrOWN   V.    TaYLEUR, 

1.  A  TttMel  wia  A  SSUMPSIT  on  a  policy  on  a  ship  **  at  and  from  her  port  of  loading  in 

ISd^m  her  ^^''^  America  to  her  port  of  discharge  in  England,  with  liberty  to 

F<»rt^lMding  proceed  and  sail  to  and  touch  and  stay  at  any  ports  or  places  whatsoever/' 

rim,  to  her  port  without  prejudice  to  the  insurance.     The  loss  alleged  was  by  the  abandon- 

Ai^^''*aJ^  ment  of  the  crew,  and  by  the  perils  of  the  seas.    Plea:  General  issua    At 

tool  in  part  of  the  trial  before  Lord  Denman^  C.  J.,  at  the  Sittings  in  Lmulan  after  THn$iy 

cSdhSiii  ^*'''»»  J^-**  >'  appeared  that  the  ship  was  built  at  Coekaigne  in  AW 

^fi^^«iw-  Brunswick,    She  took  in  a  part  of  her  cargo  on  the  voyage  insured  at  that 

Miled  further  pl^ce ;  and   then  proceeded   to  Bucktush,  a  place  within   seven  miles  of 

•^f*  ^irtthT^  Coc^fliyiw,  higher  up  in  the  same  bay,  and  within  the  general  jurisdiction  of 

Mven  mtlet  of  the  same  custom-house  at  St  John\  but  having  a  custom-house  and  officers, 

^^£^j^*.^  equally  entitled  with  Cockaigne  to  grant  clearances.     At  Buckiuek  she  took 

the  same  bar,  in  a  further  portion  of  her  cargo:  and  returning  to  Cockaigne  she  completed 

ffeneral  juria-  ^^^  cargo,  and  Sailed  on  the  voyage  insured.     The  loss  occurred  shortly  after 

diction  of  the  sailing,  by  the  abandonment  of  the  crew  to  save  their  lives.    It  was  con- 

houae  at  Si. '  tended  by  the  defendyit  that  as  the  vessel  commenced   her  loading  at 

iSJII'iSrto^"  Cociof^tf,  that  place  alone  was  her  "  port  of  loading ;"  and,  therefore,  thai 

houae  officer  the  going  to  Bucktuih  was  a  deviation  which  avoided  the  policy.     A  nonsuit 

^^I^JJ^^^  being  applied  for,  the  Lord  Chief  Justice  refused  to  nonsuit,  but  gave  leave 

titled  to  grant  fo  move  ou  this  point.     A  verdict  was  found  for  the  plaintiff;  and  Sir  /. 

Biidb/ii^ahe  Scarlett,  in  Michaelmas  Term,  1834,  obtained  a  rule  nisi  for  a  nonsuit 

took  in  a  fur.  accordingly  (a), 

ther  part  of  her  o  j  \  / 
cargo,  and  re- 

oI^Im  there  '^^  Attorney- General,  Wightman,  and  Crompton,  now  shewed  cause. — 

completed  her  Here  is  no  pretence  for  a  nonsuit.    The  policy  is  not  a  policy  at  and  from 

in^ action  for  Cockaignc  to  Liverpool,  or  at  and  from  Buckiuek  to  Liverpool,  but  is  a  policy 

*  ^^^^^  ^  *^  *^^  ^^^  ^^®  "  P**'''  ^^  loading  in  North  Ameriea^^  to  the  port  of  discharge 

▼ewel  had  in  England.     The  mere  circumstance  of  the  word  "  port  *'  being  in  the 

sailed  <»»  bar  singular  number  cannot  affect  the  policy.  The  vessel  was  honestly  employed 

the  going  to  in  taking  in  a  cargo;  and  while  so  employed  it  was  the  intention  of  the  par- 

Oieh^com^  ties  that  she  should  be  protected.  For  the  purposes  of  this  policy,  Cockaigne 

menced  taking  and  Bucktuek  are  as  much  the  same  place  as  the  different  sides  of  the  same 

waa7deviiaion  harboiu" — the  Cove  of  Cork,  for  instance — would  be.    It  has  been  expressly 

which  Titiated  decided,  that  on  an  insurance  ''  at  and  from  /omotea,"  the  ship  may  take  in 

2.  The  term  a  cargo  on  one  side  of  the  island,  and  then  sail  to  the  other,  without  its  being 

in^-'^miL^he  *  deviatbn.    Bond  v.  Nuttib);  Cruickehank  v.  Janeon  {c).    In    Wame 

place  of  loading  V.  Miller  (</),  which  was  a  writ  of  error  from  the  Coivt  of  Common  Pleae, 

^  ^'  the  policy  was  "at  and  ftt>m  Grenada:^  it  was  there  held,  that  it  was  no 
deviation  in  a  vessel  proceeding  to  unload  at  four  different  bays  of  the  island, 

(a)  The  mle  wsa  for  a  Donsuit  on  tbie  caolioasly  stated,    in   the  ooorte  of  the 

point,  and  for  a  new  trial  on  other  points :  obaervatione  alluded  to.  that  they  were  to 

tiM,  concealment,  and  the  onus  of  proof  of  be  considered  as  eitm-jadicial  only,  that 

leaworthiness.    Those  points  were  argued  part  of    the  case   has   been   altogether 

at  lengUi,  and  some  observations  were  made  omitted, 

by  the  Court  in  giving  judgment  in  the  {h)  Cowp.  601. 

case.     As,  however,  the  learned  judges,  (e)  8  Taunt  801. 

being  clear  upon  the  point  of  nonsuit,  (cf)  4  Bam.  A  Cres,  588. 
gave  judgment  on  that  point  alone,  and 
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because  it  had  but  one  custom-house ;  and  that  a  loss  oocurriBg  while  the  ship  X*»gM^  Be»A, 
was  passing  from  one  to  the  other,  was  a  loss  within  the  policy.  That  case 
is  much  stronger  than  the  present.  Lord  Tenlerden  there  said,  ''  The 
Toyage  is  at  and  from  Grenada  to  London.  That  includes  all  purposes 
which  are  preparatory  to  the  commencement  of  the  homeward-bound  voyage, 
according  to  the  usual  course  of  the  trade  in  which  the  ship  was  engaged." 
And  his  Lordship  afterwards  added, "  As  the  outward  cargo  must  be  delivered, 
before  the  homeward  can  be  taken  in,  that  is  a  necessary  preparation  for  the 
homeward  voyage."  Here  the  ship  was  not  discharging  one  cargo  and  taking 
in  another,  but  merely  taking  in  a  cargo,  which  was  clearly  a  purpose  pre- 
paratory to  the  voyage.  *  It  is  true,  that  in  Constable  v.  NobU  (e)  it  was 
held  that  a  policy  ''  at  and  from  Lynn  to  London''  did  not  protect  a  cargo 
laden  at  Bridport,  within  the  port  of  Lynn,  and  eight  miles  nearer  to  Lon- 
don;  and  in  Payne  v.  Huichineon  (/)  it  was  held,  that  if  a  policy  describe 
a  voyage  at  and  from  a  place  which  is  the  head  of  a  port,  it  will  not  cover  a 
voyage  at  and  from  a  distinct  place  which  is  a  member  of  the  same  port. 
Those  two  cases  do  not  affect  the  present;  for  there  is  this  distinction 
between  them :  in  the  first,  the  words  of  the  policy  were  at  and  from  Lynn 
to  London,  and  the  word  "  Lynn  "  could  not  be  construed  to  mean  **  Brid- 
porti'  and  in  the  second,  the  policy  was  on  a  voyage  at  and  from  Carmar- 
ihen.to  London,  whereas  the  ship  took  in  the  cargo'at  Lianelly.  Here  no 
place  was  particularly  named,  but  the  word  *'  port "  alone  is  used ;  and  that 
in  this  policy  means  the  port  of  St.  John's,  where  this  ship  was  registered, 
and  which  is  the  port  where  the  custom-house  for  both  Bucktush  and 
Cockaigne  is  situated.  This  case,  therefore,  must  be  governed  solely  by 
the  principle  laid  down  in  Bond  v.  Nutt,  Cruickehank  v.  Janeon,  and  Wame 
v.  Miller, 

Mauie  and  Sir  W.  FoUell,  in  support  of  the  rule. — The  defendant  is 
entitled  to  have  a  nonsuit  entered  on  the  ground  of  the  deviation.  The 
expression  **  port  of  loading  "  cannot  mean  "  ports  of  loading  "  in  the  plural 
number.  When  it  is  intended  that  the  ship  shall  take  in  a  cargo  at  different 
places,  the  expression  "  ports  of  loading,"  in  the  plural,  is  always  used* 
Suppose  it  had  been  from  a  place  abroad  to  her  port  of  dischaige  in  England, 
it  never  could  have  been  contended  that  she  might  go  to  Liverpool  first  and 
then  to  London.  The  argument  about  the  custom-house  makes  no  diflerence 
in  the  case. 

Lord  Denbian,  C.  J. — On  the  point  on  which  the  rule  for  a  nonsuit  was 
obtained,  it  appears  to  me,  that  the  rule  must  be  made  absolute.  It  is  clear 
that  at  the  end  of  the  plaintiff's  case,  Bucktush  and  Cockaigne  were  found  to 
be  two  different  and  distinct  places,  at  either  of  which  a  loading  of  the  cargo 
might  have  taken  place.  There  is  no  particular  technical  meaning  attached 
to  the  term  **  port  of  loading ;"  and  when  it  is  found  that  of  these  two 
places  nothing  is  known,  except  that  they  are  two  distinct  and  separate 
places  at  which  a  loading  might  be  effected,  it  seems  to  me,  that  if  the  plaintiff 
could  protect  himself  by  shewing  that  these  were  but  parts  of  one  place,  he 
should  have  done  so.    There  was  a  que8tk>n  whether  the  defendant  should 

<«)  S  Taunt  40S.  (/)  Id,  405,  n. 
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Xim]f$  Bendi,    have  given  evidence  cm  this  point    But  it  was  hardly  necessary  to  dia- 
^^  cuss  that,  for  the  plaintiff's  evidence  made  oat  a  primS  faeU  case  fo*  the 

defendant,  of  which  the  latter  had  k  right  to  avail  hiimscllf 

Pattsson,  J. — I  am  of  the  same  opinion.  The  ez(>res8ion  **  from  her  port 
of  loading,"  is  not  the  same  as  ^  fVom  her  port  or  ports,"  ndr  is  it  as  if  the 
policy  had  said  **  from  her  ports  ^  at  once  in  the  plural  number ;  but  we 
must  construe  it  here  to  mean  one  single  phu^.  A  port  has  not  the 
technical  meaning  of  a  large  harbour  or  bay,  where  there  is  but  one  custom- 
house, and  where  the  ship  is  to  be  at  liberty  to  iail  about  in  all  parts  of  the 
port  for  the  purpose  of  obtaining  a  cargo.  There  are  not  many  cases  in 
which  the  word  *'  port**  has  had  any  constrdction  put  upon  it,  but  there  are 
some.  In  this  policy  the  word  "  port "  means  the  same  thing  as  "  place.^ 
Then  it  follows,  that  when  the  ship  once  began  loading  at  Cockaigne  it  should 
have  finished  there,  and  that  the  going  to  any  other  place  was  a  deviation. 
The  Attorney-General  has  quoted  to  us  cases  of  policies  at  and  from  Jamaica^ 
and  at  and  from  Grenada^  and  has  contended  that  they  are  the  same  as  this. 
But  I  do  not  think  that  his  argument  on  that  poiiit  is  Hght ;  for  in  each  of 
those  cases  the  whole  island  was  mentioned,  and  not  any  particular  part  of 
the  island.  If  it  had  been  said  her  port  of  loading  in  Jamaica^  or  her 
port  of  loading  in  Grenada^  the  ship  would  have  been  confined  to  one  parti- 
cular place  in  each  of  those  islands.  If  that  is  so,  it  is  not  material  to 
inquire  here  whether  the  place  is  Buekiftsh  or  Cockaigne,  or  whether  both 
are  under  the  jurisdiction  of  the  same  custom  house  or  not  If  his  argu- 
ment is  true,  the  vessel  might  have  sailed  from  Cockaigne  to  St,  JohfCs  and 
back  again ;  but  construing  "  port,"  as  I  think  we  musty  to  mean  one  place, 
tlie  argument  is  put  an  end  to.  I  do  not  mean  to  say  that  if  a  vessel  i& 
lying  upon  one  quay  taking  in  part  of  the  loading  there,  and  then  moves  to 
another  within  the  same  port,  as  at  Liverpool,  it  Would  be  a  deviation,  for 
that,  would  be  but  one  and  the  same  port  of  loading,  and  one  and  the  same 
place ;  but  if  the  vessel  goes  into  a  different  roadstead,  and  to  a  difierent 
town  altogether,  that  cankiot  be  called  one  port  of  loadmg.  That  being  the 
case  here,  I  see  no  authority  conflicting  at  all  with  that  which  we  ieel  we 
must  adopt  in  this  case.  The  rule  must  be  absolute  for  a  nonsuit.  I  do 
not  see  that  any  evidence  could  have  altered  the  case ;  but  if  it  could,  it 
should  have  been  ofoed. 

Williams,  J. — ^With  respect  to  the  point  as  to  the  nonsuit,  I  agree  with 
the  rest  of  the  Court,  that  it  is  utterly  impossible  to  construe  tins  policy  as  at 
and  from  her  ports  of  loading :  and  without  doing  so,  the  moment  the  loading 
begins,  that  designates  the  place  which  is  to  be  considered  the  ship's  port  of 
loading,  within  the  meaning  of  the  policy.  If  there  had  been  any  evidence  to 
shew  that  at  the  time  of  making  the  policy,  it  was  the  intention  of  the  parties 
that  the  ship  should  proceed  from  one  place  to  another  to  take  in  a  cargo,  it 
might  have  been  a  different  question.  As  it  is,  the  two  places  stand  apart 
from  each  other,  and  it  is  not  necessary  to  say  what  is  a  sufficient  distance  to 
separate  them  so  as  to  make  them  distinct  places.  With  respect  to  the  cases 
quoted  by  the  Atiomeg-Generai,  the  expressions  there  used,  "at  and  from 
Jamaica'^  and  "at  and  from  Chrenada,^  did  in  terms  furnish  a  strong  argu- 
ment against  the  objection,  for  Jamaica  means  all  and  every  part  of  the 
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Islaiid,  and  it  would  be  a  violent  construction  of  the  language  to  say  that  it 
meant  only  some  particular  part  of  it.  The  observation  is  the  same  with 
respect  to  Grenada,  There  is  nothing  in  this  case  which  will  warrant  the 
argument  attempted  to  be  drawn  from  either  one  or  the  other  of  those  cases. 

CoLERiDOB,  J. — ^I  think  that  we  must  come  to  the  conclusion  stated  by  the 
rest  of  the  Court,  luiless  we  are  prepared  to  say  that  the  word  ''port"  is 
equivalent  to  ''ports."  The  term  "port"'  is  said  to  be  an  aggregate  term 
in  one  of  two  ways.  It  may  be  considered  with  reference  to  different  custom- 
houses, or  to  one  custom-house,  and  then  it  would  mean  chief  port,  or  a  sub- 
ordinate port,  but  I  do  not  think  that  we  are  obliged  to  construe  it  with 
reference  to  custom-houses  at  all.  Then  it  may  also  be  considered  as  a  place 
merely.  If  so,  can  it  be  considered  as  an  aggregate  term  at  all.  The  Attorney^ 
General  pressed  this  point,  but  I  do  not  think  that  his  objection  can,  in  point 
of  argument,  be  sustained.  The  risk  is  varied,  whether  you  consider  the 
vessel  as  taking  in  a  cargo  at  a  particular  place  where  the  dangers  are  known, 
or  from  all  places  round  about,  in  a  sort  of  roving  voyage  to  pick  up  a  cargo.  It 
is  desirable  in  construing  a  policy  of  insurance  that  we  should  come  to  plain 
and  intelligible  definitions.  The  parties  should  not  give  a  name  that  is  not 
clearly  understood  and  in  common  use,  and  should  not  use  any  but  proper 
terms,  and  then  there  could  be  no  deceiving  any  one  as  to  the  intention  of  the 
policy.  I  think  that  on  this  last  point,  the  rule  for  a  nonsuit  must  be 
absolute. 

Rule  absolute. 


RossET  V.  Hartley. 

¥N  this  case  the  defendant  had  been  arrested  by  the  name  of  William  SamlU  When  «  rale 

Hartley,  his  real  name  being  Wineheombe  Henry  Saville  Hartley,    The  CHILE'S  ^^^ 

defendant  applied  to  a  judge  at  chambers  to  be  dischai^ged ;  but  his  application  Bail  Court,  that 

having  been  refused,  he  paid  the  debt  sworn  to  and  10/.  for  costs  into  the  eww  to^  "*" 

hands  of  the  sheriff  in  lieu  of  bail.    That  money  had  subsequently  been  BimiUr  appli* 

paid  into  court,  bail  not  having  been  put  in.     A  rule  had  been  obtained  by  mUo^,  ^ 

Cmtling,  on  behalf  of  the  plaintiff,  to  have  this  money  paid  over  to  him.  That  ^^^^^  **^"« 

rule  was  discharged  on  cause  shewn,  by  the  judge  sitting  m  the  Bail  Court,  facto  stated  in 

on  the  authority  of  Cadby  v.  Parioni{a),      Another  rule  to  the  same  Jh^*Sf|bt"' ^ 

effect  had  since  been  obtained  in  the  full  court,  partly  founded  on  affidavits  have  been 

stating  the  same  facts,  and  partly  on  affidavits  stating  new  facts  as  the  ground  the(%uitoD^he 

of  the  application.  ^  first  oocation. 

The  Att6mey*Generai,  for  the  defendant,  took  a  preliminary  objection. 
-^This  rule  has  already  been  disposed  of  in  the  Bail  Court,  and  cannot  now 
be  brought  before  this  Court  as  an  original  application,  or  by  way  of  recon- 
sidering the  judgment  in  the  other  Court. 

Cowling,  m  support  of  the  rule.— There  are  fresh  facts  stated  in  the  affi- 
davits now  filed,  and  the  application  is  therefore  in  its  nature  an  ori^al 

ifl)  5  Taunt.  623. 
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applicatioD.    The  only  rule  aflecting  this  case  is  thai  the  second  applicatkm 
must  not  be  yezatious ;  this  is  not  so. 

Pattbson,  J.  (5).— The  statement  that  there  are  fre^h  facts  stated  in  the 
affidavits  now  filed  makes  no  diflerence  as  to  the  role.  A  party,  when  making 
an  application  to  the  Court,  must  come  prepared  with  all  the  facts  necessary 
to  support  it.  If  he  does  not  he  must  take  the  consequences.  The  Court 
cannot  re-hear  the  application.  The  rule  is  inflexibly  and  must  be  strictly 
adhered  to. 


Williams,  J.,  and  Coleridgb,  J.,  concurred. 

Rule  discharged. 

(6)  Lord  Demnan,  C.  J.,  wasabient  on  aocoant  orUlnett. 


In  applying  for 
an  atuchment 
apainst  the  ahe- 
riff  for  an  in- 
auflicient  return 
to  a  writ,  the 
return  must  be 
brought  before 
the  Court  by 
an  office  copy 
▼erifiecl  by 
affidavit. 


Wilton  v.  Chambers. 

nPHIS  was  a  rule  for  an  attachment  against  the  kte  sheriff  of  Dor§eUhin, 
for  not  having  made  a  sufficient  return  to  a  writ  c^  fi.  fa.  The  sheriff 
had  made  a  special  return  of  the  facts  of  the  case.  The  rule  was  drawn  up 
on  reading  the  affidavit  of  the  plaintiff,  and  of  an  attorney's  clerk,  who  swore 
to  the  service  of  the  rule  to  return  the  writ,  and  to  the  fact  of  a  search 
having  been  made  for  a  return.  The  affidavit  went  on  to  say  that  the  de- 
ponent ''  was  advised  and  believed  that  no  sufficient  return  had  been  made.'' 
No  copy  of  the  return  was  annexed  to  the  affidavit :  nor  was  it  in  any  manner 
brought  before  the  Court. 

The  Attorney-General  and  Baretow  shewed  cause. — They  took  a  preli- 
minary objection  to  the  application.  The  affidavit  merely  states  the  de- 
ponent's belief  that  the  return  is  insufficient,  but  does  not  annex  a  copy  of 
the  return,  which  therefore  is  not  before  the  Court.  The  rule  should  have 
been  drawn  up  on  reading  the  return.  In  Sherry  v.  Okee  (a),  a  motion  was 
made  to  set  aside  an  award,  and  the  award  was  not  annexed  to  the  affidavit; 
the  Court  discharged  the  rule  on  that  ground,  refusing  to  give  time  to 
amend  the  affidavit.     That  case  is  in  point  here. 

Alexander,  in  support  of  the  rule. — The  return  is  on  the  files  of  the  Court; 
and  the  Court  has  the  opportunity  of  seeing  whether  that  return  is  sufficient 
It  is  therefore  unnecessary  to  annex  a  copy  of  the  return  to  the  affidavit.  The 
affidavit  states  that  the  deponent  looked  into  the  files  of  the  Court,  and  did 
not  see  any  sufficient  return  thereon,  he  therefore  refers  the  Court  to  its  own 
files,  and  the  Court  will  take  notice  of  what  is  upon  them,  and  judge  of  the 
sufficiency. 

Per  Curiam. — The  rule  must  be  dischai^ged,  and  with  costs.    If  the  party 
comes  before  the  Court  upon  affidavit,  he  should  furnish  the  Court  with 
proper  materials  for  forming  a  judgment     The  Court  cannot  pronounce  any 
judgment  on  the  sufficiency  of  a  return  which  is  not  properly  before  it- 
Rule  discharged  with  costs. 

(a)  3  Dowl.  P.  C,  819;  S.  C.  1  Harr.  &  Woll.  119. 
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Hall  v.  Maule.  **ttS?f*- 

1>R0HIBITI0N.    The  plaintiff  having  obtained  an  order  requiring  the  de-  Serenl  pim 
fendant,  who  had  pleaded  several  pleas,  to  confine  himself  to  one>  the  JJ^dedTn  an 
defendant  pleaded  one  plea»  which  contained  the  same  several  matters  of  ^^^^^ 
defence.     The  plaintiff  demurred  to  this  plea.    The  defendant  then  obtained 
a  rule  to  be  allowed  to  plead  several  pleas. 

Godson  shewed  cause.— -The  action  of  prohibition  was  founded  on  a  con- 
tempt (a);  and  the  plaintiff  was  obliged  to  sue  for  himself  and  the  King,  as 
in  the  case  of  a  qui  tarn  action.  The  King  being  thus  a  party,  several  pleas 
could  not  formerly  be  allowed  in  the  action :  for  the  right  to  plead  several  pleas 
arose  upon  the  4  Anne,  c.  16,  s.  4,  and  that  Statute  was  always  held  not 
to  extend  to  actions  where  the  crown  is  made  a  paKy.  Lenv,  qui  tarn  v. 
Lowther  (6),  and  Morgan  v.  Luekup  (c).  The  Statute  1  FF.  4,  c  21,  which 
was  an  act  passed  **  to  improve  the  proceedings  in  prohibition,  and  in  writs  of 
mandamus,"  enacts  (d),  with  regard  to  deckrations  in  prohibition,  that 
they  shall  be  expressed  to  be  as  on  behalf  of  the  party  only,  and  not  of  the 
party  and  of  his  Majesty.  And  the  concluding  part  of  that  division  of  the 
section  dechires  that  '*  the  defendant  may  demur,  or  plead  such  matters  by 
way  of  traverse,  as  may  be  proper  to  shew.that  the  writ  ought  not  to  issue, 
and  conclude  by  praying  that  such  writ  may  not  issue."  This  mode  of  de- 
scribing the  plea,  and  of  limiting  the  conclusion,  shews  that  the  legislature 
intended  that  there  should  be  but  one  plea ;  and  that  intention  is  in  accord- 
ance with  the  great  object  of  the  Statute,  which  was  to  abbreviate  the 
pleadings,  as  both  the  title  and  the  preamble  of  it  fully  prove.  The  present 
application,  if  yielded  to,  will  defeat  that  object.  The  case  is  not  aflected  by  ^ 
the  3  &  4  W.  4f  c.  32,  nor  by  the  new  rules  of  pleading  founded  upon  it.  If 
the  judges  have,  under  that  Statute,  the  power  to  alter  pleadmgs  in  prohibi- 
tion, they  have  not  exercised  that  power.  The  previous  Statute  did  no 
more  than  merely  denominate  the  number  of  words  in  the  pleadings,  with  the 
exception  of  which  the  proceedings  in  prohibitbn  remain  exactly  as  before. 

Humfrey  eontrd,  was  stopped. 

Pattbson,  J.  («).— The  Court  entertains  no  doubt  about  this  matter. 
Several  pleas  could  not  be  pleaded  in  prohibition  under  the  old  kw,  because 
the  King  was  then  a  party  to  the  proceeding ;  and  he  was  held  not  to  be 
within  the  Statute  of  Anne,  and  not  to  be  bound  by  it.  As  soon  as  the  new 
law,  which  declares  that  the  declaration  shall  no  longer  be  on  behalf  of  his 
Majesty  but  on  behalf  of  the  party  alone,  was  passed,  the  proceedings  in  pro- 
hibition became  like  proceedings  in  other  suits. 

WaLiAMS,  J.,  concurred. 

(a)  Com.  THg.  (it "  ProhibiaoD,"  I ;  Jb,  (c)  2  Stra.  1044. 

tit.  '•  PleMler."  E.  2;  Langdaie^M  cane,  U  I  {d)  Section  1. 
Co.  Rep.  61.  (e)  L^rd  Denman,  C.  J.  wai  abient,from 

(6)  8  Wils.  81.  iDdispoiition. 
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JBkg^MmJL  GoLBRmo^  J. — ^The  action  of  prohibition  was  foonded  upon  a  woppoteA 
contempt,  in  disobeying  the  writ  of  prohibition.  The  deliyeiy  of  the  writ 
never  in  fact  took  place.  The  King  ne?er  was  a  party  but  as  a  matter  of 
form>  and  the  whole  fiction  was  resorted  to  for  the  puipose  of  giving  the  party 
retlly  injured  a  right  to  sue  for  damages.  All  this  fiction  is  at  an  end  now. 
Rule  absolute,  with  leave  to  amend  on  payment  of  costs  of  the 
demurrer  only. 


Nealb  v.  Bowles. 

A  ?^^^^S^  Jtf^^^  moved  for  a  peremptory  mandamus  to  reinstate  the  defendant 
hu  been  eitab-  in  the  office  of  parish  cleric  and  sexton.  The  right  to  the  office  had  been 

dTa^aonot^*'^  tried  in  an  action,  and  the  defendant  had  obtained  a  verdict.  After  the  first 
hare  a  peramp-  fbuT  days  of  term  had  expired  without  a  motion  for  a  new  trial,  or  in  arrest  of 
tTre^n  Urn*  Judgment,  the  defendant  gave  notice  that  he  should  move  for  a  peren^tory 
*o  ^j»  <»*2       man4amu8.-^[Lord  D^nnum,  C.  J. — ^Has  judgment  been  signed  ?] — ^It  has 

■igned  judg-       not. 

m^^m  the  /^  Oiiruim.— The  defendant  should  first  sign  judgment,  and  mention  the 

case  again,  and  that  being  done,  he  may  take  his  mandamus  as  prayed. 


Snook  v.  IIaddox,  Executor  of  SouTaroiux' 

l^Uawhen  ^^*^  FACIAS  on  a  judgment,  fba,  That  a  writ  of  error  w»s  pendiag. 
pleaded,  but  by  The  original  action  was  commenced  against  TXomot  Sauth/ard,  with  a 
oftu^'^r  ^^^  ^  ^^y  ^  validity  of  a  certain  custom  ia  the  manor  of  TmnnUin  D^om. 
matter  becomes  A  Verdict  was  taken  for  the  plaintifl^  subject  to  a  special  case,  on 
t^^Ton.tiie  *vluch  judgment  was  given  for  the  plaintifiT;  before  judgment  the  de- 
Court  will  not  fendant  died,  and  leave  was  afterwards  obtained  from  this  Court  to  enter 
direct  it  to  be  judgment  fitmc  pro  tunc.  In  EatUr  Termt  183dL  the  plaintifi*  sued  out  a 
Jllertherrfore  *^'f^  agamst  Maddox,  to  revive  the  judgment.  The  declaration  was  deli- 
when  to  a  fct. '  vered  on  the  11th  of  May,  1838,  and  the  plea  upon  the  17th  of  Oiat  month. 
judl^enVSie  ^he  plea  alle^  the  pendency  of  a  writ  of  error  on  the  judgment*  and  that 
defendant  the  Said  writ  was  issued  previously  to  the  return  of  the  Mci.fa.    No  further 

pendency  ^  a  proceedings  were  taken  till  the  17  February,  1834,  when  the  replication  was 
th  ^^cwT**'  delivered.  The  replication  stated  that  the  writ  of  error  set  forth  in  the  plea 
fused  to  direct  was  quashed.  There  was  a  demurrer  to  the  replication,  but  it  was  never 
^raoffth^  argued.  The  proceedings  on  the  writ  of  error  lasted  Ull  JftcAoWWuit  7«rm, 
file  on  the  writ  when  the  Court  of  £rror  decided  that  the  whole  matter  had  been  fully  heard 
quuhed!'*^  ^^^  determined  in  the  court  below,  and  quashed  the  writ  of  error.  A  mle 
nisi  was  obtained  to  take  the  plea  off  the  file. 

Manning  shewed  causc^The  plaintiff  here  has  been  guilty  of  delay.  If 
he  had  joined  in  demurrer,  he  might  have  had  judgment  before  now.  The 
question  is,  whether  the  writ  of  error  had  the  effect  of  removing  the  record 
or  only  the  transcript.  In  Chruiie  v.  Richdrdsan  (a)  this  Court  stayed  the 
proceedings,  on  the  ground  that  a  writ  of  error  was  then  pending  on  the 

(a)  S  Term  Rep.  78. 
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jndgment.    The  same  thing  was  also  done  in  Benwett  y.  Black  (&).    Tlie   jOi^t  B^mlk. 
plea  is  a  good  p4ea,  and  the  Court  ought  not  to  assist  the  plaintiff  in  the  way 
now  required. 

Butt,  in  support  of  the  rule. — All  the  old  cases  shew  that  the  writ  of 
error,  though  no  answer  to  an  action  of  debt  on  the  judgment,  is  an  answer 
to  the  proceedings  by  t ct.  fa,  upon  the  judgment  (c).  There  is  no  modem 
case  in  which  the  law  on  the  subject  has  been  considered.  If  the  relief  now 
sought  is  not  granted,  the  plaintiff  must  be  at  the  useless  expense  oC  issuing 
a  new  writ  of  #ct.  fa.  The  Court  of  Error  has  said  that  the  writ  of  error 
ought  not  to  have  been  issued.  The  Court,  therefore,  will  interfere  to  pre- 
vent the  defendant  from  obtaining  an  un&ir  advantage  from  it.  The  plaintiff 
ought  not  now  to  be  put  to  the  risk  of  arguing  the  demurrer, .  for  the  autho- 
rities go  to  shew  that  the  plea — ^being  good  at  the  time  it  was  pleaded — ^would 
be  so  now ;  but  the  writ  of  error  having  been  now  disposed  of,  the  plea 
ought  to  follow  its  fate.  This  plea  may  be  Iflcened  to  a  false  or  sham  plea, 
which,  under  circumstances  like  the  present,  the  Court  would  at  once  order 
fo  be  taken  off  the  file.  The  plaintiff  cannot  say  that  the  writ  of  error  will 
not  li^;  nor,  in  the  next  place,  if  the  plea  was  a  good  plea  at  the  time  it  was 
pleaded,  can  he  well  be  able  to  say  that  it  is  not  a  good  plea  now.-^Puf/tf- 
#of»,  J. — ^Would  an  auditd  quertld  lie  in  this  case?] — ^There  are  no  authori- 
ties on  that  point. 

Pattbson,  J. — ^I  should  rather  suppose  that  it  would  not.  But  this 
Court  is  not  in  the  habit  of  relieving  upon  motion,  where  ftn  audita  querela 
would  not  lie;  beeause  the  relief  given  on  motion  has  been  adopted  in  cases 
only  where  formerly  an  audita  querela  might  have  been  maintained.  The 
defendant  had  a  right  to  plead  this  plea :  and  if  it  was  a  good  plea  at  the 
time  it  was  pleaded,  I  do  not  know  that  the  Court  would,  on  the.  occurring 
6f  some  subsequent  matter,  have  any  right  to  ^rect  it  to  be  taken  off  the 
file. 

Per  Cur,  Rule  discharged,  but  without  costs. 

(6)  3  Term  Rep.  64S.  (c)  See  Com.  Dig.  tit  *'  Pleader,**  8  L.  la 

MiNTER  V.  Williams* 

PJASE  for  the  infringement  of  a  patent  for  the  manufacture  of  reclining  A  patent  gnmt- 

chairs.    The  patent,  as  set  out  in  the  first  count  of  the  declaration,  ^JfJ^tbTex- 

declared  '*  that  his  Majesty  did  give  and  grant  unto  the  plaintiff  his  executors,  cluBive  privi- 

administrators,  and  assigns,  his  Majesty's  especial  licence,  full  power,  sole  pri-  ^^mg! ererclS' 

viiege,  and  authority,  that  the  plainti£^  and  such  others  as  he  should  appoint,  |"S>  and  Tend- 

and  no  others,  should  from  time  to  time,  and  at  all  times  thereafter,  during  don,  and^pro- 

the  term  of  fourteen  years,  make,  use,  exercise,  and  vend  his  said  invention."  ^*^*^ftj®' 

The  prohibitory  part  forbad  any  other  person  but  the  patentee  to  make,  use,  makinfr,  using, 

or  put  in  practice  the  said  invention,  or  in  any  way  to  counterfeit  the  same.  TOdtioB"iSLe"in- 

The  first  coiut  stated,  that,  without  the  consent  of  the  plaintiff,  the  defendant  vention.^— 

'^  H«W,that 

merely  "  exhibiting  to  sale"  imitations  of  the  invration  was  not  any  infringement  of  the 
patent ;  and  a  count  in  a  declaration  which  only  alleged  an  exposure  to  sale,  waa  held  bad  on 
gone;  al  demurrer. 
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Kb^BmA,  did  *'  make,  use,  and  put  io  practice  the  said  inyentlon,  by  then  and  theie 
makings,  constructing,  and  vending  certain  chairs  in  imitation  of  the  inventioa 
of  the  plaintiff.''  The  fourth  count  alleged,  *'  that  the  defendant,  without  the 
consent  of  the  pUiintiff,  did  wrongfully  and  unjustly  expose  to  sale  divers 
other  chairs,  which  were  then  and  there  intended  to  imitate  and  resemble, 
and  did  then  and  there  imitate  and  resemble  the  invention  of  the  plaintiC 
General  demurrer  to  the  fourth  count,  and  Joinder. 

Channeli,  in  support  of  the  demurrer.-^The  mere  exposure  to  sale  does 
not  constitute  an  infringement  of  the  patent.  The  fotuih  count  does  not 
say  that  the  defendant  made  the  chairs,  nor  is  it  said  that  he  vended  them. 
The  questbn  then  is,  whether  an  exposure  to  sale  is  a  vending  within  the 
meaning  of  the  words  of  the  patent.  As  there  are  no  decisions  or  prece- 
dents directly  in  point,  this  case  must  be  decided  by  analogy.  In  all  the 
Statutes  upon  this  and  similar  subjects,  there  is  a  strong  distinction 
taken  between  selling  and  exposing  to  sale.  Thus,  in  the  Game  Act, 
the  words  are  "  sell  or  expose  tu  sale ;"  and  in  the  Copyright  Act,  8  Anme, 
c.  19,  the  words  are  ''  sell,  publish,  or  expose  to  sale;"  in  both  of  which 
the  phrases  used  clearly  mark  the  distinction.  The  Act  to  prohibit 
the  Importation  of  English  Books  reprinted  abroad  (a)  also  takes  the  same 
distinction.  The  words  there  are  "  sale,  publish,  or  expose  to  sale."  The 
same  terms  are  employed  in  the  15  G.  3,  c.  53,  the  Act  for  vesting  in  the 
two  Universities  the  Copyright  in  certain  Books.  These  distinctions  thus 
adopted  in  these  Statutes  have  been  acted  on  by  the  Courts  in  the  cases  of 
Coleman  v.  Watkin  {b\  and  Murray  v.  EUieion  (c).  This  distinction 
being  clearly  established,  the  fourth  count  in  this  case  cannot  be  supported  ; 
and  there  must  be  judgment  for  the  defendant. 

/.  Evane,  contrd. — ^The  word  in  the  patent  is  "  vend"  and  not  " sell,"  and 
the  two  words  describe  two  perfectly  different  things.  In  Dr.  Johneon'e 
Dictionary,  edit  1818,  the  word  "vend"  is  thus  described:  "Vend,  from 
vendOf  to  sell,  to  offer  to  sell,"  and  several  instances  of  that  use  of  the  word 
are  given  in  illustration  of  that  definition.  This  shews  that  a  vendor  does 
not  necessarily  mean  a  person  who  sells,  but  a  person  who  ofiers  to  sell.  In 
AinswortKe  Dictionary,  vendo  is  said  to  be  derived  from  venum  and  do^  to 
sell,  or  set  to  sale.  In  the  same  manner  vendevr,  in  the  Didionnaire  de 
PAcademie,  is  represented  as  similarly  derived,  and  as  having  the  same  sig- 
nification, and  the  act  described  by  it  is  within  the  mischief  intended  to  be 
prevented  by  the  patent.  In  Jones  v.  Pearce,  reported  in  the  Supplement 
to  Mr.  Godeon^i  Book  on  Patents  (i),  the  merely  making  the  patented  article 
was  held,  by  Mr.  Justice  Patteeon,  to  be  an  infringement  of  the  patent. — 
[Patleeon,  J.— All  I  told  the  jury  in  that  case  was,  that  there  was  a  count  in 
the  declaration  for  making  the  article,  and  that  if  they  were  satisfied  that  the 
defendant  had  made  it,  that  count  was  proved.  The  words  of  the  patent 
were  there  strictly  followed.] — ^In  Warburton  v.  Loveland  («),  the  rule  of 
construction  contended  for  is  distinctly  recognised. 

la)  19  Geo.  9,  c  86.  id)  Page65. .  ^  ^      ,     .^  _ 

(6)  5  Term  Rep.  945.  ifi)  1  Hudron's  &  Brookes'  Reports,  693. 

(c)  6  Barn.  &  Aid.  657. 
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Pattsson,  J.  (/). — ^Hitherto,  in  drawing  declarations  for  the  infringement  Ktm^n  Bmek, 
of  patents,  pleaders  have  always  pursued  the  words  of  the  patent,  either  in 
the  granting,  or  in  the  prohibitory  part,  except  that  they  have  been  in  the 
habit  of  using  the  word  **  sell,'^  instead  oV*  vend.^'  Notwithstanding  the  way  in 
which  the  plaintiff*s  counsel  has  put  the  case,  I  cannot  doubt  that  there  is  a 
great  distinction  between  selling,  and  exposing  to  sale.  I  think  '*  to  vend,*' 
does  not  mean  *'  to  expose  to  sale,**  notwithstanding  the  authority  of  the 
dictionaries.  If  the  patentee  of  an  invention  brings  an  action  for  the  infringe- 
ment of  his  patent,  he  should  confine  himself  to  the  words  of  the  patent  The 
granting  part  here  is  not  wholly  like  the  prohibitory  part — for  instance,  the 
word  "  counterfeit "  used  in  one,  is  not  to  be  found  in  the  other  I  am  of 
opink>n  that  the  declaration  does  not  describe  an  offence  against  the  form 
of  the  letters  patent ;  and  I  therefore  think  that  the  judgment  must  be  for 
the  defendant. 

Williams,  J. — I  am  of  the  same  opinion.  The  granting  part,  and  the 
prohibitory  part,  difier  from  each  other.  We  are  told  that  grammatical  autho- 
rities shew  that  "vend"  and  "expose  to  sale"  necessarily  mean  the  same 
thing,  I  cannot  agree  that  it  is  so.  There  is  a  manifest  distinction  between 
them.  Why  was  not  the  word  "  vend "  introduced  into  the  declaration  ! 
The  reason  was  that  they  could  not  prove  a  sale  outright,  and  so  they  would 
not  have  the  word  "  vend,"  which  the  pleader  was  of  opinion  meant  to  sell. 
If  we  are  required  to  abide  by  g^rammatical  authorities,  I  am  ready  to  do  so;  but 
I  am  certain  that  there  are  no  authorities  in  English  or  Latin  which  represent 
"  to  vend  "  and  "  expose  to  sale,"  as  meaning  the  same  thing. 

Ck>LBRii>OB,  J. — ^In  the  granting  part  of  the  patent,  the  words  are  '*  to  make, 
use,  exercise,  or  vend  the  said  invention."  When  we  come  to  the  prohibitory 
part,  the  words  are  rather  different — they  are  "  to  make,  use,  or  put  in  prac- 
tice the  said  invention,  or  in  any  way  to  counterfeit  the  same."  Let  us  see 
whether  this  count,  either  as  to  the  granting,  or  as  to  the  prohibitory  part, 
necessarily  imports  the  violation  of  the  terms  of  this  patent  The  allegation 
is  that  (he  defendant  did  ''expose  to  sale  chairs  intended  to  imitate  and 
resemble"  the  chairs  of  the  plaintiff;  and  it  is  said  that  these  words  neces- 
sarily import  a  vending  of  the  thing  described,  within  the  meaning  of  the 
granting  part.  I  do  not  think  that  they  do.  I  will  assume  for  a  moment 
that  "  vend"  means  "  to  sell,  and  to  offer  to  sale,"  though  it  would  be  more 
correct  to  say  that  it  imports  the  habit  of'selling  and  offering  to  sale.  Then 
I  think  the  plaintiff  having  said,  "  expose  to  sale,"  has  limited  the  word  to 
one  of  those  meanings,  and  has  chosen  that  which  is  not  a  breach  of  the 
letters  patent  Instead  of  stating  a  positive  act,  he  has  put  a  result  of  evi- 
dence upon  the  record.  As  to  **  using,  exercising,  and  putting  in  practice," 
they  are  very  distinct  things  from  selling,  and  the  statement  of  exposing  to 
sale  cannot  be  helped  by  those  words  in  the  patent. 

Judgment  for  the  defendant 

(/)  Lord  Denman,  C.  J.  wai  abient 
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did  *'  make,  use,  and  put  in  practice  the  said  inyention,  by  then  and  there 
making,  constructing,  and  vending  certain  chairs  in  imitation  of  the  inventioa 
of  the  plaintiff"*  The  fourth  count  alleged,  **  that  the  defendant,  without  the 
consent  of  the  plaintiff,  did  wrongfully  and  unjustly  expose  to  sale  dirers 
other  chairs,  which  were  then  and  there  intended  to  imitate  and  resemble^ 
and  did  then  and  there  imitate  and  resemble  the  invention  of  the  plaintiff.'' 
General  demurrer  to  the  fourth  count,  snd  Joinder. 

Ckanneli,  in  support  of  the  demurrer.^The  mere  exposure  to  sale  does 
not  constitute  an  infringement  of  the  patent.  The  fourth  count  does  not 
say  that  the  defendant  made  the  chair8,  nor  is  it  said  that  he  vended  them. 
The  question  then  is,  whether  an  exposure  to  sale  is  a  vending  within  the 
meaning  of  the  words  of  the  patent.  As  there  are  no  decisions  or  prece- 
dents directly  in  point,  this  case  must  be  decided  by  analogy.  In  all  the 
Statutes  upon  this  and  similar  subjects,  there  is  a  strong  distinction 
taken  between  selling  and  e:tposing  to  sale.  Thus,  in  the  Game  Act, 
the  words  are  "  sell  or  expose  tu  sale ;"  and  in  the  Copyright  Act,  8  Anne, 
c.  19,  the  words  are  "  sell,  publish,  or  expose  to  sale;''  in  both  of  which 
the  phrases  used  clearly  mark  the  distinction.  The  Act  to  prohibit 
the  Importation  of  English  Books  reprinted  abroad  (a)  also  takes  the  same 
distinction.  The  words  there  are  "  sale,  publish,  or  expose  to  sale."  The 
same  terms  are  employed  in  the  15  G.  3,  c.  53,  the  Act  for  vesting  in  the 
two  Universities  the  Copyright  in  certain  Books.  These  distinctions  thus 
adopted  in  these  Statutes  have  been  acted  on  by  the  Courts  in  the  cases  of 
Coleman  v.  Watkin  (6),  and  Murray  v.  Ellieton  (c).  This  distinction 
being  clearly  established,  the  fourth  count  in  this  case  cannot  be  supported ; 
and  there  must  be  judgment  for  the  defendant. 

/.  Evans,  eontrd. — ^The  word  in  the  patent  is  "  vend"  and  not  "  sell,"  and 
the  two  words  describe  two  perfectly  different  things.  In  Dr.  Johneon^s 
Dictionary,  edit  1818,  the  word  "vend"  is  thus  described:  "Vend,  from 
vendoy  to  sell,  to  offer  to  sell,"  and  several  instances  of  that  use  of  the  word 
are  given  in  illustration  of  that  definition.  This  shews  that  a  vendor  does 
not  necessarily  mean  a  person  who  sells,  but  a  person  who  oflers  to  sell.  In 
AinewortJCs  Dictionary,  vendo  is  said  to  be  derived  from  venum  and  do,  to 
sell,  or  set  to  sale.  In  the  same  manner  vendevr,  in  the  Diettonnaire  de 
PAcademie,  is  represented  as  similarly  derived,  and  as  having  the  same  sig- 
nification, and  the  act  described  by  it  is  within  the  mischief  intended  to  be 
prevented  by  the  patent.  In  Jonie  v.  Pearee,  reported  in  the  Supplement 
to  Mr.  Godeon'e  Book  on  Patents  (d),  the  merely  making  the  patented  article 
was  held,  by  Mr.  Justice  Patteeon,  to  be  an  infringement  of  the  patent — 
[Patteeon,  J.— All  I  told  the  jury  in  that  case  was,  that  there  was  a  count  in 
the  declaration  for  making  the  article,  and  that  if  they  were  satisfied  that  the 
defendant  had  made  it,  that  count  was  proved.  The  words  of  the  patent 
were  there  strictly  followed.] — ^In  Warburton  v.  Loveland  (e),  the  rule  of 
construction  contended  for  is  distinctly  recognised. 


\a)  19  Geo.  8,  c  86. 
(6)  6  Term  Rep.  845. 
(c)  5  Bam.  &  Aid.  657. 


((2)  Page  65. 

(e)  1  Had8on*i  &  Brookes*  Reports,  62S. 
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Pattbson,  J.  (/). — ^Hitherto,  in  drawing  declarations  for  the  infringement    Kin^Bendk 
of  patents,  pleaders  have  always  pursued  the  words  of  the  patent,  either  in      mihter. 
the  granting,  or  in  the  prohibitory  part,  except  that  they  have  been  in  the     ^r„^^, 
habit  of  using  the  word  "  sell,''  instead  of  vend.''  Notwithstanding  the  way  in 
which  the  plaintifiTs  counsel  has  put  the  case,  I  cannot  doubt  that  there  is  a 
great  distinction  between  selling,  and  exposing  to  sale.     I  think  "  to  vend," 
does  not  mean  "  to  expose  to  sale,"  notwithstanding  the  authority  of  the 
dictionaries.    If  the  patentee  of  an  invention  brings  an  action  for  the  infringe- 
ment of  his  patent,  he  should  confine  himself  to  the  words  of  the  patent.    The 
granting  part  here  is  not  wholly  like  the  prohibitory  part — for  instance,  the 
word  "  counterfeit "  used  in  one,  is  not  to  be  found  in  the  other     I  am  of 
opinion  that  the  declaration  does  not  describe  an  ofience  against  the  form 
of  the  letters  patent ;  and  I  therefore  think  that  the  judgment  must  be  for 
the  defendant. 

Williams,  J. — ^I  am  of  the  same  opinion.  The  granting  part,  and  the 
prohibitory  part,  difier  from  each  other.  We  are  told  that  grammatical  autho- 
rities shew  that  "  vend "  and  '*  expose  to  sale "  necessarily  mean  the  same 
thing,  I  cannot  agree  that  it  is  so.  There  is  a  manifest  distinction  between 
them.  Why  was  not  the  word  "vend"  introduced  into  the  declaration? 
The  reason  was  that  they  could  not  prove  a  sale  outright,  and  so  they  would 
not  have  the  word  "  vend,"  which  the  pleader  was  of  opinion  meant  to  sell. 
If  we  are  required  to  abide  by  grammatical  authorities,  lam  ready  to  do  so;  but 
I  am  certain  that  there  are  no  authorities  in  English  or  Latin  which  represent 
**  to  vend  "  and  "  expose  to  sale,"  as  meaning  the  same  thing. 

Ck)LERiD6E,  J. — In  the  granting  part  of  the  patent,  the  words  are  "  to  make, 
use,  exercise,  or  vend  the  said  invention."  When  we  come  to  the  prohibitory 
part,  the  words  are  rather  difierent — they  are  "  to  make,  use,  or  put  in  prac- 
tice the  said  invention,  or  in  any  way  to  counterfeit  the  same."  Let  us  see 
whether  this  count,  either  as  to  the  granting,  or  as  to  the  prohibitory  part, 
necessarily  imports  the  violation  of  the  terms  of  this  patent.  The  allegation 
is  that  the  defendant  did  "expose  to  sale  chairs  intended  to  imitate  and 
resemble"  the  chairs  of  the  plaintiff;  and  it  is  said  that  these  words  neces- 
sarily import  a  vending  of  the  thing  described,  within  the  meaning  of  the 
granting  part.  I  do  not  think  that  they  do.  I  will  assume  for  a  moment 
that  "  vend"  means  "  to  sell,  and  to  offer  to  sale,"  though  it  would  be  more 
correct  to  say  that  it  imports  the  habit  of  selling  and  offering  to  sale.  Then 
I  think  the  plaintiff  having  said,  "  expose  to  sale,"  has  limited  the  word  to 
one  of  those  meanings,  and  has  chosen  that  which  is  not  a  breach  of  the 
letters  patent.  Instead  of  stating  a  positive  act,  he  has  put  a  result  of  evi- 
dence upon  the  record.  As  to  "  using,  exercising,  and  putting  in  practice," 
they  are  very  distinct  things  from  selling,  and  the  statement  of  exposing  to 
sale  cannot  be  helped  by  those  words  in  the  patent. 

Judgment  for  the  defendant 

(/)  Lord  Denman,  C.  J.  was  absent 


£88  TERM  REPORTS  in  thb  KING'S  BENCH. 


i»5^I^J5y*-  Sheiufp,  Gent,  one,  &c.,  v.  Lady  Gresley. 

1.  WHibt  pro-  ¥N  this  case  the  plaiotiflT  had  acted  as  the  attorney  for  the  defen&ni  and, 
^^'Sg  oTw  ^^r  an  order  of  the  Court  of  Common  PUaa,  had  delivered  to  her  a  bill 
^Sam"  ?bilU  °^*^**"  Shortly  afterwards,  namely,  on  the  28th  May,'  an  order  of  i«fei^ 
hecunot'brisg  enoe  to  tax  the  bill  was  made  by  Gatelee,  J.  A  rule  to  set  aside  the  Ofder 
S/^iJSlm'  ^  refewnoe  was  obtained  on  the  7th  of  June,  but  was  discharged  on  the 
S.  A  delay  of  17th.  On  the  19th  June,  no  appointment  for  taxation  having  been  obtained, 
Wi^^up  u'^'  a  eapioM  was  issued  out  of  this  Court  against  Lady  GrtMUy,  and  she  was 
order  for  the  arreted  OD  the  83d  June,  at  ChelUnham.  An  order  was  immediately  after- 
bm  oi^to'is  wds  obtained  irom  Paitoion,  J^  to  discharge  the  defendant  out  of  the 
Siat*ord«*'  ^  custody  of  the  sheriff  of  Gioueesterihire ;  and  calling  on  the  pfauntiflT  to  pay 

3.  If  efter  the  costs  of  the  arrest  and  of  the  order,  on  the  ground  that  the  defendant 
cUenTi^^  *    ***"*  ^"^  improperly  arrested,  pending  an  order  of  reference  to  taxation. 

retted  for  the  The  defendant  also  cornmeooed  an  action  against  the  plaintiff  for  the 

amoantofthe  «,.^.4 

bill,  the  Court  •"«•*• 
will  ttMT  the 

thea^i^ua       KnowleM  subsequently  applied  for  a  rule  to  shew  cause  why  this  order  of 
duebaige  the     PaiUgon,  J.,  should  not  be  discharged,  and  he  cited  Sleventon  ▼.  WaUon  (a), 

4.  The  Court  where  the  Court  of  Common  PUom  refused  an  application  to  discharge  a 
intal^fell^'rfth'  ^f<^odant  out  of  custody  on  a  writ  issued  out  of  that  Court,  though  a  re- 
thediecietion  feienoe  to  taxation  was  pending  in  this  Court  upon  the  bill  on  which  the 
kld^t?*chLi.  defendant  had  been  arrested 


ben  as  to  ooata. 


Whaieiey  shewed  cause.— The  taxation  in  this  case  was  directed  under  the 
provisions  of  the  2  Geo,  %  c  23,  s.  23,  and  by  that  Statute  it  is  dedared 
that,  "  pending  the  reference  and  taxation,  no  action  shall  be  commenced 
or  prosecuted  touching  the  demand.''  It  is  contended  here  that  these  words 
q>p1y  only  to  cases  where  the  action  is  commenced  in  the  same  court 
in  which  the  taxation  is  pending,  and  Steventon  v.  Watson  has  been  relied 
on.  That  case  supports  no  such  proposition,  it  merely  shews  that  the  Court 
will  not  interfere  by  way  of  attachment  against  the  party  bringing  the  action. 
But  if  it  should  be  held  to  apply,  then  its  authority  might  well  be  denied ; 
and  the  learned  judge,  on  the  dOscussion  of  this  order,  thought  it  not  law. — 
[Lord  Denmum,  C  J.— -That  case  is  only  an  authority  for  shewing  that  the 
Court  thought  that  a  party  might  proceed  in  one  court,  though  in  respect  of 
that  very  prooeeding  he  was  in  contempt  in  another.}— Besides,  the  Statute 
was  not  tsken  into  consideration  there.  The  order  here  was  in  full  force 
when  the  arrest  was  made.  The  Courts  have  always  held  that  there  is  a 
distinction  as  to  taxation  between  party  and  party,  and  as  between  attor- 
ney and  client  Between  the  forooer,  the  taxation  must  proceed  at  the  earliest 
possible  time  after  the  order  made,  but  between  the  latter  there  is  no  such 
strict  rule  as  to  the  time  of  proceeding.  A  reasonable  time  must  be  allowed. 
Two  days  were  not  reasonable.  The  rule  for  setting  aside  the  order  of 
reference  was  discharged  on  the  17th,  and  the  19th  was  the  earliest 
possible  day  at  which  the  .taxation  could  have  proceeded.  On  that  very 
day  the  defendant,  the  client  of  the  plaintiff,  was  arrested.    In  Hewitt  v. 

(a)  1  Boi.  ft  Pol.  865. 
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BtUott  (Jti)  an  action  like  the  present  was  allowed  to  proceed,  because  the  isy«  Bam*. 
defendant  there  had  improperly  attempted  to  delay  payment  after  the  taxa- 
tion concluded.  Thai  case  went  on  the  assumption  that  if  the  action  had 
been  commenced  pending  the  taxation,  it  could  not  possibly  have  been  iftthi^ 
tained ;  and  it  was  there  said,  that  the  Statute  positively  prohibited  such  a 
proceeding.  There  was  no  improper  delay  in  this  case — nothing  that  could 
be  construed  into  a  waiver  of  the  order  of  taxation. — [Lord  Dentnan,  C.  J. 
— ^We  should  require  some  very  strong  authority  to  shew  us  that  two  b^ 
three  days'  abstinence  to  proceed  with  the  taxation  was  a  waiver  oC^tHe 
order.] — If  this  order  was  in  full  force,  this  arrest  was  clearly  improper,  and 
the  present  rule  must  be  discharged. 

Knawlei,  in  support  of  the  rule. — This  rule  ought  to  be  made  absolute^ 
for  the  plaintiff  has  proceeded  on  the  authority  of  a  case  which,  whether  law 
or  not,  has  never  till  the  present  moment  been  doubted.  At  all  events  the 
plaintiff  will  not  be  called  on  to  pay  costs.  The  question  is,  whether  thd 
plaintiff  was  pursuing  a  legal  right  in  a  legal  manner.  The  right  to  bring  an 
action  is  a  common  law  right,  and  a  party  cannot  be  deprived  of  it,  except 
by  the  express  words  of  a  Statute.  The  Statute  which  is  relied  on  for  that 
purpose  in  the  present  case  merely  forbids  the  bringing  an  action  while  a 
reference  is  actually  pending,  but  says  nothing  of  cases  where  the  party  has 
not  taken  any  steps  to  proceed  with  the  order  of  reference.  If  no  steps  are 
taken,  the  order  is  waived,  atid  the  taxation  cannot  be  said  to  be  pending. — 
[Patieion,  J. — ^Why  should  not  the  attorney  get  an  order  to  tax  the  bill  ?  The 
rule  itself  supposes  that  the  party  may  not  follow  up  the  taxation:  'it  allows 
the  attorney  to  proceed  exparte.'] — ^The  taxation  being  a  proceeding  against 
an  attorney,  he  is  not  bound  to  enforce  it  to  his  own  disadvantage.'  ffettiti 
V.  Belioti  is  not  an  authority  for  the  proposition  contended  for  1)y  the  bthe^ 
side.  It  is  the  universal  practice  immediately  to  get  an  appointmeht  after  ah 
order  for  taxation.  By  analogy,  therefore,  if  no  such  appointment' Is  ob^ 
tained,  the  order  is  waived.  The  case  of  Stevenlon  v.  Watttm^  must  be 
considered  as  good  law.  The  Statute  must  have  been'theris  considered, 
otherwise  there  would  have  been  no  ground  for  the  application  presented  to 
the  notice  of  the  Court.  The  case,  in  fact,  proceeded  altogether  on  the  Sta- 
tute, on  which,  therefore,  the  Court  must  be  considered  deliberately  to  have 
put  a  construction.  The  question  of  contempt  was  unnecessarily  introduced, 
it  had  nothing  to  do  with  the  decision,  which  was  upon  a  motion  to  stay  the 
proceedings.  The  plaintiff  here  does  not  desire  to  proceed,  but  to  save 
himself  from  the  costs,  and  to  prevent  the  defendant  from  proceeding  with 
the  action  which  she  has  commenced  against  him.  As  to  the  question  of  costs 
at  chambers,  the  Court  will  not  grant  them  except  in  extreme  cases,  In  re 
arbitration  of  Bridge  v.  Wright  (c).  This  is  not  an  extreme  case,  and  there 
is  no  pretence  to  ask  for  costs. 

Lord  Dknman,  C.  J. — ^In  this  case  there  is  not  merely  the  fact  of  the  re- 
ference for  taxation  suspending  the  right  to  proceed  by  action,  but  that  very 
suspension  was  brought  about  by  the  plaintiff's  own  act.  He  might  have 
proceeded  after  that  suspension  had  been  determmed  by  the  Court  of  Common 
FUa$t  but  he  did  not  wait  for  that  event,  but  instead  of  doing  so,  arrested  the 

{h)  S  Ban.  ft  Aid.  746.  (c)  9  Adol.  &  EUia,  a 


£90  TERM  REPORTS  in  rai  RING'S  BENCH. 

JR^$  BmA.  defendant  while  the  order  for  taxation  was  in  force.  This  case,  thereibre, 
cannot  be  said  to  be  preciselj  like  that  of  Steventon  y.  WaUath  even  sup- 
posing that  case  to  be  law.  But  the  question  here  is  whether  it  is  law,  and 
I  am  of  opbion  that  it  is  not.  It  contravenes  the  express  words  of  an  act  of 
parliament  That  being  so,  the  rule  for  setting  aside  the  order  must  W 
dischaiged.  With  respect  to  costs  at  chambers,  I  think  that  the  party  having 
fall  notice  of  the  view  taken  of  the  case  by  the  learned  judge  at  chambers, 
and  having  afterwards  come  here,  he  must  take  the  consequences.  He  has 
taken  the  chance  of  an  appeal  to  this  Court,  which  turns  out  to  be  unfavour- 
able to  him.  Considering  the  costs  as  a  distinct  matter,  this  Court  is 
unwilling  to  exercise  a  judgment  upon  the  exercise  of  the  discretion  of  a  jud^e 
at  chambers.  I  am  of  opinion,  however,  that  as  no  case  has  been  made  out 
to  justify  this  arrest,  costs  ought  to  be  given,  and  this  rule  should  be  dis- 
chuged  with  costs.  I  must,  however,  say  that  as  it  appears  that  an  action 
has  been  brought  for  this  arrest,  it  should  be,  considering  all  the  drcum- 
stances,  a  term  for  discharging  this  rule,  that  the  action  should  be  discon- 
tinued, and  that  the  defendant  should  not  bring  another  action  in  respect  of 
the  arrest. 

Pattbson,  J.— When  this  motion  was  made,  and  the  rule  granted,  I  was 
under  a  misapprehension  of  the  fiicts,  and  my  learned  brothers  seemed  to  be 
under  the  same.  This  rule  was  not  granted  on  the  authority  of  Sieventon  v. 
WaiMon^  for  it  was  clear  that  there  the  Court  of  Common  Pleat  acted  on  tbe 
supposition  that  it  had  no  power  to  attach  for  a  contempt  committed  in 
another  Court.  We  acted  on  the  supposition  that  there  had  been  a  lapse  of 
a  month  or  six  weeks  between  the  time  of  the  suspension  of  the  order  in 
the  Court  of  Common  PUas,  and  the  time  when  this  action  was  brought,  and 
that  the  costs  might  have  been  taxed  in  the  meanwhile.  We  thought  that 
■uch  a  delay  was  a  waiver  of  the  order.  We  now  find  that  the  fact  was  not 
what  we  supposed. 

Rule  discharged,  with  costs,  on  the  defendant  undertaking  to  dis- 
continue the  action  now  brought,  and  to  bring  no  other. 
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Kmg''i  Afic/i. 

Doe  d.  Spilsbury  and  an^  v.  Burdett  and  or*.  ^^'^^^ 

EJECTMENT  for  estates  in  the  several  parishes  of  Etwally  WiliingUm,  ^^^^^^^^^ 
Reptofif  and  Barron^upon-Tretitp  in  the  county  of  Derby,  brought  upon  by '*  iMt  wui  and 
the  several  demises  of  Francis  Ward  Spilsbury  and  Lucas  Ward  SpiUbury,  ^*JJ^g°or«ny 
against  Sir  Francis  Burdett,  William  Jones  Burdett,  Frances  Burdett,  William  writiugVarporting 
Horolnn,  John  Wilson,  and  Anthony  Harding,     A  marriage  settlement,  dated  ^tur«  oV" il^t 
the  4th  and  5th  December,  1787,  was  entered  into  on  the  marriage  of  William  ^»i  "od  te»ta- 
Augustus  Skynner  with  Lydia  Henning  Ward,  by  which  a  power  of  appoint-  ^dlciror  cdSdis 
ment  was  given  to  Miss  Ward,  to  be  exercised  by  her  will  executed  and  thereto,  to  be  by 
attested,  as  by  the  power  required.    By  her  will,  dated  12th  September,  J^^S^^vU, 
1789,  she  assumed  to  exercise  the  power  of  appointment  in  favour  of  Mr.  •»<*  p«»»»»iied  in 
Skynner  ;  from  whom,  by  divers  conveyances,  the  several  defendants  claimed,  and  attested  by 
The  lessors  of  the  plaintiff  claimed  under  the  ultimate  limitations  in  the  set-  ^'^.^J  JJ°'* 
dement,  on  the  ground  that  the  power  was  not  effectually  exercised  by  the  nesses."  a  win 
will.     At  the  trial  at  the  Lent  assizes  1834  at  Derby,  before  Tindal,  C.  J.,  r;"  ""**«•  ^^ 

•^ '  '  '   the  commence* 

a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a  ment  was  a  decia- 
special  case,  which  stated  (amongst  others)  the  following  facts: — By  the  utrix.*tha?sh!r^ 
settlement,  the  estates  were  conveyed  to  the  use  and  behoof  of  such  person  did  publish  and 
and  persons,  and  for  such  estate  and  estates,  upon  such  trusts,  and  to  and  for  her  last  wm  and 
such  ends,  intents,  and  purposes,  as  she  the  said  Lydia  Henning  Ward,  whe-  tesument.  At  the 
ther  covert  or  sole,  and  notwithstanding  her  present  intended  or  any  future  deciMation.*!"  "^ 
coverture,  by  her  last  will  and  testament  in  writini;,  or  any  writing  pur-  proceeded, « in 

f  .        ,  i.  ,         1  Mil  f   •  witness  whereof. 

porting  to  be,  or  in  the  nature  of  her  last  will  and  testament,  or  by  any  i  have  set  my 
codicil  or  codicils  thereto,  to  be  by  her  sisned,  sealed,  and  published  in  the  5?"** !".?  ^\ 

#.1  111  iM  1  .  ,        ,,      .  Then  followed  her 

presence  of  and  attested  by  three  or  more  credible  witnesses,  should  give,  name  and  seal,  and 
devise,  direct,  limit,  or  appoint;  and  for  want  of  such  gift,  devise,  direction,  H^^^*  Z^^ 
limitation,  or  appointment,  and  as  to  such  part  or  parts  thereof,  whereof  names  of  three 
there  should  be  no  such  gift,  devise,  direction,  limitation,  or  appointment,  ^^^^^t^e 
then  over.  wm  was  a  good 

Lydia  Henning  Skynner  died  on  the  80th  September,  1789,  in  the  lifetime  ^wer^thoui?* 
of  her  husband  William  Augustus  Skynner,  leaving  no  child  or  children  her  *t  was  objected 
surviving.     She  left  at  her  death  an  instrument  in  writing,  purporting  to  be  uon  oaght  in 
her  last  will  and  testament,  dated  12th  September,  1789,  of  which  the  follow-  ««nns  to  have  ex. 

e,         .     .,  /  »  »  pressed  that  the 

ing  is  a  fac  simile  copy  : —  win  was  executed 

«•  I,  Lydia  Henning  Skynner,  wife  of  William  Augustus  Skynner,  Esq.,  of  [Je  w*tnme""  ^'^ 
Gould  Green,  in  the  parish  of  Hillingdon,  in  the  county  of  Middlesex,  do 
publish  and  declare  this  to  be  my  last  will  and  testament. 

**  I  appoint  my  beloved  husband,  William  Augustus  Skynner,  my  executor, 
and  my  beloved  mother,  Lydia  Ward,  executrix  with  him.  I  give  to  my 
beloved  mother,  Lydia  Ward,  for  her  natural  life,  the  rents,  issues,  and 
profits  of  the  messuage,  farm,  closes,  lands,  and  hereditaments  at  Etwall, 
Tn^yford,  and  Stenson,  in  the  county  of  Derby,  and  after  her  death  to  go  to 
my  beloved  husband,  William  Augustus  Skynner,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  absolutely  for  ever. 

"  I  give  to  my  beloved  cousins  hereinafter  mentioned,  after  the  decease  of 
the  said  William  Augustus  Skynner,  to  be  paid  out  of  the  two  thousand  two 
hundred  pounds  New  South  Sea  Annuities,  now  standing  in  trust  in  the 
names  of  Lucas  Spilsbury,  Esq.,  of  Bawtry,  in  the  county  of  York,  Joseph 

VOL.  I.  T  T 
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King'i  Bench.    Amphkttf  Esq.,  of  Dudley^  in  the  county  of  Leicester ;  the  Rev.  Charles 

^^^>r^       Egerton,  Clerk,  Rector  of  fVaskington,  in  the  county  and  diocese  of  Durham; 

Doe  dero.      and  John  Hollingmorth^  of  Thrcadneedle  Street,  London,  Esq. :  that  is  to  say, 

Spilsbury      iQQQi^  ^^^  g^^i^  ^^  Anuuities,  to  be  equally  divided  among  the  five 

BvsntTT.      children  o£  Nicolas  Martyn,  Esq.,  of  Watford,  in  the  county  of  Herts.     The 

other  thousand  to  be  divided  between  the  four  children  of  the  Rev.  Barnard 

Fowler,  of  Wormley,  in  the  county  of  Herts;  and  the  200^  to  be  divided, 

share  and  share  alike,  between  the  four  children  of  John  HoUingivorth, 

banker,  Thrcadneedle  Street,  London. 

*'  And  as  to  all  the  rest  and  residue  of  my  estates,  real  and  personal,  what- 
soever and  wheresoever,  or  of  what  nature,  kind,  or  quality  the  same  may 
be  or  consist  of  at  the  time  of  my  decease,  and  entitled  to  hereafter,  and  not 
hereinbefore  disposed  of, 

"  I  give,  devise,  and  bequeath  the  same,  and  every  part  and  parcel  thereof, 
unto  my  beloved  husband,  fFilUam  Augustus  Skynner,  Esq.,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  absolutely  for  ever ;  and  hereby  revoking 
all  former  wills  and  codicils, 

**  I  declare  this  only  to  be  my  last  will  and  testament. 

'*  In  witness  whereof  I  have  to  this  my  last  will  and  testament,  contained 
in  one  sheet,  set  my  hand  and  seal,  the  12th  day  of  September,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  eighty-nine. 

<*  Witness,  Charles  Ball, 

Elizabeth  Ball,  **  Lydia  Hennmg  Skynner  J*  (l.  s.) 

Ann  Ball.'* 

Ann  Ball,  one  of  the  three  witnesses,  is  still  alive,  and  was  not  examined 
at  the  trial. 

At  the  death  of  the  said  Lydia  Hennmg  Skynner,  her  uncle,  Benjamin 
Ward,  was  her  heir  at  law. 

On  the  18th  November,  1789,  a  bill  in  Chancery  was  filed  by  the  said 
fVilliam  Augustus  Skynner,  (executor  and  devisee  of  his  late  wife,)  and  Lydia 
Ward,  (her  mother,  and  also  executrix  of  and  devisee  named  in  her  said  will,) 
against  the  said  Benjamin  Ward  and  the  trustees  under  the  said  settlement 
of  the  4th  and  5  th  December,  1787,  praying  to  be  at  liberty  to  examine  the 
witnesses  to  the  said  will,  in  order  that  their  testimony  might  be  perpetuated 
and  preserved. 

On  the  2d  March,  1790,  the  said  Benjamin  Ward  put  in  his  answer  to  the 
•aid  bill,  referring  the  plaintiffs  to  such  proof  of  the  due  execution  and 
attestation  of  the  said  will  as  they  should  be  able  to  make;  and  in  case  it 
should  appear  not  to  be  so  executed  and  attested,  claiming  as  heir  at  law. 

On  the  26th  March,  1790,  the  depositions  of  Charles  Ball  and  EUzabeth 
Ball,  as  to  the  execution  of  the  said  will,  were  filed  in  the  said  suit,  and 
were,  on  the  20th  February,  1834,  ordered  by  the  Vice-Chancellor  to  be 
published  on  a  bill  of  revivor.  Those  depositions  contain,  amongst  other 
things,  that  the  witnesses  examined  were  severally  subscribing  witnesses  to 
the  execution  of  the  said  will  of  the  said  Lydia  Henning  Skynner,  and  that 
they  did  severally  see  her  sign,  seal,  publish,  and  declare  the  same  as  and 
for  her  last  will  and  testament;  and  that  each  of  them,  the  said  Charles 
Ball,  and  Elizabeth  Ball,  and  Ann  Ball,  were  then  also  present,  and  were 
ihe  subscribing  witnesses  thereto.  No  final  order  or  decree  was  made  in 
(hat  8uit» 
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One  of  the  questions  to  be  argued  was,  whether  the  instrument  bearing  date    King*t  Bench. 
the  12th  September,  1789,  and  appearing  to  be  executed  as  above  is  ex- 
pressed, was  a  due  execution  of  the  power,  applicable  to  the  estates  sought 
to  be  recovered  by  the  ejectment,  and  contained  in  the  marriage  settlement 
of  Lydia  Henning  Skynner, 

PreiUm  (with  whom  were  Balguy^  Adams,  Serjt.,  N,  R.  Clarke,  and 
Daniel,)  for  the  plaintiff*. — ^The  power  requires  the  instrument  to  be  **  signed, 
sealed,  and  published  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses."     All  these  facts  cannot  be  inferred,  nor  can  they  be 
taken  on  the  statement  of  the  testatrix  herself.     In  Stanhope  v.  Keir  (a)  it 
was  held,  that  where  a  power  was  to  be  executed  by  a  will  signed  and  pub- 
lished in  the  presence  of  and  attested  by  three  witnesses,  a  will  concluding 
with  this  declaration  "  this  is  my  last  will  and  testament,"  and  expressed  to 
be  signed  by  the  testatrix  in  the  presence  of  the  three  attesting  witnesses,*^ 
was  not  a  good  appointment,  because  the  publication  was  not  attested.     In 
Moodie  v.  Reid  (b),  the  same  principle  was  adopted  by  the  Court  of  Common 
Pleas  ;  and  Gibbs,  C.  J.  expressly  said  there,  that  it  is  established  "  that  the 
witnesses  must  attest  every  thing  that  is  necessary  for  the  execution  of  the 
power."     That  case  had  previously  been  before  the  Court  of  Chancery,  and 
is  reported  under  the  same  name  (c).     The  Vice-Chancellor  said,  '*  In  the 
argument  in  this  case  two  questions  have  arisen ;  first,  whether  the  power  is 
well  executed;  secondly,  whether,  if  the  execution  is  defective,  it  can  be 
relieved  against  in  equity?"     He  then  expressed  his  opinion,  that  if  the 
power  was  not  well  executed,  a  Court  of  Equity  could  not  relieve,  and  he 
sent  the  first  question  for  the  decision  of  the  Court  of  Common  Pleas.     In 
that  Court  it  was  decided  in  the  manner  already  stated.     In  Doe  d.  Hotch- 
kus  V.  Pierce  (d)  it  was  held,  that  a  defective  attestation  of  the  execution  of 
a  power  cannot  be  supplied  by  parol  evidence  of  the  attesting  witness  given 
on  a  trial;  and,  with  regard  to  the  attestation  in  that  case,  the  Court  held  it 
to  be  defective.     The  power  there  was  a  power  to  appoint  by  deed  or 
writing  under  the  donee's  hand  and  seal,  and  attested  by  two  or  more 
credible  witnesses.     It  was  held  to  be  ill  pursued  by  a  will  apparently  under 
the  testator's  hand  and  seal,  which  seal  an  attesting  witness  believed  was 
affixed  before  execution  and  attestation;  because  the  attestation  did  not 
notice  the  sealing  as  well  as  the  signing.     In  Doe  d.  Manxfield  v.  Peach  (e), 
the  rule  laid  down  in  the  cases  already  cited  was  carried  to  its  full  extent. 
The  power  there  was  to  be  executed  in  the  presence  of,  and  to  be  attested 
by  two  witnesses.     The  parties,  by  deed,  signed,  sealed,  and  delivered  by 
them  in  the  presence  of  two  witnesses,  made  an  appointment ;  but  the  attes- 
tation indorsed  on  the  deed,  and  subscribed  by  the  witnesses,  only  specified 
that  it  was  sealed  and  delivered  in  their  presence,  but  not  that  it  was  signed. 
The  Court  held,  that  this  was  not  a  due  attestation  as  required  by  the  power ; 
and  that  a  subsequent  attestation  by  the  witnesses,  afler  the  death  of  one  of 
the  appointors,  certifying  that  the  deed  was  signed  as  well  as  sealed  and 
delivered  in  their  presence,  did  not  cure  the  defect  in  the  original  attestation. 
Lord  Ellenborough  in  that  case  said(/),  "  It  seems  to  us,  that  to  make  a  due 


(a)  2  Sim.  &  Stu.  37. 
6)  7  Taunt.  356. 
r;  1  Madd.  516. 
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{d)  6  Taunt.  402. 

(e)  2  Maule  &  Selw.  576. 
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execution  of  the  power,  there  must  be  a  making  of  an  instrument  with  all 
the  forms  required  by  the  power,  and  that  there  must  be  an  attestation  of  its 
execution  with  all  those  forms."  In  the  case  of  fVright  v.  Wakeford  (a)  it 
was  held,  that  a  power  to  trustees,  with  the  consent  of  the  cestui  que  trusts, 
testified  by  writing  under  their  hands  and  seals,  attested  by  two  or  more 
credible  witnesses,  is  not  well  pursued,  if  the  attestation  merely  says  sealed 
and  delivered  in  the  presence  of  the  two  witnesses ;  and  a  sofRcient  attesta- 
tion added  many  years  afterwards  will  not  supply  the  defect.  That  case 
had  been  argued  in  Chancery  before  Lord  Eldon  (6),  who  sent  k  to  the 
Common  Pleas.  In  McQueen  v.  Farquhar  (c),  the  deed  purported  to  be 
signed,  sealed,  and  executed  in  the  presence  of  the  witness ;  and,  therefore, 
though  the  attestation  applied  only  to  the  sealing  and  delivery,  the  signature 
.was  presumed.  In  Wright  v.  Barlow  {d)^  a  power  to  be  executed  under  the 
hand  and  seal  of  a  party,  attested  by  two  or  more  credible  witnesses,  was 
held  not  to  be  well  executed  by  a  deed  signed,  sealed,  and  delivered  in  the 
presence  of  two  witnesses,  but  on  which  the  attestation  indorsed  merely  was 
'*  sealed  and  delivered"  in  their  presence.  The  Court  will  not  look  to  the 
body  of  the  instrument,  but  to  the  form  of  the  attestation,  to  see  whether  the 
power  which  relates  to  that  attestation  has  been  complied  with.  Presump- 
tion ought  in  all  cases  like  the  present  to  be  carefully  excluded.  As  to  the 
point  on  the  depositions  :  if  any  one  of  the  witnesses  is  living,  which  is  the 
fact  here,  that  witness  must  be  called ;  and  the  depositions  of  the  dead  wit- 
nesses cannot  be  used  till  the  liring  witness  has  been  examined.  The  evi- 
dence might  be  sufficient  under  the  Statute  of  Frauds,  but  under  the  terms 
of  this  power  it  is  not  sufficient. 


The  Solicitor-General  (Sir  IV.  Follett)  for  the  defendant,  John  Wihan.-' 
The  question  is,  whether  this  instrument  is  a  valid  execution  of  the  power. 
The  objection  taken  is,  that  on  the  face  of  the  instrument  the  only  expression 
used  is  **  witness,"  and  then  come  the  three  names.  The  argument  is,  that 
the  attestation  ought  to  have  stated  it  to  have  been  signed,  sealed,  declared, 
and  published  in  the  presence  of  the  witnesses.  It  is  not  necessary  that  the 
parties  should  state  more  than  that  they  were  witnesses  to  it.  All  the  cases 
cited  are  distinguishable  from  the  present,  and  the  Court  will  not  be  inclined  to 
extend  the  doctrine  against  the  justice  of  the  case.  In  all  the  cases  cited 
the  attestation  show^  itself  to  be  imperfect.  Another  distinction  is,  that  ti.is 
instrument,  on  the  face  of  it,  appears  to  possess  all  the  requisites  demanded 
by  the  power.  The  witnesses  who  put  their  names  to  it  must  be  presumed 
tp  have  attested  all  the  formalities.  It  is  also  proved  by  the  testimony  of 
the  witnesses,  that  the  will  was  signed,  sealed,  and  published  in  their 
presence.  I'hat  this  is  the  proper  view  of  the  execu^on  of  a  power,  the 
Court  may  see  by  reference  to  the  Statute  of  Frauds.  It  is  required  by  that 
statute,  that  *'  the  devise  of  land  must  be  in  writing,  signed  by  the  party  so 
devising  the  same,  and  be  attested  and  subscribed  in  the  presence  of  the 
S^id  devisor  by  three  or  four  credible  witnesses."  ElUs  v.  Smith  {e)  shows, 
that  (h^  signature  of  the  testator  in  the  presence  of  the  witnesses  is  not 
always  necessary.  In  that  case  the  will  was  subscribed  by  three  witnesses, 
before  whom  the  testator  declared  it  to  be  his  will,  but  did  not  sign  it;  and 


(a)  4  Taunt  213. 
ijt)  17  Ves.juii.  454. 
(r)  U  Ves.  jur,  467. 


(a)  3  Maule  dc  Selv 
(e)  1  Ve».jun.  U. 
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It  was  held  that  such  declaration  was  sufficient.    Hands  v.  James  (a)  carried    King*i  Bench, 
the  matter  still  further,  for  there  it  was  a  question  whether,  merely  upon  cir- 


cumstances, without  any  positive  proof,  it  should  he  left   to   the  jury  to      ^"*  *^®"- 
determine  whether  the  witnesses  to  a  will  (being  all  dead)  set  their  names  in  ^^ 

the  presence  of  the  testator,  and  the  Court  held,  that  it  could  properly  be  Bubdett. 
left  to  the  jury.  In  Crojt  v.  Pawlett  (6),  the  Court  of  King's  Bench  recog- 
nized, and  acted  upon  the  rule  in  Hands  v.  James;  and  that  too,  although 
the  signing  in  the  devisor's  presence  was  not  mentioned  in  tlie  attestation. 
In  Brice  v.  Smith  (c),  it  was  distinctly  held,  that  on  an  attestation  of  a  will 
of  lands,  it  need  not  be  stated  that  the  witnesses  subscribed  their  names  in 
the  presence  of  the  testator.  In  Westheech  v.  Kennedy  {d)  it  was  laid  down, 
that  on  proving  the  execution  of  a  will,  actual  signature  by  the  devisor,  in 
the  presence  of  the  three  subscribing  witnesses,  is  not  required,  if  he  declares 
it  to  be  his  last  will  and  testament  in  their  presence.  This  being  the 
current  of  cases  on  the  Statute  of  Frauds,  the  question  then  comes  to  the 
particular  power  in  this  case.  There  ought  to  be  no  distinction  between  the 
two  classes  of  cases  {e).  The  decision  of  the  Court  of  Common  Pleas  in 
Wright  V.  Wakeford,  upon  which  Lord  Eldon  acted  without  one  word  of 
comment,  though  with  the  dissent  of  the  Lord  Chief  Justice,  is  the  whole 
ground  on  which  the  other  side  proceeds.  In  the  two  cases  of  Doe  d. 
Manxfield  v.  Peach,  and  IVright  v.  Barlow,  the  Court  proceeded  expressly 
upon  the  authority  of  Wright  v.  Wakeford.  They  were  both  cases  in  which 
the  attestation  expressed  that  the  witnesses  had  seen  one  or  two  of  the  three 
required  acts  performed.  That  raised  the  argument  expressio  unius  est 
exclusio  alterius,  which  does  not  exist  in  this  case.  The  case  of  Stanhope  v. 
Keir  was  decided  by  the  same  judge  who  decided  Buller  v.  Burt{/).     It 

(a)  Comyns'  Rep.  531 .  Mr.  Rom  and  M  r.  Lynch  for  the  plaintiffs.— 
(6)  2Stra.  1109.  It  is  now  settled  that  the  witnesses  must 
(r)  Willes  Rep.  1.  attest  every  thing  which  is  necessary  for  the 
((/)  1  Ves.  &  Beam.  362.  due  execution  of  the  power;  Wright  v.  Wake* 
(«)  Sugd.  Vend.  &  Purch.  243.  ford,  (17  Ves.  454,  4  Taunt.  213)  j  Doe  v. 
(/>  A  MS.  report  of  this  case,  furnished  Pierce,  (6  Taunt.  402);    Doe  v.  Peach,  (2 
by  a  learned  counsel  at  the  equity  bar,  was  M.  &   S.  576) ;    Wright  v.  Barlow,  (3  M. 
lued.  It  was  as  follows  -.—Mrs.  Louita  Smith,  &  S.  512,)  54  Ceo.  3,  c.  168.    In  the  oresent 
a   married  woman,  was  by  settlement  em-  case  those  requisites  are  sealing  and  deli- 
powered  to  dispose  of  certain  perscmat  pro-  vering,  and    as   the  delivery  is  not    men- 
perty,  bjr  any  deed  sealed  and  delivered  in  tioned  either  in  the  attestation,  or  the  body  of 
the  presence  of  and  attested  by  two  wit-  the  deed,  it  is  impossible  to  pretend  that 
nesses.      She  made   a  disposition  of   part  there  is  any  attestation  of  the  aelivery.     In 
of  that  property  in  favour  of  the  defend-  Moodiev.  ileid,  (1  Mad.  516,  and  7  Taunt, 
ant,     Burt,       The    instrument    concluded  355,)  a  power  which  was  to  be  executed  by 
with    the  following  words  :--<' Signed  and  will,  signed  and  published  in^^lhe  presence  of 
sealed  at  Cotton  aforesaid,  this  1 3th  dav  of  and  attested  by  two  witnesses,  was  held  to 
September,  and  in  the  year  of  our  Lord  1813,  be  not  well  executed  by  a  will  which  coq« 
by  L.  .Smt'rfc,  (l.  s.)  Witness,  Jchn  H.  Burt,  eluded  with  these  words  :  "  Signed  by  me, 
Hannah  BtiwUt,"  6lc.,'*  and  was  attested  thus :  *'  Witnesses, 
The  plaintiffs,  by  their  bill,  alleged  that  A.  B,  and  C.  D,"    The  same  rule  was  fol- 
the    instrument  had  never  been  delivered,  lowedinScaH^ops  v.Xter,  (2Sim.  &Stu.  37.) 
and  that  even  if  it  had  been  delivered,  it  was  In  those  two  cases  the  attestation  was  deemed 
oot  a  due  execution  of  the  power.  not  sufficient,  because  it  did  not  extend  to  the 
The  defendant  Burl,  who  claimed  under  publication;  and,  for  a  like  reason,  it  muat 
the  appointment,  swore  that  he  believed  that  oe  bad  here,  because  it  does  not  extend  to  th^ 
the  instrument  had  been  delivered  by  Mrs.  delivery. 
Smith  to  his  father,  J.  H.  Burt,  among  whose 

papers  it  had  been  found.  Mr.  TmLtve  and  Mr.  Flather  for  the  de- 
The  only  question  argued  at  the  hearing  fendant,  Burr. — In  Moodie  v.  Reid  the  de- 
was,  whether  the  instrument  was  a  due  exe-  cision  proceeded  on  the  ground  that  a  will 
cutiou  of  the  power.  as  such  did  not  require  publication  ;  an4 


696  TERM  REPORTS  in  the  KINGS  BENCH. 

King's  Bench,  was  there  said,  that  if  the  witnesses  put  their  names  to  an  instrument  after 
>i*v^  the  word  "  witness,"  and  the  instrument  appeared  on  the  face  of  it  to  be 
Dob  dem.  ^ell  executed,  that  would  be  sufficient.  The  distinction  between  that  case 
SpiLSBuny  ^^^  Stanhope  V.  Keir  is,  that  the  Vice-Chancellor  in  the  latter  case  said,  that 
BvADETT.  he  could  not  assume  that  that  which  was  right  was  done;  but  in  the  former 
he  went  a  step  further,  and  said  that  the  Court  could  not  hear  witnesses  to 
prove  it.  Moodie  v.  Reid  turned  on  the  effect  of  the  word  "  published," 
and  there  was  no  statement  either  in  the  will  or  the  attestation  that  it  was 
published.  There  is  a  statement  in  this  case  that  all  the  formalities  were 
complied  with,  and  it  follows  as  a  presumption  of  law,  that  these  parties  did 
witness  the  sealing,  delivery,  and  publication.  The  first  point  contended 
for  by  the  defendants  in  this  case  is,  that  it  is  not  necessary  in  any  case 
whatever  that  the  parties  required  to  attest  an  instrument  should  do  more 
than  put  something  upon  the  instrument  amounting  to  a  declaration  that 
they  should  be  able  to  identify  it  afterwards.  That  was  formerly  the  rule 
laid  down  in  cases  arising  on  the  Statute  of  Frauds,  and  ought  to  have  been 
in  all  other  cases  which  afterwards  arose  on  wills  and  powers.  But  if  the 
Court  adopts  any  of  the  cases  referred  to  on  the  other  side,  then  a  distinction 
arises  on  the  ground  of  a  defective  form  of  attestation.  If  tlie  declaration  in 
the  deed  is  sufficient,  and  the  word  "  witness"  only  is  used,  then  the  last 
decision  of  the  Master  of  the  RoUs  shows  that  it  will  be  sufficient. 

Sir  J.  Campbell  for  the  defendants  Sir  Francis  Burdett^  WiUmm  Jones 
Burdetty  and  Frances  Burdett. — Where  there  is  a  general  attestation,  the  wit- 
nesses must  be  supposed  to  attest  all  the  acts  that  the  testator  says  he  has 
done.  Doe  d.  Mansfield  v.  Peach  proceeded  on  the  maxim,  that  the  ex- 
pression of  one  thing  is  the  exclusion  of  another,  and  is  therefore  inapplicable 
to  the  present  case.  In  Moodie  v.  Reid  there  was  no  general  attestation. 
In  Stanhope  v.  Keir  it  was  general,  but  the  instrument  itself  omitted  the 
statement  of  one  particular  requisite,  so  that  if  the  Court  should  say  that  the 
attestation  in  this  case  is  bad,  it  will  be  carrying  the  rule  furtlier  than  it  has 
ever  been  carried  before.  In  Ward  v.  Swift  (a),  a  power  of  appointment  was 
given  to  be  executed  by  M,  5.,  by  her  will  duly  executed,  and  published 

therefore  that  a  p;enera1  attestation  could  not  the  appointment,  it  follows  that  where  the 

be  considered  to  include  a  phraseology  which  word  "witness"  without   more  is  used   in 

the  nature  of  the  instrument  did  not  make  the  attestation,  it  affirms  that  all  has  been 

essential.     But  an  instrument  purporting  to  done  in  the  presence  of  the  witnesses  which  is 

be  a  deed  is  not  a  deed  unless  it  be  deliveied ;  stated  in  the  body  of  the  deed.     Ilere»  in  the 

and  if  general  words  of  attestation  be  an-  body  of  the  deed,  it  is  sttted  to  be  signed 

oexed  to  it,  they  must  be  deemed  to  attest  and  sealed,  but  it  is  not  stated  to  have  been 

a  circumstance  which  is  essential  to  its  ex-  delivered ;  and  as  the  general  word  "  wit- 

istence  as  a  deed.     In  Wrig^ht  v.  Wakeford,  ness"   can  affirm   no  more  than  the    deed 

and  the  other  cases  of  that  class,  the  attes-  sUtes,  there  is  in  this  case  no  attestation  of 

tation  specified  the  facts  which  were  attested,  that  essential  part  of  what  is  required  for  the 

namely,  sealing  and  delivering,  but  omitted  due  exercise  of  the  power — ihe  delivery  of 

to  specify  signing.    They  furnish    a  rule,  the  deed.    The  power,  therefore,  is  not  well 

therefore,  only   where  the  memorandum  of  executed. 

attestation  specifies  the  precise  act  which  the  The  caseof  Moodte  v.  Raid,  (1  Mad.  516,) 

witnesses  attest,  and  they  have  no  application  is  in  principle  a  complete  authority  for  this 

to  attestations  in  which  the  names  of  the  decision ;  the  difference  in  ctrcurostaoces  b^ 

witnesses  are  merely  preceded  by  "  witness/'  tween  the  two  cases  is  only  that  there  the 

**  witnessed,"  '*  attested,"  or  some  similar  word  "  published**  was  omitted  in  the  body 

phrase.  of  the  deed,  and  here  the  omission  is  of  the 

word  *'  delivered." 

The  Master  of  the  Rolls.— The  attestation  («)  2  Tyr.  122  j  S.  C.  1  Cromp.  &  Mces. 

of  the  witnesses  being  considered  as  a  part  of  171. 
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under  her  band  and  seal,  in  the  presence  of  and  attested  by  three  or  more    King*!  Bench, 
witnesses.    The  will  concluded  and  was  attested  in  this  form :  *•  In  witness        wn^^^ 
whereof  I  have  set  my  hand  and  seal  this  5th  day  of  August,  1801,  in  the      ^^^b^™^ 
presence  of  the  under- written  Mary  Swifts  (l.  s.)  ;"  and  then  there  followed  „. 

the  attestation,  "  Signed,  sealed,  and  delivered,  this  5th  day  of  August,  1801,  Bvbdbtt. 
as  the  last  will  and  testament  of  the  said  testatrix,  M,  S,,  who,  in  her 
presence,  and  in  the  presence  of  each  other,  have  put  our  names  as  wit- 
nesses thereof;"  then  followed  the  names  of  the  witnesses.  The  Court  of 
Exchequer  held  that  the  power  was  well  executed.  That  case  was  decided 
on  the  same  principle  as  Buller  v.  Burt,  and  it  must  be  taken  as  an  authority 
governing  the  present  case. 

Waddington  for  the  defendant  Anthony  Harding, — It  must  be  contended 
on  the  other  side,  that  a  general  attestation  is  no  attestation  at  all,  for  the 
word  "  witness"  cannot  apply  to  any  one  thing,  if  it  does  not  apply  to  all  of 
them.  Reference  may  be  made  to  the  instrument^  and  if  it  is,  then  there  is 
enough  to  satisfy  the  Court  that  the  power  in  the  present  instance  has  been 
well  executed.  In  Sugden  on  Powers  (a),  in  reference  to  attestations  of  this 
sort,  it  is  said,  that  if  in  the  memorandum  the  witness  merely  uses  the  ex-  * 

pression  "  witnessed,"  "  attested,"  or  the  like,  he  is  not  precluded  by  this 
general  attestation  from  proving  that  he  witnessed  all  the  facts  which  are 
necessary. 

G.  T.  White  for  the  defendant  William  Horobin, — The  depositions  were 
properly  admissible  in  evidence.  They  were  taken  in  a  suit  to  perpetuate 
testimony.  In  Williams  v.  Williams  (6),  depositions  taken  in  an  old  suit  to 
perpetuate  testimony,  where  the  plaintiff  and  defendant  were  privies,  were 
held  receivable  in  evidence  in  an  action  to  which  the  same  plaintiff  and 
defendant  were  parties.  In  Ward  v.  Swijt,  Lord  Lyndhurst*s  only  difficulty 
appears  to  have  arisen  from  the  evident  omission  of  some  words  before  the 
words  "  who  in  her  presence  and  in  the  presence  of  each  other."  Tliere  is 
no  such  difficulty  here,  and  the  principle  of  that  case  is  decisive  in  favour  of 
the  defendants  in  the  present. 

Preston  was  heard  in  reply. 

Lord  Denhan,  C.  J.  in  this  term  {November  25th)  gave  judgment. — 
The  marriage  settlement  in  this  case,  entered  into  on  the  marriage  of  William 
Augustus  Skynner,  directed,  that  afler  the  death  of  Lydia  Henning  Ward,  the 
estates  should  go  to  the  use  and  behoof  of  such  persons  as  she,  whether 
covert  or  sole,  by  her  last  will  and  testament  in  writing,  or  by  any  codicil 
thereto,  by  her  signed,  sealed,  and  published,  in  the  presence  of  three  or 
more  credible  witnesses,  should  appoint.  On  the  I5ith  September,  1789, 
Lydia  Henning  Skynner  made  a  will.  The  defendants  claim  under  that  will, 
saying,  that  it  is  a  good  execution  of  the  power.  The  lessors  of  the  plaintiff 
say  that  it  was  not  duly  executed  so  as  to  be  an  execution  of  the  power,  and 
therefore  claim  under  the  subsequent  limitations  contained  in  the  marriage 
settlement.     Whether  this  will  was  or  was  not  duly  executed  under  the 

(a)  Pag«  247.  (6)  4  Maule  &  Selw.  497. 
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directions  of  the  power  reserved  to  Mrs.  Skynner,  is  the  point  which  we 
have  now  to  consider.  At  the  beginning  of  the  will  she  declares  **  this"  to 
be  her  "  last  will  and  testament,*'  and  at  the  end  of  the  instrument  she  uses 
the  same  expression,  and  then  says,  "  In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal,  on  the  day  therein  mentioned ;"  and  then  follow  her 
signature  and  her  seal.  On  the  face  of  the  instrument  she  is  suted  to  have 
published  the  instrument,  and  at  the  end  of  it  she  declares  the  instrument  to 
be  her  last  will  and  testament,  and  puts  her  hand  and  seal  to  that  declaration. 
On  the  face  of  the  instrument,  therefore,  it  is  a  will  signed  and  sealed  by 
herself,  and  published  by  her  with  the  attestations  affixed.  It  appears  by 
the  depositions  of  the  witnesses,  that  it  was  regularly  signed,  sealed,  and 
published  by  Mrs.  Skynner  as  her  will,  in  the  presence  of  the  witnesses.  As 
the  power  requires  that  the  instrument  should  be  signed,  sealed,  and  pub- 
lished in  the  presence  of  and  attested  by  three  or  more  witnesses,  it  has  been 
contended,  that  the  mere  fact  of  signing,  sealing,  and  publishing,  will  not 
support  the  execution  of  the  power.  The  lessors  of  the  plaintiff  say,  tliat 
the  attestation  ought  to  have  expressed  that  it  was  executed  in  the  presence 
of  the  witnesses ;  and  that,  not  having  done  so,  it  is  a  void  execution  of  the 
power.  The  defendants  say,  that  whatever  may  be  required  as  to  sealing 
and  publishing,  that  this  being  a  general  attestation,  it  is  perfectly  sufficient ; 
and  as  the  statement  that  it  was  so  signed,  sealed,  and  published,  is  made  in 
tlie  will,  it  must  be  taken  that  all  these  three  things  have  been  regularly 
done.  But  to  this  it  is  answered,  that  three  ingredients  are  required  to  make 
one  complete  substantive  execution,  and  that  though  the  statement  in  the 
will,  and  the  execution,  taken  together,  might  do  so,  yet  that  this  statement 
cannot  be  applied  to  each  part  of  the  required  execution,  and  so  the  exe- 
cution must  be  rejected.  As  to  decided  cases  on  the  subject,  there  are  none 
exactly  acf  idem;  but  it  is  said,  that  the  principles  laid  down  in  some  of 
them,  must  be  held  to  apply  to  the  present.  The  case  most  relied  on  is  that 
of  Wright  V.  Wakeford,  in  which  a  power  to  sell,  "  testiBed  by  writing  under 
their  hands  and  seals,  attested  by  two  or  more  credible  witnesses,"  was  held 
not  to  be  well  pursued,  when  the  attestation  was  only  sealed  and  delivered  in 
the  presence  of  the  two  witnesses.  Lord  Chief  Justice  Mansfield  thought  in 
that  case,  '*  that  the  attestation  must  be  understood  to  apply  to  the  signing 
as  well  as  to  the  sealing  and  delivering  ;*'  but  the  other  judges  of  the  Court 
were  of  opinion  that  the  signing  of  the  parties  was  not  implied  in  the  words 
used  in  the  attestation.  The  principle  there  laid  down  was  afterwards 
adbpted  in  Doe  d.  Mansficid  v.  Peachy  and  in  tVright  v.  Barlow,  The 
present  case,  however,  differs  from  these,  for  the  attestation  is  in  general 
terms,  and  so  does  not  fall  wiihin  the  principle  of  the  rule  expressio  unius  est 
exclusio  alterius.  Before  the  case  of  Wright  v.  Barlow  was  decided,  an 
Act  (a)  was  passed,  which  had,  it  is  true,  only  a  retrospective  effect;  but 
which,  as  it  seems  to  me,  must  be  considered  as  declaratory  of  the  principle 
which  ought  to  operate.  There  is  another  class  of  cases  where  the  attestation 
is  in  general  terms  like  the  present.  Aloodie  v.  Reid  is  a  case  of  this  descrip- 
tion, in  which,  under  a  power  similar  to  the  present,  the  words  used  in  the 
appointment  were  "  these  my  last  bequeaths,  signed  by  me  this  4th  February, 
lt$]^,  5.  3/.  Witness,  B.  H.  and  /.  //."  The  power  was  there  held  not  to  be 


(a)  54  Gm.  3,  c.  168. 
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well  executed,  but,  from  the  language  of  tlie  Lord  Chief  Justice,  it  seems    King*t  Bench. 
that  it  was  so  held,  upon  the  ground  that  there  was  no  attestation  whatever        v^^v^-^ 
such  as  the  power  required;  but  that,  if  there  had  been,  it  would  have  been      P®*  ^®™' 
in  that  general  form  sufficient.     Takmg  the  whole  of  that  case  together,  it  «. 

does  not  lead  to  any  clear  conclusion  applicable  to  this  case.  The  next  case  Burdett. 
is  that  of  Stanhope  v.  Keir,  where  the  words  were  "  this  is  my  last  will  and 
testament,"  and  it  was  expressed  to  be  signed  in  the  presence  of  three  attesting 
witnesses.  On  the  argument  for  the  bill,  it  was  insisted  that  the  appoint- 
ment was  not  duly  made  by  the  will,  and  Moodie  v.  Reid  was  relied  on ; 
but  for  the  plea,  it  was  insisted  that  the  declaration  with  which  the  will  con- 
cluded, was  in  effect  a  publication  as  well  as  a  signing,  and  that  the  wit- 
nesses, by  adding  their  names  to  this  declaration,  attested  both  facts.  The 
Vice- Chancellor,  in  giving  judgment,  said,  that  the  argument  for  the  defend- 
ants supposed  the  witnesses  to  be  acquainted  with  the  contents  of  the  will ; 
but  that  he  could  not  assume  more  from  that  attestation  than  that  they  saw 
Mrs.  Keir  sign  the  instrument.  Whether  we  agree  or  not  with  the  Vice- 
Chancellor  in  his  conclusion  in  that  case,  we  must  observe,  that  there  was  a 
statement  by  the  testatrix  herself  that  the  will  was  signed  by  her.  Sir  John 
Leach — the  same  judge — decided  a  case  of  Buller  v.  Burl,  where  Louisa 
Smith,  a  married  woman,  having  a  power  to  dispose  of  her  personal  property, 
executed  an  instrument  in  favour  of  the  defendant,  and  concluded  it  with  the 

following  words :  "  Signed  and  sealed  at ,  this  1 3th  day  of  September, 

1813,  by  Louisa  Smith;"  then  was  the  place  of  the  seal,  and  then  followed  the 
word  **  witness"  and  the  names  of  the  witnesses,  John  H,  Burt  and  Hannah 
Bowles,  It  was  said  for  the  other  party,  that  there  was  no  delivery  m  that 
case,  or  if  a  delivery,  that  there  was  not  a  due  execution  of  the  power.  The 
defendant  swore  that  Mrs.  Smith  had  delivered  it.  The  question  was,  whe- 
ther that  was  a  due  execution  of  the  power  or  not.  The  Master  of  the 
Rolls  said,  that  when  the  word  **  witness*'  without  more  is  used  in  the  attes- 
tation, it  affirms  all  that  has  been  done  in  the  presence  of  the  witnesses, 
which  is  stated  in  the  body  of  the  instrument ;  but  that  there  was  no  state- 
ment in  the  body  of  the  deed  that  there  was  a  delivery,  and  that  it  must 
therefore  be  considered  as  not  to  have  been  delivered ;  and  he  took  up  the 
observation  made  by  the  Court  in  Moodie  v.  Reid.  In  that  case,  therefore, 
the  general  form  of  the  attestation  was  not  sufficient  for  the  execution  of  the 
power;  but  the  reason  given  for  its  not  being  so  was  sufficient  to  explain  the 
difficulty,  and  we  fully  acquiesce  in  that  reason.  The  last  case  on  this 
subject  is  that  of  JVard  v.  Smith,  in  which  the  main  question  seems  to  have 
been,  whether  there  was  a  publication  of  the  will.  That  case  was  much 
relied  on  for  the  defendants,  but  we  do  not  find  that  it  operates  further  than 
to  show  that  precise  words  may  be  insufficient  where  the  use  of  more  general 
words  would  be  good.  Here  such  words  were  used.  The  will,  on  the  face 
of  it,  has  all  the  requisites  demanded  by  the  power.  We  are  of  opinion, 
with  the  Master  of'  the  Rolls  in  Buller  v.  Burt,  that  all  the  requisites  being 
stated  to  be  complied  with  in  the  body  of  the  instrument,  the  form  of  the 
instrument  itself  shows  that  there  bias  been  a  good  execution  of  the  power. 
Besides,  the  attestation,  which  is  evidence  of  the  signing  and  of  the  pub- 
lication, depositions  were  taken  of  the  circumstances,  but  at  the  trial 
they  were  objected  to,  and  were  not  received.  It  was  afterwards  said, 
that  the  objection  was  immaterial,  for  that  the  will  being  afterwards  put  in. 
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Khi^t  Bench,  appeared  to  be  above  thirty  years  old,  and  therefore  proved  itself.  But 
then,  when  the  will  is  put  in,  it  must  appear  to  have  been  well  executed 
according  to  the  power :  and  as  we  are  of  opinion  that  all  the  requisites  of 
the  power  were  complied  with,  we  think  it  sufficiently  executed ;  and  the 
instrument  becomes  an  instrument  which  proves  itself  as  much  as  any  other 
instrument  of  that  age  would  do.  Something  was  said  in  the  argument  of 
the  requisites  of  the  Statute  of  Frauds.  There  is  no  doubt  that  the  attesu- 
tion  in  the  present  form  would  sufficiently  satisfy  the  Statute.  AH  that  the 
Statute  requires  is,  that  the  testator  should  sign  the  will,  and  that  it  should 
be  witnessed  by  a  certain  number  of  witnesses.  If  it  is  signed  and  wit- 
nessed, the  witnessing  is  an  attestation  of  the  signature.  But  as  in  this  case 
more  is  required,  we  think  that  more  ought  to  have  been  done  than  would 
be  sufficient  to  satisfy  the  Statute  of  Frauds.  More  has  been  done,  and  we 
think  it  sufficient.  The  special  case  contained  other  matters,  on  which  we 
do  not  think  it  necessary  to  give  any  opinion. 


Judgment  for  the  defendants. 


The  King  t;.  Justices  of  Cambridgeshire. 


1.  The  aading 
that  ft  viijr  is  un- 
necessary upon 
the  %'iew  of  the 
justices,  is  Buffi- 
cientlj  stated  in 
an  order  made 
under  the  05  Gm, 
3,c.  6B,s.  8,for 
stopping  up  tlia 
way  in  these 


J^ULE  for  a  certiorari  to  remove  an  order  of  sessions  confirming  an  order 
of  justices  at  special  sessions,  for  stopping  up  a  highway.  It  appeared 
that  H,  /.  Adeancy  Esq.,  a  magistrate  of  Cambridgeshire,  was  possessed  of 
a  considerahle  quantity  of  land,  and  that  a  public  way  had  passed  through 
a  part  of  his  estate.  In  the  year  1 8S5  he  set  out  a  new  way,  and  after 
the  lapse  of  six  months  after  the  new  way  was  so  set  out, — the  old  way 
not  being  used  by  the  public, — he  stopped  it  up.  An  order  of  justices  at  spc- 
tenns:  "We,&c.,  cia)  sessious  (a)  was  made  on  11th  September,  1834,  by  three  justices,  for 

having  upon  viev  .  .11  ,     .  ,  :.  ^"^  J     . 

Stopping  up  the  old  way,  as  being  useless  and  unnecessary.  On  appeal  the 
sessions  confirmed  the  order.  Several  objections  were  taken  to  the  order. 
First,  that  the  terms  of  the  order  did  not  suflSciently  express  that  the  order 


(a)  The  order  was  in  the  following  form. 
— We,  &c.,  assemhied  at  a  Special  Sessions, 
having  upon  view  found  that  a  certain  part 
of  a  Common,  and  ancient  King's  Highway, 
called  the  WaUen'Way,  leading  from  the 
township  of  Fulh^rm,  in  the  said  county,  to- 
wards  and  unto  the  parish  of  Pampersford,  in 
the  said  county,  situate,  l^ing,  and  being  in 
the  parish  of  Babraham,  in  Ine  said  county. 


found,  &c, 

2.  The  view 
roust  l>e  Uken  by 
the  justices  con- 
currently at  the 
time  of  making 
the  order. 

3.  But  it  is  no 
objection  that  at 
the  view  no  way 
in  fact  existed,  it 
having  been  pre- 
viously stopped 
up  by  the  owner 

of  the  adjoining  _^     _ _^ 

land  without  legal  containing.  &c.,  and  commencing,  &c.,  and 

4"li  u     ffi.       l«>ding  through  a  plantation,  in  the  occu- 
cient  if  such  an 

order  only  contains  the  words  "  for  the  full  value  thereof"  at  the  cud,  without  having  them  as  well  after 
the  direction  to  sell  to  tlie  owner  of  the  adjoining  liind,if  he  shall  be  willing  to  purchase,  as  in  the  schedule 
Mo.  18,  In  the  13  Gea.  3,  c.  78. 

5.  It  is  no  objection  that  the  order  does  not  contain  any  certificate  of  the  sale,  or  direction  for  the  ap- 
plication of  the  purchase  money,  Uiat  requisition  of  the  13  Geo.  3,  beinq  repealed  by  the  55  Gee.  3. 

6.  It  is  no  objection  that,  at  ilia  time  of  the  order,  the  owner  of  the  adjoining  land,  to  whom  tlie  sale  b  to 
be  made  if  he  is  willing,  is  himself  the  surveyor. 

7.  The  justices  have  jurisdiction  to  stop  up  as  unnecessary  way,  if  tliere  be  a  right  of  way,  although 
tliero  be  no  actual  way. 

8.  QiMrr,  whether,  on  a  niutiun  for  a  certiorari  to  bring  up  an  order  of  Sessions  confirming  an  order  of 
justices  for  stopping  up  a  way,  the  Court  can  entertain  objections  to  the  order  which  are  not  apparent  on 
the  face  of  it,  though  the  object  be  to  shew  a  want  of  jurbdiclton. 


pation  of  Henry  John  Adeane,  Esq.,  until  it 
enters,  &c.,  is  useless  and  unnecessary ;  do 
hereby  order  the  same  to  be  stopped  up  and 
discontinued,  and  the  land  and  soil  thereof 
to  be  sold  by  the  surveyors  of  the  highways 
of  the  said  parish  of  BabreJiam,  to  the  said 
Henry  John  Adeane,  whose  lands  adjoin  there- 
to, if  he  shall  be  willing  to  purchase  the  same, 
if  not,  to  some  other  person  or  per8ons,/0r  the 
full  value  thereof.  Given  under  our  bands,  &c. 
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was  made  on  a  view  had  at  the  time  by  the  magistrates  making  it :  secondly,    Ring't  Bench. 
that  the  direction  to  sell  it   for  full  value,  did  not  clearly  point  out  Mr.        *^v-w 
Adeane  as  a  person,  who,  if  he  became  the  purchaser^  must  give  full  value      '^^  ^'"^ 
for  it;  but  only  applied  to  the  sale  to  other  persons,  in  case  he  was  not  willing  i^  Justices  of 
to  become  a  purchaser:  thirdly,  that  there  was  no  certificate  of  the  sale  of    Cambridob* 
the  old  highway,  and  of  the  application  of  the  money  arising  from  such  sale :        >■!*■• 
fourthly,  that  it  was  shown  upon  affidavit,  that  the  magistrates,  not  being 
justices  of  the  county,  had  no  jurisdiction  to  make  the  order :  fifthly,  that  it 
was  also  shown  that  Mr.  Adeane^  who  was  the  purchaser  of  the  old  road,  was 
himself  the  surveyor  at  the  time.     It  was  also  objected  that  the  order  was  in 
fact  for  a  diversion,  though  it  purported  to  be  for  stopping  up  a  way  as 
unnecessary ;  and  that  as  the  way  had  at  the  time  no  existence  in  fact,  it 
could  not  be  stopped  up. 

Sir  W.  Follett  and  Byles  showed  cause  on  the  part  of  the  justices. — The 
Court  will  not  remove  an  order  of  this  sort,  unless  there  is  some  error  appa- 
rent on  the  face  of  it ;  there  is  no  such  error  here.  The  order  is  a  good  order, 
it  is  framed  according  to  the  directions  in  the  55  Geo,  3,  c.  68,  s.  2.  By 
that  statute  it  is  provided,  *'  that  when  it  shall  appear  upon  the  view  of  any 
two  or  more  of  the  said  justices  of  the  peace,  that  any  public  highway,  &c., 
is  unnecessary,  it  shall  and  may  be  lawful  by  the  order  of  such  justices,  or 
any  two  of  them,  to  stop  up,  and  to  sell  and  dispose  of  such  unnecessary 
highway,  &c.  by  such  means,  and  subject  to. such  exceptions  and  conditions, 
in  all  respects,  as  in  the  said  recited  act,  (namely,  the  13  Geo.  3,  c.  78,)  is 
mentioned  in  regard  to  highways  to  be  widened  and  diverted."  By  the  Sta- 
tute thus  referred  to,  it  is  provided  (s.  19,)  that  a  party  aggrieved  by  such 
order  for  stopping  up  an  old  road,  may  appeal  to  the  Sessions,  "  which  Court 
of  Quarter  Sessions  are  thereby  respectively  authorized  and  empowered  to 
hear  and  finally  determine  such  appeal,  and  if  no  such  appeal  be  made,  or, 
being  made,  such  order  and  proceedings  shall  be  confirmed  by  the  said  Court, 
the  proceedings  thereupon  shall  be  binding  and  conclusive  on  all  persons 
whomsoever.**  The  17th  section  providing  for  the  sale  of  the  soil  of  the  old 
highway,  directs  "  that  the  land  and  soil  thereof  shall  be  sold  by  the  said 
surveyors,  with  the  approbation  of  the  said  justices,  to  some  person  or  per- 
sons whose  lands  adjoin  thereto,  if  he,  she,  or  they  shall  be  willing  to 
purchase  the  same,  if  not,  to  some  other  person  or  persons,  for  the  full  value 
thereof"  The  order  made  in  this  case  has  fulfilled  the  requisites  stated  in 
these  Acts.  The  55  Geo.  3  is  the  Act  on  which  this  order  to  stop  up  is  made. 
The  forms  of  proceeding  by  this  latter  Statute  must  be  framed  according  to 
those  in  the  13  Geo.  3.  It  therefore  becomes  necessary  to  look  to  the  con- 
struction put  by  the  Court  upon  the  provisions  of  that  Act,  with  reference  to 
the  Act  for  diverting  and  widening.  In  Rex  v.  The  Justices  of  Worcester^ 
shire  {a),  it  was  held  that  an  order  declaring  that  the  "justices  having  upon 
view  found,  or  it  having  appeared  to  them,"  was  bad  for  uncertainty.  That 
objection  cannot  be  made  here ;  the  order  distinctly  states,  in  the  very  words 
of  the  Act,  that  it  was  made  upon  view.  [Lord  Denman,  C.  J. — We  have  no 
difficulty  upon  that  point.]  With  respect  then  to  the  other  objection,  namely, 
that  the  words  "  full  value  "  only  apply  to  the  latter  part  of  the  sentence. 

(a)  8  Barn.  &  Crest.  254. 
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Kki^t  BmtsL    The  words  of  the  order  are  in  this  respect  an  eicact  copy  of  the  words  of  the 

^i^v-^         18  Geo*  3;   but  the  words  in  the  order  are  not  repeated  twice  on  the  same 

The  Kwo      subject,  as  in  the  Schedule  to  that  Act.     The  meaning,  however,  is  obvious — 

The  Jiutiecs  of  ^^  owner  of  the  adjoining  land,  if  he  becomes  a  purchaser,  most,  like  any 

Camdrioob-    other  person,  pay  the  full  value  for  the  land.     There  are  other  objections 

§■! Bi.         ^p^^  ^1^^  affidavits,  but  they  merely  relate  to  the  conduct  of  the  parties,  all 

which  was  fully  considered  at  the  sessions ;  these  objections  cannot  now  be 

discussed. 

B.  Andrewf  for  Mr.  Adeane,  was  heard  on  these  latter  objections  alone. 

Sir  F,  Pollock^  Kelly,  and  Starkie,  cmird. — ^The  language  used  in  the 
order,  '*  having  upon  view  found,"  is  quite  consistent  with  the  fact  of  the 
justices  having  viewed  the  road  separately,  or  at  a  former  period  of  time. 
The  Act  requires  that  the  view  should  be  taken  by  the  justices  jointly,  and 
at  the  time  when  the  order  is  made.  The  language  of  the  Statute  ought  to 
have  been  precisely  followed.  The  omission  of  the  words  "for  the  full 
value  thereof,"  after  the  direction  to  sell  to  Mr.  Adeane,  is  material.  Those 
words  are  in  tlie  Schedule  of  the  Sutute;  and  by  the  terms  of  the  Act,  the 
form  in  the  Schedule  is  to  be  adopted.  Davison  v.  Gill  (a)  is  in  point. 
The  certificate  of  sale,  and  application  of  the  purchase  money,  is  expressly 
referred  to  by  No.  19  of  the  Schedule  of  the  13  Geo.  3.  There  can  be  no 
objection  to  its  being  shown  on  affidavit,  that  the  magistrates  had  no  juris- 
diction to  make  the  order,  and  therefore  that  the  order  is  void.  In  Rex  v. 
Standard  Hill  (6),  it  was  held  on  an  appointment  of  two  justices,  of  over- 
seers of  the  poor,  that  the  Court  would  go  into  the  question  on  affidavit, 
whether  the  place  for  which  the  appointment  was  made  was  a  township  or 
vill.  So  in  Rex  v.  Great  Marlow  (c),  it  was  determined,  that  affidavits  may 
be  read  in  support  of  objections,  of  the  want  of  jurisdiction,  against  the 
appointments  of  magistrates,  which  upon  the  face  of  them  appear  to  be  good. 
If  these  objections  are  gone  into,  then  it  is  shown  that  the  justices  were  not 
magistrates  of  the  county,  and  therefore  had  no  jurisdiction  to  make  the 
order.  It  also  thence  appears,  that  Mr.  Adeane  was  himself  the  surveyor 
at  the  time  the  sale  to  him  took  place.  The  principle  adopted  in  equity,  that 
a  trustee  cannot  sell  to  himself,  applies  here.  The  other  objections  are 
also  fatal  to  this  order. 

Lord  Denman,  C.  J. — This  is  an  application  for  a  certiorari  to  remove 
an  order  of  Sessions,  by  which  an  order  of  justices  at  Special  Sessions,  for 
stopping  up  a  highway,  was  confirmed.  Several  objections  are  made  to  the 
form  of  the  order ;  and  it  is  said  also  that  it  is  void,  because  the  justices 
had  not  full  jurisdiction.  The  first  objection  is,  that  the  order  does  not 
state,  upon  whose  view  the  way  was  found  to  be  unnecessary ;  as  the  expres- 
sion '*  having  upon  view  found,"  does  not  necessarily  imply  that  it  was  upon 
the  magistrates  own  view ;  nor  does  it  show  that  the  view  was  taken  by  the 
magistrates  concurrently.  I  should  think,  in  point  of  law,  that  the  latter 
objection  is  well  founded,  if  the  construction  contended  for  is  the  proper  one 
to  be  put  upon  the  order.     No  view  is  sufficient  to  give  jurisdiction  to 

(a)  1  East,  64.  (fr)  4  Maale  &  Selw.  378.  (c)  t  East,  «44. 
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the  justices,  unless  it  be  a  joint  view;  and  the  finding  must  be  the  result  of    King't  Bench. 

that  joint  act  on  the  part  of  the  justices.     It  must,  however,  be  presumed,        v^v^ 

that  in  making  this  order  the  justices  acted  in  concert  together.     As  to  the      TheKmo 

matter  to  be  found  :  although  the  jurisdiction  is  given  by  the  55  Geo.  d,  c.  The  justice  of 

68,— which  is  applicable  to  the  stopping  up  of  ways  as  useless — yet  the  form     Cambrioob'> 

which  has  been  followed,  is  precisely  that  which  is  given  in  the  13  Geo,  3,  c. 

78;   the   language   used,  '*  having  upon  view  found,'*  being  that  used  in 

the  Schedule  to  the  latter  Act.     The  legislature  has  therefore  authorised  that 

form  of  expression ;  and  we  must  hold  it  to  be  sufficient.    The  second 

objection  is,  that  the  words,  **for  the  full  value  thereof,"   are  not  twice 

inserted ;  as  well  in  that  part  of  the  order,  which  requires  the  land  to  be* 

sold  to  the  owner  of  the  adjoining  land,  as  at  the  conclusion  of  the  order. 

The  enacting  part,  s.  17,  of  the  13  Geo,  3,  c.  78,  which  requires  the  land  to 

be  sold  by  the  surveyor,  requires  merely  that  it  shall  be  sold  to  **  some 

person  or  persons  whose  lands  adjoin  thereto,  if  he,  she,  or  they  shall  be 

willing  to  purchase  the  same  ;  if  not,  to  some  other  person  or  persons,  for 

the  full  value  thereof.'*    The  form  in  the  Schedule,  No.  18,  certainly  has 

the  words  "  for  the  full  value  thereof*  twice.     The  language  is  "  the  land 

and  soil  thereof,  to  be  sold  by  the  said  surveyor  to  ,  whose  land 

adjoins  thereto,  if  he  shall  be  willing  to  purchase  the  same,  for  the  full  value 
thereof,  if  not,  to  some  other  person  or  persons,  for  the  full  value  thereof." 
I  must  own,  however,  that  the  objection  is  not  entitled  to  any  weight; 
because  I  think  the  words  used  in  the  Schedule  cannot  be  understood  in 
any  other  way  than  as  fixed  by  the  enacting  part  of  the  Statute.  Then  fol- 
lows the  objection,  that  there  is  no  certificate  of  the  approbation  of  the  sale 
by  the  justices.  Upon  looking  at  the  55  Geo,  3,  c.  68,  s.  2,  it  appears  that 
such  part  of  the  13  Geo,  3,  c.  78,  s.l7,  as  requires  the  certificate,  is  repealed : 
for  the  money  is  to  be  paid  to  the  surveyor,  to  be  applied  to  the  general 
purpose  of  repairing  the  highways.  On  the  face  of  the  order  there  is 
therefore  no  good  objection.  It  is  however  contended,  that  the  party  is  at 
liberty  to  show,  upon  affidavit,  facts  which  tend  to  prove  that  the  magistrates 
had  no  jurisdiction,  by  showing,  that  at  the  time  of  the  alleged  view,  circum- 
stances existed  which  totally  prevented  the  exercise  of  any  judgment.  It  is 
said,  that  as  the  way  was  then  already  in  fact  stopped  up,  the  justices  could 
not  come  to  a  conclusion  that  it  was  unnecessary.  I  do  not,  however,  think 
that  there  is  any  thing  in  that  argument ;  a  mere  right  to  the  use  of  a  passage 
will  give  jurisdiction  to  the  justices,  as  well  as  an  existing  way.  The  way  in 
which  the  road  became  useless  cannot  be  material.  There  is  nothing  there- 
fore in  this  objection ;  nor  do  I  see  any  thing  in  the  objection,  that  Mr. 
Adeane  was  himself  the  surveyor  at  the  time  the  order  was  made.  If  there 
had  been  any  suggestion  of  fraud,  it  might  have  been  otherwise.  I  therefore 
think  that  the  order  is  good,  both  upon  the  face  of  it,  and  upon  the  facts 
which  have  been  disclosed  by  the  affidavits. 

Patteson,  J. — I  entirely  concur.  The  order  appears  to  have  been  drawn 
up  from  the  two  forms  in  the  Schedule  to  13  Geo.  3,  c.  68,  Nos.  16  and  18. 
In  No.  16,  the  form  is  '*  having  upon  view  found."  It  is  objected,  that  the 
order  does  not  show  that  the  road  was  found  to  be  unnecessary  upon  a 
-view  had  by  the  justices  concurrently,  or  upon  a  view  had  by  themselves  at 
all.     No  doubt  the  Statute  requires  a  personal  view  of  two  or  more  justices 


604 


TERM  REPORTS  in  the  KINGS  BENCH. 


The  Kino 

V. 

The  Juiticet  of 
Cambridos* 

SHIRS. 


KtH^t  B$nth,  viewing  it  together ;  and  the  legislature  says,  the  form  in  which  sudi  view 
shall  be  stated  in  the  order  shall  be  "  having  upon  view  found ;"  this  we  are 
bound  to  believe  means  *<  having  upon  our  own  joint  view  found"  according 
to  the  directions  of  the  section.  Then  it  is  objected  that  the  words  <*  for  the 
full  value  thereof  should  have  been  inserted  after  the  direction  to  sell  to 
Mr.  Adeane,  if  he  was  willing.  In  the  clause  of  the  Act  the  words  occur 
only  at  the  end,  as  in  the  order,  and  manifestly  apply  to  the  whole  of  that 
which  precedes.  But  in  the  Schedule  the  words  occur  twice,  and  it  is  argued 
that  the  form  in  the  Schedule  should  be  closely  pursued.  This,  however,  Im 
clear,  that  the  words  in  the  clause  and  the  Schedule  are  intended  to  be  aif 
idem.  It  is  true  that  by  the  69th  section  it  is  enacted,  that  the  forms  given 
in  the  Schedule  shall  be  used,  but  the  same  section  provides  that  no  advantage 
shall  be  taken  of  a  defect  of  form.  Then,  objections  arising  out  of  the  facts 
in  the  affidavits  are  stated.  I  protest  against  its  being  understood  at  laid  dottn, 
that  we  can  on  any  occasion  look  into  extrinsic  matter  upon  affidavit  upon  a 
rule  for  a  certiorari  to  remove  an  order  of  Sessions  into  this  Court.  I  give 
no  opinion  upon  the  point.  The  general  rule  certainly  is,  that  where  any 
thing  is  brought  up  by  certiorari,  no  objection  can  be  taken  which  does  not 
arise  upon  the  face  of  it.  Here,  the  objections  which  have  been  taken, 
might  have  been  brought  before  the  Quarter  Sessions.  However,  supposing 
there  were  not  such  a  rule,  and  that  we  could  look  into  the  affidavits  as  it 
has  been  contended,  I  can  see  no  valid  objections  to  this  order.  The  road 
had  been  in  fact  stopped  up  for  several  years.  I  dare  say,  that  when  the 
magistrates  went  to  view,  they  could  not  see  the  actual  road  in  length  and 
breadth,  but  they  may,  at  all  events,  have  seen  the  line  and  direction.  The 
magistrates  saying  that  they  had  viewed,  is  sufficient.  If  the  road  existed  in 
point  of  law,  that  is  enough.  As  to  the  fact  that  Mr.  Adeane  was  the  sur- 
veyor at  the  time,  that  appears  to  me  to  afford  no  ground  of  objection,  in  the 
total  absence  of  fraud.  Even  if  fraud  did  exist,  I  think  it  would  be  matter 
for  the  Sessions,  and  not  for  the  consideration  of  this  Court.  It  was  also 
objected,  that  nothing  is  said  in  the  order  as  to  the  application  of  the  money 
to  be  paid  for  the  soil  of  the  highway.  In  the  Forms  Nos.  16  and  18, 
nothing  is  said  about  the  application  of  the  money,  but  a  form  of  a  certificate 
to  be  written  underneath  the  order  is  given.  The  certificate  is  done  away 
with  by  that  part  of  the  55  Geo.  3,  c.  66,  s.  2,  which  directs  that  the  money 
to  be  paid  for  the  soil  of  the  unnecessary  road,  shall  be  applied  to  the 
general  fund  for  the  repairs  of  the  highways  in  the  parish. 

Williams,  J. — The  most  important  question  is,  as  to  how  far  we  can  on 
affidavits  go  into  the  question,  whether  there  was  a  total  absence  of  juris- 
diction. On  this  point,  however,  I  give  no  opinion.  Here,  it  is  not  made 
out  that  the  magistrates  were  wholly  without  jurisdiction.  The  road  may, 
at  the  time  of  the  view,  have  been  converted  into  arable  land,  but  still  it 
remained  sufficiently  a  road  to  found  a  jurisdiction  in  the  magistrates  to  stop 
it  up.  The  case  of  Welch  v.  Nash  (a)  unquestionably  leaves  it  open  to  parties 
to  question  the  jurisdiction  in  an  action,  but  it  goes  no  further.  Objections 
are  made  to  this  order  as  arising  upon  the  face  of  it,  and  the  first  objection  is, 
as  to  the  words  "  having  upon  view  found."  We  must  read  these  expres- 
sions in  the  ordinary  way.  We  must  not  make  a  violent  construction  in  &vour 
of  the  order,  nor  must  we  force  it  into  nonsense.     It  must  be  taken  to  mean, 

(a)  8  Eatt,  394. 
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that  the  finding  was  upon  the  joint  view  of  the  justices  who  make  the  order.    King*t  Bench. 
Another  objection  is,  that  the  words  "  for  the  full  value  thereof"  are  not         ^^^^^^ 
repeated.     Upon  this  I  agree  with  the  rest  of  the  Court.  '^^  ^^^^ 

The  Justices  of 
Coleridge,  J. — I  am  of  the  same  opinion.  It  is  most  important  that  this  Cambrioob- 
Court,  which  is  to  restrain  inferior  Courts  in  their  proceedings,  should  be 
most  cautious  in  exercising  its  powers,  except  in  cases  where  it  sees  that 
those  proceedings  are  contrary  to  law  and  justice,  and  except  where  the  law 
has  clearly  defined  that  an  appeal  to  this  Court  should  lie.  It  is  right  too, 
that  inferior  Courts  should  know,  that  when  their  decision  upon  the  subject- 
matter  before  them  is  to  be  final  and  conclusive,  this  Court  will  not  interfere 
without  some  good  ground  being  clearly  made  out.  The  order  in  this  case 
may  be  considered  as  subject  to  three  objections ;  first,  that  there  was  a 
deficiency  in  the  evidence  on  which  it  was  founded ;  secondly,  that  it  tended 
to  inconvenience  and  injustice;  and,  thirdly,  that  it  was  made  without  juris- 
diction in  the  justices.  If  the  order  was  likely  to  produce  inconvenience  and 
injustice,  the  legislature  has  provided  a  remedy  for  that  evil,  in  an  appeal  to  the 
Quarter  Sessions,  and  the  decision  of  that  Court  is  final.  If  the  order  has 
been  made  without  jurisdiction  in  the  magistrates  making  it,  it  is  unne- 
cessary for  this  Court  to  interfere  to  quash  it,  for  he  who  asks  that  it  may  be 
quashed,  may  contest  its  validity  in  an  action  of  trespass ;  and  if  his  ob- 
jection be  well  founded,  the  order  will  go  for  nothing,  and  nobody's  interests 
will  be  affected  by  it.  That  is  a  point  of  law  about  which  there  can  be  no 
doubt.  So  that  without  laying  down  any  broad  rule  upon  orders  which  have 
been  made  by  magistrates  under  highway  acts,  it  is  sufficient  to  say,  that 
from  any  such  order  there  may  always  be  an  appeal ;  and  then,  though  such 
order  may  be  confirmed,  it  will  be  good  for  nothing  if  it  is  made  without 
jurisdiction  in  those  who  make  it.  This  Court  is  then  relieved  from  the 
necessity  of  looking  at  the  objections  of  inconvenience  that  may  be  supposed 
to  arise  under  such  an  order.  I  say  nothing  of  the  weight  of  these  objec- 
tions in  the  present  case.  I  must  observe  this,  that  the  more  strong  are 
the  objections  on  the  ground  of  inconvenience,  the  more  strong  must  be  the 
reason  that  those  objections  should  be  examined  into  at  the  Court  of  Quarter 
Sessions.  That  Court,  we  must  presume,  will  act  justly,  and  not  allow  the 
magistrates  to  exceed  their  jurisdiction  ;  for  if  they  do,  the  order  made  by 
them  will  be  but  a  nullity.  This  brings  me  to  the  other  class  of  these  objec- 
tions. The  first  is,  that  the  order  purports  to  be  made  on  view  without  more ; 
and  the  other  is  the  omission  of  the  words  "  full  value"  in  the  contingent  direc- 
tions as  to  the  sale  of  the  soil  of  the  highway  to  the  owner  of  the  adjoining 
land.  The  words  are  "  we  having  upon  view  found."  What  do  they  mean? 
Does  not  the  expression  imply  knowledge  ?  There  is  a  distinction  between 
what  is  done  upon  view,  and  what  is  done  upon  evidence.  The  Statute,  in 
requiring  the  magistrates  to  make  their  order  upon  view,  means,  that  they 
are  to  proceed  upon  their  own  view  taken  at  the  time  ;  and  we  cannot,  in  my 
opinion,  give  any  other  meaning  to  these  words,  than  that  the  magistrates 
here,  have  upon  their  own  view,  found  certain  facts  to  be  as  stated  by  them 
in  the  recital  of  the  order.  I  come  then  to  the  observations  made  with 
respect  to  the  words  **  full  value."  The  objection  founded  upon  the  use  of 
those  words  has  been  put  in  more  than  one  way.  The  legislature,  in  the 
very  section  giving  the  power  of  sale,  has  used  those  words  only  once.     Can 
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KrngU  Bmdi.    ^76  then  say  that  the  omission  of  them  tn  one  part  of  the  sentence  is  material ; 

w^^/^/        and  that,  placed  as  they  are  at  the  end  of  that  sentence,  they  do  not  override 

The  Kino      the  whole  sentence  ?    They  must  do  so  in  order  to  effect  the  ohject  of  the 

The  Justicei  of  BC<^tion  into  which  they  are  introduced.     It  would  he  productive  of  the  most 

Cambrioos-    inconvenient  consequences  to  adopt  any  other  construction  of  the  sentence ; 

BHiRz.        ^^^^  1^  seems  to  me,  that  no  other  can  fairly  be  given  to  it.     There  are  one 

or  two  other  objections  less  important  in  their  nature.     The  first  is,  that 

there  is  no  date  given  as  to  the  time  of  payment.     That  was  not  a  necessary 

part  of  the  order,  for  the  money  was  to  go,  under  the  former  statute,  to  the 

owner  of  the  land ;  but,  under  the  55  Geo,  3,  it  is  to  go  into  the  hands  of 

the  person  who  is  to  make  the  sale, — namely,  the  surveyor ;  part  of  whose 

duty  it  is  to  obtain  payment ;    and  the  direction  to  obtain  payment  was 

therefore  in  such  a  case  quite  unnecessary.     With  regard  to  there  being  do 

certificate  of  sale,  the  thing  speaks  for  itself.     There  could  be  no  certificate. 

The  sale  must  follow  the  order— they  could  not  be  concurrent  acts :  and  if 

you  bring  the  order  here,  and  thus  prevent  the  sale,  how  is  it  possible  that 

there  should  be  any  certificate  of  sale?     I  am  therefore  of  opinion,  that  the 

objections  made  to  this  order  have  not  been  supported,  and  that  the  rule  for 

the  certiorari  must  be  discharged. 

Rule  discharged  with  cosU. 


HoLM£s  t;.  Mentze. 

1.  The  •heriff  f  ^^^  ^**  *  '"^®  Obtained  by  the  Sheriff  under  the  Interpleader  Act,  The 
i^iei^T^i"  plaintiff  obtained  a  judgment  against  the  defendant,  who  was  a  wine- 
on  a  claim  mad«  merchant  carrying  on  business  under  the  firm  of  Z.  Menisse  &  Co.  On  1 7th 
«ndr^Ji!>J!!*  February,  1835,  the  plaintiff  issued  a/,  fa.  on  the  judgment,  and  the  Sheriff 
in  respect  of  an  took  the  stock  in  trade  of  the  defendant.  On  18th  February,  1835,  a  person 
nwTeJi  "tboSIJh"  "^a^ied  Johfi  Heap  came  in  and  claimed  the  goods,  and  served  the  foUowing 
tiie  claimant  noticc  ou  the  plaintiff,  and  on  the  sheriff: — "  I  hereby  give  you  notice,  that 
balance  of  ac-  *  ^^^  ^^^  goods,  chattels,  and  effects  in,  &c.,  seized  by  you,  or  some  or  one  of 
counu  tiie  part-  yoy^  |,y  virtue  of  or  uuder  colour  of  a  writ  of  execution,  issued  against  the 
debtedtohim.and  goods  and  chattels  of  L,  Mentze,  of  Manchester,  wine  and  spirit  merchant, 
h!e*al^iru^ne-  '^^^  '^^  property  of  the  partnership  concern  subsisting  between  me  and 
ficiaiiy  intemted.  L.  Mcntze,  and  Carried  on  under  the  firm  of  L.  Mentze  &  Co. :  and  that 
»i^h7^*tiM  ^'  ^^^^^^^  ^**^  "<>*  *"y  property,  part,  or  share  in  the  said  goods,  chattels, 
execuiioncre-  and  effccts,  but  is,  ou  the  contrary,  considerably  indebted  to  me  on  the 
eiX/to'^dlit  balance  of  accounts  of  the  copartnership,  and  I  am  alone  beneficially  entitled 
or  deny  ih«  part-  to  and  interested  in  all  the  goods,  chattels,  property,  and  effects  of  the  said 
Court  e'ni^^ed  partnership  :  and  I  therefore  require  you  and  every  of  you  forthwith  to  wtth- 
thetime  for  re       draw  from  and  quit  the  possession  of  the  premises,  and  to  deliver  up  to  me 

turning  the  writ         ,  •  ^  n       •  »  ••  t  l 

unui  the  sheriff  the  quiet  posscssiou  thereof,  without  any  mjury  or  damage  to  the  same : 
was  indamnified.  gnj^  i,j  <iefault  of  your  SO  doing,  I  shall  commence  against  you  respectively 
such  actions,  suits,  and  other  proceedings  as  I  may  be  advised.  Dated,  &c/* 
It  appeared  on  the  affidavits,  that  Heap  had  become  a  dormant  partner  with 
the  defendant  in  April,  1831,  and  that  on  the  annual  accounts, — balanced  on 
the  30th  June,  1834, — the  defendant  was  indebted  to  the  partnership  in 
2557 L,  and  that  the  debt  had  been  subsequently  increased.  Kntmles,  in 
Easter  term,  obtained  the  rule  nisi  on  behalf  of  the  Sheriff,  and  now 
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Ilie  Attorney 'General  and  Montagu  Chambers  showed  cause  on  the  part    King't  Bench. 
of  the  plaintifiT.—It  is  clear  that  this  case  is  not  within  the  Interpleader  Act.         ^^/w 
Where  there  is  merely  an  equitable  claim,  tlie  Court  will  not  interfere  under        Houim 
that  Act;  Sturges  v.  Claude  (a).    The  Sheriff  has  a  right  to  take  the  goods,        Mentzi. 
and  to  sell  the  interest  of  the  defendant ;  and  the  purchaser  must  be  at  the 
peril  of  the  purchase,  and  roust  settle  the  account  with  Heapf  the  solvent 
partner;    Parker  v.  Pistor^b),  Chapman  v,  Koops(c).    There  is  no  issue 
which  the  Court  could  direct  in  this  case  which  could  affect  the  Sheriff.    He 
is  not  in  peril,  and  has  only  to  put  up  the  goods  to  sale,  and  let  any  person 
purchase  them  at  his  peril.     The  duty  of  the  Sheriff  is  clearly  pointed  out 
in  the  1  &  2  Wm,  4,  c.  58,  s.  6;  and  he  will  not  expose  himself  to  any  action 
in  pursuing  it.     There  is^  therefore,  no  pretence  for  this  rule. 

Sir  F.  Pollock  and  Tomlinson  appeared  for  Heap,  to  prevent  his  being 
barred  under  this  rule,  and  relied  on  Harvey  v.  Crkkett  (d  ). 

Sir  fV.  Follett  and  Knonlea  in  support  of  the  rule. — The  right  of  the 
Sheriff  to  seize  the  goods  is  not  denied,  but  he  is  not  compelled,  under  cir- 
cumstances like  the  present,  to  sell  them.  He  does  not  know  whether  to 
sell  the  goods  as  the  property  of  the  partnership,  or  of  the  defendant.  This 
case  is  precisely  the  same  as  that  of  a  ease  of  lien  upon  goods,  in  which  case 
the  Court  will  interfere  ;  Cotter  v.  Bank  of  England  (e).  [Colendge,  J. — 
Does  your  affidavit  show  that  after  you  received  the  notice  you  had  any 
communication  with  the  plaintiff?]  The  affidavit  is  in  the  form  required  by 
the  Statute.  [Coleridge^  J. — Should  you  not  show  what  is  the  nature  of  the 
danger  which  the  Sheriff  is  in?]  It  is  sufficient  to  show  that  there  are 
opposing  claims  to  the  property.  Heap  claims  the  whole  of  the  goods,  and 
appears  here  to-day  to  support  his  claim.  [^Patteson^  J. — What  is  the  danger 
which  the  Sheriff  incurs  ?  He  may  give  notice  of  the  claim  of  partnership, 
and  there  may  not  be  any  purchaser.]  That  very  circumstance  justifies  this 
application  to  the  Court.  If  there  was  no  dispute  as  to  the  property,  the 
Sheriff  might  sell,  but  there  is  a  bond  fide  dispute,  and  the  Sheriff  ought  not 
to  be  called  on  to  decide  between  the  parties.  Afler  receiving  notice,  the 
Sheriff  is  clearly  bound  to  act  upon  the  knowledge  which  that  notice  gives 
him,  of  the  existence  of  a  claim  to  the  goods  on  the  part  of  a  third  person. 
That  brings  the  case  clearly  within  the  Interpleader  Act.  The  Sheriff  can- 
not possibly  sell  a  partnership  interest ;  he  cannot  make  himself  a  tenant  in 
common  with  the  other  partner;  Burton  v.  Green {f).  If  the  execution 
creditor  requires  the  Sheriff  to  sell  the  goods  at  all  events,  he  should  give 
an  indemnity. 

Lord  Denman,  C.  J.— This  is  a  case  in  which  the  Sheriff  is  called  on  by 
ibe  execution  creditor  to  sell  goods  which  a  person,  who  says  that  he  is  a 
partner  with  the  defendant,  claims  as  belonging  to  the  partnership.  He 
requires  the  Sheriff  not  to  sell  the  goods,  as  well  on  that  ground,  as  because 
the  defendant  is  indebted  to  him,  the  partner,  in  a  greater  amount  than  the 

(a)  1  Dowl.  P.  C.  505.  («)  3  Mooie  &  Scott,   180  ;  S.  C.2  Dowl. 

(6)  3  Bos.  &  Pull.  288.  P.  C.  728. 

(c)  3  Rot.  &  Pall.  289.  (/)  3  Car.  &  Payne,  306. 

Id)  6  Maale  U  Selw.  336. 

VOL.  I.  u  u 
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KingU  Bench,  value  of  the  goods.  That  drcamttaaoe  does  not  dMnge  the  dn^  of  the 
N^/^  SheriflT.  He  is  bound  to  sell  such  interest  as  the  defeodant,  the  debtor*  has. 
HoLKts  Under  Uie  old  law,  the  Sheriff  must  seise  the  goods,  and  would  become  a 
Bf  tmR.  tenant  in  common  with  the  partner.  If  he  seises  the  goods,  and  offers  to  sell 
them,  suggesting,  at  the  same  time,  that  another  person  has  an  interest  in 
them  as  a  partner^  and  any  one  should  ofier  to  purchase  them,  he  must  do 
his  best  to  ascertain  what  is  the  real  interest  of  the  debtor  in  diem.  There 
is  not  any  one  here  who  can  be  called  an  adverse  claimant.  My  brothtf 
Coleridge  says,  that  the  course  in  the  Court  of  Common  Pleas  is,  to  require 
the  Sheriff  to  show  that  there  are  adverse  daims,  and  that  some  comma* 
nication  has  been  made  with  the  adverse  creditor,  respecting  the  nature 
of  his  claim.  Then  it  is  suggested,  that  as  the  execution  creditor  hss 
required  the  Sheriff,  since  this  claim  was  made,  to  sell  the  goods,  he  should 
indemnify  the  Sheriff;  and  we  think  that,  supposing  that  he  does  insist  on 
the  Sheriff  selling  these  goods  as  the  goods  of  the  defendant,  and  denies  that 
they  are  partnership  property,  he  should  indemnify  the  Sheriff  against  the 
daim  of  Heap, 

Pattbbok,  J.-^-There  is  no  difficulty  in  the  case.  If  it  is  conceded  that 
these  are  partnership  goods,  then  the  old  law  ap^ies;  but  if  it  ia  not  so 
conceded,  then  the  Sheriff  is  between  two  fires.  If  he  treats  them  as  the 
individual  property  of  the  debtor,  he  is  liable  for  selling  the  goods  of  the 
partner :  and  if  he  does  not  sell,  the  execution  creditor  may  come  upon  him 
for  a  false  return  ;  so  that  he  ought  to  have  time  to  return  the  writ,  unless 
one  of  the  parties  claiming  will  indemnify  him.  But  this  rule  itself  must  be 
discharged.    The  affidavits  should  however  be  filed. 

Rule  discharged* 

KnowleSy  on  a  subsequent  day  (November  16th),  referring  to  the  former 
application  in  this  case,  obtained  a  rule  nisi  on  behalf  of  the  Sheriff  for  a 
rule  to  enlarge  the  time  fot  making  the  return  to  the  writ.  The  affidavits 
showed  that  the  plaintiff  had  ruled  the  Sheriff  to  return  the  writ,  and  on  an 
application  by  the  Sheriff  to  know  whether  he  meant  to  admit  that  Het^ 
was  a  partner  or  not,  he  refused  to  give  any  answer. 

The  Attorney-General  and  Montagu  Chambers  showed  cause. --In  Parker 
v.  PUtor  (a),  the  Court  of  Common  Pleas  refused  an  application  like  the 
present;  and  in  Chapman  v.  Koopt(b\  the  Court  refused  to  allow  it  to  be 
referred  to  the  Master  to  inquire  what  was  the  defendant's  interest  in  the 
effects  seized,  observing,  that  "  the  Court  had  no  right  to  restrain  the  plain* 
tiff  from  taking  advantage  of  the  execution  which  he  had  issued." 

Pattssok,  J.  (c).— We  have  not  the  least  difficulty  about  this  case.  It  is 
said  that  the  Court  will  not  interfere  in  this  summary  manner,  unless  there  is 
misconduct  on  the  part  of  the  execution  creditor*  Here,  we  think  that  tiiere 
has  been  misconduct  on  his  part:  he  has  misconducted  himself  with  respect 
to  this  Court,  for  when  on  a  former  occasion  there  was  an  application  made 

(a)  3  Bo«.  &  Pal.  388.  (c)  Lord  Denmw,  C.  J.  wsi  abwst 

(6)  Id.  289. 
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under  the  Interpleader  Act,  the  execution  creditor  said,  that  he  did  not    King**  fien«ft. 
dispute  the  partnership,  and  on  that  ground  we  discharged  the  rule«     Now        >^>r^ 
he  conies  to  demand  that  the  Sheriff  shall  sell  the  goods  as  the  individual       Holmss 
property  of  this  person ;  he  does  not  ask  that  the  Sheriff  may  sell  the  debtor's       Msy'ns. 
share  of  the  goods,  bnt  that  he  may  sell  the  goods  without  reference  to  the 
question  of  partnership.    The  execution  creditor  has  therefore  been  guilty 
of  great  misconduct  towards  the  Court,  and  upon  that  ground  the  Court  wiU 
interfere.     If  the  question  was,  whether  these  were  partnership  goods  or 
not,  the  Court  would  grant  an  issue  ;  but  as  the  execution  creditor  has  here 
disclaimed  disputing  the  partnership,  we  think  that  he  is  bound  by  that  dis- 
claimer, and  we  will  interfere  for  the  protection  of  the  parties. 

Per  Cwriam.  Rule  absolute. 


Baylis  V.  Hayward. 

QjCIRE  FACIAS  on  a  judgment  in  assumpsit,  recovered  by  the  plaintiff  i.  in  ■  proreed. 
against  the  defendant,  for  the  sura  of  56/.  10«.     The  declaration  stated  a  on'a  Jod^mrat" 
set.  fa,,  tested  on  the  Sd  November,  1834,  returnable  on  the  12th  November^  «pi««of  b«k. 

,  _  ,  ruptcy  of  the 

With  a  return  of  nihil  and  von  est  invenius,  and  then  an  alias  act.  fa.,  return-  pUiuuffmust 
able  on  the  20th  November.    Pleas :  First,  nul.  tiel.  record  ;~second]y,  that  jJ^^j^i'S^^/ 
the  plaintiff,  before  and  on  the  20th  December,  1831,  and  from  thence  continu-  mptcy  happeaed 
•ally  until  the  issuing  of  the  commission  thereinafter  mentioned,  was  a  printer,  *h"thedefcn*d»ut 
&c.,  that  he  became  and  was  a  bankrupt,  and  that  thereupon  afterwards,  to  had  nooppor- 
wit,  on  the  3d  January,  1832,  a  commission  of  bankruptcy  was  duly  awarded,  Sf2rt°  to'Slf*"* 
&c.,  and  issued  against  the  plaintiff,  and  he  was  duly  declared  a  bankrupt,  original  notion. 
Averment :  that  afterwards,  and  after  the  commencement  of  the  1  &  2  fFin,  left'it  m^ru^ 
4,   and  before  the  issuing  of  the   writ  o€  set.  fa.,  and  before  the   com-  whrthnr  uie  bank- 
mencement  of  the  proceedings  in  the  set.  fa.,  to  wit,  on  the  16th  January,  Mbteqaentiyto 
1 832,  certain  persons,  named  Charles  Martyr,  Christopher  Magnay,  and  Peter  ^^^^^^^^^ ''" 
Harris  Abbott,  were  duly  chosen  and  appointed  assigness  of  the  estate,  &c.  ip«ciai  dpmnrrer. 
of  the  plaintiff;  and  thereby  all  the  estate,  &c.  of  the  plaintiff  became  vested,  be^pie^^'^tJ"*" 
and  are  now  vested  in  the  assignees,  &c.  utrt/mdmsoo  a 

/iepCcalion  to  the  first  plea,  alleging  a  record.  i"',rh°«t!et 

Special  demurrer  to  the  said  last  plea :  for  that  it  is  not  in  or  by  the  said  pi««<ie<i  ^  th« 
-plea  stated  with  suiBcient  certainty,  what  was  the  nature  of  the  causes  of  <  °*  **^ 
action,  for  and  in  respect  of  which  the  said  judgment  was  so  recovered  as 
-aforesaid ;  whether  they  were  for  a  debt,  or  for  liquidated  or  unliquidated 
damages,  or  what  else  in  particular;  and  also  for  that  it  is  not  stated  with 
sufficient  certainty  whether  the  said  judgment,  so  recovered  as  afore- 
said, was  before  or  after  the  plaintiff  so  became  bankrupt  as  aforesaid. 
That  it  must  be  presumed  and  taken  as  the  fact,  that  the  said  causes  of  action 
were  not  for  debt,  or  for  liquidated  damages,  but  were  for  unliquidated 
damages ;  and  also  that  the  plaintiff  became  a  bankrupt,  as  aforesaid,  after 
the  said  judgment  was  so  recovered  as  aforesaid ;  and  that  being  so,  and 
•the  plea  not  stating  that  the  plaintiff's  aforesaid  assignees  interposed,  or 
claimed  the  benefit  to  be  derived  from  the  said  causes  of  action,  or  the 
said  damages  so  recovered  as  aforesaid,  or  any  part  thereof,  such  plea  is 
insufficient ;  and  also  for  that  the  said  plea  does  not  state  or  show  that  the 
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Baylis 
Haywakd. 


King't  Bench,  sai<i  assignees  have  made  any  claim  whatsoever  to  the  said  damages  so  reoo* 
vered  as  aforesaid  ;  and  also  for  that  it  is  a  maxim  in  law,  that  no  defence 
can  be  pleaded  which  existed  anterior  to  the  recovery  of  the  judgment. 
Nevertheless  the  said  plea  sets  up  such  a  defence,  the  said  Charles  Martyr ^ 
Christopher  Magruty,  and  Peter  Harris  Abbott,  having,  as  will  appear  from 
the  said  plea,  become  such  assignees  as  aforesaid  long  before  the  recovery 
of  the  said  judgment,  and  before  the  verdict  was  given  and  obtained  in  the 
said  action ;  and  also  for  that  the  said  plea  sets  up  matter  in  pais  against 
the  said  record,  and  is  in  other  respects  insufficient,  &c.  Joinder  in  de- 
murrer. 


Alexander^  in  support  of  the  demurrer. — The  question  in  substance  it, 
whether  a  cause  of  action,  accruing  within  three  days  of  the  bankruptcy,  can 
be  taken  advantage  of  by  the  assignees.  That  which  could  be  pleaded  in  bar 
of  the  action,  cannot  be  pleaded  in  bar  of  the  sdre  facias  on  the  judgment ; 
Cooke  V.  Jones  (a).  The  bankruptcy  of  the  plaintifi*should  have  been  pleaded 
puis  darrein  continuance.  If  that  had  been  done,  it  might  have  been  in  bar 
of  the  action,  but  not  having  been  so  pleaded,  it  cannot  be  pleaded  now. 
It  is  not  shown  whether  the  demand  was  for  debt,  or  liquidated  or  unli- 
quidated damages  ;  it  must  therefore  be  presumed  to  have  been  for 
unliquidated  damages.  The  intendment  with  respect  to  a  plea  is  most 
strong  against  the  pleader,  who  is  bound  to  exclude  from  his  pleadings  any 
reasonable  doubt  ;  Com.  Dig.  {b).  If  therefore  the  nature  of  the  action  is 
not  shown  with  sufficient  certainty  on  the  face  of  the  pleading,  it  is  bad. 
The  action  here  might  have  been  for  the  recovery  of  unliquidated  damages 
in  contract,  which  would  pass  to  the  assignees ;  Wright  v.  Fairfield  (c) ;  or 
for  unliquidated  damages  for  a  personal  tort,  the  right  to  sue  for  which  could 
not  have  passed  to  the  assignees ; — the  nature  of  the  claim  ought  to  have  been 
shown  with  certainty.  Again,  it  is  not  stated  with  sufficient  certainty  whether 
the  damages  were  recovered  before  or  after  the  bankruptcy.  If  not  reco- 
vered till  after  the  bankruptcy,  the  answer  to  this  scire  facias  must  be  founded 
on  an  interference  by  the  assignees.  That  interference  ought  to  have  been 
distinctly  shown ;  Drayton  v.  Dale  (d). 

ManseU  contrd. — If  the  cause  of  action  is  complete  at  the  time  of  the  bank- 
ruptcy, it  must  go  to  the  assignees.  It  was  so  here.  The  Court  gave 
judgment  for  the  plaintiff  in  the  original  action.  The  damages  were  some- 
thing additional,  which  he  obtained  by  that  judgment,  and  they  could  not  be 
made  the  subject  of  a  plea  in  bar  to  the  original  action.  The  damages 
clearly  pass  to  the  assignees ;  yet  here  the  plaintiff  claims  them  as  his  own. 
The  judgment  here  was  after  the  bankruptcy.  [Coleridge^  J, —But  it  is  not 
so  stated  in  your  plea.]  No,  but  it  clearly  was  so.  In  Kinnear  v.  Tarrant  (e), 
it  is  said  by  Lord  Ellenborough,  that  the  plea  of  bankruptcy  is  a  legal  bar 
which  the  Court  cannot  set  aside  ;  and  the  opinion  of  Lord  Mansfield^  in  a 
case  there  stated,  is  cited  to  the  same  effect.  It  is  clear  that  the  proceeding 
by  sci.  fa.  is  an  action.  The  defendant  may  plead  to  it,  as  to  any  other 
action,  payment  or  any  other  answer.     Here  the  plea  is,  that  the  right  of 


(a)  Per  Lord  Mamjieid,  Cowp.  728;  2 
Wms.  Saund.  72,  t 
<6)  Pleader,  (E  6.) 


(c)  2  Barn.  &  Adol.  727. 
(</)  2  Barn.  &  Cress.  293. 
<0  15  East,  631. 
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action  claimed  by  the  plaintiff,  was  legally  vested  in  other  persons,  and  that 
it  became  so  vested  by  the  plaintifiTs  bankruptcy.  While  the  bankruptcy 
continues,  the  plaintiff  cannot  claim  any  beneficial  interest  arising  from  that 
right.  The  right  to  recover  at  law  has  passed  to  the  assignees,  and  therefore 
the  plaintiff  is  not  entitled  now  to  have  the  scLfa.  The  damages  in  the  ori- 
ginal action  were  a  part  of  his  personal  estate,  and  as  such  vested  in  his 
assignees. 

Alexander^  in  reply. — The  case  of  Kinnear  v.  Tarrant  is  not  in  point ; — 
that  was  a  set,  fa,  on  a  recognizance  of  bail,  where  there  having  been  a  sci, 
fa.  and  an  alias  sci,  fa. ,  a  bankruptcy  had  occurred  between  the  two :  and  the 
question  there  was,  whether  the  bankruptcy  might  tlien  be  pleaded.  The 
circumstances  there  were  not  at  all  like  the  present. 

Pattbson,  J.  (a) — ^This  is  a  proceeding  upon  a  scire  facias,  brought  by 
a  person  who  haa  recovered  a  judgment  in  an  action  of  assumpsit.  The 
defendant  has  pleaded  in  substance,  that  the  plaintiff  became  bankrupt^ 
but  he  does  not  state  when.  The  plea  begins  by  saying,  that  on  a  certain 
day,  to  wit,  on  &c., — the  day  is  immaterial,  of  course, — he  became  and  was  a. 
bankrupt ;  but  it  is  not  averred  whether  this  was  before  or  after  the  parti- 
cular time  of  the  judgment.  It  is  alleged,  that  from  the  ^Oth  December,  1831, 
to  the  time  of  the  commission  issuing,  the  plaintiff  was  a  trader,  but  in  the 
latter  part  of  the  plea  it  is  said,  that  "  afterwards  and  before  the  issuing  of 
the  writ  of  set,  fa.,  and  the  commencement  of  the  proceedings  in  sci.  fa.,  to 
wit,  on  the  16th  January,  1832,  the  plaintiff  then  and  there  continuing  a 
bankrupt,  the  commission  being  in  full  force  and  effect  ;** — assignees  were 
appointed,  and  that  all  the  estate  and  effects  of  the  plaintiff,  and  all  the 
causes  of  action,  arising  before  the  bankruptcy,  vested  in  the  persons  so 
appointed.  But  still  it  does  not  appear  but  that  this  bankruptcy  was  before 
action  brought,  and  still  more,  it  does  not  appear  but  that  it  was  before  judg- 
ment given,  so  that  the  defendant  might  before  have  had  the  opportunity  of 
pleading  this  very  bankruptcy  to  the  original  action.  Now  there  is  no  rule 
clearer,  than  that  you  cannot  plead  toa  fci.  fa.  on  a  judgment,  that  which 
might  have  been  pleaded  in  defence  of  the  original  action.  I  have  looked 
into  the  authorities  to  see  how  this  point  has  been  raised ; — as  far  as  those 
suted  in  the  note  to  Williams's  Saunders  (6)  go,  it  appears  in  every  one  of 
tbem  affirmatively,  that  the  defendant  could  have  pleaded  the  matter  before. 
In  this  case  it  does  not  appear  to  be  so ;  but  as  the  defendant  has  not  pleaded 
that  plea,  unless  the  fact  be  that  he  had  not  an  opportunity  before  of  plead- 
ing it,  it  is  incumbent  on  him  to  state  the  time  when  the  judgment  was 
obtained,  that  we  might  see  whether  he  had  or  not.  If  he  had  stated,  that 
after  the  judgment  the  plaintiff  had  become  bankrupt,  we  should  have  seen 
that  he  could  not  have  had  an  opportunity  of  making  that  defence  at  an  earlier 
period.  It  seems  to  me  that  the  cause  of  demurrer,  which  is  here  specially 
stated,  that  it  is  not  averred  with  sufficient  certainty  when  the  judgment  was 
recovered,  is  a  good  cause  of  demurrer.  I  do  not  know  whether  it  would  or 
not  be  a  good  cause  of  general  demurrer,  but  it  is  certainly  good  upon  special 
demurrer. 
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(a)  Lord  Denman,  C.  J.  was  absent. 


(h)  1  \Vrn«.  Saund.  72,  t. 
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Williams,  J. — I  am  of  the  latne  opinion.  If  the  bankruptcy  did  occur 
before  the  judgment*  there  was  an  opportunity  of  pleading  it  in  defence,  and 
it  should  have  been  pleaded ; — the  caaei  are  numerous  to  that  effect.  Here 
the  matter  is  left  in  uncertainty. 

CoLBRiDOE,  J. — I  concur  with  the  rest  of  the  Court,  on  this  short  ground, 
— the  plaintiff  has  sued  upon  a  cause  of  action,  has  got  a  judgment,  and  must 
primd  facie  be  presumed  entitled  to  the  fruits  of  that  judgment ;  yet  he  ia 
now  sought  to  be  deprived  of  that  which  clearly  appears  to  be  his  rigbt,  by 
the  defendant's  plea,  that  the  plaintiff  has  become  a  bankrupt,  and  that  all 
his  rights  have  become  vested  in  his  assignees.  That  may  or  may  not  be  a 
defence,  according  to  the  time  when  the  bankruptcy  happened.  That  time 
should  have  been  distinctly  shown.  He  who  alleges  a  state  of  things  to 
take  away  a  right  from  another  party,  is  bound  to  make  the  case  perfectly 
clear,  and  is  not  at  liberty  to  state  things  which  may  be  consistent  with  one 
issue  or  another,  but  must  state  distinctly  what  is  his  right. 

Pattesok,  J. — In  the  case  in  15  EatU  it  appeam  negatively  that  the  party 
could  not  have  pleaded  before,  for  it  is  a  ict.  fa*  on  a  recognisance  of  bad. 

Judgment  for  plaintiff. 


A  vimntorat* 
tornej  was  given, 
subjrct  to  an 
agremnrot  that 
judgment  was  not 
to  be  entered  up 
and  execution 
Inued  until  a 
certain  time,  uo- 
leu  in  the  mean- 
time the  defend- 
ant became  bank- 
rupt  or  intolTent : 
— ff«tf.  Uiat  tiie 
word  •*  inaolvent** 
could  not  be  re- 
strained to  taking 
the  bene6t  of  the 
InsolTeot  Debtors* 
Acc.buttliattlie 
plaintiff  raieht 
proceed  on  the 
warrant  of  at- 
torney, on  tlie  de- 
fendant being  In 
such  a  situation  as 
to  owe  more  than 
he  had  assets  to 
pay  with. 


BlDDLECOMBE  V.  BoNp. 

'J'HE  defendant,  on  6th  December ^  1834,  gave  a  warrant  of  attorney  to  the 
plaintiff  to  secure  the  sum  of  1 70/.  By  the  defeasance,  it  was  agreed 
between  the  plaintiff  and  the  defendant,  that  no  judgment  should  be  entered 
up,  or  execution  issue,  unless,  or  until  default  should  be  made  in  payment  of 
the  said  sum  of  170/.  by  three  several  instalments  of  56L  ]3s,  4(f.  each, 
payable  respectively  on  three  several  days  agreed  upon.  On  30th  March, 
1835,  a  short  time  before  the  first  instalment  became  due,  an  agreement  was 
entered  into,  by  which  an  extension  of  time  was  given.  The  agreement  was 
to  the  following  effect : — 

"  Memorandum  of  agreement  entered  into  the  thirtieth  day  of  March, 
one  thousand  eight  hundred  and  thirty-five,  between  JVilUam  Biddle^ 
cambe^  of  Southampton,  draper,  of  the  one  part,  and  Thomas  Bond,  of 
Southampton^  hatter,  of  the  other  part.  Whereas  Thomas  Bond  has  by  his 
warrant  of  attorney  secured  unto  fVilUam  Biddlecombe  the  sum  of  one 
hundred  and  seventy  pounds,  payable  by  three  equal  instalments,  the  first 
whereof  becomes  payable  on  the  sixth  day  of  April  next.  It  is  hereby 
agreed  between  the  said  parties,  that,  in  consideration  of  thirty  pounds,  to  be 
paid  by  the  said  Thomas  Bond,  in  pursuance  of  his  acceptance  for  that 
amount,  at  three  months'  date  from  this  day,  and  of  his  hereby  agreeing  to 
pay  the  further  sum  of  twenty-six  pounds  on  or  before  the  twenty-ninth  day 
of  September  next,  and  the  remainder  of  the  debt  by  instalments  of  various 
small  sums,  according  to  his  ability,  so  that  the  whole  shall  be  discharged 
with  interest  on  or  before  the  first  day  of  April,  one  thousand  eight  hundred 
and  thirty-six :  then,  unless  the  said  Thomas  Bond  shall  in  the  meantime 
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ba^e  disposed  of  his  business,  or  unless  be  shall  have  become  bankrupt  or    Kimg't  Bweh. 
insolvent*  the  said  !VUiiam  Biddiecombe  shall  not  enter  up  judgment  on  his 
warrant  of  attorney,  but  otherwise  it  shall  remain  in  full  force.     Witness  the 
hands  of  the  parties.  W.  Biddiecombe, 

Thomas  Bond:* 

On  the  8th  July,  ISS5,  the  stock  in  trade  and  effects  of  the  defendant 
were  taken  in  execution  under  &fi.fa.  issued  at  the  suit  of  the  plaintiff  on  a 
judgment  entered  upon  the  warrant  of  attorney.  On  the  14th  July  an  order 
was  made  by  fFiUiams,  J.  for  setting  aside  the  judgment  and  execution,  on 
the  ground,  that  although  the  defendant  was  not  in  solvent  circumstances,  be 
had  never  disposed  of  his  business,  become  bankrupt,  or  taken  the  benefit  of 
the  Insolvent  Debtors'  Act,  or  made  any  declaration  of  insolvency.  A  rule 
was  obtained  to  show  cause  why  the  order  of  IViltiams,  J.  should  not  be  set 
aside,  upon  affidavits  which  showed  that  in  several  conversations  the  defend- 
ant had  admitted  that  he  could  not  pay  twenty  shillings  in  the  pound,  if  he 
were  called  upon  to  make  immediate  payments  to  all  his  creditors,  and  that 
bis  circumstances  were  generally  embarrassed. 

Hodges  showed  cause. — As  it  is  admitted  that  the  defendant  had  not 
either  disposed  of  his  business  or  become  bankrupt,  the  question  is,  whether  he 
can  be  said  to  have  become  insc^vent  within  the  only  other  alternative  of  the 
agreement,  so  as  to  authorize  the  plaintiflT  in  signing  judgment,  and  issuing 
execution.  It  may  be  true,  that  as  a  general  proposition,  insolvency,  as 
respects  a  trader,  means  that  he  is  not  in  a  situation  to  make  his  payments  as 
usual ;  Bayley  v.  Sckofield  (a).  Cutler  v.  Sanger  (A).  The  question  here, 
however,  is,  what  is  the  meaning  to  be  attached  to  the  word  "  insolvent" 
in  this  agreement,  standing  as  it  does  in  close  connection  with  bankruptcy ; 
it  can  only  mean  having  taken  the  benefit  of  the  Act  for  the  Relief  of  In- 
solvent Debtors.  In  re  Birmingham  Benefit  Society  (c)  a  similar  construction 
was  put  on  the  word  when  used  in  a  statute.  The  33  Geo.  S,  c.  54,  s.  10, 
enacted,  that  if  any  person  holding  office  should  become  bankrupt  or  in- 
solvent, his  assignees  should  pay  all  sums  due,  &c.  The  Vice-Chancellor 
considered,  that  in  the  statute  the  legislature  could  only  mean,  by  the  ex- 
pression "  insolvent,"  a  person  who  had  availed  himself  of  the  Act,  and 
accordingly  dismissed  the  petition  with  costs.  The  same  interpretation 
must  be  put  upon  the  agreement  in  the  present  case ;  and  if  so,  the  state  of 
things  which  authorized  the  signing  of  the  judgment  and  issuing  of  the  exe- 
cution never  occurred.  The  order  for  setting  them  aside  must  therefore 
stand. 


Erie,  in  support  of  the  rule,  relied  upon  Parker  v.  Gossage  (d  }. 

Lord  Dekman,  C.  J. — I  think  we  should  not  be  justified  in  restraining 
the  meaning  of  the  word  <'  insolvent"  in  the  agreement  to  so  narrow  a 
oompass  as  the  actual  taking  the  benefit  of  the  Insolvent  Act.  The  ex- 
pression roust  have  a  wider  interpretaticm ;  and  I  am  therefore  of  opinion, 


(a)  1  Maule  &  Selw.  364. 

(b)  2  Glyn  &  J.  469. 


(c)  3  Sim.  421. 
i,d)  1  Gale,  288. 


V. 

Bono. 


Rule  absolute. 
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King't  Bench,    that  the  plaintiff  has  not  violated  the  stipulation  contained  in  the  agreement. 
^<^^^        The  rule  must  accordingly  be  absolute  for  setting  aside  the  order  of  the 
BiDDL«H)M...   learned  judge. 

Patteson,  J.  and  Coleridge,  J.  concurred. 

Mee  and  an^  t;.  Tomlinsok. 

JJjfufo^worr  l^^DEBITATUS  ASSUMPSIT  for  work  and  labour  as  attomies,  money 
mnd  labour, money  p^id,  and  on  an  account  stated.  Each  count  laid  the  sum  at  200/.  Fifth 
accent  suted!*  plea,  as  to  the  sum  of  20/.,  parcel  of  the  said  sum  of  56/.  1 U.  8(/.,  parcel  of 
^  wi"f  uie**'"  ^^®  monies  in  the  first  two  counts  mentioned ;  and  as  to  the  said  sum  of  20/., 
moDiniathe  parcel  of  the  said  sum  of  56/.  \\s,  Sd.,  parcel  of  the  said  money  in  the  last 
mwUmrraDd  as  ^®""'  mentioned,  the  defendant  says  actionem  non,  because  he  says,  that  the 
to  8<v.,  pai^ei  of  ssid  sum  of  20/.,  so  found  to  be  due  to  the  plaintiff  on  an  account  stated,  is 
Srt  wuof  me**  ^^®  **°*®  *"™  ®^  ^^'-t  parcel  of  the  monies  in  the  two  first  counts  mentioned ; 
tioned.tiiatth«  and  that  the  said  two  sums  of  20/L  each  are  the  same  debt,  and  not  other  and 
^t^the!!!!!^  different  debts.  The  defendant  then  pleaded  payment  of  the  sum  of  20/. 
debt,  and  then  jn  full  Satisfaction  and  discharge  of  the  said  promises,  as  far  as  the  same 
fMttor^fUi^^'  related  to  the  said  debt  of  20/.,  and  of  all  damages  susuined  by  the  plain- 
***'• :":  J'*"'  °"  tiffs  by  reason  of  the  non -performance  thereof,  and  that  the  plaintiffs  then 
tiiat  uib  plea  was  scccpted  and  received  the  same,  &c. ;  concluding  with  a  verification  and 
b^^much'of"*'*'  V^^y^^  °^  judgment,  if  the  said  plaintiffs  ought  to  have  their  aforesaid  action 
the  «a/.  due  on  thereof  against  him.  Seventh  plea,  as  to  17/.  17#.  8(/.,  parcel  of  the  said 
wi'!IiJ^ncab*e*lr*  *"™  ®^  ^^'-  ^''  ^^'  ^"  ^^^  second  plea  mentioned,  parcel  of  the  said  monies 
the  count  for  in  the  first  and  second  counts  mentioned  ;  and  as  to  the  sum  of  SDL  9s.  Sd., 
r°d'b^**Iu*Srto  residue  of  the  said  sum  of  111/.  13*.  5d,  in  the  first  plea  firstly  mentioned, 
tiie  count  for  and  to  which  the  second  plea  is  not  pleaded;  and  as  to  the  sum  of 
tf^7aUo.  th»t  it  1 7^'  1 7'*  ^^M  P^*"^  o^  ^1^6  sA^d  sum  of  22/.  3s,  9d,  in  the  sixth  plea  mentioned, 
was  unoiijrc-  and  parccl  of  the  monies  in  the  last  count  mentioned  ;  and  as  to  the  sum  of 
count  of  the\ver-  39/.  95.  8</.,  residue  of  the  said  sum  of  111/.  \3s.  5d,^  in  the  said  first  plea 
ment  of  i.ientiiy,  gecondly  abovc  mentioned,  to  which  the  said  sixth  plea  is  not  pleaded,  the 

as  that  avennent       ,^,  .  -  ,  ,,/.  ii-^. 

merely  amounted  defendant  says  actionem  non^  because,  he  says,  that  before  and  at  the  time  of 

ih  "the  ium*""  ^^^  Commencement  of  the  suit,  the  plaintiffs  were,  and  from  thence  hitherto 

dueonUieac-  havc  been,  and  still  are,  indebted  to  the  defendant  in  the  sum  of  57/.  7#.  4<L, 

dkTin  uletamlT  ^^^  money  before  then  had  and  received  by  the  plaintiffs  to  the  use  of  the 

cause  of  action  defendant,  and  for  money  found  to  be  due  from  the  plaintiffs  to  the  defend- 

uoned^n"th«  fint  *"*  ^^  ^^  account  before  then  stated  between  them ;  which  said  money,  so 

two  coonta.  which  due  and  owing  from  the  plaintiffs  to  the  defendant,  equals  the  damages 

new  rules*  *   *  Sustained  by  the  plaintiffs  by  reason  of  the  non-performance  by  the  defend* 

«.  A  p'wof  0nt  of  the  promises  in  the  declaration  mentioned,  so  far  as  they  relate  to  the 

eet-off  of  a  smaller  ••ii.         i...-.  »■•  i  i  ^  • 

sum  uiao  tiiat  to  sums  to  which  this  plea  IS  pleaded,  as  m  the  mtroductory  part  thereof  is 
r**  ued^b  blTd  '*  "Jen^^one*^  and  set  out;  of  which  said  money  so  due  and  owing  to  the  defend- 
ant as  aforesaid,  he  the  defendant  is  ready  and  willing,  and  hereby  offers  to 
set  off  and  allow  the  plaintiffs  the  full  amount  of  the  said  damages,  secundum 
formam  statnti  S])ecial  demurrer  to  the  fifth  plea,  for  that  the  plaintiffs  had 
declared  in  as^sumpsit,  first,  in  200/.  for  work  and  labour;  secondly,  in  200/. 
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for  money  paid  ;  and  in  200/.  on  an  account  stated  ;  and  yet  the  defendant    iTti^'s  Bench. 

hath  alleged  and  pleaded,  that  20/.  and  20/.,  part  of  the  three  demands,  are 

one  deht  of  20/. ;  that  the  defendant  hath  wrongfully  attempted  to  confine 

the  plaintiffs  to  one  demand ;  that  the  said  fifth  plea  is  double,  in  first 

denying  that  the  causes  of  action  are  different,  and,  secondly,  pleading  accord 

and  satisfaction;  that  the  accord  and  satisfaction  is  in  satisfaction  of  the 

damages  generally,  and  not  of  the  damages  as  to  the  20/.,  and  the  accord 

and  satisfaction  is  pleaded  in  bar  of  the  cause  of  action,  and  not  of  the 

whole  ;  nor  does  the  plea  show  that  the  residue  was  a  distinct  demand  or 

contract,  or  that  it  was  paid  or  satisfied  ;  and  that  the  plea  does  not  state  in 

particular  to  how  much  of  the  sum  in  the  second  count  the  fifth  plea  is 

pleaded.     Special  demurrer  to  the  seventh  plea,  for  that  the  seventh  plea  is 

a  plea  of  set-off,  and  in  the  introductory  part  thereof  the  plea  is  stated  to  be 

as  to  four  several  sums,  amounting  to  114/.  14«.  8(/.,  and  yet  the  set-off  is 

only  a  demand  of  57 L  7s,  4(/.,  which  is  pleaded  as  equal  to  the  whole,  and 

not  to  a  part,  and  is  set  off  against  the  whole.     Joinder  in  demurrer. 

J,  Barley  in  support  of  the  demurrer. — The  fiflh  plea  is  clearly  bad  on 
account  of  the  averment  of  identity.  That  objection  is  always  valid  on 
special  demurrer.  The  seventh  plea  enumerates  several  sums  of  money, 
which  amount  in  the  whole  to  114/.  14«.  Sc/.,  as  the  amount  of  the  sura 
claimed  to  which  it  is  pleaded.  It  then  pleads,  by  way  of  set-off  to  the 
whole  of  that  aggregate  sum,  a  set-off* of  57 L  75.  4d,  only,  which  is  a  lesser 
sum.  Thomas  v.  Heathom  (a)  shows,  that  the  payment  of  a  smaller  sura 
cannot  be  pleaded  in  satisfaction  of  a  larger  amount:  d fortiori,  &  smaller 
sum  cannot  be  pleaded  by  way  of  set-off  against  a  larger,  unless  it  be  re- 
stricted as  being  a  plea  to  a  part  only.  Here,  the  smaller  sum  is  pleaded 
to  the  whole  of  the  larger  sum,  and  the  plea  is  therefore  bad. 

Addison  contrd. — The  6flh  plea  is  unobjectionable  on  the  ground  of  there 
being  an  averment  of  identity.  It  is  not  averred  that  the  debts  are  identical, 
but  that  the  sum  of  20/.,  due  on  the  account  stated,  is  due  in  respect  of  the 
same  cause  of  action  as  the  20/.  due  in  respect  of  the  two  first  counts. 
Sheldon  v.  Clipsham  (b)  is  an  authority  to  show  that  the  present  form  of 
pleading  is  good.  [Coleridge,  J. — There  is  another  objection.  The  plea 
admits  a  sum  to  be  due  on  the  first  and  second  counts,  without  specifying 
how  much  is  due  on  each.  How  are  the  plaintiffs  to  know  how  much  is 
admitted  to  be  due  on  one  count,  and  how  much  on  the  other  ?]  If  that  be 
objectionable,  every  plea  of  tender  which  has  hitherto  been  drawn  must  be 
equally  bad ;  yet  it  has  never  been  thought  necessary  to  specify  in  a  plea  of 
tender  how  much  is  tendered  in  respect  of  each  count;  nor  can  that  be 
necessary  in  this  case.  As  to  the  point  on  the  seventh  plea,  this  case  is 
distinguishable  from  Thomas  v.  Heathom,  Here,  the  sum  sought  to  be 
recovered  is  the  amount  of  damages  sustained  by  the  non-performance  of  the 
promise.  It  is,  therefore,  sufficient  if  the  sum  set  off  exceeds  the  amount  of 
those  damages,  though  it  may  not  be  sufficient  to  cover  the  whole  amount 
claimed.  In  the  case  referred  to,  Holroyd,  J.  distinctly  says,  that  **  a  set-off 
of  a  smaller  sum  is  sufficient,  because  a  part  only  may  be  set  off."    The 


(a)  2  Darn,  it  Cr«8S.  477. 


(b)  Sir  T.  Haym.  449. 


Mn 
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Kng't  B^mL    evidence  would  be  preciedy  tke  taioe  whether  the  plea  of  set-off  mentXMied 
only  a  smaller  sum,  or  a  sum  equal,  or  greater  in  amount. 

J.  Bayky  in  reply, — ^The  objection  to  the  fifth  plea,  that  it  does  not  specify 
the  amount  of  the  debt  daimed  in  the  first  and  second  counts  respectivelyy 
to  which  it  applies*  has  not  been  answered.  No  argument  can  be  drawn 
firom  the  mode  in  which  it  may  have  been  customary  to  draw  the  plea  of 
tender ;  the  propriety  of  the  present  course  may  be  discussed  when  the  ques- 
tion is  raised.  The  seventh  plea  clearly  purports  to  set  off  a  smaller  sum 
against  a  greater.  The  aigument  on  the  other  side  rests  wholly  on  takii^ 
the  expression  "  damages"  only,  without  reading  the  whole  of  the  j^ea. 

Pattkson,  J.  (a).^This  is  an  action  of  assumpsit,  and  the  declaration 
contains  three  counts,  namely,  for  work  and  labour,  for  money  paid,  and  on 
an  account  stated.  The  fifth  and  seventh  pleas  have  been  demurred  to. 
The  fifth  plea  contains  an  averment  of  the  identity  of  several  sums  of  201. 
therein  mentioned.  I  at  first  thought  that,  on  account  of  this  all^^tion  of 
the  identity  of  the  sums  daimed  in  the  different  counts,  the  plea  was  bad. 
In  declarations  for  trespass,  where  there  have  been  two  counts  on  different 
trespasses,  such  an  allegation  has  always  been  held  ground  of  substantial  objec- 
tion. But  Mr.  AddUan  has  satisfied  me,  firom  the  way  in  which  he  puts  the  case, 
that  the  plea  is  not  demurrable  here  on  that  ground,  for  he  states  that  that 
which  is  averred  here  is  in  effect  merely  that  the  sum  of  20i.,  in  the  first  and 
second  counts  oientiooed,  is  a  debt  arising  out  of  the  same  cause  of  action  as 
that  mentioned  in  the  account  stated.  Now  the  new  rules  have  allowed  a 
count  on  an  account  stated  to  be  put  into  a  declaration,  though  with  another 
count  on  the  same  cause  of  action :  so  that  so  far  there  is  no  objection.  But 
then  there  are  other  grounds  of  demurrer.  This  objection  to  the  fifth  plea 
might  be  given  up,  but  another,  which  is  also  pointed  out  as  ground  for  the 
fecial  demurrer  to  that  plea,  is  relied  on,  namely,  that  the  plea  does  not 
state  to  how  much  of  the  sum  mentioned  in  the  two  first  counts  respectively 
it  is  pleaded.  It  is  contended,  that  it  ought  to  point  out  specifically  how 
much  it  is  intended  to  cover  in  the  first  count,  and  how  much  in  the  second 
count.  >  I  think  that  is  a  good  objection,  for  we  must  take  the  cause  of 
action  for  work  and  labour,  to  be  different  firom  that  for  money  paid.  It  is 
right  that  the  defendant  should  let  the  plaintiff  know  what  part  of  the  one» 
and  what  part  of  the  other  cause  of  action  he  pleads  to.  The  only  difficulty 
I  have  felt  has  been  with  reference  to  the  argument  on  the  analogy  of  the 
plea  of  tender,  which  is  said  to  apply.  This  mode  of  pleading  a  tender 
depends  upon  an  inveterate  practice;  but  it  does  not  follow,  when  we  come  to 
a  new  system  of  pleading,  or  rather  to  the  revival  of  tl\e  old  system,  that  we 
should  extend  this  practice  to  a  different  part  of  the  system  of  pleading.  On 
the  contrary,  it  seems  to  me  right,  that  in  a  plea  of  set-off  the  defendant 
should  distinctly  point  out  to  what  part  of  the  demand  his  set-off  is  meant  to 
apply.  This  one  objection  on  the  fifUi  plea  is  quite  sufficient  to  cdl  on  us  to 
give  judgment  for  the  plaintiffs  on  that  plea :  and  that  being  so,  I  do  not 
think  it  necessary  to  enter  into  the  consideration  of  the  other  objections 
applicable  to  that  plea.     With  respect  to  the  seventh  plea,  the  prindpd 

(a)  Lord  Denmtm,  C.  J.  wai absent. 
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objection  i«»  that  the  plea  is  pleaded  as  to  a  large  aum  of  money,  namely,  the    Khfg'$  Btmek, 
sum  of  114/.  14«.  Sd.,  and  the  set-off  only  equals  half  that  amount,  allegmg        v^v^ 
that  the  half  is  equal  to  the  damages  sustained  by  the  plaintiff,  so  that  it  is  ^^* 

a  plea  of  set-off  of  a  smaller  against  a  larger  sum  of  money,  and  that  too  not  Tomunmit. 
by  way  of  deduction  but  of  equivalent.  I  have  rarely  seen  such  a  plea  of 
deduction*  The  sum  stated  is  immaterial,  both  in  the  declaration  and  in  the 
plea,  and  generally  there  is  a  larger  sum  stated  in  the  plea  than  in  the  decla- 
ration. That  is  to  enable  the  defendant  to  show  what  is  really  due  to  him, 
and  to  enable  him  to  set  off  what  is  so  due  against  what  is  claimed  against 
him.  I  do  not  know  that  it  was  necessary  to  say  that  the  sum  claimed  to 
be  set  off  exceeded  the  damages  stated  in  the  declaration,  for  the  plea  might  be 
in  the  form  of  a  plea  by  way  of  deduction.  It  may  be  necessary  now  perhaps 
that  it  should  be  so,  but  I  have  not  seen  any  plea  of  that  kind.  Mr.  /Addison 
says,  that  the  plea  in  this  case  is  not  inconsistent  on  the  face  of  it,  for  he 
says,  **  though  I  have  to  answer  a  claim  of  114/.  14s.  Sd,  I  do  not  admit 
that  such  a  claim  is  good,  but  I  assert  that  I  have  a  claim  of  57/.  7s,  4cl.,  and 
that  that  claim  is  equal  to  the  damages  which  you  have  in  reality  sustained 
from  the  breach  of  my  promise."  That  is  certainly  a  new  way  of  pleading  a 
set-off.  The  defendant  admits,  for  the  purposes  of  the  plea,  the  facts  stated 
in  the  declaration,  but  if  he  selects  a  portion  of  the  plaintiffs'  demand,  it 
must  be  taken  that  he  admits  the  amount  there  stated  to  be  due,  and  he 
should  plead  a  set-off  equal  in  amount  to  what  is  thus  admitted  to  be  due. 
If  he  means  to  admit  only  so  much  as  is  equal  in  amount  to  the  amount  of 
his  set-off,  he  should  have  pleaded  it  so ;  otherwise  he  appears  to  treat  the 
demand  as  a  demand  of  unliquidated  damages,  and  then  he  cannot  plead  a 
set-off  against  unliquidated  damages  at  all.  This  plea  might  be  good  in  this 
way.  Suppose  that  the  sum  had  been  stated  in  the  first  count,  and  then  that 
there  had  been  an  account  stated,  he  might  have  pleaded  the  identity  of  the 
sums  stated  in  the  two  counts,  and  might  have  averred  that  he  did  not  owe 
the  money  thus  demanded.  On  the  face  of  this  plea,  it  appears  to  me  that 
this  is  an  attempt  to  set  off  a  small  sum  of  money  against  a  larger ;  and  that 
the  averment  to  support  the  plea  is  not  equivalent  to  an  averment  that  no 
more  than  the  smaller  of  these  sums  is  due.  I  have  looked  into  the  case  of 
Thomas  v.  Heathom,  and  I  am  of  opinion  that  the  present  case  falls  within 
the  principle  of  that  decision.  I  do  not  think  that  the  allegation  in  this  plea 
can  be  considered  as  an  averment  that  no  more  than  57 L  7s,  4d,  is  due  to 
the  plaintiffs,  and  that  the  defendant  has  a  set-off  to  that  amount ;  and  I  am 
therefore  of  opinion  that  there  must  be  judgment  for  the  plaintiffs  on  the 
demurrer  to  the  seventh  plea. 

Williams,  J. — I  am  of  the  same  opinion.  The  defendant  says,  that  he 
admits  the  sum  of  114/.  I4s,  8c/.  to  be  due  as  a  debt,  and  then  he  seeks  to 
extinguish  it  by  setting  off  a  claim  of  his  own  for  a  less  sum.  He  admits, 
however,  that  this  might  be  an  insufficient  answer,  but  that  it  is  in  effect 
pleading  that  the  damages  sustained  by  the  plaintiffs  are  not  equal  in  amount 
to  more  than  the  smaller  sum.  If  he  means  the  damages  in  general  claimed 
in  the  declaration,  the  payment  of  this  smaller  sum  would  be  no  discharge  at 
all.  If  he  means  the  damages  really  sustained,  he  should  have  pleaded  that 
in  terms.  It  seems  to  me,  therefore,  that  the  seventh  plea  is  bad.  With 
respect  to  the  fifth  plea,  there  is  one  objection  to  it  which  is  decisive.     The 
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King**  ficncA*  defendant  has  chosen  to  say  that  a  certain  sum  is  due  in  respect  of  tbe  twa 
first  counts ;  he  should  have  said  how  much  is  due  upon  the  one,  and  how 
much  upon  the  other. 


Mil 


TOMLIITfON. 


CoLEBiDOE,  J. — I  have  nothing  to  add  to  what  my  brother  Patteian  has 
already  said  as  to  the  seventh  plea,  except  this,  that  I  cannot  conceive  an 
objection  to  a  plea  of  set-off  in  the  way  of  deduction  ;  and,  since  the  new 
rules,  I  have  seen  pleas  of  payment  as  to  part,  and  set-off  as  to  the  reaidtie« 
pleaded  without  objection.  I  do  not  see  how  it  is  possible  to  sustain  the 
fifth  plea.  I  was  afraid  that  it  would  prove  to  be  bad  when  the  thing  came 
to  be  argued  upon  principle,  for  there  was  no  practice  to  support  it,  and  it  is 
clearly  contrary  to  principle.  The  plaintiff  has  a  right  to  know,  when  he 
claims  to  have  the  causes  of  action,  how  much  the  defendant  admits  to  be 
due  upon  the  one,  and  how  much  upon  the  other.  When  that  difficulty  was 
put,  no  answer  on  principle  could  be  given.  The  only  thing  that  could  be 
said  was  to  refer  to  the  practice  upon  the  plea  of  tender.  On  that  plea  any 
objection  of  this  sort  would  be  met  by  the  inveteracy  of  the  practice ;  and 
that  plea,  as  now  pleaded,  roust  therefore  be  considered  to  have  become  a 
recognized  irregularity ;  but  though  that  is  so  in  one  case,  it  does  not  follow 
that  we  should  extend  our  favour  to  the  irregularity  itself,  so  as  to  recog- 
nize it  in  another  instance.  The  whole  plea  is  a  new  attempt  at  pleading  a 
set-off  in  a  new  manner,  which  does  not  deserve  the  favour  of  the  Court, 
and  I  for  one  am  not  disposed  to  treat  it  with  favour. 


Judgment  for  the  plaintifils. 


It  it  not  bj  the 
4Sc5  ur.4,e  76, 

t.  79,  compulsory 
on  HI]  appellant 
parish  agaiott 
•u  ordar  of  re- 
moval, to  give 
uoticeof  app«>al 
withiu  tweDtj« 
one  days  after 
notice  of  tlie 
order  of  removal 
being  made. 


The  King  v.  The  Justices  of  Suffolk. 

J^ULE  for  a  mandamus  to  be  directed  to  the  Justices  of  Suffolk,  commanding 
them  to  enter  appearances,  and  hear  an  appeal  against  an  order  of  re- 
moval. Notice  of  the  order  of  removal  was  received  by  the  appellant  parish, 
on  the  18th  September,  On  the  9th  October,  a  notice  of  apped  was  given  to 
the  Borough  Sessions.  On  the  1  Stb  October,  this  being  discovered  to  be 
erroneous,  another  notice  of  appeal  to  the  County  Sessions  was  given.  On 
the  23d  October  the  sessions  were  held.  The  notice  of  appeal  was  in  suf- 
ficient time,  according  to  the  old  law,  and  the  only  question  was,  whether 
under  the  terms  of  the  4  &  5  IVill.  4,  c.  76,  s.  79,  (a)  the  notice  of  appeal 


(a)  By  %.  79,  "  No  poor  person  shall  be 
removed  or  removable  under  any  order  of  re- 
moval, from  any  parish  or  workhoase,  by 
reason  of  his  being  chargeable  to,  or  relieved 
therein,  until  twenty -one  days  after  a  notice 
in  writing  of  his  lieing  so  chargeable  or  re- 
lieved, accompanied  by  a  copy  01  counterpart 
of  the  order  of  removal  of  such  person,  and 
by  a  copy  of  the  examination  upon  which  such 
order  was  made,  shall  have  been  sent  by  post 
or  otherwise,  by  the  overseers  or  guardians  of 
the  parish  obtaining  such  order,  or  any  three 
or  more  of  such  guardians,  to  the  overseers  of 
the  parish  to  whom  such  order  shall  be  di- 
rected. Provided  always,  that  if  such  over- 
seers or  guardians  shall,  by  writing  under  their 


hands,  agree  to  submit  to  such  order,  and  to 
receive  such  poor  person,  it  shall  be  lawfal  to 
remove  such  poor  person  according  to  the 
tenor  of  such  order,  although  the  period  of 
twenty -one  days  may  not  have  elapsed.  Pro- 
vided also,  that  if  notice  of  appeal  against 
such  order  of  removal  shall  be  received  by  the 
overseers  or  guardians  of  the  parish,  from 
which  such  poor  person  is  directed  in  luch 
order  to  be  removed,  within  the  period  of 
twenty-one  days,  it  shall  not  be  lawful  to  re- 
move such  poor  person  until  after  the  time  for 
prosecuting  such  appeal  shall  have  expired,  or 
in  case  such  appeal  shall  be  duly  prosecuted, 
until  after  the  final  determination  of  such  ap- 
peal." 
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ought  not  to  have  been  given  before  the  expiration  of  twenty-one  clays  after    KiHg*t  Btneh. 
the  receipt  of  the  notice  of  the  order  of  removal. 


The  Kino 

B.  Andrews  showed  cause,  and  contended  that  an  alteration  in  the  law  had  jiie  Justices  of 
been  effected  by  the  4  &  5  fVilL  4,  c.  76  ;  and  that  s.  79*  as  explained  by       Suffolk. 
■.81,  (a)  must  be  interpreted  to  be  compulsory  on  the  appellant  parish  to 
give  notice  of  appeal  within  twenty-one  days  after  receipt  of  notice  of  the 
order  of  removal. 

Thesiger  conird,  contended  that  the  statute  made  no  alteration  as  to  the 
time  within  which  the  notice  should  be  given  ;  and  that  the  only  object  of 
the  legislature  was  to  prevent  an  actual  removal  until  after  the  expiration  of 
twenty-one  days.     He  was  stopped. 

Lord  Demman,  C.  J. — Upon  a  purview  of  what  appears  to  have  been  the 
intention  of  the  legislature,  I  am  of  opinion  that  no  alteration  has  been  made 
as  to  the  time  within  which  notice  of  appeal  must  be  given,  as  it  appears  to 
me  the  practice  remains  as  it  did  before.  I  think,  therefore,  that  the  notice 
in  the  present  case  was  sufficient. 

Pattsson,  J. — It  appears  to  me  that  the  only  effect  of  the  provision  as  to 
the  twenty-one  days,  is  to  prevent  the  removal  of  a  pauper  until  the  expira- 
tion of  twenty-one  days,  unless  something  is  done  by  the  parish  to  whom  the 
order  of  removal  is  directed,  showing  an  intention  to  yield  to  the  order.  If 
they  allow  twenty-one  days  to  elapse  without  giving  any  notice  of  appeal, 
then  the  removing  parish  may  remove  the  pauper  at  once.  That  seems  to 
be  the  only  consequence  of  not  giving  any  notice  within  twenty-one  days. 
The  Act,  therefore,  does  not  compel  the  appellant  parish  to  give  the  notice 
of  appeal  within  twenty-one  days,  and  take  away  the  right  to  appeal,  if  it 
be  not  given  within  that  period. 

Williams,  J. — I  am  of  the  same  opinion.  I  conceive  the  only  novelty 
introduced  by  the  statute  is  the  non-removal  of  the  pauper  until  after  the 
expiration  of  twenty-one  days.  The  question  what  is  proper  and  timely 
notice  stands  as  it  did  before. 

Coleridge,  J.— I  think  that  it  would  not  be  a  correct  interpretation  of  the 
79th  section,  to  make  it  compulsory  in  its  direction  on  the  appellant  parish 
to  give  notice  of  appeal  within  twenty-one  days.  The  mischief  intended  to 
be  prevented  by  the  Act,  was  the  de  facto  removal  of  paupers  after  the 
order  made,  before  the  other  parties  had  had  time  to  consider  whether  or  not 
the  order  would  be  acquiesced  in.  The  question  as  to  the  time  within  which 
notice  of  appeal  is  to  be  given,  remains  as  it  was  before.  This  rule  must, 
therefore,  be  made  absolute. 

Rule  absolute. 

(a)  Sect.  81,  reqttues  a  statement  of  the  grounds  of  appeal  to  be  given. 
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Willis  and  an^  Assignees  of  Norcliffe,  a  Bankrupt, 
v.  The  Bank  of  England. 

1.  A  notice  of  'Y^^^^^  ^^  ^^^^  ^^^^  P^^  ^^^'*  ^^  ^^^^-  ^^^«  ^^  *  °^  8«tl^-  At 
»  ^y'j^iv.'^Vo  ^^^  ^^^  *^  ^^  ^^  Spring  atficei,  at  Lanoatier,  a  verdict  was  foosd^lbr 

the  Bank  of  Enf .  the  plaintiffs  wiib  1500L  damages,  subject  to  the  opinion  of  the  Court  oa 
l:r;f;i"«i°^  «hc  following  c»>e :- 

anDicauontobo  jnd  Morckf  ISSS,  MestTS.  Blotkttock  and  Btmce,  soKcitors  in  Ltmdom^ 
Brunch  Bunks,  It  received  16001.  ou  accoiuit  of  Norcl^e^  who  carried  on  trade  at  Liverpeol^ 
•affirienttobiDd  ^1^  p^i^  it  to  the  Bank  ofEngkmd,  and  obuined  the  three  bank  post  bflla 
•pectoftnotao-  ID  questioD,  and  one  for  lOOi.,  payable  to  NoreUffg^  or  order,  at  seven  days 
bi!Sknr*t**a?M  "8*»^»  "^  accepted  by  the  Bank  at  the  time  they  were  issued.  The  bills 
of  the  BnuMh  Were  remitted  by  Dlackstock  and  Buneet  to  Mr.  Graee^  at  Liverpooi^  then  the 
MttbiMfn^L  attorney  ofNortliffe,  who,  on  the  4th  JlfarcA,  paid  them  over  to  NorcUfft. 
t.TheMugneft      12th  Murch^  1833,  ^orclr^  absconded,  and  committed  an  act  of  bank- 

of  a  bankrupt  may  ^^.^ 
rwover  In  trover,    >^P^Cy 

from  the  Bunk  of  I6tb  March,  1833,  Blackstock  and  Bunce  applied  to  the  Bank  ofEnglimd^ 
amounT^MMuik  >"  London^  to  Stop  the  psyment  of  the  bills,  and  informed  the  Bank  that 
poat  b«iu  chkuced  ffoTcUffe  had  abscondcd  from  his  creditors  with  the  bills  in  question ;  where- 
bankrupt'^ata  *  upon  the  following  entry  was  made  in  the  defendants'  books:  "Messrs. 
Branch  Bank.       Blockstock  snd  Btmce,  ou  behalf  of  Robert  Grace,  of  Uverpooi,  apply  to  stop 

after  notice  of  the  «    ,       -  I.  n       .        .        i  .  ..■  ',        i.   .     ^.       .       f,       ..— T 

act  of  bHukniptcj  payment  of  the  four  tollowmg  bank  post  bills,  with  which  Charles  Norcbffk, 
fn''i^idoD%n"*'  or  Liverpool,  has  absconded,  via.  No.  M.  7040,  to  Charles  NorcUffe,  500/. 

■uflficieut  timo  to     &C,  &C.' 

» Ji^^i'fS  to'^e  ^^  ^P^^  ^^^  defendants  were  informed  by  BlackHock  and  Bvnce,  that 
Bmnrh  Bank.  the  ncccssary  documents  for  a  fiat  in  bankruptcy  against  Norc^ffe  were  ex* 
jrrfrpectcdbyeverypo.t. 

the  Bank  the  a.         i^th  April,    Norcltffe  Stated  to  Mr.  Smallridge,  an  attorney  at  Glmtcester^ 

Sn"d»ngtd'by "  ^>^1»  whom  he  was  acquainted,  that  he  wanted  lOOOl.  in  gold,  to  pay  off  a 

htmAM*  holder      mortgage,  in  exchange  for  two  bank  post  bills,  which  he  then  produced. 

^tof  bankruptrj,  Smallrtdge  on  the  same  day  applied  to  the  agent  for  the  Bank  of  England 

VlTn'db'^T*      ^''*"<^^  h9n\i  Bt  Gloucester,  to  whom  he  was   known,  and  received  from 

pnid*  into  tiio        the  agent  1000/.  in  gold,  in  exchange  for  the  two  bills.     SmaUridge,  who 

^*^*  was  called  as  a  witness  on  behalf  of  the  plaintiffs,  stated  that  he  had  no 

interest  in  the  bills,  but  handed  the  whole  1000/.  in  gold  over  to  Norcliffe, 

without  any  deduction  whatever,  acting  in  the  transaction  merely  as  the 

friend  and  agent  of  Norcltffe. 

These  two  bills  had  been  indorsed  in  blank  by  Norclijfe,  after  the  1 2th 
March,  and  before  he  delivered  them  to  SmaUridge, 

On  applying  for  change,  SmaUridge  was  required  by  the  agent  of  the 

Branch  Bank  to  indorse  the  bills  ;  and  he  did  so  before  receiving  the  cash, 

as  follows,  "  Pay  the  Governor  &  Co.  of  the  Bank  of  England,  C.  SmaUridge,'* 

At  this  time  SmaUridge  did  not  know  that  Nprcliffe  had  absconded  or 

committed  an  act  of  bankruptcy. 

16th  April,  1833.     The  said  two  bills  were  in  the  nsual  course  of  business 
remitted  to  the  Bank  of  England  by  the  Gloucester  agent. 

On  the  arrival  of  the  bUls,  the  defendants  gave  notice  thereof  to  iB/^itstocib 
and  Bunce,  by  the  following  letter : 
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'  Secretary's  Office,  Bank  of  England,  17th  Afril,  1639.        KimgUBmtcK 


"  GeDtlemen, 

"  Two  bank  post  bills  for  500/.  each,  No.  M.  7040,  dated  2iid  March^        \9ma2b 
1833,  stated  by  you  to  have  been  embeszled,  were  this  day  presented  at  the   q^^i^  ofEno- 
Bank  for  payment,  and  upon  application  at  this  office  you  will  be  furnished         lamo. 
with  the  particulars  of  the  information  collected  as  to  the  holder  of  the  bills. 

"  The  Governor  and  Directors  of  the  Bank  of  England  cannot  engage  to 
withhold  payment  of  the  bills,  unless  they  are  furnished  by  yoo,  and  that 
immediately,  with  evidence  to  impeach  the  title  of  the  holder. — I  am,  &c. 

'*  Messrs.  Blackstock  &  Bunce,  **  M.  B.  Sampson. 

"  18,  Serjeant's  Inn,  Fleet  Street." 

The  bills,  when  remitted  to  London,  were  not  cancelled.  Bank  post  bills 
changed  at  the  Branches  are  required  to  be  indorsed,  and  are  not  cancelled 
at  the  Branches.  Such  bills  frequently  circulate  about  the  country  as  cash 
for  a  very  considerable  period,  and  they  have  a  great  circulation. 

11th  jipril,  1833.  NorcUffe  applied  to  Tugwell  &  Co.  bankers,  at  Baihy 
to  whom  he  was  known,  to  change  one  of  the  bank  post  bills  for  500/.,  and 
Tugwell  &  Co.  gave  him  cash  for  the  same,  and  NorcUffe  thereupon  indorsed 
the  bill,  and  delivered  it  to  Tugwell  &  Co.  Tugwell  &  Co.  afterwards  paid 
away  the  bill  for  value,  and  after  passing  through  the  hands  of  several 
persons  for  value,  the  same  bill  was,  on  29th  May,  paid  for  value  to  one 
Mr.  Templeman,  who,  on  the  same  day,  paid  the  same  to  a  clerk  of  the 
Bristol  Bank  of  England  Branch  Bank,  as  cash  to  be  remitted  to  his  Majesty's 
Exchequer  on  account  of  the  collection  of  the  taxes ;  and  the  defendants  g&ve 
credit  to  his  Majesty's  Exchequer  for  the  amount. 

11  tb  May,  1833.  The  last-mentioned  bill  was  remitted  in  the  usual 
course  of  business,  by  the  said  Branch  Bank  at  Bristol  to  the  defendants, 
who  thereupon  gave  notice  thereof  to  Blackstock  and  Bunce,  by  a  letta  to 
the  same  effect  as  that  before  set  forth. 

ISih  Jpril,  1833.  A  fiat  in  bankruptcy  issued  against  iVorc/)^  under 
which  he  was  duly  found  and  declared  a  bankrupt,  and  the  plaintiffii  were 
duly  appointed  his  assignees. 

28th  December,  1833.  Before  action  brought,  the  three  bank  post  bills  in 
question  were  demanded  of  the  defendants,  and  refused. 

The  bank  post  bills  were  in  the  following  form  : 

"  Bank  Post  Bill. 
No.  M.  7040.  London,  2  March,  1833. 

At  seven  days  sight  I  promise  to  pay  this  my  sola  bill  of  exchange  to 
Charles  NorcUffe,  Esq.  or  order,  500/.  sterling,  value  received  of  Messrs. 
Blackstock  &  Co. 

H»  Brent,  For  the  Governor  and  Company  of  the 

£500.    S.S.  Bank  of  England, 

Entered  E.  R.  T.  Needham." 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are 
entitled  to  recover  the  value  of  the  bank  post  bills  for  500/.  each,  or  any  of 
them,  from  the  defendants. 
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King'i  BitteK  Wightman  for  the  plaintiffu.  The  assignees  would  be  entitled  to  recover 
v^^'^i/  the  two  bills  which  were  changed  at  Gloucester ,  if  they  had  been  presented 
WiLus        at  the  Bank  of  England  itself.     They  are  equally  entitled,  though  the  bills 

Bawk  or  Ehq-  ^^^^  presented  at  a  Branch  Bank  of  that  establishment.  The  defendants 
uivD,  have,  by  their  agents,  incurred  the  responsibility  of  paying  the  assignees ;  for 
the  indorsement,  after  an  act  of  bankruptcy,  passes  no  property  to  those 
who  have  reason  to  know  that  an  act  of  bankruptcy  has  been  committed. 
Thomason  v.  Frere  (a),  Pinkerton  ▼.  Adams  (6).  That  was  the  law  at  the 
time  that  case  was  decided ;  but  since  the  passing  of  the  last  Bankrupt 
Act  (c),  a  new  term  has  been  introduced,  and  it  must  now  be  shown  that  the 
indorsee  had  notice.  Tiie  defendants  had  notice  of  the  facts  on  the  8th  of 
April,  and  yet  they,  by  their  agents,  changed  these  bills  on  the  12th  of  that 
month,  four  days  after  notice  was  given  them.  That  would  be  the  argument 
as  against  the  defendants  themselves,  if  the  bills  had  been  paid  by  them  in 
London.  The  other  part  of  the  case  arises  from  the  bills  being  presented, 
not  in  London,  but  at  the  Branch  Bank  at  Gloucester,  That  raises  the 
question,  whether  notice  given  to  the  Bank  of  England  itself  is  not  a  valid 
notice  with  respect  to  the  Bank,  as  to  all  the  places  in  which  it  carries  on 
business.  Before  the  passing  of  7  Geo.  4,  c.  46,  it  was  doubtful  whether  the 
Bank  of  England  could  carry  on  business  by  Branch  Banks  in  difierent  parts 
of  the  country.  The  15th  section  of  that  Act  gave  the  power  to  do  so. 
There  is  nothing  in  that  Act  which  prevents  a  notice  to  the  chief  Bank,  from 
being  binding  upon  it  for  all  its  Branch  Banks.  It  is  not  sufficient  for  the 
head-office  to  say  that  it  would  be  inconvenient  to  send  accounts  of  these 
notices  to  all  the  Branch  Banks  in  the  country.  It  would  be  much  more  in- 
convenient for  a  particular  individual  to  be  called  upon  to  do  so.  The  Bank 
knows  who  are  its  agents,  the  individual  has  no  such  knowledge.  It  was  the 
duty  of  the  principal  Bank  to  send  instructions  to  the  Branch  Banks  of  the 
fact ;  and  the  not  doing  so,  is  a  case  of  negligence  for  which  the  Bank  must 
suifer.  Mayhem  v.  Eames  (d)  shows,  that  if  this  were  an  ordinary  case  of 
principal  and  agent,  the  notice  in  this  case  would  be  sufficient.  The  general 
rule  of  law  applies  here,  that  where  one  of  two  parties  must  bear  a  loss,  it 
shall  fall  upon  him  who  has  been  guilty  of  negligence.  After  the  decision 
of  the  Court  in  Cash  v.  Young  (e)  and  Hill  v.  Famell{f\  the  plaintiffi 
cannot,  perhaps,  support  the  claim  to  the  bill  changed  by  Tugwell  &  Co. 

Maule,  contrd. — Where  money  passes  in  exchange  for  an  instrument, 
which  is  handed  over  at  the  time  by  the  bankrupt  to  the  party  receiving  it, 
that  is  a  payment  protected  by  the  82d  section  of  the  Bankrupt  Act  (6  Geo. 
4,  c.  16,)  unless  such  party  can  be  fixed  with  knowledge  of  the  bankruptcy. 
The  82d  section  of  the  last  Bankrupt  Act  is  an  extension  of  the  benefit  of 
protection  given  by  the  former  Acts  to  payments,  where  they  are  made  bond 
Jide ;  though  even  before  then,  the  judges  had  been  in  the  habit  of  giving  a 
larger  and  more  liberal  construction  to  those  statutes  than  in  former  years ; 
fVilkins  v.  Casey  (g).  So  they  have  endeavoured  to  put  the  most  liberal  construc- 
tion upon  the  present  statute ;  Hill  v.  Farneli  (/).     This  was  not  a  payment 

(a)  10  East,  418.  («)  t  Bam.  &  Cress.  413. 

(6)  2  Esp.  611.  (f)9  Barn.  &  Cress.  45. 

(c)  6  Geo.  4,  c.  16,  s.  82.  (g)  7  Term  Rep.  711. 

(d)  3  Barn,  fie  Cress.  601. 
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by  the  Bank  of  England^  but  an  exchange  of  one  article  against  another.    Kwg*t  Bench, 
It  was  a  matter  capable  of  being  made  the  subject  of  transfer,  as  it  would  have        v*^-^ 
been  between  any  two  other  individuals.   To  make  the  defendanto  liable  in  this        Willis 
case,  the  plaintiffs  must  show  a  special  authority  by  them  to  their  agent  to  pay  3^,,,  q^  e„o* 
these  notes:  otherwise  it  is  impossible  to  doubt  that  this  was  a  mere  trans-         land. 
action  of  transfer   of  Norclife's  interest   in  these  bills   to    the    Branch 
Bank.     With  respect  to  the  notice  of  the  act  of  bankruptcy  being  binding  on 
the  defendants,  not  only  for  themselves,  but  for  their  general  agents,  that  is 
declared  not  to  be  so  in  Foster  v.  Pearson  (a).  That  case  turned  on  the  authority 
of  a  bill-broker,  who  had  bills  put  into  his  hands  in  the  course  of  his  ordi- 
nary business.     It  was  there  said  that  the  rule  of  law  had  long  been 
considered  to  be  that  the  holder  of  a  bill  of  exchange— and  a  bank  post 
bill  is  of  exactly  the  same  kind — may  always  recover  where  fraud  can- 
not be  proved  against  him,  or  where  the  histrument  is  not  absolutely  void ; 
and  that  it  might  well  be  doubted  whether  that  rule  had  been  wisely  departed 
from,  in  cases  where  attempts  appeared  to  have  been  made  to  narrow  the  rights 
of  the  holder  within  stricter  limits.   It  is  not  the  duty  of  the  Bank  Directors  to 
give  a  copy  of  every  notice  received  by  them  to  all  the  Branch  Banks 
throughout  the  country.      To    establish   such   a  rule    will  work  a  great 
public  inconvenience.     The  Court  will  not  readily  lay  down  any  such  objec- 
tionable rule. 

Wight  man  in  reply  cited  Coles  v.  fVright  (6). 

Lord  DEMifAM,C.  J.  in  this  term  {November  23d)  (c)  delivered  judgment. — 
This  was  an  action  of  trover  to  recover  the  value  of  three  bank  post  bills  for 
500L  each,  all  of  which  were  in  the  possession  of  Nordiffe  at  the  time  when 
he  committed  an  act  of  bankruptcy,  by  absconding  on  the  12th  March,  1833. 
AU  of  them  he  disposed  of  after  the  act  of  bankruptcy,  and  before  the 
issuing  of  the  fiat,  which  took  place  jwithin  two  months  from  the  act  of 
bankruptcy,  viz.  on  the  18th  April.  On  the  16th  March  notice  was  given 
to  the  Bank  of  England,  in  London,  that  NorcUffe  had  absconded  from  his 
creditors  with  the  bills ;  and  on  the  8th  April  further  notice  was  given  to 
the  B(Bnk  of  England,  in  London,  that  the  necessary  documents  for  a  fiat  in 
bankruptcy  against  Norctiffe  were  expected  by  every  post.  One  bill  was 
passed  by  the  bankrupt  on  the  11th  April  to  Messrs.  Tugxoell  and  Co.,  bank- 
ers»  at  Bath,  who  gave  cash  for  it,  and  from  them  it  passed  through  several 
other  hands,  and  ultimately  came  to  the  Bank  of  England  Branch  Bank  at 
Bristol,  on  the  31st  May,  1833.  Messrs.  Tugxoell  and  Co.  had  no  notice  of  ^ 
any  act  of  bankruptcy  committed  by  Norclife,  With  respect  to  the  bill 
passed  to  them,  the  only  question  is,  whether  the  case  comes  within  the  82d 
section  of  6  Geo,  4,  c.  1(),  as  a  payment  bond  fide  made  to  the  bankrupt,  and 
therefore  valid.  Now  the  cases  of  Cash  v.  Young,  and  Hill  v.  Famell,  have 
established  the  position,  that  a  purchase  of  goods  fbr  ready  money,  paid  at 
the  time,  comes  within  the  purview  of  that  section :  and  we  see  no  reason  why 
the  taking  of  a  bank  post  bill  for  which  cash  is  given  at  the  time  should  not 
be  equally  within  it.  Messrs.  Tugwell  and  Co.,  therefore,  acquired  a  pro- 
perty in  the  bill,  and  could  pass  the  same  to  others.  It  follows,  that  the 
plaintiffs  cannot  maintain  this  action  as  to  that  bill :  and  indeed  that  point 

(a)  1  C.  M.  &  R.  849.  (c)  The  caae  was  argued  in  THnity  Term. 

(6)  4  Taunt.  198. 
VOL.  I,  XX 
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Kimg^s  Bendu  ^eetoB  to  have  been  conceded  in  the  eoune  of  the  aigiuneBt.  Tkeother  two 
wvw  bUb  were  delivered  by  Noretifftf  indorsed  in  blank  to  Mr.  Snt&Uridge,  at 
WiLLM  Gloucesiert  on  the  12th  ^prii,  in  order  that  he  m^t  obtain  caih  for  them 
Baits  or  fivo*  ^™  ^  Branch  Bank  at  Gloucester.  Smoilridge  being  acquainted  with  the 
LAMo*  agent  there,  obtained  cash  for  the  bills  from  the  Branch  Bank,  and  by  }m 
direction  indorsed  the  bills,  **  Pay  the  Governor  and  Company  of  the  Bmik  of 
Bngltatd.  /•  Smailridge,'*  SnuiUndge^  however,  waa  merely  agent  for  Aior- 
c2^  to  whom  he  immediately  handed  over  the  cash,  and  had  no  interest  of 
any  kind  in  the  bills.  He  had  no  notiee  of  any  act  of  bankruptcy  oonmutted 
fay  NarcUfe^  nor  had  the  agent  at  Gloneesier.  It  is  contended — ^and  we  think 
rightly — that  these  bills  were  not  presented  for  pajnnent  at  the  Branch  Bank : 
for  thou^  the  7  Geo,  4,  c.  46,  s.  15,  requires  that  bank  post  bills  issued  by 
the  Branch  Banks  shall  be  payable  there  as  well  as  in  Lornkm^  yet  the  con- 
verse is  not  enacted,  and  bank  post  bills  issued  in  London  are  not  payable  at 
the  Branch  Banks.  They  were  presented,  as  they  might  have  been  to  any 
other  bankers  asking  for  change.  Still  the  questian  is,  to  whom  were  they 
presented  and  delivered  at  GlouceHerf  And  the  answer  is  undeniable,  that 
they  were  presented  and  delivered  at  the  Bank  of  England  (the  defendants)  at 
Gloucesteff  not  to  the  individual  who  was  their  agent  there— as  an  individual. 
The  Bank  of  England  carry  on  business  at  Gloncesier  by  the  agent,  who  in 
tlie  terms  of  7  Geo.  4,  c.  46,  s.  16,  was  carrying  on  the  banking  business  diere 
for  and  on  behalf  of  the  said  Governor  and  Company.  The  money  paid  for  the 
bills  was  the  money  of  the  Bank  of  England^  and  the  bills  were  indorsed  to 
the  Bank  of  England.  The  transaction  at  GUmcegter  took  place  therefore 
between  the  defendants,  by  dieir  agent,  on  the  one  hand,  and  Norcl^e,  by 
his  agent  {Smattndge)^  on  the  other.  Without  the  aid  of  the  82d  section  of 
the  Bankrupt  Act,  6  Geo.  4,  c.  16,  no  property  in  the  biUs  would  pass  to  the 
defendants  from  NorcUffe^  on  account  of  the  previous  act  of  bankruptcy ;  and 
the  payments  by  the  defendanu  to  him,  whether  made  by  way  of  purchase  of 
the  bills,  or  by  way  of  discharging  their  liability  as  acceptors,  can  only  be 
protected  under  the  82d  section,  provided  they  had  no  notice  of  any  act  of 
bankruptcy  committed  by  him.  This  reduces  the  case  to  die  question,  what 
was  the  effect  of  the  notices  to  the  Bank  of  England  in  London?  We  are 
clearly  of  opinion  that  those  nonces  taken  together  (even  if  any  doubt  could 
be  raised  as  to  the  first)  amount  to  notice  of  an  act  of  bankruptcy  committed 
by  Norcl^e.  The  general  rule  of  law  is,  that  notice  to  the  principal^  is  notice 
to  all  his  agents,  {Mayhem  v.  Eames) :  at  any  rate,  if  there  be  reasonable  time 
— as  there  was  here — for  the  principal  to  communicate  that  notice  to  his  agents 
before  the  event  which  raises  the  question  happens.  We  have  been  pressed 
with  the  inconvenience  of  requiring  every  trading  company  to  communicate  to 
their  agents  every  where  whatever  notices  they  may  receive ;  but  considering 
that  direct  notice  was  in  this  case  given  to  the  defendants  themselves,  of  the 
bankruptcy  of  the  holder  of  the  bills,  we  steer  clear  of  the  doctrine  (lately 
much  disputed)  of  negligence  or  imprudence  in  the  party  receiving  negotia- 
ble mstruments  for  consideration  and  without  fraud.  The  argument  ab 
inconvementi  is  seldom  entided  to  much  weight  in  deciding  legal  questions ; 
and  if  it  were,  other  inconveniencies  of  a  more  serious  nature  would  obvi- 
ously grow  out  of  a  different  decision.  For  these  reasons  we  are  of  opinion  that 
the  plaintiffs  are  entided  to  recover  the  value  of  two  of  the  bills  in  question, 
but  not  of  the  third. 

Verdict  reduced  to  1000/. 
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J^EPLEVIN.    The  defendant  avowed  the  taking  as  a  distress  for  rent,     iif>ieMei>e 
due  from  the  plaintiff  to  the  defendant;  and  averred  that  it  became  due  ^r  priOT'tottiT 
on  the  20th  Miof  and  the  20th  November  in  every  year.     Plea  in  bar,  non  "«>rt«M«.&e 
tenmi.     The  cause  was  tried  at  the  Spring  Assizes  for  Sahp,  1834,  before  same  rights  •gainst 
PaiiesoH,  J.,  and  a  verdict  found  for  the  defendant  for  150/.,  the  amount  of  Ji*  *"f^  "** 
the  rent  m  arrear,  si^bject  to  the  opmion  of  the  Court  upon  the  foUowmg  der  him  uwt  the 
case,  upon  which  the  question  was,  whether  the  defendant  was  entitled  to  Md^^^?1ji*n 

distrain  : —  he  hul :  «ad  his 

By  indentures  of  lease  and  release,  dated  24th  and  25th  September,  1830,  "^S^Ji^^^u*. 
the  latter  being  made  between  Elizabeth  Rogers,  widow,  (who  was  tenant  for  signee  of  there- 
life  of  the  premises  thereby  conveyed,)  of  the  first  part ;  Milward  Rogers,  uie*iease*ta  ?n'  ** 
(tenant  in  tail  of  the  same  premises,)  of  the  second  part ;  William  Henry  Rosser  ""ton"*  »nd  the 

)  ,  '        I,  a*    '  X      ^     1         ,  .    1  temmtscknow- 

(tenant  to  the  praecipe  for  sunenng  a  common  recovery,)  of  the  third  part ;  ledges  his  aue. 
John  fViiliams  (demandant  in  the  said  recovery,)  of  the  fourth  part ;  the  de-  j^'  ^^^^^^^ 
fendant  of  the  fifth  part,  William  Humphreys  and  John  Lloyd  of  the  sixth  quenttothemort- 
part,  and  Thomas  Lloyd  of  the  seventh  part.  SS^JJ^ee  m^ 

Afler  reciting  (inter  alia)  a  loan  by  the  defendant  to  MUward  Rogers  of  treat  the  lessee 
800/.  it  was  witnessed,  that  for  barring  all  estate  tail,  &c.  of  the  heredita-  "aytlS''^sri*' 
ments  thereinafter  mentioned,  the  said  Elizabeth  Rogers  and  Mihoard  Rogers  »ion  ••  wroug. 
did  convey  to  the  said  W.  H.  Rosser  the  premises  in  respect  of  the  occupa-  briS^ejJrtTeYt, 
tion  of  which  the  distress  was  made,  to  the  intent  that  he  might  become  ^"^  ^*^  caonot  dis- 
tenant  to  the  praecipe  for  suffering  a  common  recovery,  wherein  the  said  ■ction**for  th!f  ^t 
John  Williams  should  be  demandant,  the  said  W.  H,  Rosser  tenant,  and  the  '^^^  *^*^"  ^^' 
said  Milward  Rogers  vouchee.    Covenant,  that  the  said  recovery  should  enure  as  then  is  no  re- 
to  the  use  of  William  Humphreys  and  John  Lloyd,  their  executors,  &c.,  for  1000  ]^**f  «f  »"f»o'd 

t  t*  t         •      tK  t     i»       3  tenant  oe- 

years,  upon  the  trusts  and  purposes,  &c.,  thereinafter  expressed  of  and  con-  tween  them,  if 
ceming  the  same.     And  from  and  immediately  after  the  determination  of  the  toy!°J^.*^[*j^ 
said  term,  and  in  the  meantime  subject  thereto,  and  to  the  trusts  thereof,  to  the  mortgagee, 
the  use  of  the  said  Elizabeth  Rogers  for  life,  without  impeachment  of  waste,  TreuSonT*  *'' 
with  remainder  to  the  use  of  the  said  Thomas  Lloyd,  his  executors,  &c.,  for  the  i«udiord  and 
term  of  2000  years,  to  commence  from  the  day  of  the  decease  of  the  said  between  ST 
ElisuAeth  Rogers,  upon  the  trusts  thereinafter  declared,  with  remainder,  and  JJ^^*?"^^^^* 
in  the  meantime  and  subject  thereto,  and  to  the  trusts  thereof,  to  such  uses  as  remedy  of  the  ^ 
the  said  Milward  Rogers  should  appoint  by  any  deed  or  deeds,  writing  or  JJ*"JJ*^  ^"^J^^ 
writings,  with  or  without  power  of  revocation,  and  to  be  executed  as  therein  particular  circum- 
mentioiied,  with  the  consent  of  the  parties  therein  named,  in  manner  therein  ^^es  of  each 
mentioned ;  and  in  default  of  any  such  disposition,  limitation,  and  appoint-     s.  No  noUce  is 
ment,  and  so  &r  as  the  same,  if  incomplete,  should  not  extend,  to  the  use  of  gJ^i^J^tS^ft. 
the  said  Milward  Rogers  for  life,  without  impeachment  of  waste,  with  re-  gagee  that  he 

^  means  to  proceed 

against  tenants  when  they  have  come  in  snbsequently  to  the  mortgage,  because  in  such  cases  thdr  title  U 
wrongful  as  against  the  mortgagee  ;  but  there  may  be  cases  where,  in  consequence  of  the  conduct  of  the 
mortgagee,  notice  may  become  necessary. 

3.  By  a  deed  of  settlement  a  mortgage  term  of  1000  yean  was  created,  and  lands  settled  to  E,  R.  for 
life,  subject  Uiereto,  with  divers  remainders  over.  Tlie  deed  contained  a  power  to  £.  A.  to  lease  for  ten 
years,  or  for  seven  years,  to  commence  from  her  deatli.  She  demtoed  under  the  power  for  seven  years 
from  her  deatli,  reserving  the  rent  io  the  person  wlio  should  be  entitled  for  the  time  being  to  the  freehold 
or  inheriUncc  :—«*«,  Uiat  the  trustees  of  the  term  for  1000  years  were  tlie  parties  entitled  to  the  rever- 
sion ;  and,  consequently,  that  their  assignee  might  distrain  on  the  lessee :— l/«tf  also,  that  the  fact  of  the 
trustees  having  joined  in  an  ejectment  against  the  lessee,  which  was  still  pending,  did  not  prevent  such 
distress. 
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Kmg'i  Bmek»  mainder  to  the  lue  of  tmstees  to  preserve  cootingent  remainden,  with  re- 
nuunder  to  the  use  of  the  said  Mihoard  Rogen  in  tail  general,  with  remainder 
to  the  use  of  the  daughters  of  the  said  MUward  Rogcn  in  tail  general,  with 
divers  remainders  over,  and  with  the  ultimate  remainder  to  the  right  heirs  of 
the  said  Mihoard  Rogers. 

And  as  to  the  said  term  of  1000  years,  it  was  agreed  and  declared  between 
and  by  the  parties  thereto,  that  the  same  was  so  limited  to  the  said  fViOiam 
Hmnpkreyi  tud  TkamoM  Lloyd^  upon  trust  on  non-payment  hj  MUwardRogert 
of  the  said  sum  of  800/.  and  interest  on  the  25th  March  then  next  to  the 
said  defendant,  that  it  should  be  lawful  for  the  said  fViiiiam  Htrntpkreys  and 
Thomas  Uayd^  by  sale,  mortgage,  or  other  disposition  of  the  premises  comprised 
in  said  term  of  1 000  years,  at  the  request  of  the  defendant,  to  be  expressed  in 
writing,  to  levy  the  said  sum  of  800/.  and  interest,  and  pay  the  same  to  him. 
And  as  to  the  said  term  of  2000  years  to  raise  and  levy,  by  the  ways  directed 
as  to  the  said  term  of  1000  years,  all  such  sums  of  money  as  the  said  Elisabfth 
Rogers  should  during  her  life  pay  to  the  said  defendant  on  account  of  interest 
in  respect  of  the  said  sum  of  800/. ;  and  also  the  further  sum  of  600/.  and 
interest,  and  to  pay  the  same  in  manner  therein  mentioned.  And  upon  fVu*- 
ther  trust  to  permit  and  suffer  the  person  or  persons  to  whom  the  next  and 
immediate  reversion  or  remainder  expectant  on  the  said  term  of  1000  years 
of  and  in  the  premises  therein  comprised  should  for  the  time  being  beloo;^,  to 
receive  the  residue  of  the  rents  and  profits  which  should  remain  afler  and 
not  be  applied  towards  the  execution  of  the  trusts  thereby  declared  of  the 
term  of  1000  years :  with  a  proviso  that  when  the  trusts  of  the  said  terms 
of  1000  years  and  2000  years  should  have  been  fully  executed  and  become 
unnecessary,  and  the  costs  of  the  said  trustees  should  have  been  paid,  the 
same  should  cease  and  be  void.  And  it  was  further,  by  the  said  indenture, 
declared  and  agreed,  that  it  should  be  lawful  for  the  said  Elizabeth  Rogers  to 
demise  or  lease  all  or  any  part  of  the  said  hereditaments  and  premises 
thereby  released,  for  any  time  not  exceeding  ten  years  from  the  day  of  the 
date  of  the  said  indenture,  or  seven  years  from  tlie  day  of  the  decease  of  the 
said  Elizabtih  Rogers,  to  take  effect  in  possession,  so  as  there  should  be 
reserved  in  such  lease,  the  best  rent  that  could  be  gotten  for  the  same,  without 
taking  any  premium  for  the  making  thereof:  and  so  as  there  should  be  con- 
tained in  any  such  lease,  a  condition  for  re-entry  on  non-payment  of  the  rent 
for  the  space  of  thirty  days :  proper  and  usual  covenants  from  the  lessee 
and  lessees  for  the  cultivation  and  management  of  the  said  lands  and  premises 
according  to  the  best  and  most  improved  husbandry,  and  for  the  keeping  and 
leaving  of  dwelling-houses  and  buildings,  hedges,  ditches,  and  fences,  of  and 
belonging  to  the  said  hereditaments  and  premises  in  good  and  tenantable 
repair :  and  so  as  the  lessee  or  lessees  should  execute  a  counterpart  or  coun- 
terparts of  such  lease  or  leases,  and  should  not  be  made  dispunishable  for 
waste  by  any  words  in  the  said  indenture  contained ;  and  covenants  by  the 
said  Mihoard  Rogers  for  his  heirs,  executors,  and  administrators,  with  the 
said  fV,  Humphreys  and  T.  Lloyd,  their  executors,  administrators,  and 
assigns  for  title.  And  that  in  default  of  payment  of  said  sum  of  800/.  they, 
their  heirs,  executors,  administrators,  and  assigns,  might  thenceforth  into  and 
upon  all  and  every  the  said  hereditaments  enter,  and  the  same  peaceably  and 
quietly  have,  hold,  occupy,  possess,  and  enjoy,  receive  and  take  the  rents  and 
profits  thereof  in  manner  thereinbefore  mentioned,  without  any  lawful  let,  suit, 
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&c.,  whatsoever,  of,  from,  or  by  the  said  Elizabeth  Rogers  and  Milward  Rogers,  King^t  Bench, 
her  and  his  heirs  and  assigns,  or  any  person  whomsoever  having  or  lawfully 
and  equitably  claiming,  or  who  should  or  might  have  any  estate,  &c.  in  or 
out  of  the  said  hereditaments.  A  recovery  was  duly  suffered  in  pursuance  Humpurbys. 
of  the  last-mentioned  deed.  By  indenture  made  the  15th  June^  1831,  be- 
tween the  said  Milward  Rogers  of  the  one  part,  and  Jeffery  Poole  and  David 
Poole,  executors  of  Thomas  Summersfield,  of  the  other  part,  afler  reciting  the 
aforesaid  deed  of  settlement  of  the  25  th  o(  September,  1830,  in  consideration  of 
the  sum  of  200/.  Milward  Rogers,  in  pursuance  and  in  exercise  and  execution 
of  the  power  and  authority  given  and  reserved  to  him  in  and  by  the  said  in- 
denture, did  direct,  limit,  and  appoint  the  premises  aforesaid,  to  the  use  and 
behoof  of  the  said  Jeffery  Poole  and  David  Poole,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  for  ever,  to  secure  the  repayment  of  the  said  sum 
of  200/.,  subject  nevertheless  to  the  life  estate  of  the  said  Elizabeth  Rogers, 
and  also  to  the  said  mortgage  to  the  said  John  Humphreys  for  securing  the 
said  sum  of  800/.  and  interest,  and  also  subject  to  a  proviso  for  redemption 
as  therein  mentioned.  By  indenture  of  lease  dated  17th  September,  1831,  made 
between  the  said  Elizabeth  Rogers  of  the  one  part,  and  the  plaintiff  of  the 
other  part,  after  reciting  the  said  indentures  of  24th  and  25th  September, 
1830,  the  said  Elizabeth  Rogers,  by  virtue  of  the  power  given  her  by  the  said 
last-mentioned  deed,  demised  to  the  plaintiff  the  premises  aforesaid,  for  the 
term  of  seven  years,  to  be  computed  from  the  day  of  the  decease  of  the  said 
Elizabeth  Rogers,  (paying  unto  said  Milward  Rogers,  or  to  the  person  or 
persons  who  for  the  time  being  should  be  entitled  to  the  freehold  or  inherit- 
ance of  the  demised  premises  immediately  expectant  on  the  decease  of  the 
said  Elizabeth  Rogers,)  the  yearly  rent  of  150/.  by  two  equal  half-yearly 
payments  ;  the  first  payment  to  be  made  at  the  end  of  six  calendar  months 
next  ensuing  the  day  of  tlie  decease  of  the  said  Elizabeth  Rogers.  The  said 
Elizabeth  Rogers  died  on  the  20th  November,  1831,  leaving  the  said  children, 
Martha,  Margaret,  Mary,  and  Edward  Cooke,  her  surviving,  when  the  said 
lease  commenced  in  point  of  computation,  and  the  plaintiff  took  possession 
under  it,  and  continued  in  possession  till  the  time  the  distress  was  taken.  The 
said  Milward  Rogers  Hied,  on  the  25th  June,  1832,  leaving  an  infant  daughter. 
Emma  Rogers,  him  surviving,  without  having  exercised  the  power  of  appoint- 
ment given  him  by  the  indenture  of  25th  September,  1830.  By  indenture 
dated  30th  July,  1832,  the  said  W.  Humphreys  and  T.  Lloyd  assigned  to  the 
defendant  the  said  term  of  1000  years,  and  the  said  T.  Lloyd  assigned  to  a 
trustee  for  him  the  said  term  of  2000  years.  In  the  month  of  October,  1832, 
Henry  Rogers  paid  to  Mary  Rogers,  the  widow  of  Milward  Rogers,  the  sura 
of  75/.  on  behalf  of  the  plaintiff,  being  one  half-year's  rent  due  under  the  said 
lease  from  the  death  of  Elizabeth  Rogers  on  the  22d  November,  1831 ;  and  at 
Christmas,  1832,  the  said  Henry  Rogers  tendered  another  half-year's  rent  to 
the  said  Mary  Rogers  on  account  of  the  said  plaintiff,  which  was  not  accepted. 
In  Michaelmas  term,  1832,  an  ejectment  was  brought,  and  which  is  now 
pending  upon  the  demises  of  the  said  Emma  Rogers,  and  of  the  said  Mary 
Rogers,  John  Goolden,  and  William  Menlove,  the  guardians  of  the  persons  and 
estate  of  the  said  Emma  Rogers  jointly,  and  of  the  said  W,  Humphreys  and 
T.  Lloyd,  against  the  said  plaintiff  in  this  action,  and  his  tenants,  to  set  aside 
the  lease.  The  demises  in  the  ejectment  were  respectively  laid  on  the  16th 
day  of  July,  1832.    The  present  plaintiff  in  that  action  claimed  to  hold  under 
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KiH'iB^mek.    the  lease.    The  defendant's  cmmael  objected  that  the  itsoe  rdl  m  diat  qe^ 
ment  was  not  evidence  as  against  hiniy  but  the  Judge  received  it. 

R.  V.  RickanU,  (with  whom  was  IVhately)  for  the  plaintiff.~He  contended 
that  the  defendant^  under  the  circumstances  detailed  in  the  case,  was  not 
entitled  to  distrain.  He  cited  AfoM  v.  G<i/2tMK>rr  (a),  Aickarnev.Gomme{b\  and 
Pope  V.  Biggs  (c),  on  the  question  of  the  right  of  a  mortgagee  to  distrain  on 
a  tenant  of  the  mortgagor.  He  also  cited  Doe  d.  Fisher  ▼.  Giles  (</)»  />o^  d. 
Rogers  v.  Cadwallader  {e\  Doe  d.  Raby  v.  Maisey  {f\  Keeck  d.  Wwme  y. 
f^oU(g\  and  Thunder  d.  Weaver  v.  Belcher  (k\  to  show  that  the  situation  of  a 
party  becoming  a  tenant  subsequently  to  a  mortgage  is  that  of  a  trespasser. 

Tdfourd^  Serjt.,  (with  whom  was  Martin)  contriL — He  cited  Doe  d.  Cmtrtmi 
V.  Thomas  (t),  and  Doe  d.  Rogers  v.  Rogers  (it),  to  show  that  the  term  for 
1000  years  created  by  the  deed  of  settlement  was  subservient  to  the  leasing 
power.  He  also  cited  Isherwood  v.  Oldknow  (/),  Sacheverel  v.  Frogate  (m), 
and  Co.  LU.  47,  a,  to  show  that  the  trustees  under  the  deed  of  settlement, 
and,  consequently,  their  assignee,  the  defendant,  were  the  parties  entitled  to 
the  reservation  of  the  rent  under  the  leasing  power ;  and  that  the  defendant 
being  the  reversioner,  was  incidentally  entitled  to  distrain. 

Cur,  adv.  vmU, 

tiord  DsNMAN,  C.  J.,  in  this  term  {November  23)  (nX  gave  judgment. 
After  stating  the  pleadings  and  the  facts  as  they  appear  in  the  case,  he  pro- 
ceeded.— A  great  many  cases  were  cited  to  show  what  the  righte  of  a  mort- 
gagee are  as  against  the  mortgagor,  and  those  claiming  under  him,  where 
there  is  a  lease  prior  to  the  mortgage,  and  arrears  of  rent  due ;  and  also  what 
they  are  where  there  is  a  lease  subsequent  to  the  mortgage.  Those  cases  it  is 
not  necessary  to  mention,  or  to  comment  upon,  as  they  establish  this  principle — 
that  if  the  mortgagor  himself  remains  in  possession,  the  remedy  against  hiih 
on  default  in  payment  at  the  day  is  by  ejectment ;  and  if  there  be  a  lease, 
and  such  lease  be  prior  to  the  mortgage,  the  mortgagee  has  the  same  remedy 
ogainst  the  lessee  or  those  claiming  under  him,  as  the  mortgagor  would  have 
had,  and  no  other  ;  and  his  remedy  must  be  upon  the  lease  as  assignee  of  the 
reversion,  so  long  as  the  lease  is  in  existence  and  the  tenant  acknowledges  his 
title.  But  if  the  lease  be  subsequent  to  the  mortgage,  then  the  mortgagee 
may  treat  the  lessee,  and  all  those  who  may  be  in  possession,  as  wrong-doers, 
and  bring  an  ejectment ;  but  he  cannot  distrain,  or  bring  any  action  for  tlie 
rent  they  have  contracted  to  pay,  as  there  is  no  relation  of  landlord  and 
tenant  between  him  and  the  tenants,  unless  they  have  chosen  to  |)ay  rent  to 
the  mortgagee,  and  he  has  accepted  it.  In  that  case,  there  is  the  relation  of 
landlord  and  tenant  created  between  the  mortgagee  and  the  tenants :  so  that 
the  remedy  of  the  mortgagee  will  depend  upon  the  particular  facts  of  each 
case.  No  notice  is  necessary  to  be  given  by  the  mortgagee  that  he  means  to 
proceed  against  such  tenants,  when  they  come  in  subsequently  to  the  mort- 
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gage,  because  in  such  case  their  title  is  wrongful  as  against  the  mortgagee  ;  King'i  BtneK 
but  there  may  be  cases  where,  in  consequence  of  the  conduct  of  the 
mortgagee,  notice  may  become  necessary.  But  this  case  differs  from 
all  the  cases  cited,  for  here  the  lease  is  neither  prior  nor  subsequent  to  the  Humpbbbti. 
mortgage,  but  is  in  point  of  law  contemporaneous  with  it ;  for  though 
the  lease  is  not  in  fact  made  until  September,  1831,  nearly  a  year  after  the 
mortgage,  yet  as  the  lease  is  made  under  a  power,  it  is  referable  to  the  in- 
strument creating  the  power,  and  is  derived  out  of  it,  and  has  the  same  effect 
as  if  it  had  been  made  under  the  instrument  itself.  It  is  to  be  considered,  in 
the  first  place,  whether  being  made  conformably  to  the  power  as  to  the  rent 
and  other  requisites,  the  lease  is  to  be  regarded  as  binding  on  the  trustees  of 
the  term  for  1000  years,  so  as  that  they  could  not  disturb  the  lessee  in  the 
enjoyment  of  the  land,  and  we  have  no  doubt  but  that  it  is  binding  on  them. 
They  are  parties  to  the  deed  under  which  the  lease  is  authorized  to  be 
executed — they  assent  to  it  and  give  it  confirmation,  and,  therefore,  they 
cannot  disturb  the  lessee ;  they  are  not  indeed  entitled  to  an  estate  of  free- 
hold or  inheritance  in  the  technical  sense  of  these  words.  We  think  the 
reservation  is  not  to  be  so  confined,  but  that  if  they  are  entitled  to  receive  the 
rents,  the  reservation  was  sufficient  to  give  them  a  legal  interest  therein,  and 
that  the  trustees  might  have  distrained  for  the  rent ;  and  that  their  legal 
interest  being  assigned  to  the  defendant  J,  Humphreys,  he  may  do  so.  But  it 
is  alleged  for  the  plaintiff,  that  even  supposing  the  defendant  had  otherwise  a 
right  to  distrain,  he  is  precluded  from  doing  so  by  having  treated  the  plaintiff 
as  a  trespasser,  manifested  by  the  trustees — before  the  assignment  to  John 
Humphreyi  the  defendant,  having  joined  with  some  of  the  family  of  the  Bjogeri 
in  bringing  an  action  of  ejectment.  In  that  action,  however,  the  right  of  entry 
is  denied  by  the  present  plaintiff,  the  parties  are  at  issue  upon  it,  and  the  matter 
is  undecided.  There  are  many  eases  where  the  conduc.t  of  a  party  is  taken  into 
consideration,  where  the  question  is,  whether  the  person  against  whom  he 
seeks  to  enforce  his  claim,  is  to  be  treated  as  a  person  liable  upon  a  contract, 
or  as  a  trespasser ;  but  here  is  a  lease  executed  under  the  seal  of  the  plaintiff, 
and  as  long  as  he  continues  in  possession,  he  is  liable  to  the  payment  of  the 
rent,  which  payment  may  be  enforced  by  the  usual  remedies  which  the  law 
gives  for  the  recovery  of  it.  If  he  had  been  actually  evicted  by  a  person 
claiming  by  title,  or  if  the  lessor  or  those  claiming  under  him,  or  in  this  case, 
if  the  trustees  under  the  1000  years'  term  had  entered  upon  the  plaintiff, 
that  would  have  been  a  good  answer  to  the  avowry  ;  but  in  the  present  case 
there  is  not  even  a  judgment  in  the  ejectment.  And  there  being  no  eviction 
or  re-entry  or  surrender  of  the  term,  the  lease  is  in  existence,  and  there  is 
nothing  to  prevent  the  defendant  from  avowing.  There  is  a  very  short 
abstract  of  the  avowry ;  in  the  special  case  it  is  not  stated  for  what  length  of 
time  the  claim  is  made,  but  it  is  to  be  collected  from  the  amount  found  by 
the  verdict  that  it  is  for  a  year,  but  this  defendant  can  only  claim  for  half-a- 
year,  for  the  trustee  did  not  assign  to  him  till  after  a  half-year's  rent  had 
become  due  (a). 

Judgment  for  the  defendant. 

(a)  This  is  a  mistake.     Subsequently,  in  JR.  7.  Richardi,  in  showing  cause,  contended 

Htittf^tenn,  1836,  ffAate/jf  obtained  a  rule  nisi  that  no  amendment  could  be  made  after  the 

to  amend  the  judgment,  by  increasing  the  term  in  which  judgment  had  been  given.    The 

amount  from  75/.  to  150/.  for  one  year's  rent.  Court  however  made  the  rule  absolute, 
on  the  ground  that  it  was  a  mere  misprision. 
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Kwg*t  Bsneh. 

"^^^  Blanchard  V.  Bridges. 

ob«r*ct2*^**"   (]IASE  for  obstruction  to  windows  and  injury  to  a  house.  Plea:  not  guHty. 
of  light  and  «ir  At  the  trial  before  Bosanquet,  J.  at  the  Spring  Assizes  for  HanUt  1834,  a 

d^"irt  el!to?d  to  ^«^d'ct  was  found  for  the  plaintiff,  subject  to  a  case  in  which  the  following 
access  through  a  facts  werc  Stated  : — JVm.  Rolph  being  seised  in  fee  of  a  field  called  Seven 
dow^n*ti!e  ^e  '^^''"»  within  the  manor  and  ty thing  of  Portswood,  within  the  town  and  county 
wall,  Tarying  in  of  the  town  of  SouthamfUm^  and  wishing  to  sell  it  in  building  lots,  by  deed  of 
Md'poritton"  feoffment  (with  livery  of  seisin,)  dated  15th  Afay,  1816,  made  between  Wm, 
s.  Where  the  Rolph  of  the  first  part,  John  Primer  of  the  second  part,  Richard  Close  of  the 
ial?i8a  pJny  taf  ^^^d  part,  and  Charles  Martill  of  the  fourth  part,  for  the  consideration  there- 
the  deed,  bj  which  jn  mentioned,  did  infeoff  Close  of  all  that  piece  or  parcel  of  arable  land,  lying 

a  house,wllh  cer.  ,  -i        *  .      /.   i  j        ti    i      i       o  »  .  «  j 

tMto  wiodows  lo   on  the  west  side  of  a  certam  neld  called  the  Seven  Acres,  situate,  &c.  ad- 

^''^rtrtiTe***  *  measuring  from  north  to  south  22  feet,  and  from  east  to  west  100  feet,  and 

adjoioin^ laad, b   bounded  on  the  north  by  land  of  Ralphs  occupied  by  Martill;  on  the  east 

HceDra^OTrnve-     ^^  ^*"^  ^^  o( Rolph^  occupied  by  Rogers;  and  on  the  west  by  a  road  12 

naDtnottoob.      feet  widc,  ncxt  Southampton  Common:  together  with  all  ways,  &c  easements, 

onight*wi?Iirat  ^^*  whatever  to  the  said  piece  of  land  appertaining :    to  hold  to  ClosCy  his 

then  enjoyed,  b     heirs  and  assigus  for  ever,  with  the  usual  covenants  for  title.     Close  occupied 

from  thatdfcuia-   ^^  ^^^^  convcycd  to  him,  for  the  first  two  or  three  years,  as  a  flower  garden. 

stauce.  Rolph  coutinucd  to  occupy  the  remainder  of  the  field.     He  proposed  to  sell 

owoer  of  adjoin-    it  all  out  in  Strips  for  building,  and  marked  out  the  land  so  occupied  by  him, 

wfth^^''*^'^**'  *"^  offered  it  for  sale  in  lots  for  building,  but  only  sold  one  lot  to  one 

alterations  In  the'  Elderjield,  ou  the  east  side.    Three  or  four  years  ago  a  board  was  put  up  by 

^if^wmMnn**  ^^P^^  announcing  that  the  land  was  on  sale  for  building.     The  houses  were 

his  part  to  be  in.    not  to  be  built  in  any  particular  manner,  form,  or  plan.     At  the  end  of  two 

ISbre  ihrw"™!  ®'  ^""^^  years.  Close  contracted  for  the  sale  of  the  portion  bought  by  him,  to 

tioD  of  twenty      SnelgrovBy  who  built  thereon  a  cottage.     No  conveyance  was  ever  made  to 

ftrart  the!^eM    SnclgTove,     The  cottage  was  built  about  14  feet  from  north  to  south,  being 

ot  light  and  air.     built  to  the  extremity  of  the  land  conveyed  by  Rolph  to  Close^  and  leaving  a 

the  extr^mity'^o?   space  of  8  feet  on  the  south  side,  which  was  used  as  a  passage,  and  was 

his  land.  fenced  off  from  the  remainder  of  the  land  in  Rolph*8  occupation,  by  posts 

and  rails.     There  were  two  small  windows  at  the  east  end  of  the  cottage,  and 

one  on  the  west  end.     Subsequently  Snelgrove  contracted  with  ElderfSM  for 

the  sale  to  him  of  the  property  in  question.     Elderjield  wishing  to  enlarge 

his  cottage,  applied  to  Rolph  to  grant  him  more  land  on  the  south  side  for 

that  purpose,  which  Rolph  refused  to  do.     Rolph  afterwards  consented  to 

let  him  have  10  or  12  feet  on  the  west  side  of  the  cottage.     By  lease  and 

release,  dated  11th  and  12th  September^  1822,  the  release  made  between  C/ifM^ 

and  Martill  of  the  first  part,  Snelgrove  of  the  second  part,  Rolph  of  the  third 

part,  Elderjield  of  the  fourth  part,  and  Wade  of  the  fifth  part,  reciting  the 

feoffment  of  1 5th  A/ay,  1816,  and  that  Snelgrove  had  afterwards  purchased  the 

piece  of  land,  and  erected  thereon  a  cottage,  and  had  then  agreed  to  sell  the 

land  and  cottage  to  Elderjield ;  and  that  Close^  Martill,  and  Rolph,  at  the 

request  o£  Snelgrove,  had  agreed  to  join  in  conveying  the  same  to  Elderjield: 

It  was  witnessed,  that  for  the  consideration  therein  mentioned.  Close,  Martill 

and  Rolph,  at  the  request  and  by  the  direction  of  Snelgrove,  did,  and  each  of 

them  did,  as  to  all  their  estates  in  the  premises,  grant,  bargain,  sell,  alien, 

release,  and  confirm,  and  Snelgrove  did  ratify  and  confirm  unto  Elderfold  all 
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that  piece  or  parcel  of  land  (describing  it  as  before),  and  also  the  messuage  King't  Bendi. 
or  cottage  lately  erected  and  built  thereon,  which  piece  or  parcel  of  land  Vi^v^ 
admeasured  from  north  to  south  22  feet,  and  from  east  to  west  112  feet ;  and  Blancbaro 
was  bounded  on  the  north-east  and  south  by  land  of  Rolph,  and  on  the  west  Bridges. 
by  Sofdhampton  Common,  and  had  been  lately  occupied  by  Snelgrove :  to- 
gether with  all  ways,  &c.  lights,  easements,  &c.  to  the  said  piece  or  parcel  of 
land,  newly  erected  cottage,  hereditaments,  and  premises  belonging :  to  hold 
to  Eiderfield  and  his  heirs.  Immediately  afler  the  execution  of  this  con- 
veyance, Elderfield  commenced  alterations  in  the  cottage,  and  employed 
Kent  as  the  architect.  Kent  told  Rolph  what  he  was  going  to  do.  Rolph  was 
often  present  whilst  the  work  was  in  progress,  and  saw  the  alterations  going 
on,  but  knew  nothing  of  the  plan.  He  knew  a  wall  adjoining  the  land  was 
intended  to  be  built,  in  order  to  enlarge  the  house.  The  old  windows  on 
the  east  were  merely  carried  out  in  a  straight  line  five  feet,  and  additions 
made  to  form  them  into  bow  windows.  Part  of  the  footings  of  the  exterior 
of  the  new  south  side  were  built  by  Kent  on  Rolph^B  land.  Kent  spoke  to 
Rolph  about  the  footings  after  the  wall  was  built,  but  not  before.  Rolph 
consented  to  their  remaining,  on  condition  that  if  he  himself  built,  he  should 
be  at  liberty  to  build  up  to  the  south  wall  of  the  cottage.  Two  new  windows 
were  put  in  on  the  western  side,  one  on  the  old  part,  another  on  the  new. 
The  old  windows  were  altered  by  putting  in  new  mouldings :  after  this  was 
done,  Kent  applied  to  Rolph  for  leave  to  put  up  a  cornice  spout  projecting 
over  his  land  from  the  southern  wall,  which  Rolph  consented  to  do,  on  con- 
dition that  he  should  be  at  liberty  to  remove  it  when  he  liked,  and  build 
home  to  the  wall.  Elderfield  occupi^  the  cottage  in  its  altered  state  with- 
out any  interruption  till  1828,  when  he  let  it  to  Cobb,  Rolph  continued  to 
occupy  the  adjoining  land,  principally  as  arable  land,  and  on  the  application 
of  Cobby  who  then  occupied  the  cottage,  and  who  wished  to  make  a  further 
addition  to  it  on  the  north  side,  he,  by  indenture  of  1st  Jtin^,  1828,  demised 
to  Cobb  for  21  years,  at  the  rent  of  10/.  a  year,  all  that  piece  or  parcel  of 
land,  situate,  &c.  adjoining  the  dwelling-house  of  Cobb,  on  the  north  side 
thereof,  and  containing  in  depth  from  west  to  east  55  feet,  and  in  breadth 
from  north  to  south  14  feet  9  inches,  bounded  on  the  west  by  the  public 
road  leading  from  Southampton  over  the  common  to  Portswood,  on  the  south 
by  the  dwelling-house  of  Cobb,  and  on  the  north  and  east  by  the  land  of 
Rolph,  and  on  which  piece  or  parcel  of  land  Cobb  had  begun  to  erect  a  chaise- 
house  and  stable:  together  with  all  and  singular  the  easements,  privileges, 
and  appurtenances  to  the  said  piece  or  parcel  of  land  belonging,  or  in  any 
wise  appertaining.  On  28th  November,  1828,  Cobb  assigned  the  last-men- 
tioned term  to  T,  R,  Burden.  On  80th  August,  1881,  Burden  assigned  to 
the  plaintiff,  who  occupies  the  remainder  of  the  premises  as  tenant  from  year 
to  year  under  Elderfield.  In  1829,  Elderfield  built  a  new  house  on  tl^t  part 
of  his  land  which  adjoined  the  south  side  of  the  cottage  and  premises  oc- 
cupied by  the  plaintiff:  up  to  that  time  the  field  had  been  used  principally 
as  arable  land.  A  low  wail  belonging  to  the  plaintiff,  about  4  feet  high, 
divided  the  two  properties.  By  lease  and  release,  dated  1 4th  and  1 5th  February, 
1 832,  between  strangers  of  the  first  and  second  parts,  Rolph  of  the  third 
part,  and  the  defendant  of  the  fourth  part,  reciting  {inter  alia)  certain  in- 
dentures of  December,  1812,  those  parties,  at  the  request  and  by  the  appoint- 
ment of  Rolph,  and  also  fV.  Rolph,  did,  and  each  of  them  did,  according  to  their 
several  and  respective  interests  and  estates,  grant,  bargain,  &c.  unto  the 
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Kia^iBemdu  defeiidaat  all  that  Mw]y-«re<Stcd  meaatia^e  or  4trelfiiig-4ioine^  with  the 
V#v^%/        sublet,  &c.  and  the  ihnihberry  in  Irotit,  and  the  garden  behind  the  same, 

Blamcbabv  ^  boundary  of  auch  garden  being  in  a  straight  line  from  the  south,  or  sd* 
Beioom.  joining  wall  of  ptemises  belotigifig  to  Mr.  BUmckard  (the  plaintiff)  to  &c. 
situate,  &c.  containing  by  admeasurement  in  length,  on  the  north  side  $\o 
feet,  on  the  east  side  184  feet,  on  the  south  side  £81  feet,  and  on  the  west 
side  or  front  184  &et ;  bounded  in  part  on  the  north  by  presnises  bekmgiog 
to  Mr<  Blanchardf  and  on  the  remainder  part  by  land  belonging  to  Rolpk,  on 
the  east  and  south  by«  &c.  and  on  the  west  by  the  public  road,  towards 
Sonihampton  Common^  formerly  part  of  the  said  piece  or  parcel  of  land,  called 
or  known  by  the  name  of  the  Seotn  Acres ;  together  with  all  houses,  kc^ 
fences  &c.,  ways  &c.,  easements  &€•,  advantages,  emoluments^  rights,  mem- 
bers and  appurtenances  to  the  hereditaments  thereby  released  belonging 
or  in  anywise  appertaining,  and  therewith  usually  held  and  occupied  or 
enjoyed,  or  accepted,  reputed,  deemed,  taken,  or  known  as  put,  pvcel,  or 
member  thereof,  or  of  any  part  thereof,  to  hold  to  the  defendant,  bis  heirs 
and  assigns.  In  1882,  some  disagreement  having  arisen  between  the  plaintiff 
and  defendant,  the  latter  erected,  first  a  wooden  fence,  and  then  a  brick  wall, 
parallel  and  close  to  and  extending  the  whole  length  of  the  plaintiff's  house. 
The  wall  for  81  feet  was  14  feet  6  inches  high,  and  within  two  feet  of  the 
eaves  of  the  plaintiff's  house,  and  for  the  remainder  of  the  distance  the  wall 
was  8  feet  1 1  inches  high.  Before  the  erection  of  this  wall,  the  rooma  at  the 
cast  side  of  the  cottage  were  light,  cheerful,  and  healthy.  The  erection  of 
the  wall  has  materially  diminished  the  light,  and  is  likely  to  create  dampness, 
signs  of  which  have  made  ^eir  appeanmce  on  the  plaintiff's  wall. 

Sir  IV.  FoUeti,  (with  whom  was  Sewell^)  fbr  the  plaintiff.  No  man  is  by 
law  permitted  to  derogate  from  his  own  grant.  Rolph  here  granted  the  land 
for  the  purpose  of  building  a  bouse  with  free  access  of  light  and  air ;  he 
could  not,  therefore,  have  obstructed  the  windows  in  question.  The  de- 
fendant claims  through  Rdpk:  he  is  therefore  equally  precluded.  Palmer 
V.  FleUher  (a),  Cox  v.  MatthewM  (6),  Campion  v.  Richards  (c),  iS'isoa- 
borough  V.  Coventry  (rf),  CoiUU  v.  Gorham  (e),  Rivier  v.  Bower  (/).  No 
distinction  can  be  taken,  that  in  the  present  case  the  grant  by  Rofyfh  was  of 
land  and  not  of  a  house ;  because  it  was  a  grant  of  land  for  the  purpose  of 
building  a  house ;  and  therefore  all  the  consequences  of  a  grant  of  a  house 
would  follow.  Again,  as  Rolph  was  clearly  cognisant  of  the  progresa  of  the 
work  without  objection,  and  was  afterwards  a  party  to  the  subsequent  con- 
veyance, it  must  be  taken  that  a  licence  or  covenant  by  him  for  the  uninter- 
rupted access  of  light  and  air  through  the  windows  in  question,  must  be 
presumed;  and  that  such  licence  or  covenant  is  either  irrevocable  and 
absolute,  or  determinable  only  under  conditions  of  fact  which  ha^  not  been 
performed.  If  Rolph  is  so  bound,  then  the  obligation  is  equally  binding  on 
the  defendant ;  Bridges  v.  Blanchard  (g),  Hewlins  v.  Shippamj  (A).  An 
action  is  maintainable  if  any  part  of  the  space  occupied  be  obstructed; 
Chandler  v.  Thompson  (t). 

(o)  1  Lev.  122.  (f)  Rytn  fit  Mood.  24. 

(6)  1  Vent.  237.'  {g)  1  Adol.  &  EllU,  636. 

(c)  1  Price,  27.  (h)  6  Barn.  &  Cress.  221. 

(d)  9  Bing.  305.  (t)  3  Camp.  80. 
(f )  Mood.  &  M&lk.  396. 


MICHAELMAS  TERM.  18S6.  633 

Sflnrkef  eontrtt. — In  tJl  the  cases  cited  as  to  die  effect  of  a  grant,  there   Kmg*$  Benth, 
was  a  house  in  esse  at  the  time.    That  circumstance  sufficiently  distinguishes       v^s^w 
them  from  the  present  case,  where  the  grant  was  of  what  is  called  in  the    Blahchabd 
case  arable  bnd.     Portmore  (Earl)  v.  Bunn  (a),    Right  d.  Jeffety^  y.  Buck-      Bbidom. 
nell  {b),  are  authorities  to  show  that  where  it  appears  by  the  deed  that  the 
grantor  has  only  a  limited  interest,  the  grant  must  be  construed  as  limited 
by  the  grantor's  interest,  though  the  words  may  be  general.    Even  if  the 
old  windows  were  privileged,  the  new  ones  were  not  so,  unless  they  were 
in  precisely  the  same  place,  and  of  the  same  dimensions  j    Cherrington  v, 
Ahney  (c),    Moore  v.  Ramson  ((/).    The  implied  licence  or  covenant  con- 
tended for  by  the  other  side,  if  any  thing,  can  only  have  been  a  mere  verbal 
licence.    That  will  not  be  sufficient :  because  this  is  an  easement  which  Only 
lies  in  grant,  and  cannot  be  by  parol.    Aldre^s  case  («),  Barker  v.  Bich* 
ardson  (/),  Canham  v.  Ftsk  (g). 

Sir  IF,  Folleitf  in  reply,  also  cited  Doe  d.  Shepherd  v.  AUen  (h),  Doe 
d.  Foley  v.  fVilson  (t). 

Cur,  adv.  vuU. 

Patteson,  J.  in  the  course  of  the  term,  delivered  the  judgment  of  the 
Court  as  follows : — This  was  a  special  case  argued  before  my  brothers  WUlianu 
and  Coleridge^  and  myself.  The  action  was  for  darkening  certain  windows, 
and  otherwise  injuring  the  house  of  the  plaintiff.  The  material  facts  on 
which  our  judgment  proceeds  are  the  following: — Rolph  being  a  tenant  in 
fee  of  a  close  called  the  Seven  Acres,  by  a  deed  executed  in  1816,  and  con- 
taining only  the  usual  covenants  for  title,  granted  a  portion  of  it  in  fee  to  one 
Close,  describing  it  as  a  parcel  of  arable  land.  Close  occupied  this  parcel  as 
a  garden  for  two  or  three  years,  and  then  contracted  to  sell  it  to  one  Snel- 
grove,  who  entered  without  any  conveyance,  and  erected  a  cottage  with  two 
small  windows  at  the  east  end,  and  one  at  the  west  end.  Snelgrove  being 
still  without  any  conveyance,  contracted  to  sell  it  to  one  Elderjield,  who 
wishing  to  enlarge  the  cottage,  procured  from  Rolph  a  grant  of  twelve  ad- 
ditional feet  on  the  western  side  of  the  cottage.  This  grant  was  effected  by 
deeds  of  lease  and  release,  dated  respectively  the  11th  and  12th  September , 
1822,  in  which  Rolph,  Close,  and  Snelgrove,  were  granting  parties,  and  the 
erection  of  the  cottage  was  recited.  The  parties  **  as  to  all  their  estates  in 
the  premises,"  granted  **  all  that  parcel  of  land,"  and  the  cottage  lately  erected 
thereon,  the  parcel  admeasuring  from  north  to  south  22  feet,  and  from  east 
to  west  112  feet,  bounded  on  the  north-east  and  south  by  land  of  Rolph, 
together  with  all  ways,  &c.  lights,  easements,  8cc,  This  grant  of  112  feet 
included  the  premises  contained  in  the  deed  of  1816.  Upon  the  execution 
of  this  conveyance,  Elderfield  enlarged  his  cottage  on  the  south  side,  carrying 
it  to  the  extremity  of  his  land,  on  ground  which  before  had  been  used  as  a 
passage,  and  in  the  western  end  of  this  newly  built  part  he  inserted  a  small 
window.  At  the  eastern  end  of  the  house  he  carried  forward  a  projection 
about  5^  feet,  terminating  in  bay  windows,  and  these  bay  windows  were  sub- 
stituted for,  but  were  not  in  the  same  places,  though  in  the  same  direction  aa 


(a)  1  Bam.  &  Cress.  694.  (f)  A  Barn.  &  AM.  579. 

(fr)  2  Bam.  &  Adol.  278.  (g)  2  Cromp.  &  Jervis,  1 

(e)  2  Vera.  646.  {h)  3  Taunt.  78. 


{d)  3  Barn.  &  Cress.  332.  (t)  11  East,  56. 

(e)  9  Co.  Rep.  58. 
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the  two  fonner  windows  at  the  end  of  the  house.  It  b  for  the  ineoavenieDce 
occasioned  by  darkening  these  three  newly-made  windows  that  the  action  is 
brought.  The  cottage  in  its  altered  state  was  occupied  by  Elderfidd  till 
1828,  Rdph  continuing  to  occupy  the  remainder  of  the  field,  principally  as 
arable  land.  In  that  year  the  cottage  was  let  to  one  Co66,  who  being  desirous 
of  making  a  further  addition  to  it  on  the  north,  for  the  purpose  of  erecting  a 
chaise-house  and  stable,  procured  from  Rolpk  a  lease  for  a  term  of  years  of  a 
small  portion  of  the  field,  described  as  bounded  on  the  south  by  CM*s  dwel- 
ling-house. The  plaintiff  is  the  assignee  of  this  term,  by  an  assignment  io 
1831,  and  holds  the  remainder  of  the  premises  as  tenant  from  year  to  year  to 
Elderfield,  The  defendant  claims  under  a  subsequent  conveyance  from 
Rolpkf  who  built  a  dwelling-house  on  the  field  in  1829.  The  right  to  nuiin- 
tain  the  present  action  was  rested  in  the  argument  on  two  grounds ;  first, 
upon  the  principle  established,  that  no  man  should  derogate  from  bis  own 
grant — in  considering  which  it  was  rightly  assumed  that  the  defendant  stood 
in  precisely  the  same  situation  as  Rolph :  and,  secondly,  that  from  the  granu 
above  stated,  coupled  with  certain  grants  to  be  mentioned  hereafter,  a  licence 
or  a  covenant  for  the  unobstructed  access  of  light  and  air  through  the  win- 
dows in  question  was  to  be  presumed  ;  and  that  such  licence  or  covenant  was 
in  law  either  irrevocable  and  absolute,  or  determinable  only  under  conditions 
of  fact,  which  had  not  been  performed.  That  the  plaintifTs  argument  should 
have  its  full  weight,  it  was  obviously  necessary  to  contend  that  no  distiuctioa 
is  to  be  made  between  the  windows  in  the  cottage  when  first  built,  and  the 
windows  now  in  question,  as  no  grant  has  been  made  by  Rolph  to  those  under 
whom  the  plaintiflT  claims,  since  the  formation  of  the  present  windows,  except 
by  the  lease  of  1828.  But  we  are  of  opinion  that  this  point  cannot  be  sue- 
cessfully  contended.  With  respect  to  the  western  window,  the  part  of  the 
house  in  which  it  was  placed  had  no  existence  until  after  the  conveyance  o( 
1822,  the  land  on  which  the  structure  was  afterwards  raised  had,  up  to  that 
time,  been  used  only  as  a  passage.  As  to  the  windows  at  the  east,  the  case 
finds  that  they  do  not  occupy  the  places  of  the  old  windows :  the  wail  m 
which  those  windows  were  no  longer  exists,  and  assuming  that  no  greater 
change  of  position  has  been  made  than  is  necessarily  consequent  upon  the 
carrying  out  of  the  side  walls  five  feet,  and  converting  the  termination  into  a 
bow,  such  a  change  is,  in  our  opinion,  sufficient  to  prevent  their  being  clothed 
with  the  same  rights  as  the  former  windows.  In  whatever  way  precisely  tlie 
right  to  enjoy  the  unobstructed  access  of  light  and  air  from  adjoining  land 
may  be  acquired  (a  question  of  admitted  nicety),  still  the  act  of  the  owner  of 
such  lands,  from  which  the  right  flows,  must  have  reference  to  the  state  of 
things  at  the  time  when  it  is  supposed  to  have  taken  place  ;  and  as  the  act  of 
the  one  is  inferred  from  the  enjoyment  of  the  other  owner,  the  right  must  in 
reason  be  measured  by  that  enjoyment.  The  consent,  therefore,  cannot  fairly 
be  extended  beyond  the  access  of  light  and  air  through  the  same  aperture  (or 
one  of  the  same  dimensions,  and  in  the  same  position,)  whix:h  existed  at  the 
time  when  such  consent  is  supposed  to  have  been  given.  It  appears  to  us 
that  convenience  and  justice  both  require  this  limitation.  If  it  were  once 
admitted  that  a  new  window,  varying  in  size,  elevation,  or  position,  might  be 
substituted  for  an  old  one,  without  the  consent  of  the  owner  of  the  adjoining 
land,  it  would  be  necessary  to  submit  to  juries  questions  of  degree,  oflen  of  a 
very  uncertain  nature,  and  upon  very  unsatisfactory  evidence ;  and  a  party 
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who  had  acquiesced  in  the  existence  of  a  window  of  a  given  size,  elevation,  King'i  Bnuih, 
or  position,  because  it  was  felt  to  be  no  annoyance  to  him,  might  be  thereby 
conclude  as  to  some  other  window  to  which  he  might  have  the  greatest 
objection,  and  to  which  he  would  never  have  assented  if  it  had  come  in  ques- 
tion in  the  first  instance.  Chandler  v.  Thompson  is  not  at  all  inconsistent  with 
this  reasoning ;  there  an  ancient  window  had  been  enlarged  in  the  same  placci 
the  original  aperture  remained,  and  the  case  only  decided  that  that  aperture 
remained  privileged,  as  before  the  enlargement.  We  do  not  forget  that  the 
windows  in  the  present  case,  whatever  their  privilege  may  be,  are  not  claimed 
as  ancient  windows,  or  in  the  ordinary  way,  from  an  acquiescence  of  twenty 
years ;  but  this  circumstance  furnishes  no  ground  for  any  distinction  as  to 
the  point  now  under  consideration.  The  inquiry,  therefore,  as  to  the  first 
ground  on  which  the  plaintiff 's  case  is  rested,  is  limited  to  the  effect  of  the 
lease  of  1828  ;  in  considering  which,  we  are  not  at  liberty  to  attach  any  weight 
to  the  fact  that  the  conveyances  of  1816  and  1822  proceeded  from  the  same 
grantor.  Now  it  seems  a  strong  thing  to  contend  that  a  lease  for  years,  of 
some  feet  of  land  on  the  north  side  of  an  existing  dwelling-house,  for  the 
purpose  of  erecting  a  chaise-house  and  stables,  will  in  itself  prevent  the 
lessor  from  making  erections  on  the  south  side,  by  which  the  eastern  and 
western  windows  may  be  darkened  :  admitting,  as  we  are  disposed  to  do,  to 
the  fullest  extent,  the  principle  that  no  man  shall  be  allowed  to  derogate  from 
his  own  grant,  the  only  grant  here  is  the  lease,  and  it  would  be  extending  the 
principle  to  very  indirect  and  remote  consequences,  to  consider  the  act  com- 
plained of  as  derogating  from  that  grant.  But  it  is  said,  secondly,  that  the 
several  grants  by  Rolph^  coupled  with  his  acts  and  declarations,  amount  to  a 
licence  or  to  a  covenant  that  the  light  and  air  should  have  free  access  to  the 
house,  through  the  present  as  well  as  the  former  windows.  In  considering 
these,  it  is  proper  to  go  back  to  the  commencement ;  but  we  are  not  at  liberty  to 
attach  any  weight  to  the  statement  that  Rolph  desired  to  sell  in  building  his,  by 
which  it  is  sought  to  give  a  character  to  the  grant  of  1816,  which  on  its  face 
it  will  not  bear  :  unless  we  are  allowed  to  alter  the  terms  of  the  contract,  by 
the  introduction  of  previous  wishes  or  intentions,  we  must  regard  it  as  a  mere 
conveyance  of  arable  land ;  and  there  is  no  doubt,  that  at  any  time  previously 
to  the  erection  of  the  cottage  by  Snelgrove,  Rolph  was  at  liberty  to  erect  any 
buildings  or  walls  in  the  residue  of  the  field,  which  were  not  prejudicial 
to  the  occupation  of  the  parcel  granted  away  as  arable  land.  Nor  would  the 
erection  of  the  cottage  make  any  difference  in  his  rights,  because,  as  to  this 
cottage,  Snelgrove  did  not  claim  under  him.  The  land  not  having  been 
granted  for  building  purposes,  the  parties  were,  as  to  the  cottage,  strangers 
to  each  other ;  and  no  mere  acquiescence  for  a  shorter  period  than  twenty 
years  would  have  precluded  him  from  obstructing  the  windows.  It  was  con- 
tended, however,  that  the  grant  of  1822  altered  the  position  of  the  parties, 
and  confirmed  the  use  which  had  been  previously  made  of  the  land  for 
building.  By  the  grant  itself,  nothing  passed  from  Rolph  but  twelve  feet  of 
land,  although,  in  the  same  deed,  the  cottage  with  all  its  existing  lights,  is 
conveyed  by  Close.  The  alterations  now  in  question  were  made  subsequent 
to  that  grant ;  and  it  appears  that  although  Rolph  was  ignorant  of  the  precise 
plan  intended  to  be  adopted,  yet  he  was  oflen  on  the  spot  during  the  progress 
of  the  work,  and  had  every  means  of  obtaining  a  general  knowledge  of  the 
nature  of  the  alterations.   He  made  no  objection,  but  at  the  time  reserved  to 
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JCtas^'i  fmcft.  himself  specifically  a  tight  to  build  up  to  the  south  walL  Upon  the  evidence 
of  these  &cts^  the  Court  (which  by  the  agreeoient  of  the  parties  is  to  draw 
any  conclusion  which  a  jury  might  have  drawn)  is  desired  to  infer  that  the 
windows  now  in  existence  were  placed  in  their  present  position  with  such  an 
acquiescence  or  consent  on  the  part  ofRoipk,  as  to  warrant  the  presumption 
of  whatever  legal  instrument  may  have  been  necessary  to  convert  the  plaintJiTs 
parcel  into  a  dominant,  and  the  defendant's  into  a  servient  tenement,  in  respect 
of  these  lights.  Before  however  the  Court  will  feel  warranted  in  making  such 
a  presumption,  it  must  consider  what  right  or  power  Rofyh  had  to  prevent  die 
throwing  out  of  these  windows.  The  fullest  knowledge,  with  entire,  but  inere 
acquiescence,  cannot  bind  a  party  who  has  no  means  of  resistance.  There 
may  appear  to  be  some  hardship  in  holding  that  the  owner  of  a  close,  who 
has  stood  by  without  notice  or  remonstrance,  while  his  neighbour  has  incurred 
great  expense  in  building  upon  his  own  adjoining  land,  shall  be  at  liberty 
by  subsequent  erections  to  darken  the  windows,  and  so  destroy  the  comfort 
of  such  buildings ;  yet  there  can  be  no  doubt  of  his  right  so  to  do,  at  any 
time  before  the  expiration  of  twenty  years  from  their  erection,  and  this  with 
good  reason;  for  it  is  far  more  just  and  convenient  that  the  party  who 
seeks  to  add  to  the  enjoyment  of  his  own  land,  by  any  thing  in  the  nature 
of  an  easement  upon  his  neighbour's  land,  should  first  secure  the  right  to  it 
by  some  unambiguous  and  well  understood  grant  of  it,  from  the  owner  of 
that  land,  than  that  such  right  should  be  acquired  gradually  as  it  were,  and 
almost  without  the  cognizance  of  the  grantor,  in  so  uncertain  a  manner  as  to 
create  indefinite  and  puzzling  questions  of  fact,  to  be  decided,  as  we  daily 
see,  by  litigation.  If  a  party  who  has  neglected  to  secure  to  himself  rights  so 
important,  by  previous  express  licence  or  covenant,  relies  for  his  tide  to 
them  upon  any  thing  short  of  an  acquiescence  for  twenty  years,  we  think  the 
amu  lies  upon  him,  of  producing  such  evidence  as  leads  clearly  and  conclu- 
sively to  the  inference  of  a  licence  or  a  covenant.  It  is  difiScult,  perhaps 
impossible,  to  define  the  necessary  amount  of  such  evidence,  but  we  are  of 
opinicm  that  the  amount  in  the  present  case  is  clearly  insufficient.  This 
disposes  of  the  action  as  regards  the  windows.  With  respect  to  the  injury 
alleged  to  be  occasioned  by  the  building  of  the  wall  to  the  body  of  the  house, 
it  is  sufficient'  to  say,  that  when  that  part  of  the  house  was  built,  and  en- 
croached on  Rolph^s  land,  it  was  stipulated  that  he  should  be  at  libertyiat  any 
subsequent  time  to  build  close  up  to  the  wall  in  question. 

Judgment  for  the  defendant. 


END  OF   MICHABLMAS   TERM. 
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REGUL-E  GENERALES. 

Hilary  Term,  6  William  IV.  j^,-    .^  ^^^^^^^ 

1.  ^HEREAS  by  the  statute  4  Henry  4,  c.  18,  it  was  enacted  **  That  all  the  UegiAm 
attorneys  shall  be  examined  by  die  justices  and  by  their  discretion  their  Genemles. 
names  put  on  the  roll,  and  they  that  be  good  and  yertaous,  and  of  good  fame, 
shall  be  received  and  sworn  well  and  truly  to  serve  in  their  offices."  And 
whereas  by  the  statute  S  Jac.  1,  c.  7,  sec.  2,  it  was  enacted,  **  That  none 
shall  from  henceforth  be  admitted  attorneys  in  any  of  the  King's  Courts  of 
Record,  but  such  as  have  been  brought  up  in  the  same  Courts,  or  otherwise 
well  practised  in  soliciting  of  causes,  and  have  been  found  by  their  dealings 
to  be  skilful  and  of  honest  disposition,  and  that  none  be  sufiered  to  solicit 
any  cause  or  causes  in  any  of  the  Courts  aforesaid,  but  only  such  as  are 
known  to  be  men  of  sufficient  and  honest  disposition."  And  whereas  by  a 
rule  made  in  Michaelnuu  Term,  1654,  in  the  Courts  of  King's  Bench  and 
Comnum  PUaSf  it  was  ordered  that  the  Courts  **  should  once  in  every  year, 
in  Michaelmas  Term,  nominate  twelve  or  more  able  and  credible  practisers 
to  continue  for  the  ensuing  year,  to  examine  such  persons  as  should  desire  to 
be  admitted  attorneys,  and  appoint  convenient  times  and  places  for  the  exa- 
mination :  and  the  persons  desiring  to  be  admitted  were  first  to  attehd  with 
their  proofs  of  service,  then  to  repair  to  the  persons  appointed  to  examine, 
and,  being  approved,  to  be  presented  to  the  Court  and  sworn."  And  whereas 
by  the  statute  2  Geo.  2,  c.  23,  s.  2,  it  was  enacted,  '*That  the  Judges,  or  any 
one  or  more  of  them,  should,  and  they  were  thereby  authorized  and  required, 
before  they  should  admit  such  person  to  take  the  oath,  to*  examine  and  in- 
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Kin^i  Bmtdu  ^t^^  ^7  >och  ways  and  means  as  they  should  think  proper,  toodiing  his 
v^s^w  fitness  and  capacity  to  act  as  an  attorney  :  and  if  such  Jodge  or  Judges  re- 
^^*P>^  spectively  should  he  therehy  satisfied  that  such  person  is  duly  qualified  to  he 
admitted  to  act  as  an  attorney,  then,  and  not  otherwise,  the  said  Judge  or 
Judges  of  the  said  Courts  respectively  should,  and  they  were  thereby  autho- 
rized to  administer  to  such  persons  the  oath  thereinafter  directed  to  be  taken 
by  attorneys :  and  after  such  oath  taken,  to  cause  him  to  be  admitted  an 
attorney  of  such  Court  respectively.**  And  whereas  in  order  to  carry  the 
last-mentioned  statute  more  fully  into  effect,  it  is  expedient  annually  to 
appoint  examiners,  subject  to  the  control  of  the  Judges  in  manner  hereinafter 
mentioned :  It  is  Ordered  that  the  several  Masters  and  Prothonotaries  for 
the  time  being  of  the  Courts  of  King's  Btnck,  Common  PieaSt  or  Exckequer^ 
respectively,  together  with  twelve  attorneys  or  solicitors,  to  be  appointed  by 
a  Rule  of  Court  in  Eatter  Term  in  every  year,  be  examiners  for  one  year  : 
any  five  of  whom  (one  whereof  to  be  one  of  the  said  Masters  or  Prothonota- 
ries) shall  be  competent  to  conduct  the  examination ;  and  that  fiY>m  and  after 
the  last  day  of  next  Easter  Term,  subject  to  such  appeal  as  hereinafter  men- 
tioned, no  person  shall  be  admitted  to  be  sworn  an  attorney  of  any  of  the 
Courts,  except  on  production  of  a  certificate  signed  by  the  major  part  of  such 
examiners  actually  present  at  and  conducting  his  examination,  testifying  his 
fitness  and  capacity  to  act  as  an  attorney  ;  such  certificate  to  be  in  force  only 
to  the  end  of  the  Term  next  following  the  date  thereof,  unless  such  time  shall 
be  specially  extended  by  the  order  of  a  Judge. 

2.  It  is  further  Ordered,  that  the  examiners  so  to  be  appointed  shall  con- 
duct the  said  examinations  under  regulations  to  be  first  submitted  to  and 
approved  by  the  Judges. 

d.  And  it  is  further  Ordered,  that  in  case  any  person  shall  be  dissatisfied 
with  the  refusal  of  the  examiners  to  grant  such  certificate,  he  shall  be  at 
liberty  to  apply  for  admission  by  petition  in  writing  to  the  Judges,  to  he  deli- 
vered to  the  Clerk  of  the  Lord  Chief  Justice  of  the  Court  o£  King*$  BencA, 
upon  which  no  fee  or  gratuity  shall  be  received;  which  application  shall  be 
heard  in  Serjeant's  Inn  Hall^  by  not  less  than  three  of  the  Judges. 

4.  And  whereas  the  Hall  or  building  of  the  Incorporated  Law  Society  of 
the  United  Kingdom,  in  Chancery  Lanct  will  be  a  fit  and  convenient  place 
for  holding  the  said  examination,  and  the  said  Society  have  consented  to 
allow  the  same  to  be  used  for  that  purpose :  It  is  further  Ordered,  that  until 
further  order  such  examinations  be  there  held  on  such  days,  being  within  the 
last  ten  days  of  every  Term,  as  the  said  examiners  or  any  five  of  them  shall 
appoint ;  and  that  any  person  not  previously  admitted  an  attorney  of  any  of 
the  three  Courts,  and  desirous  of  being  admitted,  shall,  in  addition  to  the 
notices  already  required,  give  a  Term's  notice  to  the  said  examiners  of  his 
intention  to  apply  for  examination,  by  leaving  the  same  with  the  Secretary  of 
the  said  Society  at  their  said  Hall ;  which  notice  shall  also  state  his  place  or 
places  of  residence,  or  service  for  the  kst  preceding  twelve  months ;  and  in 
case  of  application  to  be  admitted,  on  a  refusal  of  the  certificate,  shall  give 
ten  days'  notice,  to  be  served  in  like  mannej,  of  the  day  appointed  for 
hearing  the  same. 


HOLIDAYS  AT  THE  LAW  COURTS. 

WiTBRBAS  by  the  Act  of  tlie  S  &  4  W.  4,  c.  42,  s.  43,  it  is  enactiKl^  that 
none  of  the  several  days  mentioned  in  the  statute  passed  in  the  session  of 
Parliament  holden  in  the  fiAh  and  sixth  year  of  the  reign  of  King  Edward  the 
6th,  intituled,  <<  An  Act  for  keeping  Holidays  and  Fasting  Days,"  shall  be 
kept  or  observed  in  the  Courts  of  Common  Law,  or  in  the  several  offices 
belonging  thereto,  except  Sundays,  the  day  of  the  Nativity  of  our  Lord,  and 
the  three  following  days,  and  Monday  and  Tuesday  in  Easter  week :  It  is 
hereby  ordered,  that  henceforth,  in  addition  to  the  said  days,  the  following 
and  none  other  shall  be  observed  or  kept  as  holidays  in  the  several  offices 
belonging  to  the  said  Courts,  viz. — Good  Friday  and  Easier  Ere,  and  such 
of  the  five  days  following  as  may  not  fall  in  the  time  of  Term,  but  not  other- 
wise :  the  Birth-day  of  our  Lord  the  King,  the  Birth-day  of  our  Lady  the 
Queen,  the  day  of  the  Accession  of  our  Lord  the  King,  IVhH  Monday,  and 
Whii  Tuesday. 

{Sigffed  by  all  the  above-named  Judges,) 

VOL.  I.  V    Y 


-GeneralM. 
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5.  And  it  is  further  Ordered,  that  three  days  at  the  least  before  the  com-    King's  Bench, 
mencement  of  the  Term  next  preceding  that  in  which  any  person  not  before        v^v^ 
admitted  shall  propose  to  be  admitted  an  attorney  of  cither  of  the  Courts,  he      ^^\"1. 
shall  cause  to  be  delivered  at  the  Master's  or  Prothonotary's  Office,  as  the        '^    "^  ^ 
case  may  be,  instead  of  affixing  the  same  on  the  walls  of  the  Courts,  as  now 
required,  the  usual  written  notices,  which  shall  state,  in  addition  to  the  parti- 
culars now  required,  his  place  or  places  of  abode  or  service  for  the  last  preceding 
twelve  months,  and  the  Master  or  Prothonotary,  as  the  case  may  be,  shall 
reduce  all  such  notices  as  in  this  rule  first  mentioned  into  an  alphabetical 
table  or  tables  under  convenient  heads,  and  affix  the  same,  on  the  first  day 
of  Term,  in  some  conspicuous  place  within  or  near  to  and  on  the  outside  of 
each  Court. 

6.  And  whereas  it  is  expedient  that  upon  the  re-admission  of  attornies 
the  judges  should  have  further  means  of  inquiring  as  to  the  circumstances 
under  which  persons  applying  to  be  re-admitted  discontinue  to  practise,  and 
as  to  their  conduct  and  employment  during  the  time  of  such  discontinuance.  It 
is  further  Ordered,  that  at  the  time  of  giving  the  usual  notice  of  the  inten- 
tion to  apply  for  such  re-admission,  the  party  shall  cause  to  be  filed  the 
affidavit  on  which  he  seeks  to  be  re-admitted,  with  the  Master  or  Protho- 
notary, as  the  case  may  be,  whkh  affidavit  shall  contain,  in  addition  to  the 
particulars  now  required,  a  statement  of  his  place  or  places  of  abode  during 
the  last  preceding  year ;  and  such  person  shall  also  at  the  same  time  cause  to 
be  left  a  copy  of  such  affidavit  with  the  clerk  of  the  Lord  Chief  Justice  of 
the  Court  of  King's  Bench,  and  the  rule  for  the  re-admission  of  such  person 
shall  be  drawn  up  on  reading  such  affidavit,  and  also  an  affidavit  of  such 
copy  having  been  left  in  compliance  witli  this  rule. 

Dehman.  S.  Gaselee.  J.  Patteson. 

N.  C.  TiKDAL.  J.  Parke,  J.  Gurney. 

Abikoer.  W.  Bolland.  J.  Williams. 

J.  A.  Park.  J.  B.  Bosanquet.  J.  T.  Coleridge, 

J.  LiTTLEDALE.  £.  H.  AlBERSON. 
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Bail  CtfUff . 

v#^^^  Dter  v.  Levi. 

uiSdtoiMiT    T^^^  ^^  ^^  action  of  debt  brought  to  recover  the  sum  of  2/.  16*.  6<f.,  for 

Courts  of  Re.  businesB  done  by  an  attorney.     At  the  trial  before  the  under-aherifiT 

^hTnibi^t^     of  Middlesex,  on  the  6th  August  last,  the  jury  gave  a  verdict  for  the  sum  of 

of  privileged        1/.  6*.  4 J.     It  was  admitted  at  the  trial  that  the  parties  resided,  and  the 

unlforauj  eJ*^'*  causc  of  action  arose,  within  the  jurisdiction  of  the  Court  for  die  recovery  of 

Process  Act,         small  debts  at  Blackheath  and  the  neighbourhood.     A  rule  was  obtained  in 

Michaelmas  Term  to  show  cause  why  judgment  should  not  be  given  for  the 

defendant,  and  why  the  plaintiff  should  not  pay  treble  costs  to  the  defendant, 

pursuant  to  the  several  statutes  of  5  Geo.  8,  c.  8  ;  10  Geo.  8,  c.  29 ;  and  47 

Geo,  8,  sess.  1,  c.  iv. ;  and  that  in  the  meantime  proceedings  be  stayed. 

Manself  showed  cause. — ^The  plaintiff  in  this  case  is  an  attomey,  and 
when  attorneys  sue  for  their  costs,  they  are  not  bound  to  sue  in  Courts 
of  Request.  This  was  an  action  for  costs,  and  in  Tidd^s  Practice  (a)  it  is 
laid  down,  that  attomies  may  sue  in  their  own  Courts  for  debts  under  forty 
shillings.  The  Uniformity  of  Process  Act  has  done  away  with  all  pro- 
ceedings except  by  summons  and  capias,  but  still  it  appears  from  the 
indorsement  of  the  writ  itself,  and  from  the  declaration,  that  the  plaintiff  is 
an  attorney,  and  is  suing  for  business  done  by  him  as  such ;  he,  therefore^ 
clearly  is  not  bound  by  the  Acts  establishing  this  Court  of  Requests. 

Steer,  conir^. — There  is  a  provision  in  the  statute  5  Geo.  8,  c  8,  s.  28, 
that  no  attorney  is  to  have  privilege  in  the  Court  tliereby  established.  That 
would  be  a  sufficient  answer  on  that  point,  but  there  is  also  another.  The 
Uniformity  of  Process  Act,  by  doing  away  with  all  proceedings  by  attachment 
of  privilege,  has  in  effect  taken  away  the  privilege  of  attomies  to  be  exempted 
from  the  operation  of  Acts  establishing  Courts  of  Request. 

There  were  other  points  argued,  which  it  is  unnecessary  to  notice. 

Cur.  adv*  xmli, 

LiTTLEDALE,  J.  this  term  (Feb.  1st,)  gave  judgment. — ^This  was  a  case 
argued  before  me  last  term,  in  which  the  plaintiff,  an  attorney  of  this  Ccrart, 
sued  in  the  superior  Court  for  his  costs,  and  the  cause  was  tried  before  the 
Sheriff  on  a  writ  of  trial.  The  plaintiff  recovered  a  verdict  for  1/.  6s*  id. 
A  rule  was  then  obtained  to  show  cause  why  judgment  should  not  be  given 
for  the  defendant,  and  why  the  plaintiff  should  not  pay  treble  costs  to 
the  defendant,  pursuant  to  the  several  statutes  of  5  Geo.  8,  c.  8 ;  10  Geo. 
8,  c.  29  ;  and  47  Geo.  3,  sess.  1,  c.  iv.  I  was  prepared  to  give  judgment  last 
term  on  the  question  as  to  the  costs,  but  I  took  time  to  reconsider  the  case. 
At  that  time  it  appeared  to  me  that  the  plaintiff  being  an  attorney  was  not 
protected  by  his  privilege,  and  that  he  ought  to  have  sued  in  the  Court  of 
Requests.  On  further  consideration  of  tlie  subject,  and  on  the  authority  of 
a  case  decided  this  term  in  the  Court  of  Excltequer  (6),  I  have,  on  that  part 
of  my  judgment,  come  to  a  different  conclusion,  and  think  that  the  plaintiff, 

(«)  P.  80,  9th  edit.  (6)  Wright  v.  Skinner,  3  Cromp.,  Heei.,  & 

Rose.,  144. 
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being  an  attorney,  was  not  bound  to  sue  in  the  Court  of  Requests.    I  founded     Bail  Court, 

my  opinion  last  term  4>n  the  cases  of  Tagg  ▼.  Madan  (a),  and  Parker  v.        ^i^v^ 

Vaughan  (6),  and  particularly  on  the  first.     In  that  case  the  plaintiff,  an         ^^** 

attorney,  had  not  sued  by  attachment  of  privilege,  and  on  an  application  to         l^vi. 

plead  that  the  cause  of  action  arose  within  the  jurisdiction  of  a  Court  of 

Requests,  it  was  said  by  the  Court,  that  as  the  plaintiff  had  sued  as  a  common 

person  he  was  not  protected  by  his  privilege.   The  reason  given  was,  that  he 

had  elected  to  sue  as  a  common  person,  and  had  thereby  waived  his  privilege. . 

By  the  Uniformity  of  Process  Act  the  attachment  of  privilege  is  taken  away, 

but  not  the  privilege  itself.     Before  that  statute  an  attorney  might  elect  to 

sue  as  a  common  person,  now  the  statute  having  taken  away  the  attachment 

of  privilege,  it  is  not  left  to  the  option  of  an  attorney  to  sue  as  a  common 

person,  or  not,  as  he  pleases ;  but  th^i  it  was  not  the  intention  of  the  Act 

altogether  to  deprive  attomies  of  their  privilege  of  suing  in  the  superior 

Courts.    Therefore,  on  the  authority  of  the  case  in  the  Exchequer,  deciding 

that  though  the  election  of  suing  by  attachment  of  privilege  is  taken  away, 

yet  the  privilege  itself  is  not,  because  an  attorney  is  deprived  of  that  election ; 

this  rule  must  be  discharged.     This  decision  puts  an  end  to  the  other  points 

argued  in  the  case.    The  clause  in  the  statute  5  Geo,  S,  c.  8,  that  attomies 

are  not  to  have  their  privilege  in  the  Court  thereby  established,  applies  only 

to  attomies  who  are  defendants^  who  are  served  with  process  of  that  Court, 

but  does  not  apply  to  plaintiffs. 

Rule  discharged  without  costs. 

(a)  1  Bos.  k  Pul.  629.  (6)  2  Bos.  &  Pul.  29. 


Rtan  v.  Farnell. 

A  Rule  had  been  obtained  to  show  cause  why  defendant's  attorney  should  ^  ™*«  ^  •'>^^ 
not  pay  him  a  sum  of  money.     On  cause  being  shown,  it  was  referred  to  ^n^  riioaid 
the  Master.     The  Master  found  that  a  certain  sum  was  due  by  the  attorney  not  p*y  his  client 
to  his  client,  and  made  his  allocatur  accordingly.     Upon  the  Master's  report  hftving  b«en 
being  made,  the  rule  which  had  been  obtained  was  made  absolute.   The  sum  ^^^^^^ 
not  having  been  paid, —  found  a  ceruin 

•am  dae,  and 
oiada  hii  attoc^mq 

BarstoWf  now  moved  for  a  rule  absolute,  in  the  first  instance,  for  an  attach-  accordingly, 
ment  against  the  attorney.     He  submitted  that  the  case  differed  from  the  jSHr'Jrmad? 
ordinary  case,  where  an  attorney  is  ordered  to  pay  a  sum  of  money,  as  the  absointe  :—£«», 
Master's  tUlocatur  has  been  adopted  and  confirmed  by  the  Court.  ^hi^aorthe 

non>payment  was 

Patteson,  J.— I  think  there  is  no  difference,  the  Master  is  only  an  arbi-  uJj  tot  instance. 
trator,  and  is  put  in  the  place  of  the  Court  to  ascertain  the  amount  due.     I 
think  the  parties  are  in  the  same  situation  as  if  the  order  had  been  made  in 
the  first  instance  by  the  Court  (c). 

Rule  fiMJ  only  granted. 

(e)  Reg.  Gen.  T,  T.  17  0.  3. 
Y  Y  2 


cumstanceB  and 
resident  •bro«d. 
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^^^'''  OxENDON  V.  Cropper. 

After  verdict         ZT^HITEHURST  a^^Wed  for  a  rule  to  show  cause  why  the  plaintiffshould  not 

and*l**r ttWrf'for  fi>'^®  security  for  tlie  costs  incurred  in  this  cause.      The  cause  was  tried 

anew  trial. the      at  the  last  assizes,  when  a  verdict  was  found  for  the  defendant.     In  Michael-- 

ord^rthe  pi^pUflT  ^"^^  ^^n  the  plaintiff  obtained  a  rule  nUi  for  a  new  trial,  which  had  not  yet 

to  find  M«nri^     come  on  to  be  argued.     The  plaintiff  is  in  insolvent  circumstances,  and  after 

iainMiventcir-^'  being  in  prison  for  debt  for  some  time  got  discharged,  and  is  now  living  at 

Paris.    This  is  certainly  a  novel  case  in  which  to  apply  for  security  for  costs  ; 

but  it  is  submitted  that  it  is  a  case  in  which  the  Court  will  grant  it.     [Po/- 

tesont  J. — It  is  certainly  a  novel  case ;  all  the  costs  have  already  been  incurred 

except  those  of  the  argument  on  the  new  trial.] — In  the  case  of  Lewis  v. 

Ovens  {a)^  the  Court  granted  a  similar  application,  on  a  writ  of  error  being 

brought. 

Pattesok,  J. — There  the  writ  of  error  was  brought  for  the  purpose  of 
delay,  here  there  is  a  point  of  law  to  be  argued.  I  cannot  grant  this  appli- 
cation, as  I  must  assume  there  is  some  doubt  as  to  the  verdict  being  right. 
I  know  of  no  instance  where  security  for  costs  has  been  granted,  except  at 
the  commencement  of  the  proceedings,  where  the  party  is  resident  abroad. 
Here  all  the  expenses  have  already  been  incurred. 

JVhiiehuntf  then  asked  leave  to  alter  his  motion,  and  to  confine  it  to  the 
future  costs  that  would  arise  on  the  argument. 

Patteson,  J. — I  think  I  cannot  grant  that  application.  The  only  mode  of 
enforcing  the  rule  would  be  to  order  that  the  judgment  should  be  entered  up, 
which  would  be  contrary  to  the  opinion  of  the  Court  as  at  present  expressed. 

Rule  refused, 
(a)  5  Baro.  &  Aid.  365. 

CowPEii  and  another  v.  Jones. 

On  a  Bham  plea  ^HIS  was  an  action  of  debt  on  recognizance  of  bail  for  one  Stenbvrg.  The 
c^ui^  winll^t  ^''*  defendant  pleaded,  that  after  judgment  had  been  recovered  against  Sitn- 
give  the  piaintur  buvg,  and  before  any  action  accrued  to  the  plaintiff,  and  before  the  commence- 
ment aBfor°waut*  ment  of  the  action,  that  Stcnhurg  became  bankrupt,  according  to  the  statutes 
pf  a  plea.  relating  to  bankrupts. 

Manscl,  moved  for  a  rule  to  show  cause  why  the  plaintiff  should  not  have 
leave  to  sign  judgment  as  for  want  of  a  plea.  This  plea  is  a  mere  sham 
plea,  and,  if  true,  is  no  answer  to  the  action.  The  object  of  the  defendant  is 
merely  to  delay  the  cause.  It  is  a  mere  trick,  and  the  Court  will  grant  this 
rule.     The  case  o^Milcy  v.  WaUs  {l)  is  an  authority  for  this  application. 

Patteson,  J. — I  do  not  know  that  I  have  power  to  give  leave  for  judg- 
ment to  be  signed  as  for  want  of  a  plea.     It  was  at  one  time  ruled  by  the 

(h)  iDowl,  P.  C.648. 
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Courts,  that  when  a  sham  plea  was  pleaded,  the  plaintiiF  should  be  at  liberty      Bail  Court, 
to  sign  judgment  as  for  want  of  a  plea.     Afterwards  they  retraced  their  steps        ^-^v-^ 
and  refused  to  allow  judgment  to  be  signed  except  under  particular  circum-       Cowpk* 
stances,  as  where  the  defendant  is  under  terms,  or  where  the  plea  is  of  such  a        Jones* 
nature  as  to  require  two  different  modes  of  trial.     But  where  the  plea  is  only 
a  statement  of  facts,  and  it  is  suggested  that  they  are  not  an  answer  to  the 
action,  the  Court  will  not  give  leave  to  sign  judgment  as  for  want  of  a  plea. 
The  defendant  must  demur,  and  I  hope  some  rule  will  be  adopted  to  argue 
such  demurrers  early  in  the  term* 

Rule  refused. 


Armstrong  v.  Marshall. 

^HIS  was  an  action  by  a  surveyor  for  his  expenses  in  making  plans  of  some  i.  iiie  eouit 

mines.  The  plans  were  made  for  the  purpose  of  being  given  in  evidence  in  J^"  ^^on'tiie' 
an  action  of  trespass  between  the  occupiers  of  two  adjacent  mines.  The  plans,  groand  Uiattho 
it  appeared,  were  not  accurate,  which  was  accounted  for  by  the  plaintiff  by  JJ^J^^toin"^ 
the  state  of  the  air  in  the  mines.     They  were  given  in  evidence  in  the  action  evidence,  uwt  re* 
of  trespass,  and  the  special  jury  by  which  it  was  tried  had  the  plans  by  them  pewtogondie 
while  considering  their  verdict.     This  action  by  the  surveyor  was  referred  to  ««»  of  the  award. 
a  barrister  to  award  what  was  due.     At  a  meeting  before  the  arbitrator,  one  by  a  surveyor  for 
of  the  special  jury  who  had  tried  the  action  of  trespass,  was  examined  as  to  m«kin8»n»ep»*n» 

1  *.ii  111  t  t  '  '  'It         which  were  inac- 

the  accuracy  of  the  plans,  and  he  deposed  to  bis  own  impression  that  they  curate,  but  which 
were  inaccurate.     On  being  further  questioned  as  to  the  effect  the  plans  had  ***i  ^^^  ^\l^  ** 

,      .  .  .  ,     .  1?        .  1  .  1  1  *    t       evldcnceonthe 

on  the  jury  in  agreeing  on  their  verdict,  it  was  objected  on  the  part  of  the  trial  of  •< 


plaintiff,  that  such  evidence  was  inadmissible.    The  arbitrator  rejected  the  fo^^hiSlSey*^" 
evidence,  and  ultimately  made  his  award  that  the  defendant  should  pay  the  had  on  the  jury  in 
plaintiff  17/.  2*.     A  rule  was  obtained  last  Michaelmas  Term  to  show  cause  *fXtV*it  wt 
why  the  award  should  not  be  set  aside,  on  the  ground  that  the  arbitrator  had  deuce, 
rejected  this  evidence. 

Erkj  now  showed  cause. — This  rule  cannot  be  supported,  for  two  reasons. 
In  the  first  place  the  objection  does  not  appear  on  the  face  of  the  award,  and 
all  the  authorities  show  that  it  cannot  therefore  be  made.  If  the  Court  should 
think  that  argument  invalid,  the  rule  must  yet  be  discharged ;  as  the  arbitra- 
tor was  right  in  rejecting  the  evidence  offered.  The  impressions  which  the 
plans  created  in  the  minds  of  the  rest  of  the  jury,  or  their  opinions,  could  not 
possibly  be  evidence  in  the  cause.  Those  impressions  and  opinions  could 
only  be  derived  from  their  conversations,  which  are  clearly  inadmissible  in 
evidence.  It  is,  moreover^  very  inexpedient  to  make  such  inquiries  of  thd 
jurors  who  have  tried  a  cause. 

Crowder,  cotttri. — The  question  here  is,  whether  a  certain  line  of  evidence 
was  improperly  rejected  by  the  arbitrator.  The  arbitrator  must  have  thought 
that  the  questions  put  related  to  a  matter  the  juror  was  bound  not  to  reveal. 
That  is  clearly  an  erroneous  idea,  a  special  jury  not  being  bound  to  secresy 
like  a  grand  jury.  The  evidence  was  admissible;  It  was  material  to  know 
whether  the  plans  were  the  foundation  of  the  jury's  decision.  This  was  a 
question  not  of  opinion  or  of  conversation,  but  of  fact.    As  regarded  the  jiitor 
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jBai7  Court, 
Abmstrono 

V. 

Mabsuall. 


examined,  it  was  asking  bim  on  what  he  acted  in  giving  his  verdict.  As 
regards  the  other  jurors,  their  consultation  together  was  a  fiict,  and  it  was 
also  a  fact  whether  or  not  they  took  these  plans  into  their  consideration  in 
agreeing  on  their  verdict.  These  were  facts  which  were  admissible  in  evi- 
dence, and  this  rule  must  be  made  absolute.  The  objection  taken,  that  the 
rejection  of  this  evidence  does  not  appear  on  the  face  of  the  award,  cannot  be 
supported.  The  case  of  Wade  v.  Huntlty  (a),  decides  that  a  mistake  in  the 
judgment  of  the  arbitrator  is  a  cause  for  setting  aside  an  award.  [PMesomt 
J. — ^The  case  of  Campbell  v.  Twemlow  (6),  is  conclusive  against  this  applica- 
tion.^]— ^The  judgments  of  Lord  Tenlerden  and  Lord  Eldon  in  the  cases  of 
Richardson  v.  Nourse  (c)  and  Young  v.  Walter  (d)  are,  however,  in  favour  of 
this  application. 

Cur,  ado.  tnUi, 


Patteson,  J. — The  objection  here  made  does  not  arise  on  the  face  of  the 
award,  and  I  think  I  am  bound  to  decide  this  case  on  the  authority  of  that  of 
Campbell  v.  Twemlow.  If  parties  are  allowed  to  bring  on  those  questions 
which  do  not  appear  on  the  face  of  the  award,  there  is  no  saying  to  what 
extent  the  rule  will  gradually  be  broken  in  upon.  It  is  far  better  to  adhere 
to  the  broad  principle.  Therefore,  without  deciding  the  question  as  to  the 
admissibility  of  tlie  evidence,  1  must  decide  that  I  am  bound  by  the  award, 
and  the  rule  must  be  discharged.  At  the  same  time  I  do  not  wish  to  have 
it  supposed  that  the  arbitrator  was  wrong ;  I  think  he  was  right,  but  this 
opinion  is  entirely  extra-judicial. 

Rule  discharged. 


(a)  Tidd  Prac.  841,  9th  edit. 
{h)  I  Price,  81. 


(c)  3  Barn.  &  Aid.  337. 

(d)  9Vw.jiin.364. 


Judgment  hav. 
iog  been  reco- 
vered iu  a  debt 
for  20/.  debt  and 
1#.  as  merely  no- 
minal damages, 
the  defendant  is 
entitled  to  hit  dis- 
charge under  the 
Small  Debtors* 
Act. 


FoGARTY  V.  Smith. 

I>  BAYLY ^  opposed  the] discharge  of  a  prisoner  under  the  Small  Debtors* 
'Act,  48  Geo.  3,  c.  123.  The  action  was  in  debt  in  the  Bdrough  Court 
of  Plymouth.  The  judgment  was  for  ?0/«  debt,  and  11.  3«.  \0d.  damages 
and  costS}  which  last  sum  is  made  up  of  one  shilling  damages  and  71. 2s.  lOcL 
for  costs.  The  question  here  is,  whether  this  is  a  judgment  for  any  debt  or 
damages  not  exceeding  201.  exclusive  of  costs,  within  the  meaning  of  the  Act. 
The  point  turns  on  whether  the  one  shilling  nominal  damages  takes  the  case 
out  of  the  statute.  The  Court  will  look  to  the  judgment  alone,  from  which 
it  is  clear  the  debt  and  damages  exceed  20L  The  defendant  therefore  is 
not  entitled  to  his  discharge.  No  distinction  can  Ife  drawn  between  the 
words  "  debt  or  damages"  and  ^<  debt  and  damages,"  but  the  former  word8« 
which  are  those  used  in  the  Act,  imply  the  same  as  if  the  latter  had  been  used. 
The  cases  of  Cooper  v.  Bliss  {e\  and  Doe  v.  — — (/),  show  that  the  sum 
for  which  the  party  is  in  execution  is  that  to  which  the  Court  wiU  look. 

Mansel,  contrd. — This  case  is  within  the  Act,  which  refers  to  two  species  of 
demands.    If  the  action  is  in  assumpsit,  the  damages,  which  is  the  substantial 


(•)2Dowl.P.C.749. 


(/)  lDowl.P,C.e9. 
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ihiog  recorered,  are  what  the  Act  refers  to ;  but  if  the  action  is  in  debt,  the      BmI  Court, 
debi  recovered  is  what  the  Act  refers  to.  If  these  were  real  damages,  tlien  the        «^vw 
case  would  be  out  of  the  statute,  but  being  merely  nominal,  the  defendant  is       ^ooabty 
entitled  to  be  discharged.  [Patteson,  J. — The  Master  says  that  the  practice        Snirv. 
in  taxing  the  costs  is  to  deduct  the  shilling  given  as  nominal  damages  from 
the  amount  of  costs;  the  whole  therefore  of  the  sum  of  7/.  d«.  Kk/.  ta  fact 
is  resolved  into  costB.]^-*That  is  an  additional  reason  why  the  defendant  in 
this  ease  should  be  entitled  to  the  benefit  of  the  Act. 

Pattbson,  J.^It  appears  that  the  words  of  the  Act  are,  that  where  persons 
are  in  execution  on  any  judgment  for  any  **  debt  or  damages,  &c. ;"  **  da- 
mages*' meaning  where  the  sum  due  arises  on  an  action  where  damages  are 
the  principal  thing  recovered ;  and  **  debt*'  meaning  where  the  debt  is  that  for 
which  the  action  is  brought.  It  is  clear  that  the  costs  are  out  of  the  question 
by  the  words  of  the  Act.  Where  the  action  is  in  debt,  and  a  large  sum  is  given 
for  interest  by  way  of  damages,  the  inclination  of  my  mind  is  to  think  that  it 
would  be  within  the  meaning  of  the  words  of  the  Act ;  but  where,  as  in  the 
present  case,  only  one  shilling  is  given  merely  as  nominal  damages,  and  the 
practice  is  to  allow  that  shilling  in  taxing  the  costs,  I  do  not  think  it  is 
within  the  meaning  of  the  words  of  the  Act  The  defendant,  therefore,  is 
entitled  to  be  discharged. 

Rule  for  the  defendant  to  be  discharged. 


Curtis  v,  Tabram. 

^HIS  case,  where  a  rule  for  judgment  as  in  case  of  nonsuit  was  enlarged  k  rule  for  judg 

last  term  (a),  came  on  again  for  argument.     No  additional  affidavit  had  Jlf^u"  JJI.j'J^^^ 
been  filed  on  the  part  of  the  defendant,  of  any  firesh  service  of  the  rule  having  gnmted,  though 
beenefiected.  df^'^^tbc 

de&ult  of  the 

W.  H.  WaUonj  on  the  part  of  the  agent  of  the  plaintiff's  attorney,  showed  ^  ■*"    ' 
cause.     After  a  lapse  of  nearly  eight  years,  it  must  be  presumed  that  it  was 
by  agreement  between  tlie  parties  that  the  cause  was  not  proceeded  wjtb- 
At  any  rate  there  has  been  such  a  delay  on  the  part  of  the  defendant  in 
applying  for  this  rule,  that  the  Court  will  not  now  make  it  absolute. 

AtuUn^  contrd* — The  words  of  the  statute  14  Geo.  2,  c.  17,  are  imperative, 
that  the  defendant  may  at  any  time  after  default  sign  judgment  as  in  case  of 
nonsuit.  [PeUUson^  J. — The  practice  has  been  not  to  consider  it  imperative,  as 
the  Courts  oflen  say,  on  reasonable  grounds  being  shown,  that  they  will  dis- 
charge the  rule,  unless  the  defendant  will  agree  to  a  $tet  firoceuu$^ — That 
practice  is  not  contradictory  to  the  interpretation  of  the  statute  that  is  now 
contended  for.  There  are  no  cases  precisely  in  point.  Those  of  Doe  d« 
PhUlqn  V.  Maes  {b)f  Theobald  v.  Criekmore  (c),  and  Rucker  v.  AnsUy  ((/), 
are  the  only  cases  which  bear  on  the  point.  When  the  rule  nisi  was  granted 
last  term  by  LHiledale,  J.,  his  attention  was  drawn  to  the  lapse  of  time  since 
the  default  of  the  plaintiff. 

(a)  Seo  the  case  ante,  p.  523.  (r)  2  Bara.  k  Aid.  594 ;  I  Chit.  317j 

(6)  5  Term  Rep.  634.  {d)  2  Chit.  243. 
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Bail  Caurl, 


Curtis 

V. 
TlBBlM. 


Pattvson,  J.— The  sole  question  here  is»  as  to  the  lapse  of  time.  The 
case  having  been  otiginally  moved  before  my  brodier  Litiltdakf  I  shall  speak 
to  him. 

Cw.  adv.  VMcIf  • 

PattssoNi  J.  afterwards  (Jan.  19)  gave  judgment. — I  have  considered 
this  case,  and  can  find  no  authority  on  the  point,  nor  any  case  where  it  has 
been  discussed.  The  cases  of  Manby  v.  IVorihey  (e),  and  Doe  d.  PkUHpt  v. 
Mate$,  relate  to  the  point  of  whether  a  term's  notice  is  requisite.  I  cannot 
see  how  tliis  case,  though  the  motion  is  made  after  the  lapse  of  eight  years,  is 
distinguishable  from  any  other ;  the  plaintiff  therefore  must  give  a  peronptory 
undertaking. 

Rule  discharged,  on  a  peremptory  undertaking  being  given. 

(0  2  W.  Black.  1223. 


1  -  Service  of  m 
derlnriitiun  in 
rjrctmeDt  on  Ui« 
mother  of  Uin 
tenant  on  the 
prenitcs,  b  not 
»uf1icient  even 
for  M  rule  ni'ii  for 
judgment  agftinU 
tlie  casual  ejector. 

8.  Service  on 
tlic  wife  at  her 
husband*!  Iiouae, 
not  bning  part  of 
the  premise*,  U 
•uffident. 


Doe  d.  Mitchell  v.  Roe. 

TJODGES9  moved  for  judgment  against  the  casual  ejector.  The  aflSdavit 
showed  the  service  of  the  declaration  in  ejectment  to  have  been  made  on 
the  wife  of  one  of  the  tenants  in  possession,  at  the  husband's  dwelling-house; 
and  upon  the  mother  of  the  other  tenant  in  possession,  at  his  dwelling-house, 
which  was  part  of  the  premises  sought  to  be  recovered.  [Pattcson,  J. — Does 
it  appear  that  the  dwelling-house  where  the  wife  was  served  is  part  of  the 
premises  ?]— It  does  not.  That  was  held  to  be  uimecessary  in  the  case  of 
Doe  d.  Lord  Southampton  v.  Roe  (a). 

Pattesok,  J. — You  may  take  the  motion,  so  far  as  it  relates  to  the  tenant 
whose  wife  was  served  (6),  but  you  cannot  have  even  a  rule  nm  in  the  other 
case. 

Rule  accordingly. 


(a)  1  Hodges,  24. 

(6)  See  also  Doe  d , 

&  Pol.  55  i  Doe  d.  Morland  v.  Btiyliit  6  Term 


See  also  Doe  d.  Bndtlam  ?.  Uoe,  2  Bos. 


Hep.  765;  and  Doe d.  Briggtr,  Hoc,  I  Dcn^l. 
P.  C.  312,  2  Crompt.  &  Janr.  202. 


Brown  v.  Daubeney. 


1.  A  plaintiff  may    nEBT  for  goods  sold  and  delivered.     Plea:  except  as  to  £/.  10«.,  that  the 
to"  Iltlfflto't*"  defendant  was  never  indebted  to  the  plaintiff;  and  as  to  the  2L  10*.  aset- 

withauiiding  the  off.  RcpUcalion  to  the  set-off.  that  the  plaintiff  never  was  indebted  to  the 
4,  II.  2/3. '  '  defendant  in  manner  and  form  as  in  the  plea  is  alleged ;  on  which  issue  was 
8.  If  iir  replies,  joined.  At  the  trial  before  the  Secondary,  the  defendant's  counsel  admitted 
the  plaintiff's  demand  for  2/.  10«.,  and  then  proved  a  set-off  beyond  that 
amount.  The  plaintiff's  counsel  then  proposed  calling  a  witness  to  prove 
payment  of  the  set-off.  This  evidence  was  objected  to,  as  inadmissible  to 
prove  the  issue  on  the  replication  that  the  plaintiff  was  never  indebted.  The 
Secondary  decided  that  it  was  inadmissible  under  that  issue.  He  then  sum- 
med up  the  case  and  left  it  to  the  jury,  who  found  a  verdict  for  the  defendant. 
A  riile  was  afterwards  obtainedi  calling  upon  the  defendant  to  show  cause 


ocTrr  indebted, 
he  cannot  give 
payment  in  eri- 
dt'oce. 
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why  the  verdict  should  not  be  set  aside  and  a  nonsuit  entered,  or  a  new  trial  BaU  C^ru 
had.  v^N^ 

n    >•      1  1  BeOWH 

Ballf  showed  cause.  v. 


Manself  contrd. 

Cur.  ado,  vuU. 

Patteson,  J.  afterwards  (Jau-  28)  gave  judgment. ^-This  was  a  rule 
calhng  on  the  defendant  to  show  cause  why  a  nonsuit  should  not  be  entered 
or  a  new  trial  had.  It  was  an  action  of  debt  for  goods  sold.  The  defendant 
pleaded,  1st.  That  he  never  was  indebted,  except  as  to  2L  10#.,  and  as  to 
that  sum  a  set-ofiT.  To  the  set-olF  the  plaintiff  replied  that  he  never  was  in- 
debted ;  the  replication  was  in  that  particular  form.  It  appears  that  at  the 
trial  the  defendant's  counsel  admitted  the  plaintiff's  debt  of  2L  10«.,  and 
then  gave  evidence  on  his  set-off,  and  proved  more  than  that  amount.  The 
plaintiff  then  proposed  to  give  evidence  of  payments  in  order  to  reduce  that 
amount.  Tlie  Secondary  refused  the  evidence,  because  the  issue  was  on  a 
replication  of  fiever  indebted.  The  plaintiff's  counsel  did  not  distinctly  put  it 
to  the  sheriff  that  he  offered  the  evidence  to  reduce  the  amount  of  the  set-off^ 
but  I  do  not  think  that  is  material.  Now  to  show  the  plaintiff  *s  right  to 
have  this  evidence  admitted,  the  case  of  Shirky  v.  Jacobs  (a)  was  cited.  That 
was  a  question  arising  on  a  plea,  and  the  Court  held  the  evidence  admissible, 
not  by  way  of  obtaining  a  verdict  for  the  defendant,  but  for  the  purpose  of 
reducing  the  damages.  Mr.  Mansel  argued,  that  by  analogy  with  that  case, 
although  this  was  not  evidence  of  payment,  yet  the  plaintiff  had  a  right  to 
have  the  evidence  admitted  for  the  purpose  of  reducing  the  amount  of  the 
set-off.  I  thought  at  first  this  argument  was  good,  but  I  think  now  it  is  not; 
because  on  this  replication,  if  it  is  once  proved  that  the  plaintiff  was  indebted, 
the  issue'  must  be  found  for  the  defendant,  just  as,  had  the  issue  been  on  a 
plea,  it  must  have  been  found  for  the  plaintiff.  Now  if  the  issue  is  found  for 
the  defendant  there  is  an  end  of  the  action,  and  there  is  nothing  further  to  be 
inquired  of  for  the  defendant :  but  where  an  issue  is  found  for  the  ptaini^^ 
afler  the  issue  is  decided,  the  question  arises  as  to  the  amount  of  damages  to 
be  recovered  ;  that  is  to  be  inquired  of,  whatever  the  issue  may  have  been, 
and  that  is  an  inquiry  collateral  to  the  finding  of  the  issue.  In  the  present 
case,  the  issue  being  found  for  the  defendant,  there  is  no  question  as  to  the 
amount  of  the  verdict,  and  the  consequence  follows,  that  this  evidence  is  in- 
admissible. This  has  arisen  entirely  from  the  plaintiff  havbg  chosen  to 
adopt  this  particular  form  of  replication.  The  new  rules  only  say  that  no 
plea  of  nil  c/e^e^  shall  be  allowed  (6).  The  plaintiff,  therefore,  was  still  at 
liberty  to  reply  nil  debet  to  the  plea  of  set-off,  as  he  might  haVe  done  before 
the  rules,  I  must  deal  with  this  case  as  if  there  had  not  been  those  rules,  which 
I  think  do  not  apply  to  replications.  The  Secondary  was  therefore  right  in  re- 
jecting the  evidence  as  irrelevant  to  the  issue  joined,  and  on  that  ground  the 
rule  must  be  discharged.  On  the  question,  whether  there  should  be  a  new 
trial,  I  think  it  would  not  be  worth  it  for  so  small  a  sum,  therefore,  on  that 
ground  also,  it  is  better  to  discharge  the  rule. 

Rule  discharged* 

(a)  1  Hodgto.  214 ;  2  Bidg.  N.  C.  88 :  4  (6)  H.  T.  4  PT.  4.  II. 2, 3;  2  Powl.  P.  C 
PowLP.cW  323. 


Davbbhsy. 
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BmilCmn. 

A  dcfeuiBOt  cui- 
notimnlmmfto 
cater  a  •uggcstioa 
to  deprive  the 
plaiaCiffofUe 
coetBtBiMlcrm 
Court  of  R«qttesu 
Act,  which  is 
replied,  thottfb 
the  MtioB  wM 
conmeoced  before 
the  Act  WM 


Bliss  v.  Johnson. 

/^N  a  rule  to  show  cause  why  a  suggestion  should  not  be  entered  lo  dtpn^e 
the  plaintiff  of  his  costs,  under  the  Londom  Court  of  Requests  Act,  39  & 
40  Geo.  3,  c.  civ. 

ArMoU,  showed  cause.  By  the  late  Act  5  &  6  IF.  4»  c.  xeiv.i  the  Act  on 
which  this  rule  was  moved  was  repealed  from  the  30th  Sepiember  last.  The 
enactment  on  which  this  rule  is  grounded  is  not  continued  b  the  new  Act, 
and  no  provision  is  made  for  cases  now  in  progress.  This  rule  must  there- 
fore be  discharged. 

Humfreyt  amtri.—HuM  action  was  commenced  before  the  SOth  ScptaRkr, 
and,  as  the  object  of  the  statute  39  &  40  Geo.  3,  c.  civ.,  was  to  prevent  per- 
sons suing  in  the  superior  Courts,  the  oflence  was  committed  in  the  com- 
mencement of  the  action,  and  not  by  the  trial,  whidi  was  not  until  after  the 
30th  Sepiember. 

Pattbson,  J. — ^The  third  section  of  5  &  6  IF.  4,  c.  xeiv.,  provides  carefiiUy 
how  far  acts  done  under  the  former  repealed  sututes  shall  still  be  valid,  and 
that  section  does  not  include  this  case.  The  construction  generally  put  on 
repealing  clauses  of  Acts  of  Parliament,  is,  that  when  they  enact  that  a  cer- 
tain Act  shall  be  repealed  fVom  a  particular  day,  then  no  step  can  be  taken 
under  it  aAer  that  day.  It  was  held  in  one  case  that  a  commission  of  bank- 
ruptcy issued  under  Uie  present  Bankrupt  Act,  but  grounded  on  an  act  of 
bankruptcy  committed  before  the  expiration  of  the  old  Bankrupt  Acts,  could 
not  be  supported,  those  Acts  having  been  repealed  (a). 

Rule  discharged. 
(a)  MMgg$  V.  Hmm,  4  BiDg.  212 . 


Cmrtmmi  to 
renore  an  indicts 
meat  foaod  at 
Seasions,  on  the 
groaod  that  tlie 
defendaat  was  a 
laagiatrate,  re- 
faaed  to  a  proM- 


Tbe  Kino  v.  Fellows  and  others. 

AT  the  last  Quarter  Sessions  for  the  county  of  Norfolk,  an  indictment  Ibr 
an  assault  had  been  found  against  the  three  defiendants,  one  of  whom  was 
a  magistrate  for  the  county,  and  the  other  two  were  his  sons. 

fV>  H.  Watson,  on  the  part  of  the  prosecution,  moved  for  a  certtorari  to 
remove  the  indictment  into  this  Court.  By  the  late  Act  5  &  6  VF.  4,  c.  39, 
it  is  necessary  to  show  some  ground  for  removing  the  indictment  into  thn 
Court,  when  the  motion  is  made  by  the  prosecutor.  The  ground  for  the  pre* 
aent  motion  is,  that  the  defendant,  being  a  magistrate  for  die  county,  could 
not  so  well  be  tried  by  his  brother  magistrates  at  sessions.  [Patfesoa,  J. — 
Why  did  not  the  prosecutor  indict  the  defendants  at  the  assises  t  It  was  his 
own  act  to  prosecute  them  at  the  sessions.]— That  does  not  appear ;  it  may 
have  been  to  save  time,  as  the  indictment  would  not  then  have  been  tried  before 
the.  summer  assizes.  In  a  case  which  occurred  some  years  since,  connected  with 
tht  riots  at  CUtheroe,  where  the  military  were  called  in,  and  a  magistrate  was 
indicted  at  the  Sessions  for  the  part  he  took,  Littkdak,  J.  granted  a  similar 
application. 
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Patteson,  J. — I  do  not  see  the  use  of  the  act,  if  so  trifling  a  cause  as  the     BaU  Cowu 
present  is  to  be  sufficient.     It  is  not  to  be  supposed  that  a  bench  of  magis-        v^s^n/ 
trates  will  not  try  the  indictment  fairly.     I  shall  take  time  to  consider  the      '^^^  K"*<^  ^ 

««««•  Felwws. 

Cur,  adv.  vult. 

Pattbson,  J. — I  have  mentioned  this  case  to  my  brother  LittUdaU,  who 
has  no  recollection  of  the  case  referred  to.  I  have  also  mentioned  it  to  the 
other  judges,  and  they  all  agree  that  a  certiorari  cannot  be  granted  on  the 
mere  circumslance  that  one  of  the  defendants  is  a  magistrate.  We  cannot 
impute  that  the  Seirnons  will  not  try  the  indictment  fairly  because  it  b  against 
a  brother  magistrate. 

Rule  refused. 


DowNES  v.  Ray. 

^HIS  was  an  action  for  19/.  IO5.  for  carpenters'  work.  The  defendant  a  defendant  u 
pleaded  non  asiumpni,  and  a  tender  of  12/.  To  the  tender  the  plaintiff  uotenuued  to 
replied  a  subsequent  demand  and  refusal.  At  the  trial  no  evidence  being  undcr^he  Mid- 
given  in  support  of  the  replication,  the  jury  found  a  verdict  for  the  defendant  *««»  court  of 
on  that  issue,  and  for  SOs.  for  the  plaintiff  on  the  other  issue.  Usue  ^n  a  pi<4  o*/ 

tender  having 
been  found  for 

C.  C.  JoneSi  moved  for  a  rule  to  show  cause  why  a  suggestion  should  not  hun,  and  a  Tcr- 
be  entered  on  the  roll  to  entitle  the  defendant  to  double  costs,  under  the  2ff Vudc^Io?!*^"' 
Middlesex  Court  of  Requests  Act,  23  Geo,  %,  c.  Sd.    The  question  is,  whe-  beyond  the 
ther  the  defendant,  having  pleaded  a  tender  of  12/.,  is  entitled  to  this  rule.  •«<»«*  ^d«"d- 
The  case  of  Beaxoard  v.  Hopkins  (a)  is  apparently  a  decision  against  the 
present  application,  but  here  the  plaintiff  must  have  known  that  the  defend-* 
ant  would  plead  a  tender.    The  case  of  Jordan  v.  Strong  (Jb)  is  a  decision  in 
favour  of  the  defendant.     In  Chadrvkk  v.  Bunning  (c).  Lord  Tenterden 
refers  to  tlie  words  of  the  Act  23  Geo,  2,  c.  33,  as  peculiar.    They  are,  **  if 
the  jury,  upon  the  trial  of  such  cause,  shall  find  a  verdict  for  the  plaintiff 
under  40«."    Here,  a  verdict  has  been  found  for  the  plaintiff  under  40i., 
and  the  defendant  is  therefore  entitled  to  the  suggestion.      The  plaintiff 
ought  to  have  taken  the  12/.  when  tendered,  and  have  sued  for  the  remainder 
in  the  Court  of  Requests* 

Pattbson,  J. — Me  must  still  have  sued  for  the  whole  of  his  demand, 
which  exceeded  40«.,  and  could  not  therefore  have  sued  in  the  inferior  Court. 
None  of  the  cases  overrule  that  of  Heaward  v.  Hopkins^  which  seems  to  me 
to  be  good  law. 

Rule  refused. 


(a) 


Dongl.  431.  (c)  6  Bam.  &  Crcas.  532. 

5Maule&Selw.  196^ 
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BtU  Court. 


The  King  v.  Hester. 


4,c9S. 


ThedrirndMi      HPHE  defendant  liad  been  convicted  tinder  1  &  3  fVUL  4,  c.  32,  s.  30,  for 
^M^llTto  ra  ^'"S  ^<>und  in  pursuit  of  game.    He  appealed  to  the  Quarter  Sessions, 

Bov«  a  conviction  where  the  conviction  was  confirmed. 

for  being  fuund  in 
pnnoit  of  (anr, 

no^«r}  &s  T.  BuUf  moved  for  a  cerftorari  to  remove  the  conviction  into  this  Court. — It 
might  appear  by  1  &  2  fVilL  4,  c.  Si,  s.  45,  that  the  defendant  is  not  entitled 
to  have  a  certwrari^  as  that  section  enacts  that  no  conviction  under  that  Act 
shall  be  removed  by  certiorarL  This  conviction,  however,  was  not  in  fact  a 
conviction  under  that  Act.  Section  37  provides,  tliat  the  penalties  shall  be 
paid  to  the  overseers  of  the  poor  ;  but,  by  a  subsequent  Act,  5  Sl  6  IVUL  4, 
c.  20,  8.  21,  it  is  provided,  that  a  moiety  of  the  penalty  should  go  to  tlie 
informer.  That  Act  came  into  operation  on  the  30t1i  of  /u/y  last,  and  this 
was  a  conviction  for  an  offence  committed  since.  This  Uierefore  is  a  con- 
viction under  the  last  Act,  which  contains  no  clause  taking  away  the  cer- 
tiorari. The  defendant  therefore  contends,  that  the  clause  in  the  1  &  2 
IViU.  4,  taking  away  the  ctrtiorari,  does  not  apply.  A  case  of  The  King  v. 
Bimltbee  was  argued  a  few  days  since  in  the  full  Court,  and  a  certiorari  was 
granted.  ^Patteionf  J,— There  the  conviction  was  quashed  by  the  Sessions, 
and  the  question  was,  whether  the  Crown  was  included,  not  being  speciidly 
named  in  the  clause  taking  away  the  certiorari.  It  was  held  that  it  was  not, 
and  a  rule  to  quash  the  certiorari  was  granted.]— Still  a  certiorari  may  be 
granted,  this  being  in  fact  a  conviction  under  5  &G  WUL  4,  c.  20,  s.  21. 

Patteson,  J. — I  think  it  is  impossible  to  say  that  this  is  a  conviction 
on  the  last  Act.  The  offence  is  created  by  the  first,  and  the  last  only 
regulates  the  payment  of  the  penalty.  It  still  therefore  remains  a  conviction 
under  the  first,  and  the  clause  taking  away  the  certiorari  cannot  be  got  rid  of. 

Rule  refused. 


Harrison  v.  Porsteii. 

TheCoartwUi  A  Fieri  factoi  issued  on  a  judgment  against  the  defendant,  under  which 

not  rcstratn  a  |]ie  Sheriff  took  possession  of  some  goods.    Notice  was  given  to  the 

Miuug  goods  Sheriff  that  the  goods  did  not  belong  to  the  defendant  but  to  Kerr,  who 

r|(M^"rt*Sie  required  the  Sheriff  not  to  sell,  and  offered  him  an  indemnity.    The  Sheriff 

instance  of  a  rcfused  the  indemnity,  and  said  he  should  proceed  to  the  sale. 

penon  w1m>  elalmt 
the  goods  ns  Us 

property.  Hurlstofte  applied,  on  the  part  of  JTerr,  for  a  rule  to  restrain  the  Sheriff 

from  selling.  He  did  not  know  of  any  authority  for  tlie  application,  but 
stated  it  was  of  consequence  that  the  goods  should  not  be  sold,  as  there  was 
amongst  the  property  sold  a  Bible  containing  a  pedigree,  besides  other  things 
which  were  of  value  to  the  owner^  though  of  little  intrinsic  value  themselves. 
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Pattesoh,  J.— The  Sheriff  seizes  the  goods,  refuses  the  indemnity  offered  Bail  Court. 
him,  and  proceeds  to  a  sale.    He  does  that  at  his  own  peril,  and  I  cannot        ^^^^^ 

give  any  assistance  to  the  claimant.  Habbisoh 

Rule  refused.  Foatrsa. 


Drinker  v.  Pascoe. 

T^HIS  was  an  action  for  an  assault  brought  by  a  maid-servant  against  her  i.  tuo  practice 

master.     A  rule  had  been  obtained  last  term  calling  on  the  plaintiff's  uJ^Jd^iJh™** 
attorney  to  show  cause  why  the  action  should  not  be  discontinued,  on  account  ccmu,  mki  is  dit- 
of  the  plaintiff  having  instructed  her  attorney  not  to  go  on  with  it,  and  why  ST^St/ara  ""'* 
he  should  not  pay  the  costs  of  the  rule.     On  showing  cause  in  full  Court  the  s^^^^*  •pv^*^ 
last  day  of  last  term,  the  Court  discharged  the  rule.    Plait  then  asked  for  gniwity  odi/!^ 
the  costs,  and  indorsed  his  brief  as  if  the  costs  were  given,  understanding  |J^„^2rfl!lIIId"' 
the  Court  to  intimate  that  the  rule  was  to  be  discharged,  and  nothing  said  without  any  nen- 
about  the  costs,  and  that  therefore  the  costs  were  given  as  a  matter  ^^  [h^^^hUroUie 
course.     It  appeared  that  Martin,  v^ho  was  in  support  of  the  rule,  did  not  tntcntiooofthe 
hear  the  observation  of  the  Court.    The  rule  was  afterwards  drawn  up  in  ^'2[*^d'^«"** 

form  as  discharged  wUh  costs,  mle  having  after- 

wards  been  drawn 
apinforaiai 

Martin^  this  term  obtained  a  rule  to  show  cause  why  that  rule  should  not  diMhargad  wiui 
be  amended,  by  striking  out  the  words  "  with  costs."  tht'teiiowSr'*' 


Piatt  and  Heaton^  showed  cause  in  the  first  instance. — The  rule  in  all  cases 
is,  that  where  a  rule  is  moved  with  costs,  and  is  discharged  generally, 
nothing  being  said  about  costs,  that,  as  it  is  moved  with  costs,  it  is  dis- 
charged with  costs.  That  rule  is  not  confined  to  cases  of  irregularity 
only.  Though  the  rule  of  Af.  T.  37  Geo.  S  (a),  in  terms  applies  to  cases  of 
irregularity  only,  still  the  practice  of  the  Court  has  been  to  do  the  same  in 
all  cases.  Even  if  the  practice  extends  to  cases  of  irregularity  only,  still 
this  rule  was  rightly  drawn  up,  for  this  was  a  case  of  irregularity.  The 
ground  for  discontinuing  the  action  was,  because  the  plaintiff  had  forbidden 
her  attorney  to  proceed  with  it.  That  was  strictly  an  irregularity.  It  is 
moreover  clear,  from  what  the  Court  intimated  on  discharging  the  rule,  that 
the  intention  of  the  Court  was  to  grant  the  costs  of  the  application.  This 
rule  must  therefore  be  discharged. 

Martin^  contrd. — The  question  here  is  merely,  whether  the  other  side  is 
entitled  to  the  costs  of  the  rule  discharged  last  term.  The  practice,  as  laid 
down  both  in  Tidd*B  and  ArchbokTs  Practice,  is  distinct,  that  it  is  in  cases  of 
irregularity  only  that  a  rule  discharged  without  any  mention  of  costs  gives 
the  costs  to  the  party  opposing  it.  The  rule  of  Af.  T.  87  Geo.  3,  evidently 
applies  to  cases  of  irregularity  only.  The  necessity  of  that  rule  proves  that 
the  practice  in  other  cases  must  be  different.  It  cannot  be  contended  that  in 
this  case  there  was  an  irregularity.  The  rule  was  moved  on  account  of  the 
plaintiff's  attorney  proceeding  with  the  cause  contrary  to  his  instructions.  It 
is  clear  that  it  was  discharged  last  term  without  costs,  and  therefore  the  rule 

(a)  7  Tenn  R«p.  82. 


term,  refuted  to 
alter  iu 
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Deimiie 


wfaich  hu  been  dnwn  up  diachiigiog  it  with  oostSi  contiftry  to  the  cider  of 
the  Courtf  must  now  be  amended. 

Pattbsom,  J«— I  will  apeak  to  the  Chief  Justice  as  to  what  passed  in  the 
Court  last  terra.  It  is  right  that  it  should  be  settled  whether  the  rule  of 
M.  T.  37  Geo.  3,  which  in  terms  applies  to  cases  of  irregularity  only»  applies 
to  all  cases  where  a  rule  is  moved  with  costs,  as  there  ought  to  be  do  doubt 
on  the  subject.  I  shall  take  time  to  consider  that  question.  Next,  as  to  the 
irregularity,  my  impression  is  strong  that  it  was  not  an  irregularity,  bat  mis- 
conduct  on  the  part  of  the  attorney ;  but  I  shall  take  time  to  consider  that 
also.  Then*  as  to  the  rule  having  been  in  fact  discharged  without  coats,  I 
have  a  difRcuIty,  as  it  is  a  question  whether  I  liave  any  right  to  disturb  the 
order  of  the  Court. 

CW.  «Ar.  vmU. 

Pattbson,  J.  aiVerwards  (Janmnry  7)  gave  judgment — ^I  have  spoken 
to  the  Chief  Justice,  and,  as  I  expected,  he  has  no  recollection  of  this  case. 
I  have  also  mentioned  it  to  the  other  judgesi  and  we  have  no  doubt  but  thau 
what  Mr.  PiaU  indorsed  on  bis  brief  was  correct*  It  perhaps  shows  no 
more  than  this: — that  the  Court  would  have  considered  the  question  of 
costs,  unless  it  had  been  for  the  supposed  practice  extending  to  all  cases. 
I  have  looked  into  the  practice,  and  it  is  desirable  that  it  should  be  seided 
what  that  practice  is.  I(  is  clear  that  the  rule  of  M,  T.  37  Geo,  3,  which  in 
terms  applies  to  cases  of  irregularity  only,  has  not  been  extended  to  other 
cases  by  any  other  subsequent  rule.  Therefore,  the  argument  that  that  rule 
extends  to  all  cases  where  a  rule  is  moved  with  costs,  is  clearly  wroi^,  as  it 
is  confined  to  cases  of  irregularity  only,  I  do  not  mean  to  say,  if  a  rule 
were  moved  on  a  matter  of  irregularity,  but  did  not  contain  the  words 
*<  for  irregularity,"  that  the  Court  woal4  be  strict,  and  would  not  fidlow  the 
rule  that  if  discharged  generally  il  was  discharged  with  costs,  ft  is  fit  that 
such  a  case  should  be  discussed  if  it  should  arise  hereafter.  But  I  am  sure 
that  all  cases  except  rules  for  irregularity  are  discharged  without  costt, 
unless  costs  are  particularly  mentioned.  Next,  it  was  contended  that  this 
was  an  irregularity.  I  said  before»  that  I  thought  it  was  not  to  be  so  con- 
sidered. It  was  on  account  of  the  attorney  continuing  to  carry  on  the  action 
after  he  had  received  an  order  from  the  plaintiff  not  to  do  so.  That  was  not 
an  irregularity,  and  therefore  in  that  respect  the  argument  fiuls.  The  third 
point  contended  for  was,  that  the  Court  did  really  intend  to  discharge  the 
rule  with  costs.  I  have  a  difficulty  in  saying  that  if  the  Court  were  to  say 
nothing  about  costs,  and  a  rule  were  drawn  up  without  any  mention  of 
costs,  whether  it  would  be  competent  for  the  Court  to  enter  again  into  the 
matter  in  a  subsequent  term,  even  if  the  Court  intended  to  discharge  the 
rule  with  costs  |  but  if  the  Court  inadvertently  omitted  to  say  any  thii^ 
about  costs,  I  think  the  party  would  have  a  right  to  apply  to  the  Court 
Here  the  costs  are  given  by  the  rule  as  drawn  up,  and  the  queation  it, 
if  I  am  to  disturb  it.  If  the  Court  did  not  intend  to  discharge  the  rule  with 
costs,  perhaps  I  might  interfere ;  but  as  it  appears  the  Court  would  have 
given  the  costs,  and  as  indeed  I  think  I  also  should  give  them  were  the 
matter  res  Integra^  I  shall  not  disturb  the  rule. 

Rule  discharged. 
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AniOrarf. 

Deknehayi:  r,  Richardson, 

J^OTICE  of  trial  was  given  in  this  cause  for  the  third  sittings  in  Easter  Adtrwt^tnA^^ 
Term  last.   The  plaintiff  did  not  proceed  to  trial,  and  in  Trinity  Term  the  ^ci^°^rc5ari 
defendant  moved  for  judgment  as  in  case  of  nonsuit.     The  rule  nisi  was  dis-  wiu  enlarge  • 
charged  on  a  peremptory  undertaking  to  try  at  the  Sittings  after  the  term.  5St3Si7onThe 
The  plaintiff  again  made  default,  and  in  Michaelmas  Term  had  the  peremp-  tamuofthepiain- 
tory  undertaking  enlarged  to  try  at  the  Sittii^  after  that  term.    The  cause  ^luSf  tho%. 
was  set  down  in  the  paper  for  the  28th  o€  November,    On  the  S5th  and  26th 
the  plaintiff  delivered  his  briefs  to  counsel,  and  on  the  evening  of  the  27th  a 
consultation  was  appointed.    Counsel  then  suggested  that  certain  proceed- 
ings m  bankruptcy  should  be  given  in  evidence.    The  next  morning,  before 
this  evidence  could  be  procured,  the  cause  had  been  called  on,  and  the 
evidence  not  being  ready,  the  record  was  withdrawn.     A  ride  was  this  term 
obtained  to  show  cause  why  the  peremptory  undertaking  should  not  be  again 
enlarged. 

Hwnfrey^  showed  cause,  and  contended,  that  if  the  peremptory  undertaking 
was  enlarged  at  all,  it  should  only  be  on  the  terms  of  the  payment  of  the 
costs  of  the  day.  He  referred  to  a  case  decided  this  term  in  the  Court  of 
Exchequer. 

Thesiger,  cantr^, 

Pattebon,  J. — It  seems  to  me  that  it  would  be  contrary  to  the  rule  ot 
Court  (a)  to  impose  those  terms  on  tlie  plaintiff,  but  I  will  inquire  as  to  the 
practice. 

Cur.  adv.  vult. 

Pattesok,  J.  afterwards,  the  same  day. — I  have  applied  to  the  Court  of 
Exchequer^  and  hear  that  they  do  in  some  cases  make  it  a  condition,  on 
enlarging  a  peremptory  undertaking,  that  the  plaintiff  should  pay  the  costs 
of  the  day. 

Rule  absolute  on  those  terms. 

(a)  Beg.  Gen,  H.  T.  2  Will.  4,  69 ;  1  Dowl.  P.  C.  1d2. 


Ostler  v.  Bower. 

^HIS  was  a  rule  obtained  on  the  part  of  the  Sheriff  under  the  Interpleader  ThaComtiUs- 
Act,  1  &  2  fr.  4,  c.  58,  s.  6.     On  the  affidavits  it  appeared  that  the  ^J32li*b™lhe 
plaintiff  was  an  attorney,  and  was  also  under-sheriff  of  the  county.     It  was  Sheriff  nnder  Ui« 
objected,  under  these  circumstances,  that  as  the  under-sheriff  gave  a  bond  of  It^l^^i^^^^' 
indemnity  to  the  Sheriff,  the  application  was  made  on  the  part  of  the  under-  » son  of  Uie  plain- 
sheriff  himself,  who  was  the  plaintiff  in  the  cause,  and  that  therefore  the  rule  ptrtneiihi[i'tith 
must  be  discharged.  "•  ^^"  ■■ « 

°  attoraejr,  wm  the 

under-sheriff. 

J.  Hildyard,  for  the  Sheriff;  N.  Clarke,  for  the  execution  creditor ;  Wight" 
man,  for  one  claimant ;  Butt,  for  another. 
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OSTLBB 

BovrsR. 


Patteson^  J. — I  do  not  know  that  this  point  has  ever  arisen.  Where  the 
plaintiff  himself  is  under-sheriff*,  how  can  he  deny  collusion  ?  It  seems  to 
me  the  Sheriff  has  no  right  to  apply,  he  having  a  bond  of  indemnity  from  the 
under-sheriff. 

Cur,  adc.  vtdt. 


Pattssok,  J.  on  a  subsequent  day  (January  22,) — This  is  an  appUcatioo 
under  the  Sheriff 's  clause  in  the  Interpleader  Act.  I  have  considered  all 
the  circumstances,  and  think  the  rule  ought  to  be  discharged.  I  think  it 
sufficient  to  say,  that  unless  there  are  particular  circumstances,  where  the 
under-sheriff  is  the  plaintiff  in  an  action,  that  the  Act  does  not  apply.  Tbe 
Act  was  intended  to  secure  the  Sheriff,  but  the  under-sheriff  gives  a  bond 
to  indemnify  the  Sheriff,  and  therefore  he  runs  no  risk.  Therefore,  on  tlie 
general  principle,  where  the  under-sheriff  is  plaintiff,  the  Act  does  not  apply, 
and  no  rule  ought  to  have  been  granted. 

It  was  then  suggested,  that  the  real  facts  of  the  case  were,  that  a  son  of 
the  plaintiff,  and  who  was  in  partnership  with  the  plaintiff,  was  the  under- 
sheriff.  The  father  and  son  having  the  same  christian  as  well  as  simames, 
and  the  father  having  sued  without  naming  himself  **  the  elder,"  liad  pro- 
bably been  the  cause  of  a  mistake  in  swearing  the  affidavits  that  the  pUuntiflf 
himself  was  under-sheriff.  Those  facts  having  been  ascertained  and  ad- 
mitted, 

Patteson,  J.  on  a  subsequent  day  (January  £8)  said, — The  case  of 
Dudden  v.  Long  (a)  is  not  so  strong  a  case  as  the  present.  In  this  case  the 
under-sheriff  is  not  only  the  partner  of  a  person  connected  with  the  pro- 
ceedings, but  is  the  partner  of  the  plaintiff  in  the  action,  and  is  moreover  bis 
son.  On  reference  to  that  case,  I  cannot  do  otherwise  than  discharge  this 
rule. 

Rule  discharged,  without  costs, 
(a)  1  Bing.  N.  C.  299;  3  Dowl.  P.  C.  139. 


Jervis  t;.  J0N£S. 


1.  Anaflidsvit 
dcKrlbing  the 


I^HE  defendant  in  this  cause  had  been  arrested,  on  the  1 6th  of  January 
^  last,  for  the  sum  of  475/.,  being  four  years  and  three  quarters  arrears  of 
defendant  ia  the  an  annuity  up  to  the  ist  of  February,  IS32,  A  rule  had  been  obtained  oa 
'^now'ln^e'cus.  ^^®  21st  of  January  to  show  cause  why  he  should  not  be  discharged  out  of 
todyoftheSiieriff  the  custody  of  the  Sheriff  o£  Middlesex,  as  he  had  been  discharged  under  the 
of  jr«itei«/'.»f.  ijjg^jiygnj  Debtors*  Act,  7  Geo.  4,  c.  57.     The  defendant  filed  his  petidon  to 


ficiently  complies 
wiUi  tbe  rales 
M.  T.  15  C.«, 
end  H.  T.  S  W. 
4, 1,  s.  5. 

S.  An  sppU- 
cation  to  dis- 
charge a  defendant  out  of  cnstody,  made  five  days  after  the  arrest,  is  snfficicntly  early. 

3.  An  insolvent  having  inserted  in  hb  schedule  the  consideration  given  for,  and  tlie  anovnt  of  an  ao> 
nnily,  but  not  some  arrears  dne  at  the  time  of  filing  tlie  schedule  '.^HeU,  that  he  could  not  afterwards  be 
arrested  for  those  airears,  there  being  no  Intention  to  mislead. 


the  Insolvent  Court  on  the  1st  of  February,  1833,  and  on  the  9th  delivered 
in  his  schedule^  in  which  was  inserted,  amongst  his  other  debts,  the  following 
as  due  to  the  present  plaintiff: — *<  Major  William  Davies  Jervis, — 1000/. 
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«-1827;"  and  the  nature   and  consideration  of  the  debt  was  stated  to  Bail  Court, 

be  ''  My  having  granted  an  annuity  to  this  creditor  of  100/.  per  annum,  v^v^> 

for  the  advance  of  1000/.  in  1827."    The  defendant  was  discharged  by  the  J»vis 

Insolvent  Court  on  tlie  9th  of  April,  18di3.     He  had  been  now  arrested  for  j^*^, 
the  arrears  of  the  same  annuity  due  up  to  the  time  of  filing  his  petition. 

Wordtwortk  showed  cause.— A  preliminary  objection  to  this  rule  is,  that 
the  defendant's  affidavit^  on  which  the  rule  was  grounded,  does  not  contain 
tlie  defendant's  addition  and  place  of  abode,  according  to  the  rule  Af.  T. 
15  Car,  2,  He  is  only  called  '<  the  above-named  defendant."  This  point 
was  decided  in  Lawton  v.  Case  (a).  [^Patteson,  J. — The  question  is,  whether 
that  rule  applies  to  the  parties  in  a  cause.]— In  Collins  v.  Goodyear  (h\  it  was 
held  to  be  applicable  to  a  plaintiff.  Jarrett  v.  DiUon  (c)  is  an  authority  to 
the  same  eflfect.  The  new  Rule  of  Court,  //.  T.  2  WUl.  4, 1,  s.  5  (</),  also 
requires  that  the  addition  of  every  person  making  an  affidavit  should  be 
inserted.  [Paitesoni  J. — That  rule  does  not  alter  the  law  as  regards  ilds 
Court.  It  only  extends  the  rule  which  previously  prevailed  to  the  other 
Courts.] — Another  preliminary  objection  is,  that  this  rule  was  moved  for  too 
late.  Hinton  v.  Stevens  (e)  is  an  authority  to  show  that  the  application 
should  be  made  within  four  days.  The  defendant  was  arrested  on  the  16th 
oi  January ,  and  the  rule  was  moved  for  on  the  21st,  which  is  five  days. 

Hoggins^  coniri. — ^The  affidavit  names  the  deponent  as  the  defendant  in 
the  cause,  and  also  states  that  he  has  been  taken  in  custody,  and  that  he 
<*  is  now  in  the  custody  of  the  Sheriff  of  Middlesex.**  The  case  of  Sharpe  v, 
JohnMtan(f)  shows  that  the  rule  of  H.  T.  2  fVilL  4,  does  not  extend  to 
defendants  in  custody.  Jaokson  v.  Chard  (g)  also  shows  that  rule  not  to 
apply  to  the  defendant  in  a  cause.  Foole  v.  Pembrey{h)  is  to  the  same 
effect.  IPaiteson,  J.— There  seems  to  be  a  decision  of  the  Court  of  Ex^ 
chequer  one  way  and  then  one  the  contrary,  and  then  one  of  this  Court 
supporting  the  first  decision  in  the  Exchequer."] — ^This  rule  was  also  obtained 
in  time.  Applications  to  set  aside  proceedings  on  account  of  irregularity, 
must  be  made  within  four  days,  but  that  practice  does  not  extend  to  motions 
for  discharging  a  defendant  out  of  custody. 

Pattssoh,  J.— It  seems  to  me  that  this  affidavit  is  sufficient.  It  describes 
the  deponent  as  the  <<  defendant  in  the  cause,"  and  as  "  now  in  the  custody 
of  the  ShexifE  oT  Middlesex  "  In  effect  that  is  a  compliance  with  the  rule,  as 
the  affidavit  has  given  a  sufficient  description  of  the  deponent  to  let  the 
parties  know  who  he  is.  The  case  of  Sharpe  v.  Johnston  is  also  an  authority 
to  show  the  affidavit  in  this  case  is  sufficient.  As  to  the  point  of  whether 
the  drfendant  in  a  cause  must  state  his  addition,  I  have  some  doubt,  as  there 
are  conflicting  decisions.  I  think  also  this  application  was  made  in  time, 
and  that  five  days  is  not  too  long  where  a  party  is  in  custody,  though  four 
days  may  be  a  good  rule  on  questions  of  irregularity  (t). 

(a)  2  Dowl.  p.  C.  40  J  I  Cromp.  &  Maes.         (/)  1  Hodgei,  298 ;  2  Bing.  N.  C.  246  j 
Ji;  4  Dowl.  P.  C.  324. 


481. 
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t  Bara.  &  Cicsi.  563.  U)  2  Dowl.  P.  C.  469. 


YMn  18.  (f )  1  Dowl.  P.  C.  693. 

i  Dowl.  P.  C.  184.  CO  S«e  FHmrm  v.  BaddeUy,  2  Dowl. 

le)  AnU,  621 ;  4  Dowl.  P.  C.  283.  P.  C.  350. 
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Bml  Court.         Wordtwortk  then  showed  cause  on  the  merilt.— The  defiendaat  epanot  he 

^^s/-^        discharged,  as  chose  arrears  of  the  annuity  were  not  inserted  in  the  schedule. 

JsRTit        The  schedule  only  mentions  the  sum  of  lOOOJ.,  which  was  the  eonsidenition 

JoNBi.        g*^e^  for  the  annuity.    The  arrears  then  due  are  not  mentianed.  The  46th 

section  of  the  Insolvent  Act,  7  Geo.  4,  c.  57,  only  operates  to  disdiarfe  the 

defendant  of  debts  mentioned  in  the  schedule.    The  51st  section  applies  to 

payments  of  annuities  becoming  due'tubtequentlff  to  the  filing  of  the  petition 

alone.   These  arrears  therefore  are  not  within  that  section*  The  40lh  section 

requires  the  schedule  to  contain  a  full  and  true  description  of  all  debts  due 

at  the  time  of  filing  it.    That  section  has  not  been  complied  with,  and  the 

defendant  is  not  entitled  to  be  discharged. 

Hi^gint,  conlrd.— The  fflst  section  is  sufficiently  oomprdiettsive  to  hafs 
enabled  the  plaintifi*  to  prove  for  the  arrears,  as  well  as  for  the  future 
payments  in  one  sum.  The  description  given  of  this  debt  in  the  adieduk 
was  quite  sufficient.  The  langusge  of  the  46th  section  is,  that  the  prisoner 
may  be  discharged  **  as  to  the  several  debts  and  sums  of  money  due  or 
claimed  to  be  doe,  at  the  time  of  filing  such  prisoner's  petition,  from  such 
prisoner  to  the  several  pertont  named  ta  Ait  schedule  as  cr^lUars**  Now  this 
plaindfi*  was  a  person  named  in  the  schedule  as  a  creditor.  Had  the  Act 
said  *'  all  debts  named  in  the  schedule,"  the  defendant  might  not  perhaps 
have  been  entitled  to  his  discharge.  [Pattestm^  J. — Are  you  aware  of  sny 
case  where  there  have  been  two  debts  due  to  the  same  person,  and  only  one 
has  been  inserted  in  the  schedule  ?  Fcmum  ▼.  Dttm  (o)  is  the  nearest  csn 
I  know  of,  but  in  that  case  there  was  only  a  diffierence  of  2«.  6c(.  in  die 
amount  of  the  debt.  Here  in  effect  there  were  two  debts ;  first,  the  arresn 
then  due ;  secondly,  the  future  payments,  but  which  were  only  then  a  debt 
by  virtue  of  tiie  51st  section  of  the  Act.]— The  only  cases  are  those  of 
CoUins  V.  Ltghtfoot  (6)  and  Guy  v.  Netvson  (c),  but  those  are  cases  as  to 
subsequent  payments  of  money. 

Patteson,  J. — ^On  looking  at  the  40th  and  46th  sections  of  the  Act, 
which  are  the  material  clauses,  it  appears  that  by  the  40th  it  is  enacted  that 
the  schedule  shall  contain  "  a  full  and  true  description  of  all  debts  due  or 
growing  due  from  such  prisoner  at  the  time  of  filing  such  petition ;"  and 
then  by  the  46th  it  is  enacted,  that  the  prisoner  shall  be  discharged  **  as  to 
the  several  debts  and  sums  of  money  due  or  claimed  to  be  due,  at  the  time 
of  filing  such  prisoner's  petition,  from  such  prisoner  to  the  several  persons 
named  in  his  or  her  schedule  as  creditors."  It  seems  therefi>re  that  these 
clauses  are  differently  worded  from  the  previous  Insolvent  Acts,  for,  on 
reference  to  the  statute  1  Geo.  4,  c.  119,  it  appears  that  that  Act  directed 
that  the  Insolvent  Court  should  specify  the  debts  to  which  the  dischaige 
should  apply.  In  the  statute  7  Geo.  4,  c.  57,  it  is  different,  as  the  disdiarge 
extends  to  all  debts  due  to  persons  named  m  the  schedule.  Now,  according 
to  those  words,  these  arrears  of  the  annuity  are  included,  for  the  pbuntiff 
was  a  person  named  in  the  schedule.  I  doubt  if  a  person  had  two  distinct 
debts  owing  by  an  insolvent,  one  of  which  alone  was  inserted  in  tbs 

(a)  4  Bam.  &  Cren.  15 ;  6  DowL  &  ftyl.      Ryl.  339. 
75.  (e)  4  Tyr.  31  i  8  Oronp.  k  Mess.  14a 

(6)  5  Bam.  £c  Crew.  681;  8  Powl.  & 
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■>hgJwla>  ^h«lfate  bt  vfwM  Mt  be  eouidered  as  two  diotiiiet  penons,  and  BoHCowt. 
whether,  one  being  omitted,  it  would  not  be  considered,  ptoMl  Aat  one,  that  Wv^ 
the  person  was  not  named.  If  these  were  two  distinct  debts,  there  might  Js^vts 
be  aonethii^  m  that  argument ;  but  here  the  arrears  are  due  in  respect  of  jonm. 
A^  same  transaction ;  and  althoi^  it  is  true  that  only  the  sum  which  was  the 
cimsideratioii  for  the  annuity  was  inserted  in  the  sched'ik,  and  therefore 
what  he  ooaaidered  the  annuity  worth  under  the  Slst  section  <^  the  Act, 
jei  the  creditor  must  have  had  his  attention  drawn  to  the  arrears  of  the 
ammity  then  dne.  There  is  nothing  in  the  Act  of  Parliament  to  have  pre- 
vented hhn  proving  ail  his  debt ;  and  therefore,  as  he  was  not  misled,  nor 
was  there  any  intention  to  mislead  him,  I  think  the  defendant  is  entided  to* 
his  discharge.  In  the  case  of  Foreman  v.  Drew  the  Court  acted  on  that 
principtew  There  were  two  objectaons  made  in  that  case ;  namely,  that 
neither  the  right  sum  nor  the  right  person  were  named  in  the  schedub. 
liOfd  Tenierden  there  said,  **  Now  as  to  the  amount,  there  is  a  difference  of 
fU^  M.  only  between  the  debt  due  to  the  pkintiflfs  and  that  described  in  the 
schedule.  Tliat  difierence  is  so  small  that  it  could  not  have  been  intended, 
nor  oonld  it  indeed  have  the  effect  of  misleading  the  creditor.  If  the  sum 
mentioned  in  the  schedule  varied  materially  fVom  that  due  to  the  plaintifis, 
that  might  be  evidence  of  an  intention  to  mislead  the  plaintiffs;  but  that  not 
being  so,  the  debt  was  sufficiently  described  as  to  amount."  That  principle 
ii  applieabie  to  the  present  case.  The  1000^  given  for  the  annuity  is  men- 
tioned in  the  schedule,  but  the  arrears  were  not  (  and  as  the  creditor  clearly 
was  not  misled,  and  there  was  no  intention  to  mislead  him,  the  defendant  is 
therefore  entitled  to  his  discharge.  The  rule  will  be  made  absolute,  but 
without  costs,  as  it  has  arisen  from  the  defendant's  own  negligence  in  drawing 
up  his  schedule  in  this  manner. 

Rule  absolute  without  costs. 


Croad  v.  Harris. 

fPHIS  was  an  action  for  work  and  labour;  the  defendant  pleaded  that  he  AnoMCoortof 
never  was  indebted  except  as  to  ten  shillings ;  that  the  plaintiff  agreed  ^"^^^^u 
10  do  the  work  for  6^.t  that  6k  lOs,  had  been  paid;  and,  as  to  the  10^.,  spaiticiiUrre. 
payment  into  Court*    On  these  pleas  issue  was  joined.    A  summons  was  whJ«  •^0^!l!!^ 
then  obtained  to  show  cause,  before  a  judge  at  chambers,  why  the  issue  ^thaunount 
should  not  be  tried  before  the  Sheriff  of  Gloucestershire,  the  amount  in  beiird«4o^:- 
dispute  being  under  20/.    It  was  objected  before  Williams^  J.,  that  the  cause  2^;^^ 
of  action  arose,  and  the  defendant  resided,  within  the  city  oi  GUmcestert  and  before  the  sheriff 
was  within  the  jurisdiction  of  a  Court  of  Requests  established  by  an  Act  of  J"^"*^.*;^*^*^; 
1  fV,  ^  M.;  and  that  if  the  action  was  tried  before  the  Sheriff,  and  less  M.17,18.' 
than  40i.  recovered,  it  was  doubtful  whether  the  defendant  could  have  the 
benefit  of  that  Act  (a).    fVilUamSf  J.  accordingly  refused  to  order  the  cause 

(a)  By  that  Act  it  is  enacted,^"  And  if  of  Ghucntir,  aod  places  afore-mentionsd, 
any  person  or  personn  shall  at  any  time  next  for  any  debt  or  sum  of  money  due  upon  con- 
after  tbe  1st  day  of  Au^it,  1689,  commence  tract,  promise,  specialty  or  otherwise,  which 
and  prosecute  any  action  in  any  of  his  Ma-  upon  tbe  trial  shall  be  found  not  to  amount 
jesty's  Courts  at  Wettmintier,  or  in  any  other  to  the  full  sum  or  value  of  forty  shillings, 
Court,  against  any  person  inhabiting  or  re*  over  and  above  costs,  no  judsment  shall  be 
siding  within  the  diy  and  county  of  the  city  entered  upon  record  of  any  such  verdict,  and 
of  Bruiol,  sad  the  o^  and  county  of  the  city  if  judgment  shall  be  entered  theieon,  then 
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Bail  CoHft, 
Cboad 

V. 


to  be  tried  before  the  Sheriff, 
purpose ;  against  which 


A  rule  was  dien  obtained  for  the 


R,  V,  Riehards  showed  cause. — ^The  question  here  is,  whether  the  Court 
will  send  this  case  to  be  tried  before  the  Sheriff,  when  it  is  not  dear  that  the 
defendant,  after  such  a  trial,  will  have  the  benefit  of  the  Court  of  Requests' 
Act  as  to  his  costs.  The  Court  will  not  do  so  if  there  are  good  grounds  of 
doubt  on  the  subject.  The  words  ''  which  upon  the  trial  shall  be  found  not 
to  amount  to,  ^c,"  in  the  statute,  must  mean  tridU  as  they  were  conducted 
according  to  the  practice  at  the  time  of  the  passing  of  that  Act.  They 
cannot  mean  trials  before  the  Sheriff  under  the  late  Act. 


Whitmoref  coft<r^.— There  can  be  no  doubt  as  to  the  construction  to  be 
put  on  this  Act.  This  cause  is  still  in  the  superior  Court,  though  tried 
before  the  Sheriff  under  the  sUtute  3  &  4  WiU.  4,  c.  42,  s.  17,  18.  That 
Act  only  excepts  cases  where  points  of  difficulty  may  arise  on  the  trial. 
This  point  cannot  arise  on  the  trial.  The  case  of  Bond  v.  Baiiey  (a),  though 
decided  before,  has  been  published  since  this  case  was  before  IPiUtoau,  J. 
That  case  decides  the  present.  Oates  v.  ShaWf  decided  this  term  in  the 
Court  oi  Exchequer,  is  also  an  authority  in  favour  of  this  rule. 

Patteson,  J. — ^This  question  turns  entirely  on  the  meaning  of  the  word 
*<  trial"  in  the  statute  1  IV.  ^  M.,  and  whether  it  extends  to  a  trial  before 
the  Sheriff.  The  late  Act  3  &  4  WiU.  4,  c.  42,  ss.  17, 18,  giving  the  trial 
before  the  sheriff,  contains  no  restrictive  words.  Now  on  that  Act  the 
Courts  have  already  put  a  construction,  that  a  default  in  proceeding  to  trial 
before  the  Sheriff,  is  a  default  within  the  statute  14  Geo,  2,  c.  17,  and  will 
entitle  the  defendant  to  move  for  judgment  as  in  case  of  nonsuit  (6).  It 
was  contended,  that  to  entitle  a  defendant  to  judgment  as  in  case  of  nonsuit, 
there  must  be  a  default  in  not  proceeding  to  trial  according  to  the  course 
and  practice  of  trials  at  the  time  of  the  passing  of  14  Geo.  2,  c.  17  ;  but  the 
Court  thought  otherwise,  and  that  a  default  in  not  trying  before  the  Sheriff 
was  a  neglect  within  that  statute.  So  here  the  word  "  trial"  in  this  statute, 
will,  I  have  no  doubt,  extend  to  a  trial  before  the  Sheriff.  I  think  I  might 
have  had  some  doubt  on  the  subject,  as  the  case  has  been  already  before  my 
brother  WiUiams,  who  was  of  a  different  opinion ;  but  the  cases  referred  to, 
which  were  not  then  cited,  decide  the  question. 

Rule  absolute. 


such  jodgment  shall,  and  is  hereby  declared 
null  and  void^  and  also  the  defendant,  in 
every  such  action,  shall  have  his  costs  in  the 
said  suit,  to  be  taxed  by  the  said  Court,  or 
their  proper  officers,  where  such  action  shall 
be  tried  and  paid  him  by  such  plaintiflf  in  the 


said  cause;  any  law  or  custom  to  the  cm- 
trary  in  anywise  notwithstanding." 

(a)  1  Gale,  162 ;  2  Crom.,  M.  &  TUk. 
246. 

(b)  MadddMy  v.  fia<ly,3  Dowl.  P.  C205. 
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Bail  Court,  . 


Gray  v.  Withers. 


>-iS-^ 


I^TEERf  on  the  28th  ot  January ^  moved  to  enter  up  judgment  on  an  old  Judgmentaiiowed 

warrant  of  attorney.     The  affidavit  on  which  he  moved,  stated  that  the  SiiJlinf oftu"  * 

deponent  believed  the  defendant  to  be  living  at  an  hotel  at  Cheltenham ;  tomey,  where 

that  three  letters  had  been  received  from  him  tlience,  dated  on  the  20th,  receuUy^recd^ 

2i3d,  and  26th  of  January,  in  answer  to  letters  addressed  by  the  deponent  to  from  the  defendant 

him.    The  deponent  also  swore  to  the  hand- writing.    He  submitted  that  was  the^bmnd-wriUDg 

sufficient  proof  of  the  defendant  being  alive.  ^  ^*'**^*»  *■■ 

^  °  iwoin  to. 

Pattesoh,  J. — ^The  hand-writing  being  sworn  to,  the  party  is  identified. 
You  may  take  your  rule. 

Rule  grantedi 


BiRKET  V.  Holme. 

A  Rule  of  Court  was  personally  served  on  the  defendant  for  disobedience,  there  must  b« 

to  which  a  rule  nisi  for  an  attachment  issued.     Several  attempts  were  JJ^J*Jil^7 
made  to  serve  the  rule  nisi  for  the  attachment  personally,  but  it  appeared  fw  en  attMhmeut, 
that  the  defendant  kept  out  of  the  way  to  avoid  the  service.    On  an  affidavit  J^on'peliJnti*'* 

of  those  facts,  service  of  the 

rule,  for  disobe- 
dience to  whicU 

Martin  moved  to  make  the  rule  for  the  attachment  absolute.^— Zery  y.  tbe  rule  mn  for 
Duncambe(a)  is  an  authority  to  show,  that  although  it  is  necessary  there  i^ld. 
should  be  personal  service  of  the  rule,  for  disobedience  to  which  the  party 
is  in  contempt,  yet  there  need  not  be  personal  service  of  the  rule  nisi  for  the 
attachment.    This  therefore  is  only  the  ordinary  case  of  the  service  of  a 
rule,  and,  under  the  circumstances,  there  need  not  be  personal  service. 

Patteson,  J.; — In  the  case  cited,  it  was  decided,  that  the  party  by  ap- 
pearing waived  any  irregularity  there  might  have  been  in  the  service.  Thu^ 
rule  cannot  be  made  absolute,  but  may  be  enlarged  (b). 

Rule  enlarged. 

(a)  1  Gale,  60 ;  3  Dowl.  P.  C.  447  j  1         (h)  See  AWin  y.  Tomtr,  anU,  p.  215i 
Ctom.,  M.  U  Rose.  737. 


Balson  t;.  Meggat. 

^HIS  was  a  rule  to  show  cause  why  a  rule  to  the  Sheriff  id  i^etuhi  a  Jlen  a  niererequettby 

facias  should  not  be  discharged.    The  cause  teas  tried  in  December,  Siferiffto^uSuc 
18S4,  and  in  January,  1835,  a  Jteri  facias  issued  to  levy  the  debt  and  costs.  hUiihOTmntons 
In  July  following,  the  sheriff's  officer  made  a  levy  on  the  goods  of  the  u'^TeMiihlidaai 
defendant,  and  an  agreement  having  been  made  between  the  officer  and  the  «»o»g*t  hu 
defendant  to  give  the  latter  time  to  raise  the  money,  the  goods  Were  not  ^kTh^m^p^ili 
sold  until  November  last.    Between  the  time  of  the  levy  and  of  the  sale,  a  »>«»wff»oMto 

,  make  him  the 

half-year's  rent  had  becottie  due  to  the  landlord,  and  he  made  a  claim  for  it  pitdntiff's  ageni 
on  the  proceeds  of  the  sale^  which  were  in  the  Sheriff's  handd.    The  Sheriff 
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in  consequence  refused  to  pay  over  the  proceeds  to  the  plaintiff.  It  was 
uncertain,  from  the  affidavits^  whether  the  agreement  between  the  sheriff's 
officer  and  the  defendant  to  give  him  tiroci  was  made  with  the  consent  of  the 
plaintiff  or  not.  On  the  fieri  faeiiu  iasiiing,  the  plaintiff  requcsied  t^ 
Sheriff  to  issue  his  warrant  thereon  to  a  particiidar  peraoo.  who  was  oae  of 
the  Sheriff's  usual  officers^  and  the  warrant  waa  iaaued  to  that  oAoor. 

Skam  showed  cause,  and  contended  on  the  aflMavitSi  that  the  ptsintiff  waa 
not  a  party  to  the  agreement  to  give  the  defendant  time,  and  that  the  Sheriff 
could  not  retain  the  money  for  the  rent  that  had  beoome  dua  after  the 
levy  (a). 


/.  Hildyard,  canirtt,  contended  that  a  special  bailiff  hnving  1 
at  ^he  request  of  the  plaintiff,  he  was  bound  by  the  acts  of  the  officeri  and 
that  it  relieved  the  Sheriff  from  his  responsibility.  He  also  contended,  that 
the  affidavits  showed  the  plaintiff  was  party  to  the  agreement,  and  that  the 
Sheriff  was  bound  to  pay  the  landlord  the  half-yearns  rent. 

CoLBRiDOB,  J.—- The  first  point  made  in  this  case  ia,  that  a  specisl  VailV 
was  appointed  at  the  request  of  the  pbdntiff,  and  that  dteteibie  die  Shcfiff  is 
not  responsible.  I  think  the  mere  request  of  the  plaintiff  to  deliver  the 
warrant  to  one  particular  individual  amongst  his  officers,  which  request  the 
Sheriff  was  not  bound  to  comply  with,  does  not  make  him  a  special  bwiliU  or 
relieve  the  Sheriff  of  his  responsibility  (6).  As  to  the  compromise  being 
with  tlie  consent  of  the  plaintiff,  it  is  not  distinctly  made  out  on  the  affi- 
davits. If  the  landlord  has  a  right  to  the  half-year's  rent,  the  Sheriff  may 
pay  it  if  he  pleases,  and  can  make  a  return  accordingly,  when  the  queation 
will  properly  come  before  the  Court,  which  it  does  not  at  present* 


Rule  dischaiged. 

(a)  See  Kailtctfif  ▼.  Knight,   \   Maule  k  (6)  See  PorUr  v.  Viner,  1  Clitt.  613,  ■. ; 

Sel.  245 ;  and  GwiUUm  ▼.  Barker,  1  Price,      and  PaUiiUry.  PuUiatr,  1  Chit.  614,  a* 
274. 


The  Court  will 
not  grant  a  mmm- 
iatmu  to  admit  ai 
heir  to  a  copy* 
liold,  where  it 
appears  his  claim 
ia  long  since 
barred  bj  the 
StatateofLini- 


Ex  parte  VnthLii^s. 

'J^HIS  was  a  rule  to  show  cause  why  a  mandamus  should  not  issue  to  the 
lord  of  a  manor,  to  admit  John  Phillips  to  a  copyhold,  as  heir  at  law.  He 
claimed  as  heir  at  law  to  James  PhilUpSy  who  died  in  1795.  It  appeared 
that  aflcr  hia  death  no  person  claimed  as  bis  heir  until  the  year  1809,  whea 
John  Osbam  claimed  as  his  heir  at  law,  and  in  1811  was  admitted.  Jokt 
Osbom  died  in  1816  or  1817,  and  no  person  had  been  admitted  since  hia 
death,  his  heir  having  been  transported  for  some  crime.  The  affidavits  were 
contradictory  as  to  the  right  of  J.  Osbam  to  be  admitted  as  heir  to  James 
Philip. 

The  Hon.  J.  C.  Talbot  showed  cause.-^This  rule  must  be  discharged^ 
because  the  remedy]sought  by  it,  ia  uimeceasary  for  the  applicant  to  eataUish 


Phillips. 
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his  title.  In  the  case  of  The  King  v.  Bennett  (a)  a  similar  application  was  Bail  (kurt. 
refused.  That  case  is  stud  to  be  overruled  by  the  case  of  The  King  v.  The  v^v^^ 
Brewers*  Comptmy  (6),  but  on  reference  it  appears  that  it  does  not  in  fact  ^ J^ff^® 
overrule  it.  It  is  a  mere  dictum  in  that  case,  that  the  heir  of  a  copyholder  is 
i^dtled  to  this  motion.  In  the  case  of  Right  d.  Taylor  v.  Bankes  (c),  it 
was  heldy  that  the  heir  at  law  of  a  copyholder  might  devise  the  copyhold 
without  having  been  admitted.  Doe  d.  Burrell  v.  Bellamy  {d),  and  Doe  d. 
Tojield  V.  Tqfield  («},  are  authorities  to  show  that  the  heir  of  a  copyholder 
may  maintain  ejectment  without  admittance.  This  remedy  therefore  by 
mandasmu  is  unnecessary.  The  cases  where  The  King  v.  The  Brewers' 
Company  is  held  to  overrule  that  of  The  King  v.  Bennett  cannot  be  cited  to 
show  that  tlie  mere  claim  of  a  person  as  heir  will  entitle  him  to  a  mandamus. 
The  King  v.  The  Lord  qf  the  Manor  of  Bonsai  (f),  and  Widdowson  v.  Har- 
ringUmf  Earl  of{g),  cited  in  Wathins  on  Copyholds,  show  there  must  be  a 
clear  claim.  The  lord's  right  to  fines  was  involved  in  the  question  decided 
in  the  case  of  The  King  v.  Wilson  (h),  which  therefore  does  not  apply.  In 
this  case  the  applicant  has  not  only  a  doubtful  but  a  decidedly  bad  title.  He 
has  made  jqo  claim  since  the  year  1795,  and  therefore  is  barred  by  the  statute 
3  &  4  Will.  4,  c«  27.  The  Court  will  not  grant  a  mandamus  to  admit  a 
person  as  heir  who  is  so  clearly  not  entitled  to  recover  possession. 

R,  K  Richardsj  amtrd, — The  case  of  The  King  v.  Bennet  was  overruled 
in  The  King  v.  The  Brewers'  Company.  In  The  King  v.  The  Lord  of  the 
Manor  of  Bomtdj  Lord  Tenterden  says  it  was  so  overruled.  [Coleridge^  J. — 
My  only  doubt  is  as  to  the  point  of  the  time  that  has  elapsed.] — The  Court 
will  not  conclude  the  lord  by  what  is  stated  now  on  the  affidavits.  The  real 
facts  of  the  case  may  be  very  different.  [Coleridge,  J. — It  is  not  to  be 
understood  that  The  King  v.  The  Brewers*  Company  altered  the  law  as  to 
the  heir  being  entitled  to  bring  ejectment  without  admittance.  A  mandamus 
may  be  had  to  admit  him  for  other  purposes.] — The  applicant  in  this  case 
may  have  been  beyond  seas,  or  under  some  disability,  so  that  he  may  not  be 
barred  by  the  statute  of  his  right  to  recover.  His  object  is  to  have  a  man' 
damusf  so  as  to  try  his  right  in  an  action  for  a  false  return.  The  lord  is  at 
this  time  holding  for  himself,  there  being  no  tenant  on  the  Court-rolls. 

CoLE&inoE,  J. — It  is  not  necessary  for  me  to  make  this  rule  absolute,  in 
order  to  enable  the  applicant  to  try  his  title.  It  seems  to  me  that  the 
applicant  is  wholly  out  of  time,  but  I  do  not  prejudice  him  in  bringing  an 
ejectment  by  refusing  this  application. 

Rule  discharged. 

(a)  2  Term  Rep.  177.  (0  1 1  East,  246. 

(6)  4  Dowl.  &  Ryl.  492;  3  Bam.  &  (/)  4  Dowl.&  Ryl.825;  2  Barn,  it 
Cress.  172.  Cress.  173. 

(e)  3  Ban.  &  Adol.  664.  (g)  1  Jac.  &  Walk.  632. 

Id)  2  Maule  &  Sel.  87.  {h)  10  Barn.  &  Cress.  80< 
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Bail  Court, 

Douglas  v.  Winn. 

inm  bsving  bMB  T^  Trinity  Term  last  issue  was  joined  in  this  cause.  The  venue  was  id 
tra?«a?^y  Lancashire,  and  no  notice  of  trial  had  been  given  for  the  last  assises,  nor 
canM,  aod  no       gince.     A  rule  for  judgment  as  in  case  of  nonsuit  having  been  obtained  this 

notice  of  trial 

givra  for  the  nest  term^ 

■Mises,  the  dc- 

JlSve  fo/jTdg'  Wighiman  showed  cause.— The  plaintiff  was  not  bound  to  give  notice  of 

iMutu  Id  CMC  of  |y|jj  yj^jjj  ji^g  jgyj^  following  that  in  which  issue  was  joined.     Mr.  Tidd  lays 

nonsuit  qbUI  uler  ,y,.  *r«tn>  /t\       f¥*i.»    «_    • 

tiiefoiiowinv        down  that  to  be  the  rule  (a),  and  cites  Hall  v.  Bychananifi).    This  being  a 
Spring  Awan.      country  cause,  this  rule  is  premature,  and  cannot  be  moved  for  until  after  the 
next  assizes,  as  that  is  the  earliest  opportunity  the  plaintiff  has  for  pro- 
ceeding to  trial. 

Addison,  contr^^-^Mr.  Tidd,  in  a  note  to  the  passage  referred  to,  expresses 
a  doubt  whether  this  rule  may  not  be  moved  for  the  next  term  after  the  6rst 
assizes,  though  notice  of  trial  has  not  been  given.  The  plaintiff  might  have 
proceeded  to  trial  at  the  last  assizes,  and  at  any  rate  ought  to  have  given 
notice  of  trial  in  Michaelmas  term  for  the  next  assizes,  and  having  done 
neither,  the  defendant  is  entitled  to  this  rule. 

Coleridge,  J. — This  rule  cannot  be  moved  for  until  after  the  next  assizes^ 
it  must  now,  therefore,  undoubtedly  be  discharged. 

Rule  dischargied. 

(a)  Page  764, 9th  ed.  (fr)  2  Tens  Rep.  734. 


Shuttleworth  V*  Clark. 


JT.'silJ^ff'^'^        *  ^^rbyshire,  under  the  Interpleader  Act,  1  &  «  WUL  4,  c.  58,  s.  6. 


the  fir»l  Instaacc, 


A  claimant  to        7^  CLARKE ,  On  a  former  day,  had  obtained  a  rule  for  the  Sheriff  of 
*  Derbyshire,  under  the  Interpleader  Act,  I  8c  2  i 

having  appeared 

the*  nteniiMuier  Addison  uow  appeared  for  the  execution  creditor. — The  claimant  does  nol 
Act.  a  rnie  for  now  appear,  and  therefore  the  execution  creditor  is  entitled  to  his  costs 
pWi!uff7cw»tsii  ftga^ns'  *^e  claimant ;  Bowdler  v.  Smith  {c),  Perkins  v.  Burton  (d),  Philby  v. 
J>o* ■'»^>»«e  in  Ikey{e),  and  Lewis  v,E'tcke(f),  This  rule  for  costs  against  the  claimant 
may  moreover  be  absolute  in  the  first  instance.  [Coleridge,  J. — In  Perkins 
V.  Burton,  the  rule  drawn  up  was  to  show  cause  why  the  claimant  should  not 
pay  the  execution  creditor  his  costs.  In  Philby  v.  Ikey  also  the  rule  was  in 
the  same  way.] — The  practice  is  not  bound  by  those  decisions*  In  the  last 
of  those  cases  it  was  the  Sheriff  who  applied  for  costs,  which  distinguishes 
the  case.  In  Bowdler  v.  Smith  the  rule  appears  to  have  been  absolute  in  the 
first  instance. 

(«)  1  Dowl.  P.  C.  417.  (e)  2  Dowl.  P.  C.  222. 

{d)  2  Dowl.  P.  C.  108-  {J)  2  Dowl.  P.  C.  337. 
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CoLBRiDGE,  J.— This  18  an  application  under  tbe  third  section  of  the     BdlGomt. 
Interpleader  Act.    Two  or  three  cases  have  heen  dted  in  support  of  it,  and        ^^^^^ 
it  is  singular  that  the  exact  terms  of  the  section  of  the  Act  are  not  referred  SHUTTMriroiTB 
to  in  those  cases.    Now  the  words  of  that  section  are,  that  the  Court  is  "  to        Clabx. 
make  such  order  between  such  defendani  and  the  fMntiff,  as  to  costs  and 
other  matters*  as  may  seem  just  and  reasonable ;"  so  that,  as  to  the  exact 
words  of  the  Act,  they  are  confined  to  giving  costs  between  the  phuntiff  and 
the  defendant    Nevertheless,  I  think  I  am  bound  by  the  cases  that  have 
been  decided,  as  to  the  authority  of  the  Court  to  give  costs  against  the 
clamoHi.    I  do  not,  however,  think  the  Court  would  make  the  order  with- 
out hearing  the  party.    The  rule,  therefinre,  must  be  drawn  up,  that  the 
daimant  must  pay  the  phuntiff 's  costs,  unless  he  shows  cause  within  ten 
days. 

Rule  mil  accordingly. 


Psnsok's  Bail. 

fjHILTON  opposed  this  bail,  and  objected  that  the  affidavit  of  justification  a  c 

did  not  comply  with  the  rule  of  T.  T.  1  WtU.  4,  s.  d  (a),  as  it  omiUed  ^^^ISl  ^ 
to  state  the  nature  of  the  property  of  one  of  the  bail.  tw^^  to  um 

rols  of  7»T«  1  Wt 
4^isbowidlo 

WiaUley,  con^rd.— This  affidavit  is  suffident  according  to  the  form  used  ^^/?]J|L!' 
previous  to  the  rule  of  T.  T.  1  WUl*  4.    The  defendant  is  not  bound  to  fleMkm^^?«B  fa 
adopt  the  form  there  pven.    That  rule  only  says,  if  the  notice  of  bail  is  «>rt™k. 
accompanied  by  an  affidavit  in  the  form  there  given,  and  the  bail  are  ex* 
cepted  to  and  aUowed,  that  the  plaintiff  shall  pay  the  costs  of  justification. 
That  rule  is  only  directory,  according  to  a  reported  case  (6).    This  is  a  case 
of  country  bail,  and  notice  of  bail  was  given  according  to  the  rules  of  T.  T. 
1  WUL  4 ;  but  that  case  is  an  express  authority  to  show  that  the  affidavit 
need  not  be  in  the  form  there  given.    The  only  consequence  will  be,  that  the 
phuntiff  will  not  be  obliged  to  pay  the  costs  of  justification  if  the  bail  are 
allowed. 

PAtTEsoN,  J.— It  is  desirable  there  should  be  no  confusion  in  the  practice 
in  these  cases.  The  practice  before  the  rule  in  T.  T.  1  fVUL  4,  in  country 
bail,  used  to  be  to  send  the  affidavit  of  justification  up  to  town  at  the  same 
time  with  the  bail  papers.  The  affidavit  however  was  not  used  until  the 
bail  were  excepted  to.  But  if  a  defendant  now  chooses  to  proceed  under 
the  new  rules,  he  cannot  afterwards  turn  round  and  say  he  will  not  be  bound 
by  those  rules.  A  party  who  has  given  notice  of  bail  justifying  according 
to  the  new  rules,  has  thereby  adopted  them,  and  shall  not  be  allowed  after- 
wards to  depart  firom  the  form  of  affidavit  thereby  given.  I  am  not  awAre 
that  this  point  has  been  expressly  determined  by  any  of  the  Courts,  but  it  is 
desirable  that  the  practice  should  be  settled. 

(a)  1  Dowl.  P.  C.  lOa.  (&)  Aim.  I  Dowl.  P.  C.  115.' 
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BiiiCpwt. 

^•*^  Bishop  v.  Leigh. 

tS^^Ate^  X**^  defendant  wu  indebted  to  BttAop  ibr  work  and  labour,  andan  action 
•rbiirator,  awl  bavtng  been  commenoed,  it  was  by  agreement  referred  to  an  ailiitraior 

^'^^^^^^^^  antbeSdofitfarcA,lSd5.  The  coats  of  the  eauae  wei«  to  abide  tbe  emit, 
tdagiiMthiiB,  and  the  costs  of  the  reference  were  to  be  m  the  discretion  of  the  arbitvalor. 
^Irtte^,'^  On  the  Slst  of  April  the  award  was  made,  stating  that  the  defeMtanI  was 
tiny  iMd  not  bMD  indebted  to  the  pkdntiff  in  the  sum  of  tL  Bs.  fldL,  and  ordering  it  to  be  paid 
used.  AM      ^  ^  Ist  of  Jlfay.    The  arbitrator  also  awarded  that  the  coats  of  the  refeiw 


wbkh  u!^«il!^  enee  should  be  equally  divided  between  the  parties.  The  defendant  paid 
uxcdbboMto:-  the  sum  awarded  on  the  1st  otMofft  but  not  the  coats  of  the  cauae»  tlMj  not 
^Meeo^  wm  ^^^^'^S  ^^°  taxed.  Ou  the  12th  o£June  a  fiat  in  bankruptcy  issued  against 
proveabic  under  the  defendant.  On  the  17th  o£June  the  agreement  to  refer  the  cause  was 
i^thttft^dtfald  *^"^®  *  ^*^®  ®^  Court,  and  on  the  2d  of  November  the  costs  of  the  cause  were 
•at  heTiag  pidd  tascd.  On  the  25th  of  November  an  attachment  issued  against  the  defendant 
ruroo«M!tt^  for  non-payment  of  the  costs,  and  on  the  10th  of  December  he  was  arrested. 
Meot  before  be  On  the  11th  he  paid  the  sum  for  which  he  was  arrested  on  the  attachment, 
ufi^cto  ^n  ^  ^  Sheriff;  giving  him  notice  not  to  pay  it  oter  to  the  plaintifl^  and  was 
«<mid mderiiMB  discharged  out  of  custody.  On  the  9th  of /aimary,  1886,  the  defaidant 
him  JStwi,     obtained  his  certificate  under  the  fiat,  which  was  properly  inroUed.    The 

defendant  having  obtained  a  rule  to  show  cause  why  the  money  which  he 

paid  to  the  Sheriff  should  not  be  repaid  to  him, 

ilfarlta  showed  cause. — The  question  is,  whether  the  certificate  under  the 
fiat  entitles  the  defendant  to  have  the  money  paid  back  to  him.  It  is  snb* 
mitted  on  the  part  of  the  pbuati^  that  this  money  haviii^  been  paid  before 
the  defendant  obtained  his  certificate,  he  ia  not  entitled  to  have  it  repaid* 
There  is  nothmg  in  the  sections  121  and  lSt6  of  the  Bankrupt  Act,  6  Geo.  4, 
Cft  16,  to  andioriae  the  repayment  of  a  sum  of  money  obtained  ficom  a  bank- 
mpt  by  a  eraditor  between  the  issuing  of  theJferi>SvMf  and  the  gnming  of 
the  eerdfieate,  neither  ia  then  any  case  deciding  to  that  effect*  TUa  is  a 
precisely  similar  case.  This  claim  for  costs  was  not  proveable  under  the  fiat. 
All  the  cases  decide  that  unliquidated  damages  are  not  proveable,  and  these 
( a»e  in  the  natare  of  mdiquidafead  damages.  Thit  Kmg  v. Dtm$(a)  isa 
1  in  point,  that  these  oosts  were  not  proveable.  [PoUsssn,  J.«— The 
qnealion  here  ia,  whether  these  coats  do  not  fellow  the  principal  debt.]— Hew 
there  kaa  been  no  judgment;  the  reference  was  by  agreement,  and  the  case  is 
not,  tbeiefiire,  within  the  ^8th  section  of  die  Act.  [P^tteson,  J.— TUs  poina 
was  before  me  in  the  ease  of  Meka^v.  WmUiMg{b).yAn  that  case  Aese 
was  a  judgment,  and  it  was  thevefere  within  the  68tfa  aeetion. 

Smmpitr^  esn<rd.-*The  pUatiff  might  have  taxed  his  costs  at  any  fane 
aftev  the  award  was  madci  but  instead  of  Aat  he  heki  over,  and  did  not  tan 
them  until  after  the  defendant  became  bankrupt.  That  delay  on  his  psrt  m 
not  to  prejudice  ^e  defendant.  [^Paiteson,  J. — How  was  it  that  cause  was 
not  shown  agiunst  the  rule  for  the  attachment  T] — ^The  defendant  had  not 
then  obtained  his  certificate.    This  award  is  either  in  the  nature  of  a  judg- 

(a)  9  East,  318.  (b)  2  Dowl.  P.  C.  552. 


«• 


HUASY  TERM^  18S6.  665 

ment,  and  within  the  58th  section  of  the  Act,  or  eke  the  costs  were  a  con-     j^a  e^MC 
tingentdebt^aiiaproTadbfewdbrlhedMiseeliQD.   The  case  of  7%e  JSTtn^  v.        Ws^^ 
Davis  was  decided  before  the  statute  6  Geo.  4,  c  16,  and  it  was  partly  in  con-        Bmbop 
seqaence  of  dm  deeiuon  tliat  m  aitenrtioa  was  inirodnced  into  that  Act  witk 
respect  to  the  proving  of  eosta  mder  a  fiat.    The  money  being  stU  in  the 
hands  of  the  Sheriff;  wkak  the  offioer  of  the  C6«re,  maiy  he  ordered  to  be 
lecuBcd* 

Pattxsok,  J.— I  cannot  distinguish  this  case  from  Metcalfv,  WatUng,  In 
that  case,  after  examining  into  the  cases  on  the  point,  I  was  of  opinion  that 
the  costs  for  which  the  cognovit  was  given  were  barred  by  the  ccrtificiite. 
The  case  of  fVybomev^  Ross  (a)  was  in  that  case  much  relied  on  in  argu- 
ment, but  that  decision  was  doubted  in  the  case  of  Vansandon  t.  €rosbie{h\ 
where  Lord  Tenterien  says  he  could  not  see  the  ground  on  which  it  was 
decided.  The  case  I  thought  the  nearest  to  the  one  then  under  considera- 
tion was  that  of  Ex  parte  Poacher  (c),  in  which  it  was  decided  that  the  coata 
of  an  action  upon  contract,  where  the  verdict  was  before  and  the  judgment 
after  the  bankruptcy,  were  proveable.  That  is  ^  view  I  (hen  took  of  the 
subject^  and  I  think  I  was  right  in  that  decision.  That  case  is  like  the  pre- 
sent ;  there  the  judgment  was  after  the  bankruptcy,  but  the  verdict  was 
before.  Now  what  is  the  present  case  but  an  award  that  the  defendant  shall 
pay  what  is  found  to  be  due  on  taxation,  and  this  award  was  made  before  the 
fiat  issued.  In  that  case  the  whole  of  the  authorities  were  examined,  as  well 
as  in  the  case  of  Jacobs  v.  Phillips  (cf ),  in  the  Court  of  Exchequer.  The 
last  was  a  case  where  the  defendant  had  been  arrested  on  an  attachment  for 
the  non-pa3rment  of  costs,  and  after  remaining  in  custody  he  was  dischargedf 
the  claim  for  costs  being  proveable  under  the  fiat.  That  case  is  very  like  the 
present ;  but  the  Court  said,  **  Taking  all  the  circumstances  into  considera« 
tioii»  we  thiiik  there  wai  Ho  agreement  to  pay  these  costs.  Our  decision, 
however,  does  not  depend  on  that  question.  We  think  there  was  an  aseer^ 
tamed  claim  previous  to  the  bankruptcy,  which  might,  therefore,  have  been 
proved  under  the  flat,  and  therefore  the  defendant  is  entitled  to  be  dis** 
charged."  The  only  difference  here  is^  that  this  is  a  claim  which  might  be 
ascertained.  The  award  was  for  a  sum  certain,  and  the  costs  were  to  abide 
the  event.  These  the  plaintiff*  might  any  day  have  ascertained  on  taxatioik 
He  did  not  choose  to  do  so,  and  by  his  lying  by  the  nature  of  the  debt  is  not 
altered.  Under  these  circumstanoes,  and  reverting  to  the  cases  of  Metea^ 
T.  JVatUngf  and  Jacobs  v,  PhilUpSf  I  can  see  nothing  to  distinguish  thia  case* 
The  only  other  question  is,  whether  the  Court  can  interfere.  I  think,  as  the 
money  is  still  in  the  hands  of  the  Sheriff*,  who  is  the  officer  of  the  Court,  it 
may  be  dojiiie»  and  that  therefore  the  rule  must  be  made  absobte^     . 

Rttk  absolute* 

(a)  2  Taunt.  68.  (c)  1  Glynn  &  Sim.  389. 

(6)  1  Chit.  16.  {d)  2  Dowl.  P.  C.  716. 
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N^v-^  The  Kino  t;.  The  Corporation  of  Wells. 


t  TbT'^^'tad  B^  '^  charter  of  Queen  ERMobeih  power  was  giTen  to  tbe  Mayor  of  WeUs 
bold  a  clwt,  ^  to  ^<^ld  >^  Court  of  Record  for  pleas  of  debt,  &c.,  and  to  have  a  prison 

^^l^t^d^Mi  **'  d«*>tors.  This  Court  had  not  been  held  for  more  than  «00  yeaw,  there 
■iace  k  VM  laM  Were  no  Court-roDs,  no  known  practice,  no  person  fit  to  preside  as  judge  in 
^'^  the  Court,  no  gaol  for  debtors,  and  no  funds  from  which  to  pay  the  expenses 

of  holding  a  Court.    A  rule  nut  for  a  mandamui  to  hold  a  Court  having  been 
obtained  on  the  part  of  a  person  who  wanted  to  sue  for  a  debt, 

Erk  showed  cause.— 'In  The  King  v.  Haoertng-atU-Bimer^a)  and  ThelSmg 
▼•  Hoitmgi  ((),  only  fifty  years  had  elapsed  since  the  last  Court  was  held. 
Here  more  than  200  years  have  elapsed,  and  the  Court  will  presume  that 
the  right  to  hold  the  Court  no  longer  exists.  There  is  not  a  vestige  remain- 
ing of  the  Court,  or  of  the  practice  in  it,  and  under  these  orcumstanoes  this 
Court  wiD  not  grant  a  mandamui. 

Ibgerif  amirif  was  stopped  by  the  Court. 

Pattbson,  J.^I  do  not  see  that  I  have  any  discretion  on  the  subject  { 
but  I  think  I  am  bound  to  grant  the  mandamui.  The  parties  must  qualify 
themselves  for  carrying  on  the  business  of  the  Court.  A  similar  mandamut 
has  been  granted  against  the  Corporation  of  Thetfordt  and  another  against 
the  Corporation  of  Windsor,  after  seventy  years  turn  %uer  of  tlie  Court,  and  I 
cannot  make  any  distinction  between  those  cases  and  the  present. 

Rule  absolute. 
(«)  9  Dowl. k  R7I.  176,  B.  $  5  Btra.  k         (h)  1  DowL &  Ryl.  148;  5Bsni.lc  Aid. 


Chubb  v.  Nicholson. 

A  BotiM  to  Mt     /\)T  a  motion  to  set  aside  a  writ  of  sununons,  on  account  of  irregularity  in 
■OTilnm  fnHrTB  ^  fomi  of  the  indorsement, 

g«larttymwtb« 

■H^wUhtoftmr  p^  Robhuon  showed  csusc. — ^This  application  was  made  too  late,  seveit 
days  having  elapsed  between  the  service  of  the  writ  and  the  application  for 
the  rule ;  HinUm  v.  Steveni{c)n 

Knmles^  con/rd.— This  appUcatldil  ^ki  made  before  the  time  for  entering 
an  appearance.  In  the  case  cited  it  was  a  notice  of  declaration  that  was 
irregular.  The  rule,  that  application  must  be  made  within  four  days,  will 
not  apply  to  all  cases. 

Pattbson,  J.^It  seems  to  me  that  rule  is  applicable  to  a  writ  of  sum- 
teonSf  and  this  rule  must  therefore  be  discharged; 

Rule  dischalged. 

(e)  Ante,  m ',  4  DowL  P.  C.  2^. 
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FaoDSHAM  V.  Round.  v^nv 

S^TEER  showed  caiue  against  a  rule  for  judgment  a*  in  ease  of  nonsuit,  and  The  son  iodonfed 
offered  to  give  a  peremptory  undertaking  to  try  the  cause  before  the  Sheriff,  ^£JSlr«au  inu°' 
the  sum  daimed  being  under  20/.  th«  tom  cuiaed 

by  the  partlculan 

George,  coa/ri.— The  debt  indorsed  on  the  writ  exceeds  20/.,  though  by  coaltirui  not 
the  particulars  less  than  20L  is  claimed :  the  peremptory  undertaking  there-  ^^^^S^ 
fore  must  be  to  try  at  the  next  assizes.  incsMof  noosvit, 

ooanandMrtakin; 

Patteson,  J.— The  Act  8  &  4  7F.  4,  c.  42,  s.  17.  only  gives  power  to  the  J^Sff!***"**** 
Court  to  order  an  action  to  be  tried  before  the  Sheriff  where  the  sum  *'  m* 
doned  on  the  writ  *'  does  not  exceed  20/.  The  practice  has  been  to  allow  the 
plaintiff  to  amend  his  writ,  and  my  practice  at  chambers  has  been,  to  allow 
the  defendant  to  pay  the  new  sum  indorsed  within  a  certain  time,  in  discharge 
of  the  action.  As  the  case  at  present  stands,  I  can  only  discharge  the  rule 
on  a  peremptory  undertaking  to  try  the  cause  at  the  next  assizes.  Applica- 
tion should  be  made  to  amend  the  writ. 

A  rule  was  then  drawn  up  to  amend  the  indorsement  on  the  writ  to  the 
sum  claimed,  and  to  order  a  writ  of  trial,  and  the  plaintiff  to  give  a  peremptory 
undertaking  to  try  before  the  Sheriff,  unless  the  defendant  should  pay  the  new 
amount  indorsed  on  the  writ,  in  discharge  of  the  action,  within  a  certain  time. 

Claridge  v.  Smith. 

JN  this  case  judgment  had  been  suffered  by  default,  and  a  writ  of  inquiry  ^^^Cowt^H 
executed.    The  cause  of  action  arose  within  the  jurisdiction  of  the  SoiUh"  piaiDturofhi* 
work  Court  of  Requests.    A  rule  was  then  obtained  to  show  cause  why  a  JJJf^^JJSL* 
suggestion  should  not  be  entered  to  deprive  the  plaintiff  of  his  costs,  or  why,  Um  icUoo  night 
on  payment  of  the  damages  assessed  upon  the  writ  of  inquiry,  without  costs,  {^rGrartof"*^' 
the  proceedings  should  not  be  stayed.  RoqaeMa,  the 

^  ^  ^  trial  harlag  b«co 

/.  Bi^ley  showed  cause. — ^The  22  G.  2,  c.  46,  s.  6,  and  46  6.  d,  c.  Ixxxvii.  on  «  writer 
a.  13,  on  which  this  rule  is  founded,  are  repealed  by  4  O.  4|  c.  cxxiii.  ^^' 
M.  14,  1^. 

Tkomatt  amirH. — ^The  Court,  nevertheless,  by  analogy  with  the  case  of 
Dmuter  v.  Day  (a),  may  deprive  the  plaintiff  of  his  costs,  under  the  statute 
43  EHz.  c.  6,  even  though  the  trial  had  been  before  the  under-sheriff  on  a 
writ  of  inquiry. 

Patteson,  J. — It  is  plain  that  the  enactments  on  which  this  rule  is  founded 
are  repealed.  It  is  then  suggested  that  the  Court  has  power  to  deprive  the 
plaintiff  of  his  costs,  under  the  statute  43  Eliz,  c.  6.  That  statute  gives  the 
power  to  the  Judge  before  whom  the  action  is  tried.    This  was  tried  before  ' 

the  under-sheriff,  and  how  can  I  say  it  is  a  fit  case  to  deprive  the  plaintiff  of 
bis  costs,  without  hearing  the  evidence. 

Rule  discharged  with  costs. 

(a)  8  East,  230. 


JkUCmfL 


the  teoMitislBlci^ 
Mtod  in  the 
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Doe  d.  Wills  v.  RoI:<i 

ABaft«Mtia  A   Ruk  had  been  obtuAcd  to  ihow  oftote  why  iIm  pcfsott MTf^  w^ 

foSTSM  *^"t  dedaimtion  in  this  ejectment  should  not  be  at  liberty  to  confess  lease 

^l^^T^  !ld  '^  entry  only,  without  ouster,  on  an  affidsnt  made  by  the  person  aenrcd^ 

•otry  ontj,  that  no  actual  ouster  had  been  committed  by  the  deponent,  that  he  was  lessee 

^'^^'ll^^l^jll^j^  under  a  penNm  who  was  a  joint-tenant,  and  that  he  beliCTed  Che  cgeennent 

^Mrtiott  of  joint  might  inTolre  a  question  between  joint-tenants. 

tMHMVbdilg 

ttktly  toariM^ 

CkUion  showed  cause. — The  aflSdavit  on  which  this  rule  was  granted  is  in- 
sufficient. It  does  not  appear,  as  it  should  do,  that  the  person  making  it  is 
interested  in  the  question;  it  does  not  even  appear  that  he  was  in  possession 
of  the  premises ;  and  it  should  also  have  stated  furtheri  that  no  ouster  had 
been  committed  by  any  under-tenants. 

Cooiet  eoa/rd.— This  case  is  within  the  principle  of  the  case  of  Doe  d.  Gigner 
y.  Roe  (a),  and  the  only  question  is,  whether  the  tenant  in  possession,  who 
is  a  lessee,  is  not  intitled  to  the  same  privilege  of  confessing  lease  and  entry 
only,  that  his  landlord,  who  is  a  joint-tenant,  would  be.  The  title  is  admitted, 
and  the  only  question  is  as  to  the  ouster*  No  hardship  will  be  inemrred  by 
this  rule  being  made  absolute. 

Patteson,  J. — It  seems  to  me  this  rule  ought  never  to  have  been  granted. 
The  person  who  makes  this  affidavit  is  not  himself  a  tenant  in  common,  nor 
a  joint-tenant,  but  he  holds  under  another  who  is.  Why  should  not  his  land- 
lord come  in  to  defend  the  ejectment  ?  The  affidavit  only  states  that  the 
deponent  believes  the  trial  may  involve  a  question  between  joint-t^iants.  It 
is  the  loosest  thing  I  ever  heard.  The  rule  must  be  discharged  with  costs,  as 
parties  ought  to  come  here  with  satis&ctory  affidavits. 


Rule  discharged  with  costs  (5.) 


» 


« )  2  Tannt  S97 ;  snd  see  Anon,  7  Mod.  89. 

ft)  See  the  fotrn  of  the  affidavit  io  Tidd*i  Frtetice. 


Smith  t;.  Dixok« 


TiM  Court  allow  fpHIS  was  a  rule  calling  on  the  plaintiff  to  show  cause  why  the  defendant 
toadd  ai^ua  should  uot  be  at  liberty  to  add  a  plea  to  those  he  had  already  pleaded. 

***2rtSi*^  *****  ■'**  action  was  for  non-delivery  of  goods,  to  which  the  defendant  obtained 
TO  not  ia  wHt-  loave  from  Aldenon,  J.  to  plead  several  pleas^  but  he  refused  to  allow  him  to 
^!!Lrt^'^!lh«tbcr  P^^^  ^^  there  was  no  contract  in  writing  as  required  by  the  Statute  of  Frauds. 
thftt  cooid  bo  Aldattmt  J.,  however,  said  that  if  that  could  not  be  given  in  evidence  under 
Six  the  mi^  **  general  issue,  the  defendant  should  be  at  liberty  to  apply  to  the  Court, 
inae.  The  Court  of  Exchequer  had  since  intimated,  in  another  case,  that  it  could 

not  be  so  given  in  evidence,  whereupon  this  rule  was  obtained. 

ArcUotd  showed  cause,  and  said  that  this  defence  was  a  mere  formal  ob- 
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jectfon ;  to  whtdi  the  Court  would  not  listen.    In  Cue  y.  ItoU  (a)>  tbe  Court  Arfl  Cmti* 
refiwed  tp  allow  a  plea  of  tbe  Statute  of  Lisiitationai  aa  not  being  a  defence  on       Wf^/%/ 
the  merits.  %unn 


Pattbson,  J. — It  seems  to  me*  the  only  object  of  tbe  defendant  Is  to  be 
able  to  give  in  evidence  the  want  of  a  contract  in  writing.  That  is  merely  his 
origjaal  intention.  I  think  he  should  be  at  liberty  to  add  this  plea ;  and  under 
the  circumstances,  the  costs  of  this  rule  should  be  costs  in  the  cause. 


Dixoir* 


(a)  2  WUs.  853. 


Rule  absolute. 


E.V  parte  Roy. 

^ROfFDER  moved  for  a  rule  calling  on  an  attomeyi  who  had  beemne  tim  OMit  Imm 
bankrupt,  and  on  his  assignees,  to  show  cause  why  they  should  not  deliver  S7!m%m«  •? 
up  certain  deeds.    The  attorney  and  his  partner,  as  solicitors  to  the  appli-  «»  attorney,  vIm 
cant,  held  the  deeds  in  question,  which  were  the  title-deeds  to  a  large  estate.  ^Il^^deii^^ 
The  partner  absconded,  whereupon  a  fiat  in  bankruptcy  issued  against  both  up  uu^^eeda  of 

I.  .  ,  .  n    t  «-i  •  .,,•  client,  which 

partners,  and  the  assignees  took  possession  of  these  deeds,  together  with  the  have  cone  into 


other  property  of  the  bankrupts.  Application  had  been  made  to  the  assignees,  ^<'  i 
and  they  had  refused  to  give  up  the  deeds.  {Coleridge^  J.— The  difficulty  is, 
whether  the  Court  has  any  summary  authority  over  the  assignees.]— If  the 
rule  calls  on  the  assignees  and  the  attorney  to  show  cause,  it  will  be  sufficient. 
[Cokridge,  J. — ^I  think  it  is  a  fallacy  to  suppose  that  the  rule  being  also 
against  the  attorney,  will  help  to  give  the  Court  authority  over  the  assignees.*] 
— ^The  assignment  will  not  pass  these  deeds  to  the  assignees,  which  are  the 
deeds  of  another  person,  u^ess  the  attorney  had  a  lien,  which  is  not  chimed 
in  this  case :  the  bankrupt,  therefore,  may  be  deemed  stiQ  to  have  possession 
of  them.  It  will  be  a  great  inconvenience  if  the  Court  will  not  grant  this 
rule  in  cases  like  the  present,  where  an  attorney  becomes  bankrupt. 

Coleridge,  J» — My  impression  is  against  the  application ;  but  I  will  take 
time  to  consider  the  case. 

Cur,  adv.  vult. 

CoLiRinoE,  J.  afterwards  refused  the  rule,  as  the  Court  had  no  power 
over  the  assignees. 

Crcfwder  then  moved  for  a  rule  calling  on  the  attorney  alone,  which  was 
granted. 

Rule  nisi  granted* 

Stanley  v.  Perry. 

Jf    SMITH  moved  for  a  rule  to  take  money  out  of  Court,  which  had  been  AnUe  to  taiie 
'  paid  in,  to  abide  the  event  of  an  issue  directed  under  the  Interpleader  c^^^jLco 

aMde  the  event  of 
an  ia»«e  under  tbe  Interpleader  Act,  it  onl  j  a  role  nisL 
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BaUCmtrt. 
SrAMur 

Vt 

Pmbt. 


Act,  1  &  2  XT.  4.  c.  58.  The  plaintiff  in  the  iune  had  neglected  to  try  it, 
aa  directed  by  the  rule  made  by  the  Court,  and  hedted  Scaki  v.  Anfmai  (a)b 
to  ihow  that  the  rule  might  be  absolute  in  the  first  instance. 


Pattison,  J.— In  that  case  it  was  only  contended  that  the  party  waa  not 
intitled  to  the  ooaU  o(  the  rule  that  was  then  being  argued,  because,  if  appli- 
cation had  been  made,  the  rule  would  have  been  consented  to.  This  rule 
must  be  a  rule  niti  only. 

Rule  md  granted. 

(«)3Do«l.P.a707. 


Wild  v.  Rickman. 


^LARKSON  moved  for  a  rule  to  take  out  a  sum  of  money  deposited  in 
lieu  of  bail,  under  the  statute  7  &  S  G.  4,  c.  71,  s.  2,  the  defendant 


After  j« 

lor  dM  diifandiiit 

dMMii^iruM^  having  signed  judgment  of  nm-pro*  fiir  want  of  a  declaration.   He  submitted 
of  Ml  b  MM        that  the  rule  might  be  absolute  in  the  first  instance. 


Pattesov,  J.^I  think  this  rule  must  be  a  rule  ntit  only. 

Rule  nm  granted. 


Austin  v.  Gbange. 

It  to  M  tk^^diaa  ^HANNEL  moTcd  fi>r  a  rule  to  show  cause  why  the  special  aerrice  of  a 
^TiiM  wL  declaration  should  not  be  good  on  an  affidavit  sworn  in  Court,  which  was 

«  tofcnM,"  u  originally  prepared  to  be  sworn  before  a  judge  at  chambers,  but  afterwards 

■cradToiitfMd  the  words  "  before  me,"  in  the  jurat,  were  struck  out,  and  the  words  '*  By 

-  Bj thecovt**  ihe  Court*'  inserted.    He  submitted  that  waa  no  objection  to  the  affidavit. 


PATTssoKf  J.  thought  it  was  not. 


Rule  granted. 


Krell  t;.  Jor. 

jodfM&taiiowtd  ^REAVESt  on  the  14th  o(  January,  moved  for  leave  to  sign  judgment  on 
ttibtiiiDed         ^Jf    ^  ^j^i  warrant  of  attorney,  on  an  affidavit  sworn  on  the  12th  of 

January^  stating  that  the  defendant  had  been  *<  seen  alive  within  ten  days«'* 

He  referred  to  the  case  of  Watts  v.  Bitnf{b). 


tobtiigDeii 
oaa  warnntof 


mOdavUUnlttM 


bMBMCBaUvtt 

wIlhiB  tea  d«/i. 


PattssoKi  J.-^That  is  sufficient 


Rule  granted. 


(b)  Anl0,  371  i  4  Dswl,  P.  C.  44. 
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Bail  Court, 

Doe  d.  Downes  v.  Roe.  ^-^v-h^ 

TM^ATELEY  moved  for  judgment  against  the  casual  ejector.    The  affi-  i^oi«  "mi*  for 

davit  stated,  that  the  tenant  in  possession  was  a  sheriff's  officer,  that  the  o^tuai^t^^r 
he  had  been  served  with  a  copy  of  the  declaration,  and  was  told  to  appear  to  g™aied,  where, 
it  and  plead,  but  did  not  state  that  the  deponent  had  read  over  and  explained  the  dedmraUon,  it 
the  meaning  of  the  declaration.     That,  he  submitted,  was  unnecessary,  as  it  ^w  not  explained 
was  sworn  that  he  appeared  to  be  acquainted  with  the  intent  of  the  said  de-  who  appeared  u 
daration.    The  tenant,  being  a  sheriff's  officer,  was  likely  to  be  acquainted  no^^c^n^^^^^ 
with  the  object  of  such  a  service. 

Patteson,  J. — You  may  take  a  rule  mn. 

Rule  niii  granted. 


Doe  d.  Tccker  r.  Roe, 

¥  BAYLEY  moved  for  judgment  against  the  casual  ejector.    John  and  Rnieforjadg- 
Mary  Tomkms  were  jointly  in  possession  of  the  premises.     Service  Slalr^wtor***" 
had  been  made  on  John  Tomkms  on  the  premises.     On  Mary  Tomkins  being  granted,  on  an 
asked  for,  he  answered  she  was  up-stairs,  and  had  been  bedridden  for  years,  that  the  de^?enc 
The  person  who  made  the  service  then  told  John  Tomhins  to  take  the  declara-  h«dhea«i«perw)a 
tion  up-stairs  and  to  read  it  to  Mary  Tomkins.     He  took  it  up,  and  was  uie  deciantron  ui 
heard  reading  and  explaining  it  to  some  one,  and  John  Tomkins*s  wife  said  it  »»*>**»«'  "o™  ^ 

°  *  **  some  one,  whom 

was  to  Mary  Tomkms.  he  wa»  told  wa> 

the  tenant,  aod 

Patteson,  J.— That  is  sufficient.  ™  bedridden. 

Rule  granted. 


Doe  d.  Grimes  v.  Roe. 

1>    V.  RICHARDS  moved  for  judgment  against  the  casual  ejector.     The  Raiem«irorjndg- 
affidavit  on  which  he  moved  stated  that  the  deponent  went  to  the  JI^^*^*5"i°tor**** 
premises  to  serve  Elizabeth  Morgan^  the  tenant  in  possession;  that  she  granted, tiie de- 
refused  to  open  the  door,  but  the  deponent  showed  her  the  declaration  and  5^^  reL/'anlTL 
notice,  and  explained  their  contents.     She  refused  to  take  the  declaration  plained  to  the 
and  notice,  and  immediately  afterwards  the  deponent  served  them  on  her  son  J^ VukHt, 
on  the  premises,  and  explained  them  to  him.     It  was  sworn  that  the  son  was  thereupon  it  was 
believed  to  be  living  with  his  mother,  and  that  the  latter  was  endeavouring  **^  *  **°  ^  ***"* 
to  avoid  service. 

Patteson,  J. — It  does  not  follow  that  the  mother  ever  got  possession  of 
the  declaration,  but  you  may  take  a  rule  nisi. 

Rule  nisi  granted* 
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BtUCMin. 


Rale  for  jadf- 
ncot  afaioftt  Um 
cmsual  ejector  re- 
fttied,  whfre  U 
had  b«en  tenred 
on  an  agent  of  a 
mortgagor  on  the 
preaiset,  and  on 
hit  clerk  at  an- 
other plac«. 


Do£  d.  Sturch  v.  Roe. 

WMOLLIST  moved  for  judgment  against  the  casual  ejector.  The  declara- 
tion was  served  on  a  person  named  Akekurst  on  the  premises,  who 
said  he  had  six  months  since  received  possession  from  one  Richards  at  the 
termination  of  his  tenancy.  Akehurst  was  agent  for  Chapman^  who  was 
mortgagor  of  the  premises.  Service  had  afterwards  heen  made  on  a  servant 
of  Chapman  at  his  residence  at  Cantberwellf  and  then  on  a  derk  at  his  office 
in  London,  On  calling  a  second  time,  the  clerk  said  his  master  had  probably 
got  the  declaration,  as  he  had  been  there,  and  he  could  not  find  it. 

Patteson,  J. — I  cannot  grant  even  a  rule  nUi,  There  does  not  appear  to 
be  any  difficulty  in  serving  the  mortgagor  himself.  The  affidavit  does  not 
say  that  he  keeps  out  of  the  way  to  avoid  service. 

Rule  refused. 


Ou  the  ume  no^ 
tioothoConrt 
granted  leave  to 
stick  up  a  rule 
Mwi  to  coflB|rate, 
and  afterwarda 
tli«  niki  abtolatA 
in  the  K.  B. 
Office. 


Broom  v.  Stittle. 

TO  ALL  last  term  had  leave  to  stick  up  notice  of  declaration  in  the  King's 

Bench  Office,  it  having  been  impossible  to  find  the  defendant.     He 

now  asked  for  leave  to  stick  up  a  rule  nisi  to  compute,  and  afterwards  the 

rule  absolute  on  an  affidavit,  showing  what  endeavours  had  since  been  made 

to  find  the  defendant. 

Patteson,  J.,  granted  leave  for  both,  (a) 

(a)  Bat  tee  M«rlM  v.  COM,  2  Oowl.  P.  C.  694. 


It  is  no  cxcuie 
for  the  delay  of  n 
whole  t«rai  on  a 
motion  to  Mt 
a&iile  an  order  of 
M  jui|ge,  tliat  a 
p«non  had  beto 
ill  and  unable  to 
leave  hia  hoiue 
to  make  an  affi- 
davit. 


Orton  v.  France. 

^URNEY  moved  for  a  rule  to  show  cause  why  the  order  of  a  judge,  made 
on  the  8th  of  October^  should  not  be  set  aside.  The  delay  there  had 
been  in  making  this  application  was  owing  to  the  illness  of  a  person,  who  was 
unable  during  the  whole  of  last  term  to  leave  his  house  in  order  to  make  an 
affidavit.  As  the  person  lived  in  London,  a  commissioner  could  not  go  to 
him  to  take  his  affidavit. 

Pattcson,  J. — That  is  not  a  sufficient  reason,  the  application  is  too  late. 

Rule  refused. 


Masters  t;.  Carter. 

#^N  a  rule  to  show  cause  why  the  verdict  in  an  action  of  replevin  should 
not  be  set  aside,  and  a  new  trial  granted, 


An  affidavit  In 

which  the  iDitlal 

only  of  one  of  tlie 

drreodaut's  ckris 

tistn  names  was  stated  in  the  titlr,  held  had, 
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J.  Jertis  showed  cause,  and  took  a  preliminary  objection,  that  the  defend-  BttH  Couru 
ant's  name  in  the  intituling  of  the  affidavit  on  which  the  rule  was  moved,  was        V^s^^ 

Thomas  /.  Carter^  his  second  christian  name  being  James^  which  ought  to  Mastebs 
have  been  written  at  length.  Cartbr. 

Fish^  contri,  contended  that  it  might  be  so  written. 

Pattbsov,  J. — It  was  bad  to  have  written  a  name  in  this  way  in  process 
until  very  lately.  This  is  not  an  action  on  a  bill  of  exchange,  where  the 
defendant's  initials  alone  are  known,  ilia  name  is  stated  at  full  length  in  the 
record.    The  objection  is  fatal. 

Rule  discharged. 


The  King  v.  The  Marquis  of  Downshire.  King*t Bench. 

INDICTMENT  for  obstructing  certain  roads  in  the  parish  of  East  Hamp^  i.  Power  was 

stead,  in  the  county  o£  Berks.    Flea:  not  guilty.     At  the  trial  before  Artto**wml^»** 
Park,  J.,  at  the  Berks  Spring  Assizes,  1834,  it  appeared  that  the  roads  were  »\oDen  ofincio. 
nine  in  number;  that  is  to  say,  Nos.  1  and  2  footways,  (as  laid  down  in  the  lii t*^, tun , or' 
plans  both  of  the  prosecutor  and  defendant,  which  agreed,)  and  Nos.  fVom  "^p  "p  ">*<i** 

^  «.      f      .  1.    .  «       /.  .'•.T  ^v    .     .  11     1  .       1  .1  Md  •••11  roads 

1  to  7  mclusive,  highways  :  the  former  (No.  1)  being  called  m  the  evidence  which  should  not 
and  upon  the  pleas,  "  Band's  Lane,*'  the  latter  (No.  7)  being  called  in  the  fi^i*^  ^'Jdwd 
report  "  The  Road  to  the  North,"  and  by  the  plans  also  appearing  to  go  in  and  directed  to 
that  direction.     Into  No.  1  highway  (Bond's  Lane)  ran  before  the  inclosure,  ^^^u^^^^** 
the  roads  over  certain  commons  designated  by  the  Nos.  2,  S,  and  4,  in  both  aforesaid,  shoaid 
the  plans  respectively ;  and  into  No.  7,  or  "  The  Road  to  the  North,"  ran  the  ^iJ^^^^  ^^ 
Nos.  5  and  6,  also  passing  over  commons,  and  also  laid  down  in  the  plans  of  eitinguished,  and 
the  prosecutor  and  defendant.     As  to  the  roads  generally  they  were  found  iid"i2k^tr^rt 
by  the  jury,  or  admitted  by  the  defendant's  counsel,  to  have  been  public;  of  the  lands  and 
that  is  to  say,  the  two  first-mentioned  to  have  been  public  footways,  and  the  Swued  and 
seven  last-mentioned  to  have  been  public  highways.     In  order  to  show  that  *!'**"**'•"  **~" 

1  1  1111  f  i^ni  xTr«i»  vlded, "  tliat  uo 

the  several  roads  had  been  stopped  up,  the  defendant  as  to  No.  2  footway,  loajs  passing  or 
and  No.  7  highway,  relied  on  a  certain  order  of  justices,  dated  28th  of  March,  ^^^J^'^^l'f^^ 
1827,  and  as  to  Nos.  5  and  6,  before  described  as  leading  into  No.  7,  it  was  ciosnrassiiouid 
contended  that  they  were  virtually  stopped  up  by  the  same  order.     As  to  the  divenS^toroid. 
rest,  viz.  No.  1  footway,  and  No.  1  (Bond's  Lane),  and  Nos.  2,  S,  and  4,  lead-  or  tn  any  other ' 
ing  into  it,  certain  acts  of  commissioners  under  a  statute,  1  &  2  Geo.  4,  c.  32,  oiuau  order  for 
(Session  1821),  intituled  "  An  Act  for  inclosing  Lands  within  the  Manor  of  thatparpoae 
East  Hampstead,  in  the  County  of  Berks,"  were  relied  on.    This  Act  con-  ands^c^ais'oftwo 

ja«Uces:**~//«tf, 
that  a  footway  and  a  highway  pauing  through  old  inclosorea  were  not  stopped  up  by  the  operation  of  Uie 
award,  in  whici*  Uiey  were  not  set  out  and  continaed,  there  being  no  order  of  justices  for  the  purpose  i 
^HM,  also,  that  highways  passing  over  waste  land  and  running  into  the  highway  above  mentioned,  were 
also  not  stopped  up  by  the  «^ect  of  the  award. 

2.  An  order  of  justices  made  under  the  above  proviso,  stated  that  the  justices  having  particularly  viewed 
the  public  roads,  and  being  satUfied  that  Uie  highways  &c.  intended  to  remain  and  be  the  public  highways, 
&c.  in  future,  had  been  continued,  or  have  been  set  out  or  properly  found,  and  made  safe  and  couvenienr, 
and  that  the  roads  and  footway  thereinafter  described  were  unneeasnry  to  be  continued,  did  order  ihem 
to  be  stopped  op  and  extinguislied  :—i!f«W,.that  the  order  did  not  sufficiently  show  that  the  proceeding  took 
place  on  tiie  view  of  the  justices;  and  therefore  that  the  roads  were  not  in  point  of  law  extingubhed  ;— 
MiU,  alw,  that  roads  leading  into  Uien  wrne  also  not  stopped  op  by  tiie  order. 

8  a2 
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Kimg't  B$ttch.    tained  a  clause  (a)  under  which  the  commissioners  appointed  by  the  Act,  by 

^^^^^        their  award,  allotted  the  waste  lands  over  which  the  roads  passed,  but  did  not 

The  Kino       ^^  ^^^  ^^  continue  them  as  roads :  on  which  it  was  contended  that  they  were 

The  Marquis  of  (topped  up  and  extinguished.    The  roads  over  the  waste  lands  were  the  con- 

DowNiumi.    tinuation  of  roads  between  the  old  inclosed  lands  in  the  parish,  corresponding 

on  the  other  side  of  the  heath  or  waste  land  with  roads  through  the  old  in- 

closures  of  other  parishes.     The  order  of  justices,  which  applied  to  roads 

passing  or  leading  through  old  inclosures,  was  in  the  following  form : — 

"  We,  fire,  three  of  his  Majesty's  justices,  at  a  special  sessions,  &c.,  held  by 
us,  &c.,  on  &c.,in  pursuance  of  the  authority  vested  in  us  in  and  by  an  Act  of 
Parliament  made  and  passed  in  the  first  and  second  years  of  the  reign  of  fan 
present  Majesty  King  George  the  Fourth,  intituled  '  An  Act  for  inclosing 
Lands  within  the  Manor  and  Parish  of  East  Hampstead^  in  the  County  of 


(a)  And  be  it  farther  enacted,  that  the 
taid  coromiiaioDert  shall,  and  they  are  hereby 
autboriied  and  requited  in  the  first  place, 
before  they  shall  proceed  to  make  any  of  the 
divisions  and  allotments  directed  to  be  made 
by  this  A«t,  to  set  out  and  appoint  all  and 
every  such  public  carriage  roods  and  high- 
ways, in,  tnrough,  and  over  the  lands  and 
grounds  hereby  directed  to  be  divided  and 
allotted,  or  in,  through,  and  over  any  of  the 
old  inclosed  lands  or  grounds  within  the  said 
parish,  as  they  shall  judge  necessair,  and  to 
divert,  alter,  turn,  or  stop  up  any  of  the  pn- 
sent  public  or  private  carnage  roads  or  high- 
ways, or  footpaths,  in,  through,  or  over  any 
part  of  the  said  parish  of  Eatt  Humpsuad,  as 
the  said  commissioners  shall  think  proper, 
provided  the  roads  and  highways  to  be  set 
out  and  appointed  by  the  said  commissionen 
shall  be  and  remain  thiity  feet  wide,  at  the 
least,  and  be  set  out  in  such  directions  as 
shall  upon  the  whole  appear  to  them  most 
commoaious  to  the  public ;  and  the  said 
commissioners  shall  ascertain  the  same  by 
marks  and  bounds,  and  prepare  and  sign  a 
map  in  which  such  intended  roads  shaU  be 
accurately  laid  down  and  desciibed,  and 
cause  the  same,  when  so  signed,  to  be  de- 
posited with  their  clerk  for  the  inspection  of 
all  persons  concerned ;  and  as  soon  as  may 
be  afterwards*  the  said  commissioners  shall 

S've  notice  in  the  said  paper  called  Tht 
fading  Mireury,  or  seme  other  public  news- 
papers then  published  or  circulated  in  the 
said  county  of  Berks,  and  also  in  and  by 
writing,  to  be  affiled  upon  the  principal  door 
of  the  parish  church  of  EaU  Hanipttmd  afore- 
said, of  their  having  so  set  out  such  roads, 
and  deposited  such  maps  as  aforesaid,  and 
also  of  the  general  lines  of  such  intended  car- 
riage roads ;  and  shall  also  appoint  in  and  by 
the  same  notice  a  meeting  to  oe  held  by  the 
said  commissioners,  at  some  convenient  place 
in  Eatt  Hampttead  aforesaid,  or  within  eight 
miles  thereof,  and  not  sooner  than  fourteen 
days  from  the  date  and  publication  of  such 
notice,  to  take  the  same  into  consideration  ; 
and  if  any  person  who  may  be  injured  or 
aggrieved  by  the  setting  out  of  such  roads 
shall  attend  at  such  meeting,  and  object  to 
the  setting  out  of  the  same,  then  the  said 
commissioners,  together  with  any  justice  or 


justices  of  the  pnce,  residing  or  acting  in  or 
for  the  division  in  which  the  said  parish  of 
EaU  HamptUad  is  situate,  and  not  being  in- 
terested in  the  said  diviuon  and  allotmieot, 
shall  hear  a&d  determine  such  objection,  and 
the  objections  of  any  other  such  penoo,  to 
any  alteration  that  the  said  comniissioners» 
with  any  such  justice  or  justices,  nuy  in  con* 
se(]nence  propose  to  make ;  and  the  said  com^ 
missiontfs,  together  with  such  justice  or  jus- 
tices as  aforesaid,  shall,  and  thev  are  hereby 
required,  according  to  the  best  or  their  judge- 
ment, upon  the  whole,  to  order  and  uaaJ^ 
direct  how  such  carriage  roads  shall  be  set 
out,  and  either  to  oonfiim  the  said  map,  or 
make  such  alterations  therein  as  the  case  may 
require ;  and  all  roads,  highways,  ways,  and 
paths,  in,  through,  and  over  the  saia  parvsh 
of  EaU  Hampttead,  or  any  part  thereof,  whi^ 
"shall  not  be  set  out,"  or  finally  ordered  and 
directed  to  be  set  out  or  continued  as  afore- 
said, shall  be  for  ever  stopped  up  and  extin- 
guished, and  shall  be  deemed  and  taken  as 
part  of  the  lands  and  grounds  to  be  divided 
and  allotted  by  virtue  of  this  Act,  and  shall 
be  divided  and  allotted  accordingly:  Pro- 
vided always,  that  none  of  the  present  roads 
within  the  said  parish  of  Eatt  Htnnpstead  shall 
be  shut  up  or  discontinued,  until  the  roads 
which  shall  be  intended  to  remain  or  be  the 
public  roads  in  future,  shall  be  set  out  in  the 
manner  by  this  Act  directed ,  and  until  the  same 
shall  be  properly  formed  and  made  safe  and 
convenient  for  horses,  cattle,  and  carriages : 
Provided  also,  that  no  roads  passing  or  lead- 
ing through  any  of  the  old  inclosures  within 
the  said  parish  shall  be  stopped  up,  diverted, 
turned,  or  in  any  other  way  altered,  without  an 
order  for  that  purpose  under  the  hands  and  seals 
of  two  of  his  Majesty's  justices  of  the  peace 
for  the  said  county  of  Bsrfo  not  interested  in 
the  repair  of  such  roads,  in  the  manner  and 
subject  to  appeal,  and  giving  such  notice  as 
is  directed  by  an  Act  passed  in  the  fiftjr-fifUi 
year  of  the  reign  of  bis  said  late  Majesty, 
intituled.  "An  Act  to  amend  an  Act  of  the 
thirteenth  year  of  the  reign  of  his  present 
Maiesty,  in  so  far  as  the  same  relates  to  Notice 
of  Appeal  against  turning  ocdivertio^  a  Pub- 
lic Highway,  and  to  extend  the  Provisions  of 
the  same  Act  to  the  stopping  up  of  unneces* 
sary  Roads/'—Sect.  18. 
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Berks;*  and  of  an  Act  tberein  recited  of  the  forty-first  year  of  the  reign  of    King*t  Bench, 
his  late  Majesty,  King  George  the  Third,  cap.  109;  and  of  another  Act        ^^v^^ 
made  in  the  fifty-fifth  year  of  his  late  Majesty,  intituled  •  An  Act  to  amend      The  Kino 
an  Act  of  the  thirteenth  year  of  his  present  Majesty,  for  the  amendment  and  jhe  Marquis  of 
preservation  of  the  public  Highways,  in  so  far  as  the  same  relates  to  notice  of    Downsbike. 
Appeal  against  turning  or  diverting  a  public  Highway,  and  to  extend  the 
provisions  of  the  same  Act  to  the  stopping  up  of  unnecessary  Roads,'  or 
any  of  them,  having  particularly  viewed  the  public  roads  or  footway  within 
the  said  Manor  and  Parish  of  East  Hampstead  hereinafter  particularly  de- 
scribed :  and  we  not  being  interested  in  the  repair  of  the  said  roads  and 
footway,  and  being  satisfied  that  the  highways,  bridleways,  and  footways 
intended  to  remain  and  be  the  public  highways,  bridleways,  and  footways  in 
future  within  the  said  parish,  are  continued,  or  have  been  set  out  and  properly 
formed,  and  made  safe  and  convenient,  according  to  the  provisions  and  di- 
rections of  the  said  first-mentioned  Act ;  and  that  the  roads  and  footway 
hereinafter  described  are  unnecessary  to  be  continued,  do  order  that  the  same 
public  roads  and  footway  be  stopped  up  and  extinguished  (that  is  to  say),*' 
[The  order  then  sets  out  the  roads,  including  No.  2  footway,  and  No.  7 
highway.] 

Several  objections  (a)  were  taken  at  the  trial  to  the  validity  of  this  order, 
particularly  that  it  did  not  sufficiently  state  that  it  was  made  on  the  view  of 
the  justices.  It  was  also  contended  that  the  other  roads  were  shut  up  and 
extinguished  by  the  operation  of  the  award.  A  verdict  was  found  for  the 
defendant,  with  liberty  for  the  prosecutor  to  move  the  Court  to  enter  a  ver- 
dict of  guilty  as  to  all  or  any  of  the  roads  which  upon  the  evidence  should 
not  appear  to  have  been  legally  stopped.  A  rule  nisi  having  been  obtained 
accordingly,  in  Trinity  Term  last, 

Jervis,  R.  V,  Richards^  and  /.  C  Talhot  showed  cause,  and  cited  Wood  v. 
Veal  (6)  and  W'Jnte  v.  Reetes  (c). 

Ludlow,  Serjt.,  Sir  fV,  FoUelt,  and  D.  Maclean^  in  support  of  the  rule, 
cited  Logan  v.  Burton  {d),  Harher  v.  Rand{e\  Thackerak  v.  Seymour  {f\ 
and  Rex  v.  Washhrook  {g\  on  the  eflfect  of  the  award  in  stopping  up  the 
roads ;  and  Rex  v.  IVorcestershire  (Justices)  (h\  in  support  of  the  objection 
that  it  did  not  sufficiently  appear  on  the  order  that  the  proceeding  took  place 
on  the  view  of  the  justices. 

Lord  DsNMAN,  C.  J.,  in  this  term,  (26th  January,)  delivered  judgment. — 
This  was  an  indictment  against  the  defendant  for  obstructing  certain  foot- 
paths and  highways  in  the  parish  of  East  Hampstead,  in  the  county  of  Berks, 
tried  before  Park,  J.  at  the  Spring  Assizes  at  Reading,  18d4,  when  a  verdict 
was  found  for  the  defendant,  with  liberty  for  the  prosecutor  to  move  this 
Court  to  enter  a  verdict  of  guilty  as  to  all  or  any  of  the  said  roads  which 
upon  the  evidence  should  not  appear  to  have  been  legally  stopped  up. 

(a)  The  argument  also  od  the  rule  ex-  (<{)  5  Barn.  &  Cress.  513. 

tended  to  those  objectioos  ;  but  as  the  judg-  (e)  9  Price,  58. 

ment   proceeded  wholly  on    the   objection  (/)  1  Cromp.  &  Mees.  18. 

stated  above,  the  others  have  been  omitted.  \g)  4  Bam.  U  Cress.  732. 

{h)  5Bam.&  Al(  -.--.-. 

(e)  2  Moore,  23. 


(fr)  5  Bam.  &  Aid.  454.  {h)  8  Bam.  &  Ciess. 254. 


^ 
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King*$  Binck,    [After  stating  the  description  of  the  roads,  as  before  stated*  bis  lordship 

v^>/w        proceeded  as  follows.] — The  roads  were  found,  or  admitted  by  the  defend- 

Tht  KiKo      ant's  counsel,  to  have  been  public,  that  is  to  say,  the  two  first-tnentiiNied  to 

The  Ma'n)tiit  of  ^^^^  ^^^^^  public  footways,  and   the  seven  last^neofiioiied  to  have  been 

DowNtmsx.  public  highways.  The  burden,  therefore,  of  showing  that  they  ceased  to  be 
such,  or,  in  other  words,  had  been  legally  stopped,  clearly  lay  upon  the 
defendant.  For  this  purpose,  as  to  No.  2,  footway,  and  No.  7,  highway, 
a  certain  order  of  justices,  bearing  date  28th  MarcA,  1827,  was  relied  upon; 
and  as  to  the  Nos.  6  and  6,  before  described  as  leading  into  No.  7,  that  they 
were  virtually  stopped  by  the  same  order.  As  to  the  rest,  via.  No.  1, 
footway,  and  No.  I,  highway,  {Bon<ts  Lane,)  and  Nos.  2»  d,  and  4,  J^ading 
into  it,  certain  acu  of  commissioners  under  the  statute  I  &  2  Geo.  4,  c  32, 
Session  1821,  intituled  "  An  Act  for  inclosing  Lands  within  the  Manor  of 
East  Hampiiead,  in  the  county  of  Berks"  were  relied  upon.  Indeed  it  was 
by  some  of  the  counsel  for  the  defendant  contended,  that  what  had  been 
done  under  the  above  cited  Act  was  effectual  for  stopping  up  all  the  roads, 
and  that  the  order  of  justices,  as  to  those  to  which  it  applied,  was  ea 
ainmdante  cauUla  mily  and  superfluous.  It  may  therefore  be  convenient 
perhaps  first  to  consider  the  last-mentioned  ground  of  defence  as  applicable 
to  all.  By  the  Act  in  question  commissioners  are  empowered  to  make  new 
roads,  and  also  "  to  divert,  turn,  alter,  or  stop  up  any  of  the  present  public 
or  private  carriage  roads  or  highways  or  footpaths  over  the  said  pari^  of 
East  Hampsteadf  as  they  shall  think  proper."  They  are  also  directed  to 
prepare  anid  sign  a  map  describing  the  roads,  and  to  give  certain  notices 
therein  prescribed,  and  to  hold  a  meeting  for  the  purpose  of  hearing  objec- 
tions and  complaints,  in  which  they  are  to  be  assisted  by  a  justice  or  justices 
of  the  peace  for  the  division  in  which  the  said  paiiish  of  East  Hampstead  is 
situated  ;  the  said  commissioners  and  such  justice  or  justices  to  have  power 
to  confirm  or  alter  the  said  map.  Then  oomes  the  clause  upon  which 
reliance  upon  behalf  of  the  defendant  is  placed :  "  And  all  roads,  highways, 
and  paths  in,  through,  and  over  the  said  parish  of  East  Hampstead^  or  any 
part  thereof,  which  shall  not  be  set  out  or  finally  ordered  and  directed  to  be 
set  out  and  continued  as  aforesaid,  shall  be  for  ever  stopped  up  and  ex- 
tinguished, and  shall  be  deemed  and  taken  as  part  of  the  lands  and  grounds 
to  be  divided  and  allotted  by  virtue  of  this  Act.*'  It  has  therefore  been 
argued,  that  as  none  of  those  roads  have  been  set  out  and  continued,  they 
are  at  once  extinguished.  We  think,  however,  that  it  is  unnecessary  to  do 
more  than  to  refer  to  the  proviso  contained  in  the  very  clause  which  confers 
the  above-mentioned  powers  upon  the  commissioners,  for  the  purpose  of 
showing  that  the  argument  has  no  weight :  "  Provided  also,  that  no  roads 
passing  or  leading  through  any  of  the  old  indosures  within  the  said  parish 
shall  be  stopped  up,  diverted,  turned,  or  in  any  other  way  altered,  without  an 
order  for  that  purpose  under  the  hands  and  seals  of  two  of  his  Majesty's 
justices  of  the  peace  for  the  said  county  of  Berkst  not  interested  in  the  repair 
of  such  roads,  which  is  to  be  subject  to  appeal  in  the  manner  therein 
directed."  We  consider  this  to  be  decisive,  and  that  consequently  as  to 
No.  1,  footway,  and  No.  1,  highway,  (Sondes  Lane,)  which  are  uncovered  by 
any  such  order,  they  still  exist  in  point  of  law,  as  a  foot  and  highway 
respectively,  passing  as  they  do  undoubtedly  according  to  both  the  plans 
*'  through  old  indosures."     It  is  scarcely  necessary  to  add,  that  the  force  of 
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this  proviso  seems  to  have  been  felt,  or  else,  mhy  was  an  order  of  justices  KwgUBtnch, 
procured  for  Nos.  2  and  7  (foot  and  highway)  respectively  ?  We  have  next  ^-^^^i' 
to  consider  the  effect  of  No.  1,  highway,  (Bond:*  Lane,)  being  still  an  The  Kmo 
existing  highway,  so  far  as  Nos.  2,  a,  and  4,  highways  leading  into  it  are  xhe  MsiqaU  of 
concerned.  We  call  them  highways,  because,  as  has  already  been  observed,  Downmirb. 
they  were  found,  or  admitted  to  be  so,  subject  of  course  to  the  effect  of  the 
proceedings  which  we  have  already  noticed.  Their  leading  over  coupons  is 
clearly  a  circumstance  wholly  immaterial  as  to  their  character  of  public 
highway  oradt ;  and  assuredly  they  may,  and  indeed  must  be  such,  if,  in  the 
direction  ieading  from  Bond*9  Lane,  they  terminate  (as  in  BomTb  Lane  they 
do,)  in  an  ancient  and  public  highway.  The  consequence  therefore  seems  to 
be,  and  we  think  is,  that  Bond's  Lane  still  remaining  in  law  a  highway,  those 
above-mentioned  (2,  3,  and  4,)  remain  so  likewise.  It  seemed  at  iirst  as  if 
another  course  (laid  down  upon  the  prosecutor's  phm)  had  been  intended  to 
be  substituted  for,  and  to  supersede  the  last^mentioned  roads,  Nos.  2,  3, 
and  4.  It  is  obvious,  however,  that  this  cannot  be,  for  there  is  no  public 
communication  between  that  course  which  we  are  noticing,  and  Bond'u  Lane^ 
that  communication  (such  as  it  is)  being  expressly  laid  down  as  a  private 
road.  We  have  lastly  to  examine  the  efiect  of  the  order  of  justices  above 
adverted  to,  by  which  (independent  of  the  supposed  stoppage  by  their  not 
being  continued  as  roads  by  the  commissioners,)  No.  2,  footway,  and  No.  7, 
highway,  are  supposed  to  have  been  legally  stopped,  or,  in  other  words,  we 
have  to  examine  the  validity  of  the  order  of  justices.  That  order  is  in  the 
following  form  :  (his  lordship  read  the  order.)  Now  in  ascertaining  how  far 
this  order  can  be  sustained  or  not,  it  is  to  be  premised  that  it  must  be  made 
"  upon  view*'  of  the  justices.  So  says  the  statute ;  and  accordingly  we 
consider  that  an  inquiry  is  not  open  to  us  whether  any  other  mode  of  proof 
be  sufficient  to  inform  and  satisfy  them :  actual  inspection  is  to  be  the 
foundation  of  their  jurisdiction.  And  perhaps  a  knowledge  of  the  state  of 
the  country  (necessary  and  commodious  passage  and  communication,  &c.,) 
may  be  better  so  acquired  than  otherwise.  So  it  is  written,  however.  Now 
upon  the  subject  of  the  jurisdiction  of  justices  of  the  peace,  we  are  not  aware 
that  there  is  any  material  distinction  taken  by  the  Courts  between  the  mode 
of  construction  of  an  order  of  justices  and  of  a  conviction  by  them.  What- 
ever favourable  intendment  can  be  made  in  support  of  the  former,  when  once 
the  essential  point  of  jurisdiction  is  established,  may  be  made.  The  case  of 
Rex  V.  Htdlcott  (a)  may  be  referred  to  upon  this  point.  This  point,  therefore, 
being  (as  we  conceive  it  is)  perfectly  clear,  the  question  is,  whether  the 
original  allegation  of  **  a  particular  view"  does  necessarily  or  by  fair  con- 
struction extend  over  the  whole  order,  up  to  the  passage  which  directs  the 
stoppage.  Or  rather,  does  not  the  statement  **  of  being  satisfied,  &c.," 
stand  wholly  independent  of  the  original  allegation  of  view  ?  >  Whatever 
might  have  been  the  inference  if  the  recital  had  been  continued  in  an  un- 
broken chain,  from  the  beginning  to  the  end,  the  case  is  otherwise  here.  The 
clause  containing  the  original  and  material  allegation  of  "a  view"  is  separated 
in  a  very  marked  manner  from  that  wherein  the  satisfaction  of  the  justices 
and  the  grounds  of  it  are  contained.  It  would  be  a  very  violent  and  forced 
construction,  as  we  think,  to  refer  the  grounds  of  the  procedure  by  the 
justices  to  the  view,  as  stated  in  the  earlier  part  of  the  order,  rather  than  to 

(a)  6  Term  Rep.  587. 
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KingU  Btnch.   some  Other  means  by  which  their  judgment  was  influenced,  and  themsehrea 
v^v^        *'  satisfied,"  as  declared  in  the  subsequent  part  of  that  order.     We  think 
Th«  Kino      that  it  does  not  by  any  fair  or  reasonable  inference  (and  such  only  ought  we 
The  Maranis  of  ^  <^PP^y)  follow  that  the  motive  operating  upon  the  justices  was  **  the  view 
DowNtHiRB.    only."    They  might,  consistently  with  a  fair  and  reasonable  construction  of 
the  order,  have  been  influenced  by  other  proof*     If  so,  the  justices  never 
obtainefl  jurisdiction  over  the  subject,  and  their  order  cannot  be  supported* 
That  is  our  opinion,  and  therefore  No.  2,  footway,  and  No.*  7,  highway, 
stand  in  the  same  position  as  the  other  roads  respecting  which  we  have 
already  pronounced  our  opinion.     We  have  only  to  add,  that  the  efiect  of 
the  order  of  justices  being  removed,  Nos.  5  &  6f  (branches,  if  they  may  be 
so  caUed,  of  No.  7,  because  leading  into  it,)  are  in  the  same  situation  with 
respect  to  No.  7,  that  2,  d,  and  4,  are  with  respect  to  No.  1,  highway, 
(B<m<f  s  Lane,)     It  is  not  necessary,  therefore,  to  repeat  the  reasons  which 
induce  us  to  arrive  (as  to  them)  at  the  same  conclusion.    The  result,  there- 
fore, is,  that  a  verdict  must  be  entered  for  the  Crown  as  to  all  the  roads 
above  particularly  specified. 

Verdict  entered  for  the  Crown. 


Kelly  v.  Curzon. 


>in  affidavit  of  Hi^HE  Attomey-General  obtained  a  rule  to  show  cause  why  the  writ  of 
hId*Md*I«SJ°3  capias  on  which  the  defendant  had  been  arrested  should  not  be  set  aside, 
by  the  defeodant  and  why  the  defendant  should  not  be  discharged  out  of  custody.  The 
i^ire^uiDUff""*  ground  he  relied  on  was  the  insufficiency  of  the  affidavit  of  debt,  which 
and  at  his  re-  Stated  that  the  defendant  was  indebted  to  the  plaintifi*  **  for  money  had  and 
»°to'and  fo^ufe^'  rcccivcd  by  the  defendant  for  and  on  account  of  the  plaintifi*  and  at  his 

use  of  the  plain-      reqUCSt." 

tiff,"  is  not  safii- 

dent. 

Alexander  showed  cause. — In  Coppinger  v.  Beaton  (a),  an  affidavit  was 
held  sufficient  which  stated  the  money  to  have  been  had  and  received  on 
account  of  the  deponent,  without  saying  that  it  had  been  received  by  the 
defendant.  That  fact  is  expressly  stated  in  the  present  instance.  The  test 
applied  in  that  case  was  "  that  it  is  sufficient  to  allege  that  the  defendant  is 
indebted  in  a  certain  sum  of  money,  specifying  the  cause  of  action,  and  it 
could  not  be  said  that  be  was  indebted  unless  the  money  had  been  received 
by  him."  That  shows  that  the  affidavit  here  is  fully  sufiicient.  [Lc/- 
tledale,  J. — The  word  *'  indebted"  is  not  sufficient  to  supply  any  defect. 
Perjury  could  not  be  assigned  on  the  statement  of  the  defendant  being 
indebted,  but  only  on  the  statement  of  facts  whence  that  conclusion  is 
drawn.] — The  expression  "  for  and  on  account  of,"  is  equivalent  to  that 
which  is  usually  employed  "  to  and  for  the  use  of  the  plaintifll" 

The  Attorney- General  in  support  of  the  rule. — Coppinger  v.  Beaton  has 
been  often  overruled ;  Taylor  v.  Forbes  (6),  Cathrow  v.  Hagger  (c).  It  ia 
now  quite  clear,  that  unless  there  is  a  positive  statement  of  the  mode  in 
which  the  money  is  due,  no  perjury  can  be  assigned.     He  was  stopped. 

(«)  8  Term  Rep.  338.  (c)  8  Ea«t,  106. 

(6)  11  East.  315. 
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Lord  Dbnkak,  C.  J.— It  is  quite  clear  tliat  this  affidavit  is  insufflcient.    Kmg't  Bench. 
In  Pitt  ▼.  New  (a)  it  ia  said^  "  the  fact  of  one  man's  having  paid  money  to        Vi^>/«^ 
the  use  of  another,  does  not  (unless  it  has  heen  paid  at  the  request  of  that        Kellt 
other,)  give  him  any  cause  of  action  against  that  other,  because  a  man  cannot       Cvrzon. 
of  his  own  will  pay  another  man's  debt,  and  thereby  convert  himself  into  a 
creditor."     It  is  quite  consistent  with  the  facts  stated  in  this  affidavit,  that 
the  plaintiff  may  not  be  entitled  to  recover.     It  is  therefore  insufficient^  and 
this  rule  must  be  made  absolute. 

LiTTLEDALS,  J. — It  is  quitc  right  that  the  common  forms  in  use  should  be 
always  adopted  where  they  are  applicable. 

Williams,  J.  concurred. 

Rule  absolute, 
(a)  8  Barn.  &  Cress.  654. 


Davis  and  or*,  v.  Willis. 

A  SSUMPSIT  for  money  had  and  received.    Plea :  rum  asMmpsit.   At  the  An  agent  for  the 
trial  before  Coleridge^  J.  at  the  sittings  after  last  term  in  London,  it  JJllJ  auS^rtled  to 
appeared  that  the  plaintiffs  were  clothiers  in  Gloucester shtrCf  and  that  the  draw  buis  on  tiie 
defendant  was  a  bill-broker  in  London.     The  plaintiffs  employed  a  person  |[l^uai  a«dit;  and 
of  the  name  of  JVilUamson  as  an  agent  to  sell  goods  for  them  on  commission  ^y  ^^  ^^'^  of 
in  London.     The  usual  course  of  his  duty  was  to  sell  on  the  usual  credit,  he  Ju^to  transmit 
and  to  draw  on  the  purchasers  bills,  which  he  was  to  indorse  and  transmit  to  ^™ J"*****^  *** 
the  plaintiffii.     The  usual  credit  was  three  or  six  months.     In  1831,  Wil^  h«  Mid  goods  at 
Uanuon  effected  sales  of  goods  on  behalf  of  the  plaintiffs,  but,  contrary  to  his  fL^'^^jL!^'*^-^ 
duty,  on  a  credit  of  eighteen  months,  and  drew  on  the  buyers  at  that  date,  and  drew  for  the 
Instead  of  sending  the  bills  indorsed  to  the  plaintiffs,  he  made  use  of  them  JJJ2"oVtr^'Jl-*° 
for  his  own  purposes,  and  they  were  discounted  by  the  defendant.     These  mttting  them  to 
facte  being  proved,  it  was  contended  that  a  sufficient  primd  facie  case  had  MerS^STfor  ws 
been  made  out,  to  make  it  incumbent  on  the  defendant  to  account  for  his  own  pnrposet. 
possesion  of  the  bills,  and  show  that  he  had  given  full  value  for  them.    The  hands'of  th?de^^ 
learned  judge  thought  there  was  no  evidence  to  go  to  the  jury  against  the  <«B<>ant,  a  bill- 
defendant,  and  directed  a  nonsuit.  connted^iem  -^ 

Htid,  that  proof 

The  Attomey-General  now  moved  to  set  aside  that  nonsuit,  and  have  a  aionTdid  not 
new  trial. — ^It  was  proved  that  Williamson  drew  the  bills  at  a  larger  credit  *^ord  sufficient 
than  he  was  authorized  to  give  by  the  terms  of  his  employment ;  and  that  connected  with 
the  plaintiffs  had  been  defrauded  of  them.     The  bills  were  then  traced  into  5«<**fcod"tto 

f^,_^  ,  •>•-.  .1  /*«       S*^®  "**  priucipals 

the  hands  of  the  defendant.     Ihis  was  sufficient  jsrtmd  facte  evidence  of  the  a/fMid/«eMright 
proceeds  of  the  bills  being  money  had  and  received  to  the  use  of  the  plain-  J^^j^*f  ^^ 
tiffs,  to  make  it  incumbent  on  the  defendant  to  prove  that  he  gave  con-  bius  from 
sideration  for  the  bills.     The  ordinary  primd  facie  case  of  the  defendant  jjl,"  In"^i^ed, 
arising  from  the  fact  of  his  being  in  possession  of  the  bills,  was  rebutted  by  •^^  ^•^^  it  lu- 
the  stUl  stronger  primd  facie  case  of  the  plaintiffs,  which  showed  that  they  "  show  uTat^h" 
had  been  defrauded  of  them  ;  Solomons  v.  Bank  of  England  {b\  Bayley  on  p^«fu"/aine 

«%  • « ■   ,  V  for  uie  billa. 

Btlls{c). 

(6)  13  East,  135,  n.  (r)  Page  373,  4tb  ed. 


680 


DA?n 

o. 
Wi 


TERM  REPORTS  im  thb  KING'S  BENCH. 

Lord  Dbnman,  C*  J. — ^The  case  of  Sobnmnu  v.  Bamk  rf  Engkmd  was 
much  stronger  than  the  present.   We  should  wish,  however,  to  look  into  that 


Cwr,  ode.  vtdL 


Lord  Dbkhak,  C.  J.  afterwards  (21st  January)  gave  judgment. — ^Thi« 
was  a  case  in  which  there  was  a  motion  to  set  aside  a  nonsuit  and  have  a 
new  trial.  The  ground  was,  that  it  was  proved  that  the  agent  to  the  plaintiffs 
in  London  had  defrauded  them,  hy  drawing  hills  in  a  way  in  which  he  was 
not  authorized ;  and  that  the  defendant  had  discounted  them  ;  therefore  that 
the  plaintiffs  were  primA  facie  entitled  to  recover  from  him  the  amount  of  the 
proceeds  as  money  had  and  received  to  their  use.  We  think  that,  even  sup- 
posing the  rule  to  he  the  same  in  such  an  action  for  money  had  and  received, 
as  in  an  action  on  the  hills,  there  was  not  siifBriiPttt  to  call  on  the  defendant 
to  give  evidence  of  the  consideration  he  gave  for  the  hills.  There  was  no 
fraud  whatever  connected  with  him  to  make  him  affected  thereby.  There 
will  therefore  be  no  rule. 

Rule  refused. 


Id  so  ftctimi  for 
ft  libel  conulned 
in  ft  Mag  which 
hftd  lieea  pub- 
lished by  aingiiif 
in  the  streets,  a 
witaess  who  bad 
saag  it  was 
called,  but  the 
identical  capj 
from  which  he 
bad  suag  it  could 
«iot  be  produced. 
Notice  to  produce 
tlieorigiaal 
liftTiagbeeagivcB, 
proof  that  a  copj 
prodoced  was 
similar  to  that 
which  had  been 
song,  and  that 
the  manuscript 
had  been  deli- 
vered by  H.,  one 
of  the  defeadautiy 
to  M,  the  other, 
to  print :  that  JV. 
accordingly 
printed  1000 
copies,  and  sent 
900  of  them  to 
H,  :  and  that 
several  were  de- 
livered by  him  to 
the  wltnesa,  was 
held  suffident 
evidence  from 
which  a  jury 
might  infer  a  joint 
publication  by 
both  the  defend, 
ants. 


Johnson  v.  Hudson  and  Morgan. 

#^ASE  for  libel  against  Hudson  the  publisher,  and  Morgan  the  printer  of  a 
song,  which  had  been  published  by  having  been  sung  about  the  streets. 
Hudson  pleaded  not  guilty ,  and  Morgan  allowed  judgment  to  go  by  defiiult. 
At  the  trial  before  Lord  Denmany  C.  J.  at  the  last  sittings  in  Middksex,  the 
copy  of  the  song  whidi  was  produced  could  not  be  identified  as  that  which 
had  been  actually  sung.  Notice  to  produce  the  original  having  been 
given,  evidence  was  adduced  to  show  that  songs  of  a  similar  description 
had  been  stuck  about  the  premises  of  the  defendant  Hudson — that  a  thousand 
copies  of  these  songs  had  been  ordered  by  Hudson  to  be  printed  at  Morgan^s 
— that  300  copies  had  been  taken  by  a  man  named  Albert^  who  was  in  the 
service  of  Morgan^  and  by  him  delivered  in  a  parcel  to  Hudson  :  and  Albert 
swore  that  he  believed  the  songs  he  had  delivered  to  be  the  same  as  that 
which  had  been  exhibited  to  him  in  Court.  It  was  further  proved,  that 
Hudson  had  employed  a  man  named  Jones  to  sing  certain  songs  about  the 
streets  ;  and  Jones  stated,  that  on  one  occasion  he  had  received  a  song  from 
Hudson^  but  had  destroyed  that  particular  paper ; — that  afterwards  he  went 
to  the  shop  of  Hudson,  and  asked  for  some  more  songs — that  Hudson  told 
him  to  get  them  from  the  servant,  and  that  she  took  up  a  parcel  of  papers 
containing  apparently  about  300,  and  gave  him  100  of  them — that  these 
were  songs  which  he  had  sung,  and  he  believed  them  to  be  the  same  as  that 
which  was  shown  to  him  in  Court.  On  this  evidence,  it  was  objected  that 
the  song  produced  had  not  been  sufficiently  identified  as  that  which  had 
been  sung,  and  that  it  could  not  be  read  to  tlie  jury.  The  learned  judge, 
however,  left  the  case  to  the  jury,  who  returned  a  verdict  for  the  plaintifi> 
damages  30/.,  with  liberty  to  move  to  enter  a  nonsuit. 

Kelly  now  moved  for  a  rule  to  show  cause  why  there  should  not  be  a 
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nonsuit  entered,  or  li  new  trial  granted.    There  fis  no  evidence  of  a  joint    King't  B*nek* 

publication.     If  there  is  not,  Hudson  is  entitled  to  a  verdict  in  his  fiivour. 

The  suffering  of  judgment  by  default  by  Morgan  ought  not  to  prejudice 

Hudson,    There  must  still  be  strict  proof  of  a  joint  publication  by  the  two       Hvmom. 

defendants.    There  must  be  proof  of  such  a  publication  with  respect  to  a 

libel  identical  with  that  which  is  produced  before  the  Court  and  jury,  in 

order  to  sustain  this  verdict.     That  was  the  principle  of  law  with  respect  to 

the  publication  of  libels  in  newspapers  till  the  3S  Geo.  3,  c.  78»  and  waa 

recognized  in  that  statute.     In  diis  case  no  paper  was  produced  to  the 

Court  which  any  witness  could  swear  bad  come  out  of  the  hands  of  Morgan, 

There  was  no  evidence  to  prove  that  any  paper  produced  to  the  Court  and 

jury  was  a  paper  which  had  been  published  by  Morgan  and  Hudson.    There 

was  no  evidence  that  the  paper  destroyed  was  printed  by  Morgan*    If  the 

action  had  been  against  Morgan  alone,  and  he  had  pleaded  the  general  issue, 

if  evidence  of  this  sort  could  be  held  sufficient  to  convict  him  of  the  publi* 

cation,  there  was  no  necessity  for  such  an  enactment  as  is  to  be  found  in  the 

38  Geo.  3,  c.  78. 

LiTTLEDALE,  J. — I  think  that  there  was  evidence  of  a  joint  publication. 
The  evidence  is,  that  Jones  went  to  the  shop  of  Hudson  and  got  copies  of 
these  songs,  which  he  says  he  sung,  sold,  or  distributed.  No  one  of  the 
copies  which  he  thus  got  was  produced,  but  secondary  evidence  was  given  of 
the  contents  of  the  paper  he  received.  In  order  to  do  that,  Albert,  who  was 
the  servant  of  Morgan^  produced  a  paper,  and  said  that  he  had  been  desired 
by  Morgan  to  print  papers  similar  to  that  to  the  number  of  a  thousand. 
None  of  the  thousand  could  be  produced  and  identified.  The  question  is» 
whether  there  was  sufficient  evidence  of  publication  by  Morgan  to  go  to  the 
jury.  I  think  that  there  was.  Though  in  a  great  many  cases  better  evidence 
is  given^  I  think  that  this  was  admissible. 

Williams,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  the  evi- 
dence against  Morgan^  of  his  being  the  printer  of  this  particular  paper,  in 
consequence  of  the  proof  by  Jones  that  the  original  had  been  destroyed,  is 
sufficient  to  raise  the  conclusion  that  he  was  the  printer.  It  has  been  sub- 
mitted, that  nothing  short  of  the  proof  that  this  actual  paper  was  sung  by 
Jones  can  satisfy  the  necessity  of  the  case.  It  seems  to  me,  however,  that 
circumstances  may  lead  to  the  conclusion  as  well  as  direct  proof.  If  you 
take  the  evidence  of  Albert  and  Jones  together,  you  will  find  another  fkctt 
which  goes  beyond  those  which  were  noticed  by  my  brother  Littkdale, 
namely,  that  Albert  did  himself  deliver  300  out  of  the  1000  at  the  shop  of 
Hudson,  It  is  material  to  show  that  these  300  were  those  out  of  which 
Jones  had  100  for  the  purposes  of  singing  and  distribution.  Now  what  is 
the  evidence  which  shows  this  ?  Why,  that  Jones  went  to  the  shop  and  said 
that  he  wanted  songs  to  sing.  Hudson  referred  him  to  the  servant,  and 
showed  him  about  300  songs  lying  together  in  a  parcel  of  songs  corre- 
sponding in  bulk  and  number  with  the  parcel  which  had  been  carried  in  by 
Albert^  so  that  it  seems  to  me  that  the  songs  received  by  Jones  came  out  of 
the  parcel  which  had  been  delivered  by  Albert.  We  cannot  say  that  this 
was  so  plainly  proved  as  to  be  clear  beyond  all  doubt ;  but  still  there  was 
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did  *'  make,  use,  and  put  in  practice  the  said  invention,  by  then  and  there 
making,  constructing,  and  vending  certain  chairs  in  imitation  of  the  invention 
of  the  plaintiff.''  The  fourth  count  alleged,  *<  that  the  defendant,  without  the 
consent  of  the  plaintiff,  did  wrongfully  and  unjustly  expose  to  sale  divers 
other  chairs,  which  were  then  and  there  intended  to  imitate  and  resemble, 
and  did  then  and  there  imitate  and  resemble  the  invention  of  the  plaintiff.'* 
Gmurai  demurrer  to  the  fourth  count,  axki  joinder. 

ChanneU,  in  support  of  the  demurrer.— The  mere  exposure  to  sale  does 
not  constitute  an  infringement  of  the  patent.  The  fourth  count  does  not 
say  that  the  defendant  made  the  chairs,  nor  is  it  said  that  he  vended  them. 
The  question  then  is,  whether  an  exposure  to  sale  is  a  vending  within  the 
meaning  of  the  words  of  the  patent.  As  there  are  no  decisions  or  prece- 
dents directly  in  point,  this  case  must  be  decided  by  analogy.  In  all  the 
Statutes  upon  this  and  similar  subjects,  there  is  a  strong  distinction 
taken  between  selling  and  ejtposing  to  sale.  Thus,  in  the  Game  Act, 
the  words  are  "  sell  or  expose  tu  sale ;"  and  in  the  Copyright  Act,  8  Anne, 
c.  19,  the  words  are  "  sell,  publish,  or  expose  to  sale;"  in  both  of  which 
the  phrases  used  clearly  mark  the  distinction.  The  Act  to  prohibit 
the  Importation  of  English  Books  reprinted  abroad  (a)  also  takes  the  same 
distinction.  The  words  there  are  **  sale,  publish,  or  expose  to  sale."  The 
same  terms  are  employed  in  the  15  G.  3,  c.  53,  the  Act  for  vesting  in  the 
two  Universities  the  Copyright  in  certain  Books.  These  distinctions  thus 
adopted  in  these  Statutes  have  been  acted  on  by  the  Courts  in  the  cases  of 
Coleman  v.  Watkin  (6),  and  Murray  v.  ElUsion  (c).  This  distinction 
being  clearly  established,  the  fourth  count  in  this  case  cannot  be  supported  ; 
and  there  must  be  judgment  for  the  defendant. 

/.  Evane,  contrd. — ^The  word  in  the  patent  is  '*  vend" and  not  "sell,"  and 
the  two  words  describe  two  perfectly  different  things.  In  Dr.  Jokneon^e 
Dictionary,  edit  1818,  the  word  "vend"  is  thus  described:  "Vend,  from 
vendo,  to  sell,  to  ofler  to  sell,"  and  several  instances  of  that  use  of  the  word 
are  given  in  illustration  of  that  definition.  This  shews  that  a  vendor  does 
not  necessarily  mean  a  person  who  sells,  but  a  person  who  oflers  to  sell.  In 
AinswortKs  Dictionary,  vendo  is  said  to  be  derived  from  venum  and  do,  to 
sell,  or  set  to  sale.  In  the  same  manner  vendettr,  in  the  Diedonnaire  de 
FAcademie,  is  represented  as  similarly  derived,  and  as  having  the  same  sig- 
nification, and  the  act  described  by  it  is  within  the  mischief  intended  to  be 
prevented  by  the  pat^t.  In  Jonis  v.  Pearee,  reported  in  the  Supplement 
to  Mr.  Godson's  Book  on  Patents  (d),  the  merely  making  the  patented  article 
was  held,  by  Mr.  Justice  Paiteeon,  to  be  an  infringement  of  the  patent.— 
[Patieson,  J.— All  I  told  the  jury  in  that  case  was,  that  there  was  a  count  in 
the  declaration  for  making  the  article,  and  that  if  they  were  satisfied  that  the 
defendant  had  made  it,  that  count  was  proved.  The  words  of  the  patent 
were  there  strictly  followed.]— In  Warhurton  v.  Loveiand  («),  the  rule  of 
construction  contended  for  is  distinctly  recognised. 


\a)  1SGeo.S,c86. 
(6)  5  Term  Rep.  245. 
(c)  5  Ban.  &  AM.  657. 


id)  Page  65. 

(«)  1  Hudson*!  &  Brookei'  ReporU.  62S. 
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Patteson,  J.  (/). — ^Hitherto,  in  drawing  declarations  for  the  infringement  Xing^»  Bench, 
of  patents,  pleaders  have  always  pursued  the  words  of  the  patent,  either  in  hxntbr 
the  granting,  or  in  the  prohibitory  part,  except  that  they  have  been  in  the 
habit  of  using  the  word  **  sell,'^  instead  of"  vend.^'  Notwithstanding  the  way  in 
which  the  plaintiff's  counsel  has  put  the  case,  I  cannot  doubt  that  there  is  a 
great  distinction  between  selling,  and  exposing  to  sale.  1  think  **  to  vend,'' 
does  not  mean  "  to  expose  to  sale,''  notwithstanding  the  authority  of  the 
dictionaries.  If  the  patentee  of  an  invention  brings  an  action  for  the  infringe- 
ment of  his  patent,  he  should  confine  himself  to  the  words  of  the  patent.  The 
granting  part  here  is  not  wholly  like  the  prohibitory  part — for  instance,  the 
word  "  counterfeit "  used  in  one,  is  not  to  be  found  in  the  other  I  am  of 
opinion  that  the  declaration  does  not  describe  an  offence  against  the  form 
of  the  letters  patent ;  and  1  therefore  think  that  the  judgment  must  be  for 
the  defendant. 

Williams,  J.— I  am  of  the  same  opinion.  The  granting  part,  and  the 
prohibitory  part,  differ  from  each  other.  We  are  told  that  grammatical  autho- 
rities shew  that  "  vend "  and  **  expose  to  sale "  necessarily  mean  the  same 
thing,  I  cannot  agree  that  it  is  so.  There  is  a  manifest  distinction  between 
them.  Why  was  not  the  word  **  vend "  introduced  into  the  declaration  ? 
The  reason  was  that  they  could  not  prove  a  sale  outright,  and  so  they  would 
not  have  the  word  "  vend,"  which  the  pleader  was  of  opinion  meant  to  sell. 
If  we  are  required  to  abide  by  grammatical  authorities,  I  am  ready  to  do  so;  but 
I  am  certain  that  there  are  no  authorities  in  English  or  Latin  which  represent 
*'  to  vend  "  and  "  expose  to  sale,"  as  meaning  the  same  thing. 

CoLERiDOB,  J. — In  the  granting  part  of  the  patent,  the  words  are  "  to  make, 
use,  exercise,  or  vend  the  said  invention."  When  we  come  to  the  prohibitory 
part,  the  words  are  rather  different — they  are  **  to  make,  use,  or  put  in  prac- 
tice the  said  invention,  or  in  any  way  to  counterfeit  the  same."  Let  us  see 
whether  this  count,  either  as  to  the  granting,  or  as  to  the  prohibitory  part, 
necessarily  imports  the  violation  of  the  terms  of  this  patent  The  allegation 
is  that  the  defendant  did  "expose  to  sale  chairs  intended  to  imitate  and 
resemble"  the  chairs  of  the  plaintiff;  and  it  is  said  that  these  words  neces- 
sarily import  a  vending  of  the  thing  described,  within  the  meaning  of  the 
granting  part.  I  do  not  think  that  they  do.  I  will  assume  for  a  moment 
that  "  vend  "  means  "  to  sell,  and  to  offer  to  sale,"  though  it  would  be  more 
correct  to  say  that  it  imports  the  habit  of  selling  and  offering  to  sale.  Then 
I  think  the  plaintiff  having  said,  "expose  to  sale,"  has  limited  the  word  to 
one  of  those  meanings,  and  has  chosen  that  which  is  not  a  breach  of  the 
letters  patent.  Instead  of  stating  a  positive  act,  he  has  put  a  result  of  evi- 
dence upon  the  record.  As  to  "  using,  exercising,  and  putting  in  practice," 
they  are  very  distinct  things  from  selling,  and  the  statement  of  exposing  to 
sale  cannot  be  helped  by  those  words  in  the  patent. 

Judgment  for  the  defendant 

(/)  Lord  Dinman,  C.  J.  was  absent 
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ifi^j|l»*«*-  SheiufF)  Gent.)  one,  &c.,  v.  Lady  Greslby. 

1.  Whibt  pio-  YN  this  case  the  plaintiflT  had  acted  as  the  attorney  for  the  defendant  and, 

Mo^x?  onn  nnder  an  order  of  the  Court  of  Comttum  PUom^  had  delivered  to  her  a  bill 

ovdorto  tozftn  of  oosts.    Shortly  afterwards,  namely,  on  the  28th  May^  an  order  of  refer- 

heeunot*briDg  once  to  tax  the  bill  was  made  by  Gaselee,  J.     A  rule  to  set  aside  the  order 

•n  action  for  ^  reference  was  obtained  on  the  7th  of  Junef  but  was  dischareed  on  the 

the  amount.  ^ 

2.  A  delay  of  17th.     On  the  19th  June,  no  q>pointment  for  taxation  havmg  been  obtained, 

l^inrup^'  ^  ^^^  ^^  ^^^^  ^^^  ^  ^^  ^^^  against  Lady  Gresley,  and  she  was 

onler  for  the  arrested  on  the  23d  Jtine,  at  Chdtenham,    An  order  was  immediately  after- 

bm  o?eotu  is  ^<^<^s  obtained  from  Patt$i<m,  J.,  to  discharge  the  defendant  out  of  the 

"k*  ij?*^*'  ^  custody  of  the  sheriff  of  GlaueesterMre ;  and  calling  on  the  plaintiff  to  pay 

3.  If  after  the  costs  of  the  arrest  and  of  the  order,  on  the  ground  that  the  defendant 
tiuh  a  delay  a  1^3^  ^,j  improperly  arrested,  pending  an  order  of  reference  to  taxation. 

retted  for  the  The  defendant  also  commenced  an  action  against  the  plaintiff  for  the 

amount  of  the  aMM>«* 

bin,  the  Court  *"«»*• 
will  tuy  the 


thT^OTTMSl       KnowUM  subsequently  applied  for  a  rule  to  shew  cause  why  this  order  of 

diiicharge  the  PatUMon,  X,  should  not  be  discharged,  and  he  cited  Steventon  v.  Waitcn  (a), 

4.  The  Court  where  the  Ck)urt  of  C^fnmon  Pleas  refused  an  application  to  dischaige  a 

i»  unwillinff  to  defendant  out  of  custody  on  a  writ  issued  out  of  that  Court,  though  a  re- 
interfere  intn  ^«        •       1  •    ^^  1      » •!•  ■_•  i_     i_ 

the  diecietion  ference  to  taxation  was  pending  m  this  Court  upon  the  bill  on  which  the 

S;;^!S:*.S!JL  defendant  had  been  arrested. 


judge  at  c 
benaa  to 


chani* 


Whateley  shewed  cause. — ^The  taxation  in  this  case  was  directed  under  the 
provisions  of  the  2  Geo.  2,  c  23,  s.  23,  and  by  that  Statute  it  is  declared 
that, ''  priding  the  reference  and  taxation,  no  action  shall  be  commenced 
or  prosecuted  touching  the  demand.''  It  is  contended  here  that  these  words 
apply  only  to  cases  where  the  action  is  conunenced  m  the  same  ooort 
in  which  the  taxation  is  pending,  and  Steventon  v.  Watson  has  been  rdied 
on.  That  case  supports  no  such  proposition,  it  merely  shews  that  the  Court 
will  not  interfere  by  way  of  attachment  against  the  party  bringing  the  action. 
But  if  it  should  be  held  to  apply,  then  its  authority  might  well  be  denied  ; 
and  the  learned  judge,  on  the  (fiscussion  of  this  order,  thought  it  not  law.«— 
[Lord  Denman,  C  J.— That  case  is  only  an  authority  for  shewing  that  the 
Court  thought  that  a  party  might  proceed  in  one  court,  though  in  respect  of 
that  very  proceeding  he  was  in  contempt  in  another.] — ^Besides,  the  Statute 
was  not  t^en  into  consideration  there.  The  order  here  was  in  full  force 
when  the  arrest  was  made.  The  Courts  have  always  held  that  there  is  a 
distinction  as  to  taxation  between  party  and  party,  and  as  between  attop- 
ney  and  client.  Between  the  former,  the  taxation  must  proceed  at  the  earliest 
possible  Ume  after  the  order  made,  but  between  the  latter  there  is  no  such 
strict  rule  as  to  the  time  of  proceeding.  A  reasonable  time  roust  bealbwed. 
Two  days  were  not  reasonable.  The  rule  for  setting  aside  the  order  of 
reference  was  discharged  on  the  17th,  and  the  19th  was  the  earliest 
possible  day  at  which  the  .taxation  could  have  proceeded.  On  that  very 
day  the  defendant,  the  client  of  the  plaintiff,  was  arrested.    In  Hewitt  ▼. 

(a)  1  Boi.  A  Pol.  865. 
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Belioti  (jb)  an  action  like  the  present  was  allowed  to  proceed,  because  the  iiSi^«  Btitdi 
defendant  there  had  improperly  attempted  to  delay  payment  after  the  taxa- 
tion concluded.  That  case  went  on  the  assumption  that  if  the  action  had 
been  commenced  pending  the  taxation,  it  could  not  possibly  have  been  main- 
tained ;  and  it  was  there  said,  that  the  Statute  positively  prohibited  such  a 
proceeding.  There  was  no  improper  delay  in  this  case — ^nothing  that  could 
be  construed  into  a  waiver  of  the  order  of  taxation. — [Lord  Denmany  0.  X 
— ^We  should  require  some  very  strong  authority  to  shew  us  that  two  b^ 
three  days'  abstinence  to  proceed  with  the  taxation  was  a  waiver  oV^Hie 
order.] — If  this  order  was  in  full  force,  this  arrest  was  clearly  improper,  and 
the  present  rule  must  be  discharged. 

Knotcles,  in  support  of  the  rule. — This  rule  ought  to  be  made  absolute* 
for  the  plaintiff  has  proceeded  on  the  authority  of  a  case  which,  whether  law 
or  not,  has  never  till  the  present  moment  been  doubted.  At  all  events  the 
plaintiff  will  not  be  called  on  to  pay  costs.  The  question  is,  whether  th^ 
plaintiff  was  pursuing  a  legal  right  in  a  legal  manner.  The  right  to  bring  an 
action  is  a  conrunon  law  right,  and  a  party  cannot  be  deprived  of  it,  except 
by  the  express  words  of  a  Statute.  The  Statute  which  is  relied  on  for  that 
purpose  in  the  present  case  merely  forbids  the  bringing  an  action  while  a 
reference  is  actually  pending,  but  says  nothing  of  cases  where  the  party  has 
not  taken  any  steps  to  proceed  with  the  order  of  reference.  If  no  steps  are 
taken,  the  order  is  waived,  atid  the  taxation  cannot  be  said  to  be  pending.-^ 
[Paiteson,  J. — ^Why  should  not  the  attorney  get  an  order  to  tax  the  bill  ?  The 
rule  itself  supposes  that  the  party  may  not  follow  up  the  taxation :  'it  allows 
the  attorney  to  proceed  exparU,] — ^The  taxation  being  a  proceeding  again s(t 
an  attorney,  he  is  not  bound  to  enforce  it  to  his  own  disadvantage.'  Ufetbiii 
y.  BeUoU  is  not  an  authority  for  the  proposition  contended  for  1)y  the  bthef 
side.  It  is  the  universal  practice  immediately  to  get  an  appointmeht  after  ah 
order  for  taxation,  ^y  analogy,  therefore,  if  no  such  appoibt'm^nt'ls  ob^ 
tained,  the  order  is  waived.  The  case  of  Stevehian  v.  fVatwH,  must  be 
considered  as  good  law.  The  Statute  must  have  been' (herb  considered, 
otherwise  there  would  have  been  no  ground  for  the  application  presented  to 
the  notice  of  the  Court.  The  case,  in  fact,  proceeded  altogether  on  the  Sta- 
tute^ on  which,  therefore,  the  Court  must  be  considered  deliberately  to  have 
put  a  construction.  The  question  of  contempt  was  unnecessarily  introduced, 
it  had  nothing  to  do  with  the  decision,  which  was  upon  a  motion  to  stay  the 
proceedings.  The  plaintiff  here  does  not  desire  to  proceed,  but  to  save 
himself  from  the  costs,  and  to  prevent  the  defendant  from  proceeding  with 
the  action  which  she  has  commenced  against  him.  As  to  the  question  of  costs 
at  chambers,  the  Court  will  not  grant  them  except  in  extreme  cases.  In  rg 
arbitration  of  Bridge  v.  Wright  (c).  This  is  not  an  extreme  case,  and  there 
is  no  pretence  to  ask  for  costs. 

Lord  Denman,  C.  J. — In  this  case  there  is  not  merely  the  fact  of  the  re- 
ference for  taxation  suspending  the  right  to  proceed  by  actk>n,  but  that  very 
suspension  was  brought  about  by  the  plaintiff's  own  act.  He  might  have 
proceeded  after  that  suspension  had  been  determined  by  the  Court  of  Commoi^ 
Fioas,  but  he  did  not  wait  for  that  event,  but  instead  of  doing  so,  arrested  the 

(b)  %  BwB.  ft  Aid.  745.  (<r)  S  AdoL  ft  Ellii,  4$ 


£90  TERM  REPORTS  w  thb  KING^S  BENCH. 

JA^  Bemiu  defendant  while  the  order  for  taxation  was  in  force.  This  case,  therelbre, 
cannot  be  said  to  be  precisely  like  that  of  Steventon  t.  WalMon^  even  sup- 
posing that  case  to  be  law.  But  the  question  here  is  whether  it  is  law,  and 
I  am  of  opinion  that  it  is  not.  It  contravenes  the  express  words  of  an  act  of 
parliament  That  being  so,  the  rule  for  setting  aside  the  order  must  be 
discharged.  With  respect  to  costs  at  chambers,  I  think  that  the  party  having 
fiill  notice  of  the  view  taken  of  the  case  by  the  learned  judge  at  chambers, 
and  having  afterwards  come  here,  he  must  take  the  consequences.  He  has 
taken  the  chance  of  an  appeal  to  this  Court,  whkh  turns  out  to  be  unfavour- 
able to  him.  Considering  the  costs  as  a  distinct  matter,  this  Court  is 
unwilling  to  exercise  a  judgment  upon  the  exercise  of  the  discretion  of  a  judge 
at  chambers.  I  am  of  opinion,  however,  that  as  no  case  has  been  made  out 
to  justify  this  arrest,  costs  ought  to  be  given,  and  this  rule  should  be  dis- 
chuged  with  costs.  I  must,  however,  say  that  as  it  appears  that  an  action 
has  been  brought  for  this  arrest,  it  should  be,  considering  all  the  circum- 
stances, a  term  for  discharging  this  rule,  that  the  action  should  be  disooo- 
tinued,  and  that  the  defendant  should  not  bring  another  action  in  respect  of 
the  arrest. 

Pattbson,  J.— When  this  motion  was  made,  and  the  rule  granted,  f  was 
under  a  misapprehension  of  the  facts,  and  my  learned  brothers  seemed  to  be 
under  the  same.  This  rule  was  not  granted  on  the  authority  of  Steventon  v. 
Waiion^  for  it  was  clear  that  there  the  Court  of  Common  Pieas  acted  on  the 
supposition  that  it  had  no  power  to  attach  for  a  contempt  committed  in 
another  Court.  We  acted  on  the  supposition  that  there  had  been  a  lapse  of 
a  month  or  six  weeks  between  the  time  of  the  suspension  of  the  order  in 
the  Court  of  Common  Plea$,  and  the  time  when  this  action  was  brought,  and 
that  the  costs  might  have  been  taxed  in  the  meanwhile.  We  thought  that 
such  a  delay  was  a  waiver  of  the  order.  We  now  find  that  the  fact  was  not 
what  we  supposed. 

Rule  discharged,  with  costs,  on  the  defendant  undertaking  to  dis- 
continue the  action  now  brought,  and  to  bring  no  other. 
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Doe  d.  Spilsbury  and  an^  t;.  Burdett  and  or*. 


K'mg*t  Jknch. 


EJECTMENT  for  estates  in  the  several  parishes  of  Etwall,  Willington,  ^,^**'^„j 
Repton,  vnd  Barrort^upon- Trent ^  in  the  county  of  Z)er6y,  brought  upon  by'*iMtw»ii«nd 
the  several  demises  of  Francis  Ward  Spilsbury  and  Lucas  Ward  Spilsbury^  ^^"orlmy 
against  Sir  Francis  Burdett,  William  Jones  Burdett,  Frances  Burdett,  William  writing  purporting 
HoTobin,  John  Wilson,  and  Anthony  Harding,     A  marriage  settlement,  dated  ^tun'o/a  imc 
the  4th  and  5th  December,  1787,  was  entered  into  on  the  marriage  of  William  «niand  te»ai< 
Augustus  Skynner  with  Lydia  Henning  Ward,  by  which  a  power  of  appoint-  JJSlciror'odiciU 
ment  was  given  to  Miss  Ward,  to  be  exercised  by  her  will  executed  and  thereto,  to  be  by 
attested,  as  by  the  power  required.    By  her  will,  dated  12th  September^  •ign^^mi^, 
1789,  she  assumed  to  exercise  the  power  of  appointment  in  favour  of  Mr.  •»«»  p««»iuiied  in 
Skynner;  from  whom,  by  divers  conveyances,  the  several  defendants  claimed,  udauestmiby 
The  lessors  of  the  plaintiff  claimed  under  the  ultimate  limitations  in  the  set-  ^^^twe^t^ 
dement,  on  the  ground  that  the  power  was  not  effectually  exercised  by  the  neues.**  a  wiu 
will.     At  the  trial  at  the  Lent  assizes  1834  at  Derby,  before  Tindal,  C.  J.,  ^^  "»•«*«•  ^t 


the  t 

a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a  ment  was »  decie- 
special  case,  which  stated  (amongst  others)  the  following  facts: — By  the  uJJj",^^^*^ 
settlement,  the  estates  were  conveyed  to  the  use  and  behoof  of  such  person  did  pabiisb  and 
and  persons,  and  for  such  estate  and  estates,  upon  such  trusts,  and  to  and  for  f^„  ^^  ^m  ^^ 
such  ends,  intents,  and  purposes,  as  she  the  said  Lydia  Henning  Ward,  whe-  t«tam€ni.  At  the 
tlier  covert  or  sole,  and  notwithstanding  her  present  intended  or  any  future  declaration,  it 
coverture,  by  her  last  will  and  testament  in  writing,  or  any  writing  pur-  pro«««*ed, « in 
porting  to  be,  or  in  the  nature  of  her  last  will  and  testament,  or  by  any  i  have  set  my 
codicil  or  codicils  thereto,  to  be  by  her  signed,  sealed,  and  published  in  the  J?"**  ""J? •^'j^ 
presence  of  and  attested  by  three  or  more  credible  witnesses,  should  give,  name  and  seal,  and 
devise,  direct,  limit,  or  appoint ;  and  for  want  of  such  gifl,  devise,  direction,  ^^^^  I'J^ 
limitation,  or  appointment,  and  as  to  such  part  or  parts  thereof^  whereof  umes  of  three 
there  should  be  no  such  gift,  devise,  direction,  limitation,  or  appointment,  ^Kntf^^t  the 
then  over.  win  was  a  good 

Lydia  Henning  Skynner  died  on  the  SOth  September,  1789,  in  the  lifetime  ^w'though* 
of  her  husband  William  Augustus  Skynner,  leaving  no  child  or  children  her  '^  *"*  objected 

c,      ,A^,  ,,7  ^...  ,       that  ttie  attests- 

surviving.     She  left  at  her  death  an  mstrument  m  writing,  purporting  to  be  uon  ought  in 
her  last  will  and  testament,  dated  12th  September,  1789,  of  which  the  follow-  «««» «<>  »»«ve  ex- 

^         .     .,  r  '  pressed  that  the 

ing  IS  a  fac  simile  copy  : —  win  was  executed 

••  I,  Lydia  Henning  Skynner,  wife  of  Wiiliam  Augustus  Skynner,  Esq.,  of  Jje'tun^*"  ^'^ 
Gould  Green,  in  the  parish  of  Hillingdon,  in  the  county  of  Middlesex,  do 
publish  and  declare  this  to  be  my  last  will  and  testament. 

**  I  appoint  my  beloved  husband,  William  Augustus  Skynner,  my  executor, 
and  my  beloved  mother,  Lydia  Ward,  executrix  with  him.  I  give  to  my 
beloved  mother,  Lydia  Ward,  for  her  natural  life,  the  rents,  issues,  and 
profits  of  the  messuage,  farm,  closes,  lands,  and  hereditaments  at  Etwall^ 
Tnyyford,  and  Stenson,  in  the  county  of  Derby,  and  af\er  her  death  to  go  to 
ray  beloved  husband,  William  Augustus  Skynner,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  absolutely  for  ever. 

'*  I  give  to  my  beloved  cousins  hereinafter  mentioned,  after  the  decease  of 
the  said  William  Augustus  Skynner,  to  be  paid  out  of  the  two  thousand  two 
hundred  pounds  New  South  Sea  Annuities,  now  standing  in  trust  in  the 
names  of  Lucas  Spilsbury,  Esq.,  of  Bawtry,  in  the  county  of  York,  Joseph 
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Amphkitt  Esq.,  of  Dudley,  in  the  county  of  Leicester;  the  Rev.  Charles 
EgertOHf  Clerk,  Rector  of  IVashingUm,  in  the  county  and  diocese  of  Durham; 
and  John  Hollingworth^  of  Threadneedle  Street,  London,  Esq. :  that  is  to  say, 
1000/.  New  South  Sea  Annuities,  to  be  equally  divided  among  the  five 
children  o£  Nicolas  Martyn,  Esq.,  of  Watford,  in  the  county  of  Herts,  The 
other  thousand  to  be  divided  between  the  four  children  of  the  Rev.  Barnard 
Fowler,  of  IVormley,  in  the  county  of  Herts ;  and  the  200/.  to  be  divided, 
share  and  share  alike,  between  the  four  children  of  John  HoUhigworth, 
banker,  Threadneedle  Street,  London, 

**  And  as  to  all  the  rest  and  residue  of  my  estates,  real  and  personal,  what- 
soever and  wheresoever,  or  of  what  nature,  kind,  or  quality  the  same  may 
be  or  consist  of  at  the  time  of  my  decease,  and  entitled  to  hereafter,  and  not 
hereinbefore  disposed  of, 

"  I  give,  devise,  and  bequeath  the  same,  and  every  part  and  parcel  thereof, 
unto  my  beloved  husband,  William  Augustus  Skynner,  Esq.,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  absolutely  for  ever ;  and  hereby  revoking 
all  former  wills  and  codicils, 

**  I  declare  this  only  to  be  my  last  will  and  testament. 

"  In  witness  whereof  I  have  to  this  my  last  will  and  testament,  contained 
in  one  sheet,  set  my  hand  and  seal,  the  12th  day  o£  September,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  eighty-nine. 

"  Witness,  Charles  Ball, 

Elizabeth  Ball,  «  Lydia  Henning  Skynner."  (l.  s.) 

Ann  Ball." 

Ann  Ball,  one  of  the  three  witnesses,  is  still  alive,  and  was  not  examined 
at  the  trial. 

At  the  death  of  the  said  Lydia  Henning  Skynner,  her  unde,  Benjamin 
Ward,  was  her  heir  at  law. 

On  the  18th  November,  1789,  a  bill  in  Chancery  was  filed  by  the  said 
William  Augustus  Skynner,  (executor  and  devisee  of  his  late  wife,)  and  Lydia 
Ward,  (her  mother,  and  also  executrix  of  and  devisee  named  in  her  said  will,) 
against  the  said  Benjamin  Ward  and  the  trustees  under  the  said  settlement 
of  the  4th  and  5th  December,  1787,  praying  to  be  at  liberty  to  examine  the 
witnesses  to  the  said  will,  in  order  that  their  testimony  might  be  perpetuated 
and  preserved. 

On  the  2d  March,  1 790,  the  said  Benjamin  Ward  put  in  his  answer  to  the 
said  bill,  referring  the  plaintiffs  to  such  proof  of  the  due  execution  and 
attestation  of  the  said  will  as  they  should  be  able  to  make ;  and  in  case  it 
should  appear  not  to  be  so  executed  and  attested,  claiming  as  heir  at  law. 

On  the  26th  March,  1790,  the  depositions  of  Charles  Ball  and  Elizabeth 
Ball,  as  to  the  execution  of  the  said  will,  were  filed  in  the  said  suit,  and 
were,  on  the  20th  February,  1834,  ordered  by  the  Vice-Chancellor  to  be 
published  on  a  bill  of  revivor.  Those  depositions  contain,  amongst  other 
things,  that  the  witnesses  examined  were  severally  subscribing  witnesses  to 
the  execution  of  the  said  will  of  the  said  Lydia  Henning  Skynner,  and  that 
they  did  severally  see  her  sign,  seal,  publish,  and  declare  the  same  as  and 
for  her  last  will  and  testament;  and  that  each  of  them,  the  said  Charles 
Pall,  and  Elizabeth  Ball,  and  Ann  Ball,  were  then  also  present,  and  were 
the  subscribing  witnesses  thereto.  No  final  order  or  decree  was  made  in 
^bat  suit, 
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One  of  the  questions  to  be  argued  was,  whether  the  instrument  bearing  date  King*i  Bench, 

the  12th  September f  1789,  and  appearing  to  be  executed  as  above  is  ex-  v^>/w 

pressed,  was  a  due  execution  of  the  power,  applicable  to  the  estates  sought  ^^^  ^^'°* 

to  be  recovered  by  the  ejectment,  and  contained  in  the  marriage  settlement  «. 

o£Lydia  Henning  Skynner,  BuiiDtTT. 

PresUM  (with  whom  were  Balguy^  Adams^  Seijt.,  N,  R.  Clarke,  and 
Daniel,)  for  the  plaintiff. — ^The  power  requires  the  instrument  to  be  ''signed, 
sealed,  and  published  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses."     All  these  facts  cannot  be  inferred,  nor  can  they  be 
taken  on  the  statement  of  the  testatrix  herself.     In  Stanhope  v.  Keir{a)  it 
was  held,  that  where  a  power  was  to  be  executed  by  a  will  signed  and  pub- 
lished in  the  presence  of  and  attested  by  three  witnesses,  a  will  concluding 
with  this  declaration  "  this  is  my  last  will  and  testament,''  and  expressed  to 
be  signed  by  the  testatrix  in  the  presence  of  the  three  attesting  witnesses,-^ 
was  not  a  good  appointment,  because  the  publication  was  not  attested.     In 
Moodie  v.  Reid  (6),  the  same  principle  was  adopted  by  the  Court  of  Common 
Pleas  ;  and  Gibbs,  C.  J.  expressly  said  there,  that  it  is  established  "  that  the 
witnesses  must  attest  every  thing  that  is  necessary  for  the  execution  of  the 
power."     That  case  had  previously  been  before  the  Court  of  Chancery,  and 
is  reported  under  the  same  name  (c).     The  Vice-Chancellor  said,  "  In  the 
argument  in  this  case  two  questions  have  arisen ;  first,  whether  the  power  is 
well  executed;  secondly,  whether,  if  the  execution  is  defective,  it  can  be 
relieved  against  in  equity  V*    He  then  expressed  his  opinion,  that  if  the 
power  was  not  well  executed,  a  Court  of  Equity  could  not  relieve,  and  he 
sent  the  first  question  for  the  decision  of  the  Court  of  Common  Pleas.     In 
that  Court  it  was  decided  in  the  manner  already  stated.     In  Doe  d.  Hotch^ 
kiss  V.  Pierce  (d)  it  was  held,  that  a  defective  attestation  of  the  execution  of 
a  power  cannot  be  supplied  by  parol  evidence  of  the  attesting  witness  given 
on  a  trial;  and,  with  regard  to  the  attestation  in  that  case,  the  Court  held  it 
to  be  defective.     The  power  there  was  a  power  to  appoint  by  deed  or 
writing  under  the  donee's  hand  and  seal,  and  attested  by  two  or  more 
credible  witnesses.     It  was  held  to  be  ill  pursued  by  a  will  apparently  under 
the  testator's  hand  and  seal,  which  seal  an  attesting  witness  believed  was 
affixed  before  execution  and  attestation;  because  the  attestation  did  not 
notice  the  sealing  as  well  as  the  signing.     In  Doe  d.  Mansfield  v.  Peach  (e\ 
the  rule  laid  down  in  the  cases  already  cited  was  carried  to  its  full  extent. 
The  power  there  was  to  be  executed  in  the  presence  of,  and  to  be  attested 
by  two  witnesses.     The  parties,  by  deed,  signed,  sealed,  and   delivered  by 
them  in  the  presence  of  two  witnesses,  made  an  appointment ;  but  the  attes- 
tation indorsed  on  the  deed,  and  subscribed  by  the  witnesses,  only  specified 
that  it  was  sealed  and  delivered  in  their  presence,  but  not  that  it  was  signed. 
The  Court  held,  that  this  was  not  a  due  attestation  as  required  by  the  power ; 
and  that  a  subsequent  attestation  by  the  witnesses,  after  the  death  of  one  of 
the  appointors,  certifying  that  the  deed  was  signed  as  well  as  sealed  and 
delivered  in  their  presence,  did  not  cure  the  defect  in  the  original  attestation. 
Lord  EUenborough  in  that  case  said(/),  **  It  seems  to  us,  that  to  make  a  due 
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execution  of  the  power,  there  must  be  a  making  of  an  instrument  with  all 
the  forms  required  by  the  power,  and  that  there  must  be  an  attestation  of  its 
execution  with  all  those  forms.''  In  the  case  of  fVright  v.  Wakeford  (a)  it 
was  held,  that  a  power  to  trustees,  with  the  consent  of  the  cestui  que  trusts^ 
testified  by  writing  under  their  hands  and  seals,  attested  by  two  or  more 
credible  witnesses,  is  not  well  pursued,  if  the  attestation  merely  says  sealed 
and  delivered  in  the  presence  of  the  two  witnesses ;  and  a  sofficieat  attesta- 
tion added  many  years  afterwards  will  not  supply  the  defect.  That  case 
had  been  argued  in  Chancery  before  Lord  Eldon  (6),  who  sent  k  to  the 
Common  Pleas.  In  M* Queen  v.  Farquhar(c)f  the  deed  purported  to  be 
signed,  sealed,  and  executed  in  the  presence  of  the  witness ;  and,  therefore, 
though  the  attestation  applied  only  to  the  sealing  and  delivery,  the  signature 
.was  presumed.  In  Wright  v.  Barlow  (J),  a  power  to  be  executed  under  the 
hand  and  seal  of  a  party,  attested  by  two  or  more  credible  witnesses,  was 
held  not  to  be  well  executed  by  a  deed  signed,  sealed,  and  delivered  in  the 
presence  of  two  witnesses,  but  on  which  the  attestation  indorsed  merely  was 
*'  sealed  and  delivered"  in  their  presence.  The  Court  will  not  look  to  the 
body  of  the  instrument,  but  to  the  form  of  the  attestation,  to  see  whether  the 
power  which  relates  to  that  attestation  has  been  complied  with.  Presump- 
tion ought  in  all  cases  like  the  present  to  be  carefully  excluded.  As  to  the 
point  on  the  depositions  :  if  any  one  of  the  witnesses  is  living,  which  is  the 
fact  here,  that  witness  must  be  called ;  and  the  depositions  of  the  dead  wit- 
nesses cannot  be  used  till  the  Uring  witness  has  been  examined.  The  evi- 
dence might  be  sufficient  under  the  Statute  of  Frauds,  but  under  the  terms 
of  this  power  it  is  not  sufficient. 


The  Solicitor-Oeneral  (Sir  W.  FoUett)  for  the  defendant,  John  Wilson.— 
The  question  is,  whether  this  instrument  is  a  valid  execution  of  the  power. 
The  objection  taken  is,  that  on  the  face  of  the  instrument  the  only  expression 
used  is  **  witness,"  and  then  come  the  three  names.  The  argument  is,  that 
the  attestation  ought  to  have  stated  it  to  have  been  signed,  sealed,  declared, 
and  published  in  the  presence  of  the  witnesses.  It  is  not  necessary  that  the 
parties  should  state  more  than  that  they  were  witnesses  to  it.  All  the  cases 
cited  are  distinguishable  from  the  present,  and  the  Court  will  not  be  inclined  to 
extend  the  doctrine  against  the  justice  of  the  case.  In  all  the  cases  cited 
the  attestation  show^  itself  to  be  imperfect.  Another  distinction  is,  that  tliis 
instrument,  on  the  face  of  it,  appears  to  possess  all  the  requisites  demanded 
by  the  power.  The  witnesses  who  put  their  names  to  it  must  be  presumed 
tp  have  attested  all  the  formalities.  It  is  also  proved  by  the  testimony  of 
the  witnesses,  that  the  will  was  signed,  sealed,  and  published  in  their 
presence*  That  this  is  the  proper  view  of  the  execution  of  a  power,  the 
Court  may  see  by  reference  to  the  Statute  of  Frauds.  It  is  required  by  that 
statute,  that  '*  the  devise  of  land  must  be  in  writings  signed  by  the  party  so 
devising  the  same,  and  be  attested  and  subscribed  in  the  presence  of  the 
s^id  devisor  by  three  or  four  credible  witnesses."  EUm  v.  Smith  (e)  shows, 
that  the  signature  of  the  testator  in  the  presence  of  the  witnesses  is  not 
always  necessary.  In  that  case  the  will  was  subscribed  by  three  witnesses, 
before  whom  the  testator  declared  it  to  be  his  will,  but  did  not  sign  it;  and 


(a)  4  Taunt  213. 
(/»)  17  Ve».juii.  454. 
(c)  1*  Vei.  jur,  467. 


{d)  3  Maule  &  Selw.  61!^. 
(0  1  Ve«.jttn.  11. 
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It  was  held  that  sach  declaration  was  sufficient.    Hands  v.  James  (a)  carried    King't  Bench. 
the  matter  still  further,  for  there  it  was  a  question  whether,  merely  upon  cir-        ^^^r^ 
cumstances,  without  any  positive  proof,  it  should  be  left   to   the  jury  to      ^^^  ^®"- 
determine  whether  the  witnesses  to  a  will  (being  all  dead)  set  their  names  in  ,;. 

the  presence  of  the  testator,  and  the  Court  held,  that  it  could  properly  be  Burdett. 
left  to  the  jury.  In  Croft  v.  Pawlett{h\  the  Court  of  King's  Bench  recog- 
nized, and  acted  upon  the  rule  in  Hands  v.  James;  and  that  too,  although 
the  signing  in  the  devisor's  presence  was  not  mentioned  in  the  attestation. 
In  Brice  v.  Snmth  (c),  it  was  distinctly  held,  that  on  an  attestation  of  a  will 
of  lands,  it  need  not  be  stated  that  the  witnesses  subscribed  their  names  in 
the  presence  of  the  testator.  In  Westheech  v.  Kennedy  {d)  it  was  laid  down, 
that  on  proving  the  execution  of  a  will,  actual  signature  by  the  devisor,  in 
the  presence  of  the  three  subscribing  witnesses,  is  not  required,  if  he  declares 
it  to  be  his  last  will  and  testament  in  their  presence.  This  being  the 
current  of  cases  on  the  Statute  of  Frauds,  the  question  then  comes  to  the 
particular  power  in  this  case.  There  ought  to  be  no  distinction  between  the 
two  classes  of  cases  (e).  The  decision  of  the  Court  of  Common  Pleas  in 
Wright  v.  Wakefordi  upon  which  Lord  Eldon  acted  without  one  word  of 
comment,  though  with  the  dissent  of  the  Lord  Chief  Justice,  is  the  whole 
ground  on  which  the  other  side  proceeds.  In  the  two  cases  of  Doe  d. 
Mansfield  v.  Peachy  and  Wright  v.  Barlow^  the  Court  proceeded  expressly 
upon  the  authority  of  Wright  v.  Wakeford,  They  were  both  cases  ip  which 
the  attestation  expressed  that  the  witnesses  had  seen  one  or  two  of  the  three 
required  acts  performed.  That  raised  the  argument  expressio  unius  est 
exciusio  alterius,  which  does  not  exist  in  this  case.  The  case  of  Stanhope  v. 
Keir  vraa  decided  by  the  same  judge  who  decided  Buller  v.  Burt  (/).     It 

(a)  Comyns'  Rep.  531 .  Mr.  Rose  and  Mr.  Lynch  for  the  plaiatiffs. — 
(fr)  2Stra.  1109.  It  is  now  lettied  that  the  witnesses  must 
<r)  Willes  Rep.  1.  attest  every  thing  which  is  necessary  for  the 
(d)  I  Ves.  &  Beam.  362.  due  execution  of  the  |)Ower ;  Wright  v.  Wake» 
<e)  Sugd.  Vend.  &  Purch.  243.  /wrf,  (17  Ves.  454,  4  Taunt.  213)  ;  Doe  v. 
(/>  A  MS.  report  of  this  case,  famished  Pierce,  (6  Taunt.  402);    Doe  v.  Peach,  (2 
by  a  learned  counsel  at  the  equity  bar,  was  M.  &   S.  576)  ;    Wright  v.  Barlow,  (3  M. 
used,   it  was  as  follows : — Mrs.  Lmiia  Smith,  &  S.  512,)  54  Geo.  3,  c.  168.    In  thenreseot 
a   msurried  woman,  was  by  settlement  em-  case  those  requisites  are  sealing  ana  deli- 
powered  to  dispose  of  certain  personal  pro-  verin?,  and    as   the  delivery  is  not    men- 
perty ,  by  any  deed  sealed  and  delivereJ  in  tioned  either  in  the  attestation,  or  the  body  of 
the   presence  of  and  attested  by  two  wit-  the  deed,  it  is  impossible  to  pretend  that 
nesaes.      She  made   a  disposition  of  part  there  is  any  attestation  of  the  aeliverr.    In 
of  that  property  in  favour  of  the  defend-  Moodiev,  Heid,{\  Mad.  516,  and  7  Taunt. 
ant,     Burt,       The    instrument    concluded  355,)  a  power  which  was  to  be  executed  by 
with    the  following  words :—"  Signed  and  will,  signed  and  published  in^'lhe  presence  of 
sealed  at  Cotton  aforesaid,  this  13th  day  of  and  aUested  by  two  witnesses,  was  held  to 
September,  and  in  the  year  of  our  Lord  1813,  be  not  well  executed  by  a  will  which  con* 
by  r«.  Smitht  (l.  s.)  Witness,  John  H,  Burt,  eluded  with  these  words :  "  Signed  by  me, 
Hannah  Bitwiet.*'  &c.,"  and  was  attested  thus:  "  Witnesses, 
The  plainlifis,  by  their  bill,  alleged  that  A.  B.  and  C.  D."    The  same  rule  was  fol- 
the    instrument  had  never  been  delivered,  lowed  in 5rai<ftop«  v.  Kier,  (2  Sim.  &cStu.  37.) 
and  that  even  if  it  had  been  delivered,  it  was  In  those  two  cases  the  attestation  was  deemed 
not  a  due  execution  of  the  power.  not  sufficient,  because  it  did  not  extend  to  the 
The  defendant  Burt,  who  claimed  under  publication;  and,  for  a  like  reason,  it  must 
the  appointment,  swore  that  he  believed  that  oe  bad  here,  because  it  does  not  extend  to  th^ 
the   instrument  had  been  delivered  by  Mrs.  delivery. 
Smith  to  his  father,  J.  H.  Burt,  among  whose 

papers  it  had  been  found.  Mr.  TretUne  and  Mr.  Flather  for  the  de- 

The  only  question  argued  at  the  hearing  fendant,  Burt. — In  Moodie  v.  Reid  the  de- 

waa,  whether  the  instrument  was  a  due  exe-  cision  proceeded  on  the  ground  that  a  will 

cation  of  the  power.  as  such  did  not  require  publication  j  and 
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King's  Bench,  was  there  said,  that  if  the  witnesses  put  their  names  to  an  instrument  after 
^^^•^  the  word  "  witness,"  and  the  instrument  appeared  on  the  face  of  it  to  be 
DoK  dem.  well  executed,  that  would  be  sufficient.  The  distinction  between  that  case 
PIL8BURY  ^^^  Stanhope  v,  Keir  is,  that  the  Vice-Chancellor  in  the  latter  case  said,  that 
BvRusTT.  he  could  not  assume  that  that  which  was  right  was  done;  but  in  the  former 
he  went  a  step  further,  and  said  that  the  Court  could  not  hear  witnesses  to 
prove  it.  Moodie  v.  Reid  turned  on  the  effect  of  the  word  "  published/* 
and  there  was  no  statement  either  in  the  will  or  the  attestation  that  it  was 
published.  There  is  a  statement  in  this  case  that  all  the  formalities  were 
complied  with,  and  it  follows  as  a  presumption  of  law,  that  these  parties  did 
witness  the  sealing,  delivery,  and  publication.  The  first  point  contended 
for  by  the  defendants  in  this  case  is,  that  it  is  not  necessary  in  any  case 
whatever  that  the  parties  required  to  attest  an  instrument  should  do  more 
than  put  something  upon  the  instrument  amounting  to  a  declaration  that 
they  should  be  able  to  identify  it  afterwards.  That  was  formerly  the  rule 
laid  down  in  cases  arising  on  the  Statute  of  Frauds,  and  ought  to  have  been 
in  all  other  cases  which  afterwards  arose  on  wills  and  powers.  But  if  the 
Court  adopts  any  of  the  cases  referred  to  on  the  other  side,  then  a  distinction 
arises  on  the  ground  of  a  defective  form  of  attestation.  If  tlie  declaration  in 
the  deed  is  sufficient,  and  the  word  '*  witness"  only  is  used,  then  the  last 
decision  of  the  Master  of  the  Rolls  shows  that  it  will  be  sufficient. 

Sir  /.  Campbell  for  the  defendants  Sir  Francis  Burdett,  WtUiam  Jones 
Burdeltf  and  Frances  BurdetL — Where  there  is  a  general  attestation,  the  wit- 
nesses must  be  supposed  to  attest  all  the  acts  that  the  testator  says  he  has 
done.  Doe  d.  Mansfield  v.  Peach  proceeded  on  the  maxim,  that  the  ex- 
pression of  one  thing  is  the  exclusion  of  another,  and  is  therefore  inapplicable 
to  the  present  case.  In  Moodie  v.  Reid  there  was  no  general  attestation. 
In  Stanhope  v.  Keir  it  was  general,  but  the  instrument  itself  omitted  the 
statement  of  one  particular  requisite,  so  that  if  the  Court  should  say  that  the 
attestation  in  this  case  is  bad,  it  will  be  carrying  the  rule  further  than  it  has 
ever  been  carried  before.  In  ff^ard  v.  Swijt  (a),  a  power  of  appointment  was 
given  to  be  executed  by  M.  5.,  by  her  will  duly  executed,  and  published 

therefore  that  a  general  attestation  could  not  the  appointment,  it  follows  that  where  the 

be  considered  to  include  a  phraseology  which  word  "witness"  without   more  is  used  ia 

the  nature  of  the  in<»tniment  did  not  make  the  attestation,  it  affirms  that  all  has  been 

essential.     But  an  instrument  purporting  to  done  in  the  presence  of  the  witnesses  which  is 

be  a  deed  is  not  a  deed  unless  it  be  deliveied ;  stated  in  the  body  of  the  deed.     Here,  in  the 

and  if  general  words  of  attestation  be  an-  body  of  the  deed,  it  is  stated  to  be  signed 

oezed  to  it,  they  must  be  deemed  to  attest  and  sealed,  but  it  is  not  stated  to  have  been 

a  circumstance  which  is  essential  to  its  ex-  delivered ;  and  as  the  general  word  "  wit- 

istence  as  a  deed.     In  Wrij^ht  v.  Wakeford,  ness*'   can  affirm   no  more  than  the    deed 

and  the  other  cases  of  that  class,  the  aUes-  states,  there  is  in  this  case  no  attestation  of 

tation  specified  the  facts  which  were  aUested,  that  essential  part  of  what  is  required  for  the 

namely,  sealing  and  delivering,  but  omitted  due  exercise  of  the  power — the  delivery  of 

to  specify  signing.    They  furnish    a  rule,  the  deed.    The  power,  therefore,  is  not  w«U 

therefore,  only   where  the  memorandum  of  executed. 

attestation  specifies  the  precise  act  which  the  The  case  of  Moodie  v.  A«id,  (1  Mad.  516,) 

witnesses  attest,  and  they  have  no  application  is  in  principle  a  complete  authority  for  this 

to  attestations  in  which  the  names  of  the  decision ;  the  difference  in  circumstances  be- 

witnesses  are  merely  preceded  by  **  witness,"  tween  the  two  cases  is  only  that  there  the 

"  witnessed,"  "  attested,"  or  some  similar  word  "  published"  was  omitted  in  the  body 

phrase.  of  the  deed,  and  here  the  omission  is  of  the 

word  '*  delivered." 
The  Master  of  the  Rolls.— The  attestation  («)  2  Tyr.  122  j  S.  C.  I  Cromp.  fit  Mecs. 

of  the  witnesses  being  conaideied  as  a  part  of  171. 
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under  her  hand  and  seal,  in  the  presence  of  and  attested  by  three  or  more    KingU  Bench, 
witnesses.    The  will  concluded  and  was  attested  in  this  form :  *♦  In  witness        *^^>r^ 
whereof  I  have  set  my  hand  and  seal  this  5th  day  of  August,  1801,  in  the      J^^^b*™y 
presence  of  the  under- written  Mari/  Swift,  (l.  s.)  ;"  and  then  there  followed  „. 

the  attestation,  "  Signed,  sealed,  and  delivered,  this  5th  day  o£  August,  1801,  Bvbdbtt. 
as  the  last  will  and  testament  of  the  said  testatrix,  M.  S.,  who,  in  her 
presence,  and  in  the  presence  of  each  other,  have  put  our  names  as  wit- 
nesses thereof;"  then  followed  the  names  of  the  witnesses.  The  Court  of 
Exchequer  held  that  the  power  was  well  executed.  That  case  was  decided 
on  the  same  principle  as  Buller  v.  Burt,  and  it  must  be  taken  as  an  authority 
governing  the  present  case. 

Waddington  for  the  defendant  Anthony  Harding, — It  must  be  contended 
on  the  other  side,  that  a  general  attestation  is  no  attestation  at  all,  for  the 
word  **  witness"  cannot  apply  to  any  one  thing,  if  it  does  not  apply  to  all  of 
them.  Reference  may  be  made  to  the  instrument^  and  if  it  is,  then  there  is 
enough  to  satisfy  the  Court  that  the  power  in  the  present  instance  has  been 
well  executed.  In  Sugden  on  Powers  (a),  in  reference  to  attestations  of  this 
sort,  it  is  said,  that  if  in  the  memorandum  the  witness  merely  uses  the  ex-  * 

pression  "  witnessed,"  "  attested,"  or  the  like,  he  is  not  precluded  by  this 
general  attestation  from  proving  that  he  witnessed  all  the  facts  which  are 
necessary. 

G.  T.  White  for  the  defendant  William  Horobin, — ^The  depositions  were 
properly  admissible  in  evidence.  They  were  taken  in  a  suit  to  perpetuate 
testimony.  In  Williams  v.  Williams  (6),  depositions  taken  in  an  old  suit  to 
perpetuate  testimony,  where  the  plaintiff  and  defendant  were  privies,  were 
held  receivable  in  evidence  in  an  action  to  which  the  same  plaintiff  and 
defendant  were  parties.  In  Ward  v.  Swift,  Lord  LyndhursVs  only  difficulty 
appears  to  have  arisen  from  the  evident  omission  of  some  words  before  the 
words  "  who  in  her  presence  and  in  the  presence  of  each  other."  Tliere  is 
no  such  difficulty  here,  and  the  principle  of  that  case  is  decisive  in  favour  of 
the  defendants  in  the  present. 

Preston  was  heard  in  reply. 

Lord  Denmak,  C.  J.  in  this  term  (November  25th)  gave  judgment. — 
The  marriage  settlement  in  this  case,  entered  into  on  the  marriage  of  William 
Augustus  Skynner,  directed,  that  afler  the  death  of  Lydia  Henning  Ward,  the 
estates  should  go  to  the  use  and  behoof  of  such  persons  as  she,  whether 
covert  or  sole,  by  her  last  will  and  testament  in  writing,  or  by  any  codicil 
thereto,  by  her  signed,  sealed,  and  published,  in  the  presence  of  three  or 
more  credible  witnesses,  should  appoint.  On  the  12th  September,  1789, 
Lydia  Henning  Skynner  made  a  will.  The  defendants  claim  under  that  will, 
saying,  that  it  is  a  good  execution  of  the  power.  The  lessors  of  the  plaintiff 
say  that  it  was  not  duly  executed  so  as  to  be  an  execution  of  the  power,  and 
therefore  claim  under  the  subsequent  limitations  contained  in  the  marriage 
settlement.     Whether  this  will  was  or  was  not  duly  executed  under  the 

(a)  Page  247.  (6)  4  Maule  &  Selw.  497. 
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^^^/^ 
DoF.  dem. 
Spiisbury 

V. 
BUUDETT. 


directions  of  the  power  reserved  to  Mrs.  Skynner,  is  the  point  which  we 
have  now  to  consider.  At  the  beginning  of  the  will  she  declares  '*  this"  to 
be  her  *'  last  will  and  tesument/'  and  at  the  end  of  the  instrument  she  uses 
the  same  expression,  and  then  says,  "  In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal,  on  the  day  therein  mentioned ;"  and  then  follow  her 
signature  and  her  seal.  On  the  face  of  the  instrument  she  is  suted  to  have 
published  the  instrument,  and  at  the  end  of  it  she  declares  the  instrument  to 
be  her  last  will  and  testament,  and  puts  her  hand  and  seal  to  that  declaration. 
On  the  face  of  the  instrument,  therefore,  it  is  a  will  signed  and  sealed  by 
herself,  and  published  by  her  with  the  attestations  affixed.  It  appears  by 
the  depositions  of  the  witnesses,  that  it  was  regularly  signed,  sealed,  and 
published  by  Mrs.  Skynner  as  her  will,  in  the  presence  of  the  witnesses.  As 
the  power  requires  that  the  instrument  should  be  signed,  sealed,  and  pub- 
lished in  the  presence  of  and  attested  by  three  or  more  witnesses,  it  has  been 
contended,  that  the  mere  fact  of  signing,  sealing,  and  publishing,  will  not 
support  the  execution  of  the  power.  The  lessors  of  the  plaintiff  say,  that 
the  attestation  ouglit  to  have  expressed  that  it  was  executed  in  the  presence 
of  the  witnesses ;  and  that,  not  having  done  so,  it  is  a  void  execution  of  the 
power.  The  defendants  say,  that  whatever  may  be  required  as  to  sealing 
and  publishing,  that  this  being  a  general  attestation,  it  is  perfectly  sufficient; 
and  as  the  statement  that  it  was  so  signed,  sealed,  and  published,  is  made  in 
the  will,  it  must  be  taken  that  all  these  three  things  have  been  regularly 
done.  But  to  this  it  is  answered,  that  three  ingredients  are  required  to  make 
one  complete  substantive  execution,  and  that  though  the  statement  in  the 
will,  and  the  execution,  taken  together,  might  do  so,  yet  that  this  statement 
cannot  be  applied  to  each  part  of  the  required  execution,  and  so  the  exe- 
cution must  be  rejected.  As  to  decided  cases  on  the  subject,  there  are  none 
exactly  ad  idem;  but  it  is  said,  that  the  principles  laid  down  in  some  of 
them,  must  be  held  to  apply  to  the  present.  The  case  most  relied  on  is  that 
of  IVrlght  V.  Wakeford,  in  which  a  power  to  sell,  **  testified  by  writing  under 
their  hands  and  seals,  attested  by  two  or  more  credible  witnesses,**  was  held 
not  to  be  well  pursued,  when  the  attestation  was  only  sealed  and  delivered  in 
the  presence  of  the  two  witnesses.  Lord  Chief  Justice  Mansfield  thought  in 
that  case^  "  that  the  attestation  must  be  understood  to  apply  to  the  signing 
as  well  as  to  the  sealing  and  delivering  ;*'  but  the  other  judges  of  the  Court 
were  of  opinion  that  the  signing  of  the  parties  was  not  implied  in  the  words 
used  in  the  attestation.  The  principle  there  laid  down  was  afterwards 
adbpted  in  Doe  d.  MansJLld  v.  Peachy  and  in  Wright  v.  Barlow,  The 
present  case,  however,  differs  from  these,  for  the  attestation  is  in  general 
terms,  and  so  does  not  fall  within  the  principle  of  the  rule  expressio  unius  est 
exclusio  alterius.  Before  the  case  of  Wright  v.  Barlow  was  decided,  an 
Act  (a)  was  passed,  which  had,  it  is  true,  only  a  retrospective  effect;  but 
which,  as  it  seems  to  me,  must  be  considered  as  declaratory  of  the  principle 
which  ought  to  operate.  There  is  another  class  of  cases  where  the  attestation 
is  in  general  terms  like  the  present.  Moodie  v.  Reid  is  a  case  of  this  descrip- 
tion, in  which,  under  a  power  similar  to  the  present,  the  words  used  in  the 
appointment  were  **  these  my  last  bequeaths,  signed  by  me  this  4th  February, 
l^U,S,  M.  Witness,  B.  H.  and  /.  //."  The  power  was  there  held  not  to  be 


(o)  54Cw.  3,c.  168. 
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well  executed,  but,  from  the  language  of  the  Lord  Chief  Justice,  it  seems    King*i  Bench, 
that  it  was  so  held,  upon  the  ground  that  there  was  no  attestation  whatever        v^\^^ 
such  as  the  power  required ;  but  that,  if  there  had  been,  it  would  have  been      ^^^  ^®™' 
in  that  general  form  sufficient.     Taking  the  whole  of  that  case  together,  it  «. 

does  not  lead  to  any  clear  conclusion  applicable  to  this  case.  The  next  case  Bubdett. 
is  that  of  Stanhope  v.  Keir^  where  the  words  were  *'  this  is  my  last  will  and 
testament,*'  and  it  was  expressed  to  be  signed  in  the  presence  of  three  attesting 
witnesses.  On  the  argument  for  the  ^Hl,  it  was  insisted  that  the  appoint- 
ment was  not  duly  made  by  the  will,  and  Moodie  v.  Retd  was  relied  on ; 
but  for  the  plea,  it  was  insisted  that  the  declaration  with  which  the  will  con- 
cluded, was  in  effect  a  publication  as  well  as  a  signing,  and  that  the  wit- 
nesses, by  adding  their  names  to  this  declaration,  attested  both  facts.  The 
Vice-Chancellor,  in  giving  judgment,  said,  that  the  argument  for  the  defend- 
ants supposed  the  witnesses  to  be  acquainted  with  the  contents  of  the  will ; 
but  that  he  could  not  assume  more  from  that  attestation  than  that  they  saw 
Mrs.  Ketr  sign  the  instrument.  Whether  we  agree  or  not  with  the  Vice- 
Chancellor  in  his  conclusion  in  that  case,  we  must  observe,  that  there  was  a 
statement  by  the  testatrix  herself  that  the  will  was  signed  by  her.  Sir  John 
Leach — the  same  judge — decided  a  case  of  BuUer  v.  Burt,  where  Louisa 
Smithf  a  married  woman,  having  a  power  to  dispose  of  her  personal  property, 
executed  an  instrument  in  favour  of  the  defendant,  and  concluded  it  with  the 

following  words :  **  Signed  and  sealed  at ,  this  1 3th  day  of  September^ 

1818,  by  Louisa  Smith;**  then  was  the  place  of  the  seal,  and  then  followed  the 
word  "  witness"  and  the  names  of  the  witnesses,  John  H,  Burt  and  Hannah 
Bowles,  It  was  said  for  the  other  party,  that  there  was  no  delivery  in  that 
case,  or  if  a  delivery,  that  there  was  not  a  due  execution  of  the  power.  The 
defendant  swore  that  Mrs.  Smith  had  delivered  it.  The  question  wasj  whe- 
ther that  was  a  due  execution  of  the  power  or  not.  The  Master  of  the 
Rolls  said,  that  when  the  word  "  witness*'  without  more  is  used  in  the  attes- 
tation, it  affirms  all  that  has  been  done  in  the  presence  of  the  witnesses, 
which  is  stated  in  the  body  of  the  instrument ;  but  that  there  was  no  state- 
ment in  the  body  of  the  deed  that  there  was  a  delivery,  and  that  it  must 
therefore  be  considered  as  not  to  have  been  delivered ;  and  he  took  up  the 
observation  made  by  the  Court  in  Moodie  v.  Reid,  In  that  case,  therefore, 
the  general  form  of  the  attestation  was  not  sufficient  for  the  execution  of  the 
power ;  but  the  reason  given  for  its  not  being  so  was  sufficient  to  explain  the 
difficulty,  and  we  fully  acquiesce  in  that  reason.  The  last  case  on  this 
subject  is  that  of  IFard  v.  Smith,  in  which  the  main  question  seems  to  have 
been,  whether  there  was  a  publication  of  the  will.  That  case  was  much 
relied  on  for  the  defendants,  but  we  do  not  find  that  it  operates  further  than 
to  show  that  precise  words  may  be  insufficient  where  the  use  of  more  general 
words  would  be  good.  Here  such  words  were  used.  The  will,  on  the  face 
of  it,  has  all  the  requisites  demanded  by  the  power.  We  are  of  opinion, 
witb  the  Master  of'  the  Rolls  in  Buller  v.  Burt,  that  all  the  requisites  being 
stated  to  be  complied  with  in  the  body  of  the  instrument,  the  form  of  the 
instrument  itself  shows  that  there  has  been  a  good  execution  of  the  power. 
Besides,  the  attestation,  which  is  evidence  of  the  signing  and  of  the  pub- 
lication, depositions  were  taken  of  the  circumstances,  but  at  the  trial 
tbey  were  objected  to,  and  were  not  received.  It  was  afterwards  said, 
that  the  objection  was  immaterial,  for  that  the  will  being  afterwards  put  in. 
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Khig'i  Bench. 


Dob  dem. 
Spilsbury 

V. 
BUBOBTT. 


appeared  to  be  above  thirty  years  old,  and  therefore  proved  itself.  But 
then,  when  the  will  is  put  in,  it  must  appear  to  have  been  well  executed 
according  to  the  power :  and  as  we  are  of  opinion  that  all  the  requisites  of 
the  power  were  complied  with,  we  think  it  sufficiently  executed ;  and  the 
instrument  becomes  an  instrument  which  proves  itself  as  much  as  any  other 
instrument  of  that  age  would  do.  Something  was  said  in  the  argument  of 
the  requisites  of  the  Statute  of  Frauds.  There  is  no  doubt  that  the  attesta- 
tion in  the  present  form  would  sufficiently  satisfy  the  Statute.  All  that  the 
Statute  requires  is,  that  the  testator  should  sign  the  will,  and  that  it  should 
be  witnessed  by  a  certain  number  of  witnesses.  If  it  is  signed  and  wit- 
nessed, the  witnessing  is  an  attestation  of  the  signature.  But  as  in  this  case 
more  is  required,  we  think  that  more  ought  to  have  been  done  than  would 
be  sufficient  to  satisfy  the  Statute  of  Frauds.  More  has  been  done,  and  we 
think  it  sufficient.  The  special  case  contained  other  matters,  on  which  we 
do  not  think  it  necessary  to  give  any  opinion. 


Judgment  for  the  defendants. 


The  King  v.  Justices  of  Cambridgeshire. 


J^^ULE  for  a  certiorari  to  remove  an  order  of  sessions  confirming  an  order 
of  justices  at  special  sessions,  for  stopping  up  a  highway.  It  appeared 
that  H.  J.  Adeane^  Esq.,  a  magistrate  of  Cambridgeshiret  was  possessed  of 
a  considerable  quantity  of  land,  and  that  a  public  way  had  passed  through 
a  part  of  his  estate.  In  the  year  1825  he  set  out  a  new  way,  and  after 
the  lapse  of  six  months  after  the  new  way  was  so  set  out, — the  old  way 

not  being  used  by  the  public, — he  stopped  it  up.    An  order  of  justices  at  spe- 

term8:"We,&c.,  cial  sessious  (a)  was  made  on  11th  September^  18Si,  by  three  justices,  for 
fo*uid!&^"  '^'*''   stopping  up  the  old  way,  as  being  useless  and  unnecessary.     On  appeal  the 
sessions  confirmed  the  order.     Several  objections  were  taken  to  the  order. 
First,  that  the  terms  of  the  order  did  not  sufficiently  express  that  the  order 


1.  The  fiadiog 
that  a  way  it  un- 
neceaaary  upon 
the  view  of  the 
justices,  is  suffi* 
cieutly  stated  in 
an  order  made 
uuder  the  55  Geo, 
3,  c.  68,  s.  8,  for 
stopping  up  the 
way  in  these 


£.  The  view 
must  be  ulcen  by 
the  justices  con- 
cunrpntly  at  the 
time  of  malting 
the  order. 

3.  But  it  is  no 
objection  that  at 
the  view  no  way 
lu  fact  exUted,  it 
having  been  pre- 
vionsly  stopped 
up  by  the  owner 
of  the  adjoining 


patioa  of  Henry  John  Adeane,  Esq..  UDti]  it 
enters,  &c.,  is  useless  and  anoecessary ;  do 
hereby  order  the  same  to  be  stooped  up  and 
discontinued,  and  the  land  and  soil  thereof 
to  be  sold  by  the  surveyors  of  the  highways 
of  the  said  parish  of  Babraham,  to  the  said 
Henry  John  Adeane,  whose  lands  adjoin  there- 
to, if  he  shall  be  willingf  to  purchase  the  same, 
if  not,  to  some  other  person  or  persons, /«»-  the 
full  value  thereof.  Given  under  our  hands,  &c. 


(a)  The  order  was  in  the  following  form. 

— We,  &c.,  assembled  at  a  Special  Sessions, 

having  upon  view  found  that  a  certain  part 

of  a  Common,  and  ancient  King*s  Highway, 

called  the    WaUIen-way,   leading  from   the 

township  of  Fulbnrn,  in  the  said  county,  to- 
wards and  unto  the  parish  of  Pampersford,  in 

the  said  county,  situate,  lying,  and  being  in 

the  parish  of  Babrahamf  m  Uie  said  county, 
land  without  legal  containing.  &c.,  and  commencing,  &c.,  and 
auUiority.  leading  through  a  planUtion,  in  the  occu- 

cient  if  such  an 

order  only  contains  tlie  words  ••  for  the  full  value  thereof*  at  the  end,  without  having  them  as  well  after 
the  direction  to  sell  to  the  owner  of  Uie  adjoining  lNnd,if  he  shall  be  willing  to  purchasr,  as  in  the  schedule 
Ko.  18,  In  the  13  Geo.  3,  c.  78. 

5.  It  is  no  objection  that  the  order  does  not  conUin  any  certificate  of  the  sale,  or  direction  for  the  ap- 
plication of  the  purchase  money,  that  requisition  of  the  IS  Geo.  3,  bein«»  repealed  by  the  55  Gee.  3. 

6.  It  is  no  objection  that,  at  ihe  time  of  the  order,  the  owner  of  the  adjoining  land,  to  whom  the  sale  b  to 
be  made  if  he  is  willing,  is  himself  the  surveyor. 

7.  The  justices  have  jurisdiction  to  stop  up  an  unnecessary  way,  if  there  be  aright  of  way,  alihongh 
tliero  be  no  actual  way. 

8.  Outre,  whether,  on  a  motion  for  a  ccrtiorsri  to  bring  up  an  order  of  Sessions  confirming  an  order  of 
justices  for  stopping  up  a  way,  the  Court  can  entertain  objections  to  the  order  which  are  not  apparent  ou 
the  face  of  it,  tliough  the  object  be  to  shew  a  want  of  jurisdiction. 
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was  made  on  a  view  had  at  the  time  by  the  magistrates  making  it:  secondly,    King't  Bench. 
that  the  direction  to  sell  it   for  full  value,  did  not  clearly  point  out  Mr.        *^nrw 
Adeane  as  a  person,  who,  if  he  became  the  purchaser,  must  give  full  value      "^^^  ^'^^ 
for  it;  but  only  applied  to  the  sale  to  other  persons,  in  case  he  was  not  willing  xbe  Jastices  of 
to  become  a  purchaser :  thirdly,  that  there  was  no  certificate  of  the  sale  of    Cambridob- 
the  old  highway,  and  of  the  application  of  the  money  arising  from  such  sale :        *">**• 
fourthly,  that  it  was  shown  upon  affidavit,  that  the  magistrates,  not  being 
justices  of  the  county,  had  no  jurisdiction  to  make  the  order :  fifthly,  that  it 
was  also  shown  that  Mr.  Adeane,  who  was  the  purchaser  of  the  old  road,  was 
himself  the  surveyor  at  the  time.     It  was  also  objected  that  the  order  was  in 
fact  for  a  diversion,  though  it  purported  to  be  for  stopping  up  a  way  as 
unnecessary;  and  that  as  the  way  had  at.  the  time  no  existence  in  fact,  it 
could  not  be  stopped  up. 

Sir  W,  Follett  and  Byles  showed  cause  on  the  part  of  the  justices. — The 
Court  will  not  remove  an  order  of  this  sort,  unless  there  is  some  error  appa- 
rent on  the  face  of  it ;  there  is  no  such  error  here.  The  order  is  a  good  order, 
it  is  framed  according  to  the  directions  an  the  55  Geo,  3,  c.  68,  s.  2.  By 
that  statute  it  is  provided,  ''  that  when  it  shall  appear  upon  the  view  of  any 
two  or  more  of  the  said  justices  of  the  peace,  that  any  public  highway,  &c., 
is  unnecessary,  it  shall  and  may  be  lawful  by  the  order  of  such  justices,  or 
any  two  of  them,  to  stop  up,  and  to  sell  and  dispose  of  such  unnecessary 
highway,  &c.  by  such  means,  and  subject  to  such  exceptions  and  conditions, 
in  all  respects,  as  in  the  said  recited  act,  (namely,  the  13  Geo,  3,  c.  78,)  is 
mentioned  in  regard  to  highways  to  be  widened  and  diverted.'*  By  the  Sta- 
tute thus  referred  to,  it  is  provided  (s.  19,)  that  a  party  aggrieved  by  such 
order  for  stopping  up  an  old  road,  may  appeal  to  the  Sessions,  "  which  Court 
of  Quarter  Sessions  are  thereby  respectively  authorized  and  empowered  to 
hear  and  finally  determine  such  appeal,  and  if  no  such  appeal  be  made,  or, 
being  made,  such  order  and  proceedings  shall  be  confirmed  by  the  said  Court, 
the  proceedings  thereupon  shall  be  binding  and  conclusive  on  all  persons 
whomsoever/'  The  17th  section  providing  for  the  sale  of  the  soil  of  the  old 
highway,  directs  *'  that  the  land  and  soil  thereof  shall  be  sold  by  the  said 
surveyors,  with  the  approbation  of  the  said  justices,  to  some  person  or  per- 
sons whose  lands  adjoin  thereto,  if  he,  she,  or  they  shall  be  willing  to 
purchase  the  same,  if  not,  to  some  other  person  or  persons,  for  the  full  value 
thereof.*'  The  order  made  in  this  case  has  fulfilled  the  requisites  stated  in 
these  Acts.  The  55  Geo,  3  is  the  Act  on  which  this  order  to  stop  up  is  made. 
The  forms  of  proceeding  by  this  latter  Statute  must  be  framed  according  to 
those  in  the  13  Geo,  3,  It  therefore  becomes  necessary  to  look  to  the  con- 
struction put  by  the  Court  upon  the  provisions  of  that  Act,  with  reference  to 
the  Act  for  diverting  and  widening.  In  Rex  v.  The  Justices  of  IVorcester* 
shire  (ja),  it  was  held  that  an  order  declaring  that  the  ** justices  having  upon 
view  found,  or  it  having  appeared  to  them,"  was  bad  for  uncertainty.  That 
objection  cannot  be  made  here ;  the  order  distinctly  states,  in  the  very  words 
of  the  Act,  that  it  was  made  upon  view.  [Lord  Denman,  C.  J. — We  have  no 
difficulty  upon  that  point.]  With  respect  then  to  the  other  objection,  namely, 
that  the  words  "  full  vaJue  "  only  apply  to  the  latter  part  of  the  sentence. 

(a)  8  Barn.  &  Cress.  254. 
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Km^i  Bmidu    The  words  of  the  order  are  in  this  respect  an  tfxact  copy  of  the  words  of  the 

^^v^         13  Geo.  3 ;   but  tlie  words  in  the  order  are  not  repeated  twice  on  the  same 

Tlie  KiHo      subject,  as  in  the  Schedule  to  that  Act,    The  meaning,  however,  is  obvious — 

The  Justices  of  ^^  owner  of  the  adjoining  land,  if  he  becomes  a  purchaser,  roust,  like  any 

Cambrioox-    other  person,  pay  the  full  value  for  the  land.     There  are  other  objections 

sHiKs.         ^p^g  ^Y^^  affidavits,  but  they  merely  relate  to  the  conduct  of  the  parties,  all 

which  was  fully  considered  at  the  sessions ;  these  objections  cannot  now  be 

discussed. 

B.  Andrewf  for  Mr.  Adeane^  was  heard  on  these  latter  objections  alone. 

Sir  F.  PoUockt  Kelly ^  and  Starkie^  contrd. — ^The  language  used  in  the 
order,  '*  having  upon  view  found,"  is  quite  consistent  with  the  fact  of  the 
justices  having  viewed  the  road  separately,  or  at  a  former  period  of  time. 
The  Act  requires  that  the  view  should  be  taken  by  the  justices  jointly,  and 
at  the  time  when  the  order  is  made.  The  language  of  tlie  Statute  ought  to 
have  been  precisely  followed.  The  omission  of  the  words  "for  the  full 
value  thereof,"  after  the  direction  to  sell  to  Mr.  Adeane,  is  material.  Those 
words  are  in  tlie  Schedule  of  the  Statute ;  and  by  the  terms  of  the  Act,  the 
form  in  the  Schedule  is  to  be  adopted.  Davison  v.  GUI  (a)  is  in  point. 
The  certificate  of  sale,  and  application  of  the  purchase  money,  is  expressly 
referred  to  by  No.  19  of  the  Schedule  of  the  13  Geo.  3.  There  can  be  no 
objection  to  its  being  shown  on  affidavit,  that  the  magistrates  had  no  juris- 
diction to  make  the  order,  and  therefore  that  the  order  is  void.  In  Rex  v. 
Standard  Hill  (6),  it  was  held  on  an  appointment  of  two  justices,  of  over- 
seers of  the  poor,  that  the  Court  would  go  into  the  question  on  affidavit, 
whether  the  place  for  which  the  appointment  was  made  was  a  township  or 
vill.  So  in  Rex  v.  Great  Marlom  (c),  it  was  determined,  that  affidavits  may 
be  read  in  support  of  objections,  of  the  want  of  jurisdiction,  against  the 
appointments  of  magistrates,  which  upon  the  face  of  them  appear  to  be  good. 
If  these  objections  are  gone  into,  then  it  is  shown  that  the  justices  were  not 
magistrates  of  the  county,  and  therefore  had  no  jurisdiction  to  make  the 
order.  It  also  thence  appears,  that  Mr.  Adeane  was  himself  the  surveyor 
at  the  time  the  sale  to  him  took  place.  The  principle  adopted  in  equity,  that 
a  trustee  cannot  sell  to  himself,  applies  here.  The  other  objections  are 
also  fatal  to  this  order. 

Lord  Denman,  C.  J. — This  is  an  application  for  a  certiorari  to  remove 
an  order  of  Sessions,  by  which  an  order  of  justices  at  Special  Sessions,  for 
stopping  up  a  highway,  was  confirmed.  Several  objections  are  made  to  the 
form  of  the  order ;  and  it  is  said  also  that  it  is  void,  because  the  justices 
had  not  full  jurisdiction.  The  first  objection  is,  that  the  order  does  not 
state,  upon  whose  view  the  way  was  found  to  be  unnecessary;  as  the  expres- 
sion '*  having  upon  view  found,'*  does  not  necessarily  imply  that  it  was  upon 
the  magistrates  own  view ;  nor  does  it  show  that  the  view  was  taken  by  the 
magistrates  concurrently.  I  should  think,  in  point  of  law,  that  the  latter 
objection  is  well  founded,  if  the  construction  contended  for  is  the  proper  one 
to  be  put  upon  the  order.     No  view  is  sufficient  to  give  jurisdiction  to 

(a)  1  East,  64.  ijt)  4  Maule  &  Se]w.  378.  (r)  «  East,  t44. 


MICHAELMAS  TERM,  1835.  603 

the  justices,  unless  it  be  a  joint  view;  and  the  finding  must  be  the  result  of    KUg'i Bneh. 

that  joint  act  on  the  part  of  the  justices.     It  must,  however,  be  presumed,        v^v^ 

that  in  making  this  order  the  justices  acted  in  concert  together.     As  to  the      ^*  *^'"o 

matter  to  be  found  :  although  the  jurisdiction  is  given  by  the  55  Geo.  3,  c.  jhe  Justices  of 

68,— which  is  applicable  to  the  stopping  up  of  ways  as  useless — yet  the  form     Cambrioob«> 

which  has  been  followed,  is  precisely  that  which  is  given  in  the  13  Oeo,  3,  c.         bbirx. 

78;   the   language   used,  **  having  upon  view  found,"  being   that  used  in 

the  Schedule  to  the  latter  Act.     The  legislature  has  therefore  authorised  that 

form  of  expression ;  and  we  must  hold  it  to  be  sufficient.    The  second 

objection  is,  that  the  words,  "for  the  full  value  thereof,"   are  not  twice 

inserted ;  as  well  in  that  part  of  the  order,  which  requires  the  land  to  be 

sold  to  the  owner  of  the  adjoining  land,  as  at  the  conclusion  of  the  order. 

The  enacting  part,  s.  17,  of  the  13  Geo,  3,  c.  78,  which  requires  the  land  to 

be  sold  by  the  surveyor,  requires  merely  that  it  shall  be  sold  to  **  some 

person  or  persons  whose  lands  adjoin  thereto,  if  he,  she,  or  they  shall  be 

willing  to  purchase  the  same  ;  if  not,  to  some  other  person  or  persons,  for 

the  full  value  thereof.'*    The  form  in  the  Schedule,  No.  18,  certainly  has 

the  words  "  for  the  full  value  thereof"  twice.     The  language  is  **  the  land 

and  soil  thereof,  to  be  sold  by  the  said  surveyor  to  ,  whose  land 

adjoins  thereto,  if  he  shall  be  willing  to  purchase  the  same,  for  the  full  value 
thereof,  if  not,  to  some  other  person  or  persons,  for  the  full  value  thereof.*' 
I  roust  own,  however,  that  the  objection  is  not  entitled  to  any  weight; 
because  I  think  the  words  used  in  the  Schedule  cannot  be  understood  in 
any  other  way  than  as  fixed  by  the  enacting  part  of  the  Statute.  Then  fol- 
lows the  objection,  that  there  is  no  certificate  of  the  approbation  of  the  sale 
by  the  justices.  Upon  looking  at  the  55  Geo,  3,  c.  68,  s.  2,  it  appears  that 
such  part  of  the  13  Geo.  3,  c.  78,  s.  17,  as  requires  the  certificate,  is  repealed : 
for  the  money  is  to  be  paid  to  the  surveyor,  to  be  applied  to  the  general 
purpose  of  repairing  the  highways.  On  the  face  of  the  order  there  is 
therefore  no  good  objection.  It  is  however  contended,  that  the  party  is  at 
liberty  to  show,  upon  affidavit,  facts  which  tend  to  prove  that  the  magistrates 
had  no  jurisdiction,  by  showing,  that  at  the  time  of  the  alleged  view,  circum- 
stances existed  which  totally  prevented  the  exercise  of  any  judgment.  It  is 
said,  that  as  the  way  was  then  already  in  fact  stopped  up,  the  justices  could 
not  come  to  a  conclusion  that  it  was  unnecessary.  I  do  not,  however,  think 
that  there  is  any  thing  in  that  argument ;  a  mere  right  to  the  use  of  a  passage 
will  give  jurisdiction  to  the  justices,  as  well  as  an  existing  way.  The  way  in 
which  the  road  became  useless  cannot  be  material.  There  is  nothing  there- 
fore in  this  objection ;  nor  do  I  see  any  thing  in  the  objection,  that  Mr. 
Adeane  was  himself  the  surveyor  at  the  time  the  order  was  made.  If  there 
had  been  any  suggestion  of  fraud,  it  might  have  been  otherwise.  I  therefore 
think  that  the  order  is  good,  both  upon  the  face  of  it,  and  upon  the  facts 
which  have  been  disclosed  by  the  affidavits. 

Patteson,  J. — I  entirely  concur.  The  order  appears  to  have  been  drawn 
up  from  the  two  forms  in  the  Schedule  to  13  Geo.  3,  c.  68,  Nos.  16  and  18. 
In  No.  16,  the  form  is  "  having  upon  view  found."  It  is  objected,  that  the 
order  does  not  show  that  the  road  was  found  to  be  unnecessary  upon  a 
view  liad  by  the  justices  concurrently,  or  upon  a  view  had  by  themselves  at 
all.      1^0  doubt  the  Statute  requires  a  personal  view  of  two  or  more  justices 
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KtHg^t  Btnrh,  viewing  it  together ;  and  the  legislature  says,  the  form  in  which  sudi  view 
^i'^^w  shall  be  stated  in  the  order  shall  be  '*  having  upon  view  found ;"  this  we  are 
The  Kivo  bound  to  believe  means  "  having  upon  our  own  joint  view  found"  acoordii^ 
The  Justices  of  ^^  ^^  directions  of  the  section.  Then  it  is  objected  that  the  words  "  for  the 
Gambbidoe-  full  value  thereof  should  have  been  inserted  after  the  direction  to  sell  to 
Mr.  Adeane^  if  he  was  willing.  In  the  clause  of  the  Act  the  words  occur 
only  at  the  end,  as  in  the  order,  and  manifestly  apply  to  the  whole  of  that 
which  precedes.  But  in  the  Schedule  the  words  occur  twice,  and  it  is  argued 
that  the  form  in  the  Schedule  should  be  closely  pursued.  This,  however,  is 
clear,  that  the  words  in  the  clause  and  the  Schedule  are  intended  to  be  ad 
idem.  It  is  true  that  by  the  69th  section  it  is  enacted,  that  the  forms  given 
in  the  Schedule  shall  be  used,  but  the  same  section  provides  that  no  advantage 
shall  be  taken  of  a  defect  of  form.  Then,  objections  arising  out  of  the  facts 
in  the  affidavits  are  stated.  I  protest  against  its  being  understood  as  laid  down, 
that  we  can  on  any  occasion  look  into  extrinsic  matter  upon  affidavit  upon  a 
rule  for  a  certiorari  to  remove  an  order  of  Sessions  into  this  Court.  I  give 
no  opinion  upon  the  point.  The  general  rule  certainly  is,  that  where  any 
thing  is  brought  up  by  certiorari,  no  objection  can  be  taken  which  does  not 
arise  upon  the  face  of  it.  Here,  the  objections  which  have  been  taken, 
might  have  been  brought  before  the  Quarter  Sessions.  However,  supposing 
there  were  not  such  a  rule,  and  that  we  could  look  into  the  affidavits  as  it 
has  been  contended,  I  can  see  no  valid  objections  to  this  order.  The  road 
had  been  in  fact  stopped  up  for  several  years.  I  dare  say,  that  when  the 
magistrates  went  to  view,  they  could  not  see  the  actual  road  in  length  and 
breadth,  but  they  may,  at  all  events,  have  seen  the  line  and  direction.  The 
magistrates  saying  that  they  had  viewed,  is  sufficient.  If  the  road  existed  in 
point  of  law,  that  is  enough.  As  to  the  fact  that  Mr.  Adeane  was  the  sur- 
veyor at  the  time,  that  appears  to  me  to  affi>rd  no  ground  of  objection,  in  the 
total  absence  of  fraud.  Even  if  fraud  did  exist,  I  think  it  would  be  matter 
for  the  Sessions,  and  not  for  the  consideration  of  this  Court.  It  was  also 
objected,  that  nothing  is  said  in  the  order  as  to  the  application  of  the  money 
to  be  paid  for  the  soil  of  the  highway.  In  the  Forms  Nos.  16  and  18, 
nothing  is  said  about  the  application  of  the  money,  but  a  form  of  a  certificate 
to  be  written  underneath  the  order  is  given.  The  certificate  is  done  away 
with  by  that  part  of  the  55  Geo,  3,  c.  68,  s.  2,  which  directs  that  the  money 
to  be  paid  for  the  soil  of  the  unnecessary  road,  shall  be  applied  to  the 
general  fund  for  the  repairs  of  the  highways  in  the  parish. 

Williams,  J. — The  most  important  question  is,  as  to  how  far  we  can  on 
affidavits  go  into  the  question,  whether  there  was  a  total  absence  of  juris- 
diction. On  this  point,  however,  I  give  no  opinion.  Here,  it  is  not  made 
out  that  the  magistrates  were  wholly  without  jurisdiction.  The  road  may, 
at  the  time  of  the  view,  have  been  converted  into  arable  land,  but  still  it 
remained  sufficiently  a  road  to  found  a  jurisdiction  in  the  magistrates  to  stop 
it  up.  The  case  of  IVelch  v.  Nash  (a)  unquestionably  leaves  it  open  to  parties 
to  question  the  jurisdiction  in  an  action,  but  it  goes  no  further.  Objections 
are  made  to  this  order  as  arising  upon  the  face  of  it,  and  the  first  objection  is* 
as  to  the  words  **  having  upon  view  found."  We  must  read  these  expres- 
sions in  the  ordinary  way.  We  must  not  make  a  violent  construction  in  favour 
of  the  order,  nor  must  we  force  it  into  nonsense.     It  must  be  taken  to  mean, 

(a)  8  East,  394. 
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that  the  finding  was  upon  the  joint  view  of  the  justices  who  make  the  order.    King*t  Bench. 
Anotlier  objection  is,  that  the  words  "  for  the  full  value  thereof"  are  not         ^l«^^ 
repeated.     Upon  this  I  agree  with  the  rest  of  the  Court.  "^^  ^^^^ 

The  Justices  of 
Coleridge,  J. — I  am  of  the  same  opinion.     It  is  most  important  that  this    Cambridgb- 
Courty  which  is  to  restrain  inferior  Courts  in  their  proceedings,  should  be 
most  cautious  in  exercising  its  powers,  except  in  cases  where  it  sees  that 
those  proceedings  are  contrary  to  law  and  justice,  and  except  where  the  law 
has  clearly  defined  that  an  appeal  to  this  Court  should  lie.     It  is  right  too^ 
that  inferior  Courts  should  know,  that  when  their  decision  upon  the  subject- 
matter  before  them  is  to  be  final  and  conclusive,  this  Court  will  not  interfere 
without  some  good  ground  being  clearly  made  out.     The  order  in  this  case 
may  be  considered  as  subject  to  three  objections :  first,  that  there  was  a 
deficiency  in  the  evidence  on  which  it  was  founded ;  secondly,  that  it  tended 
to  inconvenience  and  injustice;  and,  thirdly,  that  it  was  made  without  juris- 
diction in  the  justices.     If  the  order  was  likely  to  produce  inconvenience  and 
injustice,  the  legislature  has  provided  a  remedy  for  that  evil,  in  an  appeal  to  the 
Quarter  Sessions,  and  the  decision  of  that  Court  is  final.     If  the  order  has 
been  made  without  jurisdiction  in  the  magistrates  making  it,  it  is  unne- 
cessary for  this  Court  to  interfere  to  quash  it,  for  he  who  asks  that  it  may  be 
quashed,  may  contest  its  validity  in  an  action  of  trespass ;  and  if  his  ob- 
jection be  well  founded,  the  order  will  go  for  nothing,  and  nobody's  interests 
will  be  affected  by  it.     That  is  a  point  of  law  about  which  there  can  be  no 
doubt.     So  that  without  laying  down  any  broad  rule  upon  orders  which  have 
been  made  by  magistrates  under  highway  acts,  it  is  sufficient  to  say,  that 
from  any  such  order  there  may  always  be  an  appeal ;  and  then,  though  such 
order  may  be  confirmed,  it  will  be  good  for  nothing  if  it  is  made  without 
jurisdiction  in  those  who  make  it.    This  Court  is  then  relieved  from  the 
necessity  of  looking  at  the  objections  of  inconvenience  that  may  be  supposed 
to  arise  under  such  an  order.     I  say  nothing  of  the  weight  of  these  objec- 
tions in  the  present  case.     I  must  observe  this,  that  the  more  strong  are 
the  objections  on  the  ground  of  inconvenience,  the  more  strong  must  be  the 
reason  that  those  objections  should  be  examined  into  at  the  Court  of  Quarter 
Sessions.    That  Court,  we  must  presume,  will  act  justly,  and  not  allow  the 
magistrates  to  exceed  their  jurisdiction  ;   for  if  they  do,  the  order  made  by 
them  will  be  but  a  nullity.    This  brings  me  to  the  other  class  of  these  objec- 
tions.    The  first  is,  that  the  order  purports  to  be  made  on  view  without  more ; 
and  the  other  is  the  omission  of  the  words  "  full  value"  in  the  contingent  direc- 
tions as  to  the  sale  of  the  soil  of  the  highway  to  the  owner  of  the  adjoining 
land.     The  words  are  "  we  having  upon  view  found."     What  do  they  mean? 
Does  not  the  expression  imply  knowledge  ?     There  is  a  distinction  between 
what  is  done  upon  view,  and  what  is  done  upon  evidence.     The  Statute,  in 
requiring  the  magistrates  to  make  their  order  upon  view,  means,  that  they 
are  to  proceed  upon  their  own  view  taken  at  the  time  ;  and  we  cannot,  in  my 
opinion,  give  any  other  meaning  to  these  words,  than  that  the  magistrates 
here,  have  upon  their  own  view,  found  certain  facts  to  be  as  stated  by  them 
in   the  recital  of  the  order.     I  come  then  to  the  observations  made  with 
respect  to  the  words  *'  full  value."     The  objection  founded  upon  the  use  of 
those  words  has  been  put  in  more  than  one  way.     The  legislature,  in  the 
very  section  giving  the  power  of  sale,  has  used  those  words  only  once.     Can 
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we  then  say  that  the  omission  of  them  in  one  part  of  the  sentence  is  materia) ; 
and  that,  placed  as  they  are  at  the  end  of  that  sentence,  they  do  not  override 
the  whole  sentence  ?  They  must  do  so  in  order  to  efiect  the  object  of  the 
section  into  which  they  are  introduced.  It  would  be  productive  of  the  most 
inconvenient  consequences  to  adopt  any  other  construction  of  the  sentence ; 
and,  it  seems  to  me,  that  no  other  can  fairly  be  given  to  it.  There  are  one 
or  two  other  objections  less  important  in  their  nature.  The  first  »,  that 
there  is  no  date  given  as  to  the  time  of  payment.  That  was  not  a  necessary 
part  of  the  order,  for  the  money  was  to  go,  under  the  former  statute,  to  the 
owner  of  the  land ;  but,  under  the  55  Geo.  3,  it  is  to  go  into  the  hands  of 
the  person  who  is  to  make  the  sale, — namely,  the  surveyor ;  part  of  whose 
duty  it  is  to  obtain  payment ;  and  the  direction  to  obtain  payment  was 
therefore  in  such  a  case  quite  unnecessary.  With  regard  to  there  being  no 
certificate  of  sale,  the  thing  speaks  for  itself.  There  could  be  no  certificate. 
The  sale  must  follow  the  order— they  could  not  be  concurrent  acts :  and  if 
you  bring  the  order  here,  and  thus  prevent  the  sale,  how  is  it  possible  that 
there  should  be  any  certificate  of  sale  ?  I  am  therefore  of  opinion,  that  the 
objections  made  to  this  order  have  not  been  supported,  and  that  the  rule  for 
the  certiorari  must  be  discharged. 

Rule  discharged  with  costs. 


1.  Th«  tlirriff 
caaiiot  tupport  an 
iDUrpleader  rule 
on  a  claim  mada 
OQ  goods  Mixed 
under  ajl.  /«., 
inmpectofan 
internt  as  a  part> 
ner,  even  tltough 
tlir  claimant 
states  that  on  the 
balance  of  ac* 
counts  the  part- 
nership b  in- 
debted to  bim,  and 
that,  tnerefore, 
he  alone  is  beae* 
ficially  interested. 

«.  Where,  in 
such  a  case,  the 
execution  cre- 
ditor refused 
either  to  admit 
or  deny  the  part- 
nership, the 
Court  enlarged 
the  lime  for  re- 
turning the  wnt 
until  the  sheriiF 
was  indemnified. 


Holmes  v.  Mentze. 

'pHIS  was  a  rule  obtained  by  the  Sheriff  under  the  Interpleader  Act.  The 
plaintiff  obtained  a  judgment  against  the  defendant,  who  was  a  wine- 
merchant  carrjring  on  business  under  the  firm  of  Z.  Mentze  &  Co.  On  17th 
February^  1835,  the  plaintiff  issued  iifi,fa,  on  the  judgment,  and  the  Sheriff 
took  the  stock  in  trade  of  the  defendant.  On  18th  February,  1835,  a  person 
named  John  Heap  came  in  and  claimed  the  goods,  and  served  the  following 
notice  on  the  plaintiff,  and  on  the  sheriff: — "  I  hereby  give  you  notice,  that 
all  the  goods,  chattels,  and  effects  in,  &c.^  seized  by  you,  or  some  or  one  of 
you,  by  virtue  of  or  under  colour  of  a  writ  of  execution,  issued  against  the 
goods  and  chattels  of  L,  Mentze,  of  Manchester,  wine  and  spirit  merchant, 
are  the  property  of  the  partnership  concern  subsisting  between  me  and 
L.  Mentze,  and  carried  on  under  the  firm  of  L.  Mentze  &  Co. :  and  that 
Z.  Mentze  hath  not  any  property,  part,  or  share  in  the  said  goods,  chattels, 
and  effects,  but  is,  on  the  contrary,  considerably  indebted  to  me  on  the 
balance  of  accounts  of  the  copartnership,  and  I  am  alone  beneficially  entitled 
to  and  interested  in  all  the  goods,  chattels,  property,  and  effects  of  the  said 
partnership  :  and  I  therefore  require  you  and  every  of  you  forthwith  to  with- 
draw from  and  quit  the  possession  of  the  premises,  and  to  deliver  up  to  me 
the  quiet  possession  thereof,  without  any  injury  or  damage  to  the  same : 
and,  in  default  of  your  so  doing,  I  shall  commence  against  you  respectively 
such  actions,  suits,  and  other  proceedings  as  I  may  be  advised.  Dated,  &c.*' 
It  appeared  on  the  affidavits,  that  Heap  had  become  a  dormant  partner  with 
the  defendant  in  April,  1831,  and  that  on  the  annual  accounts, — balanced  on 
the  30th  June,  1834, — the  defendant  was  indebted  to  the  partnership  in 
2557 L,  and  that  the  debt  had  been  subsequently  increased.  Knomks,  in 
Easter  term,  obtained  the  rule  nisi  on  behalf  of  the  Sheriff,  and  now 
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(a)  1  Dowl.  P.  C.  505. 
(6)  dBoft.&Pull.288. 
(e)3  Rot.&PuU.289. 
id)  5  Maule  &  Selw.  336. 
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The  Attorney-General  and  Montagu  Chambers  showed  cause  on  the  part  Kingi  Bench, 
of  the  plaintiff.^It  is  clear  that  this  case  is  not  within  the  Interpleader  Act. 
Where  there  is  merely  an  equitable  claim,  the  Court  will  not  interfere  under 
that  Act;  Sturges  v.  Claude  (a).  The  Sheriff  has  a  right  to  take  the  goods, 
and  to  sell  the  interest  of  the  defendant ;  and  the  purchaser  must  be  at  the 
peril  of  the  purchase,  and  must  settle  the  account  with  Heap,  the  solvent 
partner;  Parker  v.  Pistor{b)f  Chapman  v,  Koops(c).  There  is  no  issue 
which  the  Court  could  direct  in  this  case  which  could  affect  the  Sheriff.  He 
is  not  in  peril,  and  has  only  to  put  up  the  goods  to  sale,  and  let  any  person 
purchase  them  at  his  peril.  The  duty  of  the  Sheriff  is  clearly  pointed  out 
in  the  1  &  2  Wm.  4,  c.  58,  s.  6 ;  and  he  will  not  expose  himself  to  any  action 
in  pursuing  it.     There  is,  therefore,  no  pretence  for  this  rule. 

Sir  F.  Pollock  and  Tomlinson  appeared  for  Heap,  to  prevent  his  being 
barred  under  this  rule,  and  relied  on  Harvey  v.  Crickett  (d  ). 

Sir  fV,  Follett  and  Knomles  in  support  of  the  rule. — The  right  of  the 
Sheriff  to  seize  the  goods  is  not  denied,  but  he  is  not  compelled,  under  cir- 
cumstances like  the  present,  to  sell  them.  He  does  not  know  whether  to 
sell  the  goods  as  the  property  of  the  partnership,  or  of  the  defendant.  This 
case  is  precisely  the  same  as  that  of  a  ease  of  lien  upon  goods,  in  which  case 
the  Court  will  interfere  ;  Cotter  v.  Bank  of  England  (e).  [^Coleridge,  J. — 
Does  your  affidavit  show  that  afler  you  received  the  notice  you  had  any 
communication  with  the  plaintiff?]  The  affidavit  is  in  the  form  required  by 
the  Statute.  [Coleridge,  J. — Should  you  not  show  what  is  the  nature  of  the 
danger  which  the  Sheriff  is  in?]  It  is  sufficient  to  show  that  there  are 
opposing  claims  to  the  property.  Heap  claims  the  whole  of  the  goods,  and 
appears  here  to-day  to  support  his  claim.  [Patteson,  J. — What  is  the  danger 
which  the  Sheriff*  incurs  ?  He  may  give  notice  of  the  claim  of  partnership, 
and  there  may  not  be  any  purchaser.]  That  very  circumstance  justifies  this 
application  to  the  Court.  If  there  was  no  dispute  as  to  the  property,  the 
Sheriff  might  sell,  but  there  is  a  bond  fide  dispute,  and  the  Sheriff*  ought  not 
to  be  called  on  to  decide  between  the  parties.  Afler  receiving  notice,  the 
Sheriff*  is  clearly  bound  to  act  upon  the  knowledge  which  that  notice  gives 
him,  of  the  existence  of  a  claim  to  the  goods  on  the  part  of  a  third  person. 
That  brings  the  case  clearly  within  the  Interpleader  Act.  The  Sheriff  can- 
not possibly  sell  a  partnership  interest ;  he  cannot  make  himself  a  tenant  in 
common  with  the  other  partner;  Burton  v.  Green (f).  If  the  execution 
creditor  requires  the  Sheriff  to  sell  the  goods  at  all  events,  he  should  give 
an  indemnity. 

Lord  Denman,  C.  J. — This  is  a  case  in  which  the  Sheriff*  is  called  on  by 
the  execution  creditor  to  sell  goods  which  a  person,  who  says  that  he  is  a 
partner  with  the  defendant,  claims  as  belonging  to  the  partnership.  He 
requires  the  Sheriff*  not  to  sell  the  goods,  as  well  on  that  ground,  as  because 
the  defendant  b  indebted  to  him,  the  partner,  in  a  greater  amount  than  the 
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Xifig*i  Bench,  value  of  the  goods.  That  drcunietaace  does  not  diaiige  the  doty  of  the 
v^/^  Sheriff.  He  is  bound  to  sell  such  interest  as  the  defendant,  the  debtor,  has. 
HoLMn  Under  the  old  law,  the  Sheriff  must  seize  the  goods,  and  would  beoome  a 
KsNTcit.  tenant  in  common  with  the  partner.  If  he  seises  the  goods,  and  offers  to  sell 
them,  suggesting,  at  the  same  time,  that  another  person  has  an  interest  in 
them  as  a  partner,  and  any  one  should  ofier  to  purchase  them,  he  must  do 
his  best  to  ascertain  what  is  the  real  interest  of  the  debtor  in  them.  There 
is  not  any  one  here  who  can  be  called  an  adverse  claimant.  My  brother 
Coleridge  says,  that  the  course  in  the  Court  of  Common  Pleas  is,  to  require 
the  Sheriff  to  show  that  there  are  adverse  daims,  and  that  some  commu- 
nication has  been  made  with  the  adverse  creditor,  respecting  the  natuie 
of  his  claim.  Then  it  is  suggested,  that  as  the  execution  creditor  has 
required  the  Sheriff,  since  this  claim  was  made,  to  sell  the  goods,  he  should 
indemnify  the  Sheriff;  and  we  think  that,  supposing  that  he  does  insist  oa 
the  Sheriff  selling  these  goods  as  the  goods  of  the  defendant,  and  denies  that 
they  are  partnership  property,  he  should  indemnify  the  Sheriff  against  the 
claim  of  Heap, 

Pattsson,  J.«7-There  is  no  difficulty  in  the  case.  If  it  is  conceded  that 
these  are  partnership  goods,  then  the  old  law  applies;  but  if  it  is  not  so 
conceded,  then  the  Sheriff  is  between  two  fires.  If  he  treats  them  as  the 
individual  property  of  the  debtor,  he  is  liable  for  selling  the  goods  of  the 
partner :  and  if  he  does  not  sell,  the  execution  creditor  may  come  upon  him 
for  a  false  return  ;  so  that  he  ought  to  have  time  to  return  the  writ,  unlets 
one  of  the  parties  claiming  will  indemnify  him.  But  this  rule  itself  must  be 
discharged.    The  affidaviu  should  however  be  filed. 

Rule  discharged. 

Kwmles,  on  a  subsequent  day  (November  16th),  referring  to  the  former 
application  in  this  case,  obtained  a  rule  nisi  on  behalf  of  the  Sheriff  for  a 
rule  to  enlarge  the  time  fot  making  the  return  to  the  writ.  The  affidavits 
showed  that  the  plaintiff  liad  ruled  the  Sheriff  to  return  the  writ,  and  on  an 
application  by  the  Sheriff  to  know  whether  he  meant  to  admit  that  Hetqt 
was  a  partner  or  not,  he  refused  to  give  any  answer. 

The  Attorney-General  and  Montagu  Chambers  showed  cause.  —In  Parker 
V.  Pistor  (a),  the  Court  of  Common  Pleas  refused  an  application  like  the 
present;  and  in  Chapman  v.  Koops{b\  the  Court  refused  to  allow  it  to  be 
referred  to  the  Master  to  inquire  what  was  the  defendant's  interest  in  the 
effects  seized,  observing,  that  '<  the  Court  had  no  right  to  restrain  the  plain- 
tiff from  taking  advantage  of  the  execution  which  he  had  issued." 

Pattsson,  J.  (c). — We  have  not  the  least  difficulty  about  this  case.  It  is 
said  that  the  Court  will  not  interfere  in  this  summary  manner,  unless  there  is 
misconduct  on  the  part  of  the  execution  creditor.  Here,  we  thiidL  that  there 
has  been  misconduct  on  his  part :  he  has  misconducted  himself  widi  respect 
to  this  Court,  for  when  on  a  former  occasion  there  was  an  application  made 

(a)  3  Bos.  &  Pul.  288.  (c)  Loid  Dtnmw,  C.  J.  was  alwesU 

(6)  Id.  289. 
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under  die  Interpleader  Act,  the  execution  creditor  said,  that  he  did  not    Km^^i  BtnA, 
dispute  the  partnership,  and  on  that  ground  we  discharged  the  rule.     Now        '•'orw 
he  comes  to  demand  that  the  Sheriff  shall  sell  the  goods  as  the  individual       Holmbb 
property  of  this  person ;  he  does  not  ask  that  the  Sheriff  may  sell  tlie  dehtor's       Msuns. 
share  of  the  goods,  hnt  that  he  may  sell  the  goods  without  reference  to  the 
question  of  partnership.    The  execution  creditor  has  therefore  heen  guilty 
of  great  misconduct  towards  the  Court,  and  upon  that  ground  the  Court  will 
interfere.    If  the  question  was,  whether  these  were  partnership  goods  or 
not,  the  Court  would  grant  an  issue  ;  but  as  the  execution  creditor  has  here 
disclaimed  disputing  the  partnership,  we  think  that  he  is  bound  by  that  dis- 
claimer, and  we  will  interfere  for  the  protection  of  the  parties. 

Per  Cwriam.  Rule  absolute. 


Baylis  t;.  Hayward. 

QCIRE  FACIAS  on  a  judgment  in  assumpsit,  recovered  by  the  plaintiff  i.  lo  •  pror«ed- 
against  the  defendant,  for  the  sum  of  56/.  10«.     The  declaration  stated  a  o?ajadilmrat|'' 
«fi.  /a.,  tested  on  the  3d  November,  1834,  returnable  on  the  12th  November,  •  pi««  of  »>»nk. 

.  V  •  •  niptcy  of  the 

With  a  return  of  nihil  and  non  est  inventus,  and  then  an  alias  set.  fa.,  return-  pUiutiffmust 
able  on  the  20th  November.     Pleas :  First,  nul.  tiel.  record  ;— secondly,  that  Jj^j'jj^'il^k/ 
the  plaintiff,  before  and  on  the  20th  December,  1831,  and  from  thence  continu-  mptcy  happened 
•ally  until  the  issuing  of  the  commission  thereinafter  mentioned,  was  a  printer,  JJ^^thedefwIdwit 
&c.,  that  he  became  and  was  a  bankrupt,  and  that  thereupon  afterwards,  to  hmd  nooppor- 
wit,  on  the  3d  January,  1832,  a  commission  of  bankruptcy  was  duly  awarded,  JJJ"  Jfct  to  u»e  "*' 
&c.,  and  issued  against  the  plaintiff,  and  he  was  duly  declared  a  bankrupt.  oHginsi  nctioii. 
Averment :  that  afterwards,  and  after  the  commencement  of  the  1  &  2  fFin.  left'it  unceruin^ 
4,   and   before  the  issuing  of  the  writ  of  set.  fa.,  and  before  the   com-  wh*tiier  u»e  bank- 

<•!  t.  .1  '      ^  .  *         ^  %      r  ruptcy  happened 

inencement  of  the  proceedmgs  m  the  set.  fa.,  to  wit,  on  the  16th  January,  tuiMeqaenUy  u> 
1832,  certain  persons,  named  Charles  Martyr,  Christopher  Magnay,  and  Peter  ^"j^j^J"^"''  ""* 
Harris  Abbott,  were  duly  chosen  and  appointed  assigness  of  the  estate,  &c.  special  demurrer. 
of  the  plaintiff;  and  thereby  all  the  estate,  &c.  of  the  plaintiff  became  vested,  be*pie^5lli^tor° 
and  are  now  vested  in  the  assignees,  &c.  «civ»/eW4Mon  a 

i?«p/fca/M»  to  the  first  plea,  alleging  a  record.  i'thn'^t,™ 

Special  demurrer  to  the  said  last  plea :  for  that  it  is  not  in  or  by  the  said  pin<ied  to  the 
-plea  stated  with  sufficient  certainty,  what  was  the  nature  of  the  causes  of  s  °*  *^  ^^ 
action,  for  and  in  respect  of  which  the  said  judgment  was  so  recovered  as 
-aforesaid ;  whether  they  were  for  a  debt,  or  for  liquidated  or  uidiquidated 
dam^es,  or  what  else  in  particular;  and  also  for  that  it  is  not  stated  with 
•ufHcient  certainty  whether  the  said  judgment,  so  recovered  as  afore- 
said, was  before  or  after  the  plaintiff  so  became  bankrupt  as  aforesaid. 
That  it  must  be  presumed  and  taken  as  the  fact,  that  the  said  causes  of  action 
were  not  for  debt,  or  for  liquidated  damages,  but  were  for  unliquidated 
damages;  and  also  that  the  plaintiff  became  a  bankrupt,  as  aforesaid,  after 
the  said  judgment  was  so  recovered  as  aforesaid ;  and  that  being  so,  and 
the  plea  not  stating  that  the  plaintiff'^s  aforesaid  assignees  interposed,  or 
claimed  the  beneBt  to  be  derived  from  the  said  causes  of  action,  or  the 
said  damages  so  recovered  as  aforesaid,  or  any  part  thereof,  such  plea  is 
insufficient ;  and  also  for  that  the  said  plea  does  not  state  or  show  that  the 
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King't  Bench.  B&i<i  assignees  have  made  any  claim  whatsoever  to  the  said  damages  so  reco- 
vered as  aforesaid  ;  and  also  for  that  it  is  a  maxim  in  law,  that  no  defence 
can  be  pleaded  which  existed  anterior  to  the  recovery  of  the  judgment. 
Nevertheless  the  said  plea  sets  up  such  a  defence,  the  said  Charles  Martyr, 
Christopher  Magnay,  and  Peter  Harris  Abbott,  having,  as  will  appear  from 
the  said  plea,  become  such  assignees  as  aforesaid  long  before  the  recovery 
of  the  said  judgment,  and  before  the  verdict  was  given  and  obtained  in  the 
said  action ;  and  also  for  that  the  said  plea  sets  up  matter  in  pais  against 
the  said  record,  and  is  in  other  respects  insufficient,  &c.  Joinder  in  de* 
tnurrer. 


Alexander^  in  support  of  the  demurrer. — The  question  in  substance  is, 
whether  a  cause  of  action,  accruing  within  three  days  of  the  bankruptcy,  can 
be  taken  advantage  of  by  the  assignees.  That  which  could  be  pleaded  in  bar 
of  the  action,  cannot  be  pleaded  in  bar  of  the  scire  facias  on  the  judgment ; 
Cooke  V.  Jones  (a).  The  bankruptcy  of  the  plaintiflTshould  have  been  pleaded 
puis  darrein  continuance.  If  that  had  been  done,  it  might  have  been  in  bar 
of  the  action,  but  not  having  been  so  pleaded^  it  cannot  be  pleaded  now. 
It  is  not  shown  whether  the  demand  was  for  debt,  or  liquidated  or  unli- 
quidated damages  ;  it  must  therefore  be  presumed  to  have  been  for 
unliquidated  damages.  The  intendment  with  respect  to  a  plea  is  most 
strong  against  the  pleader,  who  is  bound  to  exclude  from  his  pleadings  any 
reasonable  doubt  ;  Com.  Dig.  {b).  If  therefore  the  nature  of  the  action  b 
not  shown  with  sufficient  certainty  on  the  face  of  the  pleading,  it  is  bad. 
The  action  here  might  have  been  for  the  recovery  of  unliquidated  damages 
in  contract,  which  would  pass  to  the  assignees ;  Wright  v.  Fairfield  (c) ;  or 
for  unliquidated  damages  for  a  personal  tort,  the  right  to  sue  for  which  could 
not  have  passed  to  the  assignees ; — the  nature  of  the  claim  ought  to  have  been 
shown  with  certainty.  Again,  it  is  not  stated  with  sufficient  certainty  whether 
the  damages  were  recovered  before  or  after  the  bankruptcy.  If  not  reco- 
vered till  after  the  bankruptcy,  the  answer  to  this  scire  facias  must  be  founded 
on  an  interference  by  the  assignees.  That  interference  ought  to  have  been 
distinctly  shown ;  Drayton  v.  Dale  (d). 


Manself  contrd, — If  the  cause  of  action  is  complete  at  the  time  of  the  bank- 
ruptcy, it  must  go  to  the  assignees.  It  was  so  here.  The  Court  gave 
judgment  for  the  plaintiff  in  the  original  action.  The  damages  were  some- 
thing additional,  which  he  obtained  by  that  judgment,  and  they  could  not  he 
made  the  subject  of  a  plea  in  bar  to  the  original  action.  The  damages 
clearly  pass  to  the  assignees ;  yet  here  the  plaintiff  claims  them  as  his  own. 
The  judgment  here  was  after  the  bankruptcy.  [^Coleridge,  J.  —  But  it  is  not 
so  stated  in  your  plea.]  No,  but  it  clearly  was  so.  In  Kinnear  v.  Tarrant  (e), 
it  is  Eaid  by  Lord  Ellenborough,  that  the  plea  of  bankruptcy  is  a  legal  bar 
which  the  Court  cannot  set  aside  ;  and  the  opinion  of  Lord  Mansfield^  in  a 
case  there  stated,  is  cited  to  the  same  effect.  It  is  clear  that  the  proceeding 
by  sci.  fa,  is  an  action.  The  defendant  may  plead  to  it,  as  to  any  other 
action,  payment  or  any  other  answer.     Here  the  plea  is,  that  the  right  of 


(a)  Per  Lord  MamfieU,  Cowp.  728  j  2 
WmB.  Saund.  72,  t. 
<6)  Pleadtr,  ^E  6.) 


(c)  2  Bam.  &  Adol.  727. 

(d)  2  Barn.  &  Cress.  293. 
{e)  15  East,  631. 
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action  claimed  by  the  plaintiff,  was  legally  vested  in  other  persons,  and  that 
it  became  so  vested  by  the  plaintiff's  bankruptcy.  While  the  bankruptcy 
continues,  the  plaintiff  cannot  claim  any  beneficial  interest  arising  from  that 
right.  The  right  to  recover  at  law  has  passed  to  the  assignees,  and  therefore 
the  plaintiff  is  not  entitled  now  to  have  the  scL  fa.  The  damages  in  the  ori- 
ginal action  were  a  part  of  his  personal  estate,  and  as  such  vested  in  his 
assignees. 

Alexander^  in  reply. — The  case  of  Kinnear  v.  Tarrant  is  not  in  point ; — 
that  was  a  set,  fa,  on  a  recognizance  of  bail,  where  there  having  been  a  set, 
fa.  and  an  alias  sci.fa.j  a  bankruptcy  had  occurred  between  the  two :  and  the 
question  there  was,  whether  the  bankruptcy  might  then  be  pleaded.  The 
circumstances  there  were  not  at  all  like  the  present. 

Patteson,  J.  (a) — This  is  a  proceeding  upon  a  scire  facias^  brought  by 
a  person  who  haa  recovered  a  judgment  in  an  action  of  assumpsit.  The 
defendant  has  pleaded  in  substance,  that  the  plaintiff  became  bankrupt^ 
but  he  does  not  state  when.  The  plea  begins  by  saying,  that  on  a  certain 
day,  to  wit,  on  &c., — the  day  is  immaterial,  of  course,-— he  became  and  wasa» 
bankrupt ;  but  it  is  not  averred  whether  this  was  before  or  after  the  parti- 
cular time  of  the  judgment.  It  is  alleged,  that  from  the  520th  December^  1831, 
to  the  time  of  the  commission  issuing,  the  plaintiff  was  a  trader,  but  in  the 
latter  part  of  the  plea  it  is  said,  that  **  afterwards  and  before  the  issuing  of 
the  writ  of  set.  fa.,  and  the  commencement  of  the  proceedings  in  sci.  fa,,  to 
wit,  on  the  16th  January^  1832,  the  plaintiff  then  and  there  continuing  a 
bankrupt,  the  commission  being  in  full  force  and  effect  ;** — assignees  were 
appointed,  and  that  all  the  estate  and  effects  of  the  plaintiff,  and  all  the 
causes  of  action,  arising  before  the  bankruptcy,  vested  in  the  persons  so 
appointed.  But  still  it  does  not  appear  but  that  this  bankruptcy  was  before 
action  brought,  and  still  more,  it  does  not  appear  but  that  it  was  before  judg- 
ment given,  so  that  the  defendant  might  before  have  had  the  opportunity  of 
pleading  this  very  bankruptcy  to  the  original  action.  Now  there  is  no  rule 
clearer,  than  that  you  cannot  plead  to  a  sci.  fa.  on  a  judgment,  that  which 
might  have  been  pleaded  in  defence  of  the  original  action.  I  have  looked 
into  the  authorities  to  see  how  this  point  has  been  raised ; — as  far  as  those 
stated  in  the  note  to  Williams's  Saunders  (6)  go,  it  appears  in  every  one  of 
them  affirmatively,  that  the  defendant  could  have  pleaded  the  matter  before. 
In  this  case  it  does  not  appear  to  be  so;  but  as  the  defendant  has  not  pleaded 
that  plea,  unless  the  fact  be  that  he  had  not  an  opportunity  before  of  plead- 
ing it,  it  is  incumbent  on  him  to  state  the  time  when  the  judgment  was 
obtained,  that  we  might  see  whether  he  had  or  not.  If  he  had  stated,  that 
after  the  judgment  the  plaintiff  had  become  bankrupt,  we  should  have  seen 
that  he  could  not  have  had  an  opportunity  of  making  that  defence  at  an  earlier 
period.  It  seems  to  me  that  the  cause  of  demurrer,  which  is  here  specially 
stated,  that  it  is  not  averred  with  sufficient  certainty  when  the  judgment  was 
recovered,  is  a  good  cause  of  demurrer.  I  do  not  know  whether  it  would  or 
not  be  a  good  cause  of  general  demurrer,  but  it  is  certainly  good  upon  special 
demurrer. 
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(a)  Lord  Denman,  C.  J.  was  absent. 


(fo)  1  Wmi.  Saund,  72,  t. 
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Williams,  J. — I  am  of  the  Mine  opinion.  If  the  bahkrupicy  did  ooear 
before  the  judgment,  there  was  an  opportunity  of  pleading  it  in  defence,  and 
it  should  haye  been  pleaded ; — the  cases  are  numerous  to  that  effect.  Here 
the  matter  is  left  in  uncertainty. 

Coleridge,  J. — I  concur  with  the  rest  of  the  Court,  on  this  short  ground, 
— the  plaintiff  has  sued  upon  a  cause  of  action,  has  got  a  judgment,  and  mast 
pjimd  facie  be  presumed  entitled  to  the  fruits  of  that  judgment ;  yet  he  it 
now  sought  to  be  deprived  of  that  which  clearly  appears  to  be  his  right,  by 
the  defendant's  plea,  that  the  plaintiff  has  become  a  bankrupt,  and  that  all 
his  rights  have  become  vested  in  his  assignees.  That  may  or  may  not  be  a 
defence,  according  to  the  time  when  the  bankruptcy  happened.  That  time 
should  have  been  distinctly  shown.  He  who  alleges  a  state  of  things  to 
take  away  a  right  from  another  party,  is  bound  to  make  the  case  perfectly 
clear,  and  is  not  at  liberty  to  state  things  which  may  be  consistent  with  one 
issue  or  another,  but  must  state  distinctly  what  is  his  right. 

Pattesok,  J. — In  the  case  in  15  East^  it  appeam  negatively  that  the  party 
could  not  have  pleaded  before,  for  it  is  a  sd.  fa,  on  a  recc^izance  of  baiL 

Judgment  for  phiintiffl 


A  wamDt  of  at- 
torney wu  given, 
•ubjfct  to  Mn 
agrerairnt  tliat 
judgment  wm  not 
to  be  entered  up 
and  execution 
iBftued  until  a 
certain  time,  un- 
less in  tlie  mean- 
time the  defend- 
ant l>ecam«  bank- 
rupt or  insolvent: 
— 2l«tf,  tliat  tlie 
•word  ••  insolvent" 
could  not  be  re- 
strained to  biking 
the  benefit  of  the 
Insolvent  Debtors* 
Act.  but  tiiat  tlie 
plsiutiff  mi«ht 
proceed  on  the 
warrant  of  at- 
toruey,  on  the  de- 
fendant being  in 
such  a  situation  as 
to  owe  more  thau 
be  bad  assets  to 
pay  with. 


BlDDLECOMBE  V.  BoNp. 

'J'HE  defendant,  on  6lh  December,  1834,  gave  a  warrant  of  attorney  to  the 
plaintiff  to  secure  the  sum  of  1 70/.  By  the  defeasance,  it  was  agreed 
between  the  plaintiff  and  the  defendant,  that  no  judgment  should  be  entered 
up,  or  execution  issue,  unless,  or  until  default  should  be  made  in  payment  of 
the  said  sum  of  170/.  by  three  several  instalments  of  56/.  13*.  4rf.  each, 
payable  respectively  on  three  several  days  agreed  upon.  On  30th  March^ 
1835,  a  short  time  before  the  first  instalment  became  due,  an  agreement  was 
entered  into,  by  which  an  extension  of  time  was  given.  The  agreement  was 
to  the  following  effect : — 

"  Memorandum  of  agreement  entered  into  the  thirtieth  day  of  March^ 
one  thousand  eight  hundred  and  thirty-five,  between  JVilUam  Biddle^ 
combe^  of  Southampton^  draper,  of  the  one  part,  and  Thomas  Bond,  of 
Southampton,  hatter,  of  the  other  part.  Whereas  Thomas  Bond  has  by  his 
warrant  of  attorney  secured  unto  fVilliam  Biddlecombe  the  sum  of  one 
hundred  and  seventy  pounds,  payable  by  three  equal  instalments,  the  first 
whereof  becomes  payable  on  the  sixth  day  of  j4pril  next.  It  is  hereby 
agreed  between  the  said  parties,  that,  in  consideration  of  tiiirty  pounds,  to  be 
paid  by  the  said  Thomas  Bond,  in  pursiuince  of  his  acceptance  for  that 
amount,  at  three  months'  date  from  this  day.  and  of  his  hereby  agreeing  to 
pay  the  further  sum  of  twenty-six  pounds  on  or  before  the  twenty-ninth  day 
of  September  next,  and  the  remainder  of  the  debt  by  instalments  of  various 
small  sums,  according  to  his  ability,  so  that  the  whole  shall  be  discharged 
with  interest  on  or  before  the  first  day  of  April,  one  thousand  eight  hundred 
and  thirty-six :  then,  unless  the  said  Thomas  Bond  shall  in  tha  meantime 
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have  difpoied  of  hb  bnsineBs,  or  unless  be  shall  have  become  banknipt  or  Kimg*$  Bweh, 

insolyenty  the  aaid  iVUliam  Biddiecombe  shall  not  enter  up  judgment  on  his  v^vw 

warrant  of  attorney,  but  otherwise  it  shall  remain  in  full  force.     Witness  the  Biddltcombb 

hands  of  the  parties.                                                               W.  Biddiecombe,  Bond. 

Thomas  Band." 

On  the  8th  July,  ISS5,  the  stock  in  trade  and  effects  of  the  defendant 
were  taken  in  execution  under  hfi.fa,  issued  at  the  suit  of  the  plaintiff  on  a 
judgment  entered  upon  the  warrant  of  attorney.  On  the  14th  July  an  order 
was  made  by  JVilliams,  J.  for  setting  aside  the  judgment  and  execution,  on 
the  ground,  that  although  the  defendant  was  not  in  solvent  circumstances,  he 
had  never  disposed  of  his  business,  become  bankrupt,  or  taken  the  benefit  of 
the  Insolvent  Debtors'  Act,  or  made  any  declaration  of  insolvency.  A  rule 
was  obtained  to  show  cause  why  the  order  of  Williams,  J.  should  not  be  set 
aside,  upon  affidavits  which  showed  that  in  several  conversations  the  defend- 
ant had  admitted  that  he  could  not  pay  twenty  shillings  in  the  pound,  if  he 
were  called  upon  to  make  immediate  payments  to  all  his  creditors,  and  that 
his  circumstances  were  generally  embarrassed. 

Hodges  showed  cause. — As  it  is  admitted  that  the  defendant  had  not 
either  disposed  of  his  business  or  become  bankrupt,  the  question  is,  whether  he 
can  be  said  to  have  become  insolvent  within  the  only  other  alternative  of  the 
agreement,  so  as  to  authorize  the  plaintiff  in  signing  judgment,  and  issuing 
execution.  It  may  be  true,  that  as  a  general  proposition,  insolvency,  as 
respects  a  trader,  means  that  he  is  not  in  a  situation  to  make  his  payments  as 
usual  ;  Bayley  v.  Schofield  (a),  Cutler  v.  Sanger  (A).  The  question  here, 
however,  is,  what  is  the  meaning  to  be  attached  to  the  word  **  insolvent" 
in  this  agreement,  standing  as  it  does  in  close  connection  with  bankruptcy ; 
it  can  only  mean  having  taken  the  benefit  of  the  Act  for  the  Relief  of  In- 
solvent Debtors.  In  re  Birmingham  Benefit  Society  (c)  a  similar  construction 
was  put  on  the  word  when  used  in  a  statute.  The  33  Geo.  3,  c.  54,  s.  10, 
enacted,  that  if  any  person  holding  office  should  become  bankrupt  or  in- 
solvent, his  assignees  should  pay  all  sums  due,  &c.  The  Vice -Chancellor 
considered,  that  in  the  statute  die  legislature  could  only  mean,  by  the  ex- 
pression '*  insolvent,"  a  person  who  had  availed  himself  of  the  Act,  and 
accordingly  dismissed  the  petition  with  costs.  The  same  interpretation 
must  be  put  upon  the  agreement  in  the  present  case ;  and  if  so,  the  state  of 
things  which  authorized  the  signing  of  the  judgment  and  issuing  of  the  exe> 
cutioD  never  occurred.  The  order  for  setting  them  aside  must  therefore 
stand. 

Erk,  in  support  of  the  riUe,  relied  upon  Parker  v.  Gossage  (d). 

Lord  Denman,  C.  J. — I  think  we  should  not  be  justified  in  restraining 
the  meaning  of  the  word  **  insolvent"  in  the  agreement  to  so  narrow  a 
oonipaas  as  the  actual  taking  the  benefit  of  the  Insolvent  Act.  The  ex- 
pression must  have  a  wider  interpretation ;  and  I  am  therefore  of  opinion, 

(u)  1  Msvle  &  Selw.  364.  (e)  3  Sim.  421. 

(6)  %  Glyn  &  J.  469.  {d)  1  Gale,  288. 
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King'i  Btneh.  that  the  plaintiff  has  not  violated  the  stipulation  contained  in  the  agreement. 

^^/^  The  rule  must  accordingly  be  absolute  for  setting  aside  the  order  of  the 

BlDDLECOMBB. 


V. 
BONP. 


Rule  absolute. 


learned  judge. 

Patteson,  J.  and  Coleridge,  J.  concurred. 

Mee  and  an^  v.  Tomlinson. 

iiJ^it foTworr  INDEBITATUS  ASSUMPSIT  for  work  and  labour  as  attomics,  money 
ud  labour, monej  ^^Lid,  and  on  an  account  suted.  Each  count  laid  the  sum  at  200/.  Fifth 
account auted.  plea,  as  to  the  sum  of  20/.,  parcel  of  the  said  sum  of  56/.  lis.  8(/.,  parcel  of 
Plea,  aa  to  «o/.,     ^Y^^  monics  in  the  first  two  counts  mentioned ;  and  as  to  the  said  sura  of  20/., 

parcel  of  th«  ' 

monieaiDthe  parcel  of  the  said  sum  of  56/.  1 U.  Sd.,  parcel  of  the  said  money  m  the  last 
mratlonrd^aud  aa  ^*^""*  mentioned,  the  defendant  says  actionem  non,  because  he  says,  that  the 
to  £tv.,  pai^ei  of  said  sum  of  20/.,  so  found  to  be  due  to  the  plaintiff  on  an  account  stated,  is 
hat  TOunf  me**  ^^®  **™®  """^  ®^  ^^^'*  parcel  of  the  monies  in  the  two  first  counts  mentioned ; 
uoned,  uiat  the  and  that  the  said  two  sums  of  20/.  each  are  the  same  debt,  and  not  other  and 
were  the  Mme  different  debts.  The  defendant  then  pleaded  payment  of  the  sum  of  20/, 
debt,  and  then  in  full  Satisfaction  and  discharge  of  the  said  promises,  as  far  as  the  same 
fwtto"of  thl'^  related  to  the  said  debt  of  20/.,  and  of  all  damages  susuined  by  the  plain* 
r'cw  draiJI^r  *'^*  ^^  reason  of  the  non-performance  thereof,  and  tliat  the  plaintiffs  then 
that  this  plea  was  accepted  and  received  the  same,  &c. ;  concluding  with  a  verification  and 
h^^much'of**'"'  prayer  of  judgment,  if  the  said  plaintiffs  ought  to  have  their  aforesaid  action 
the  so/,  due  on  thereof  against  him.  Seventh  plea,  as  to  17/.  I7s,  Sd.,  parcel  of  the  said 
Itt'lI^Hcawrio'*  «""™  ®^  72'-  ^'-  ^^-  '*"  *^e  second  plea  mentioned,  parcel  of  the  said  monies 
the  count  for  in  the  first  and  second  counts  mentioned  ;  and  as  to  the  sum  of  3\)l.  9s.  Sd.j 
Tird'howmwrto  residue  of  the  said  sum  of  111/.  13*.  5d.  in  the  first  plea  firstly  mentioned, 
the  count  for  and  to  which  the  second  plea  is  not  pleaded;  and  as  to  the  sum  of 
HM^^,  th«t  it  1 7^*  1 7^*  ^^'i  P^f^  o^  the  said  sum  of  22/.  3s.  9d.  in  the  sixth  plea  mentioned, 
^abi"^^*^*^  and  parcel  of  the  monies  in  the  last  count  mentioned  ;  and  as  to  the  sum  of 
count  of  the  aver-  39/.  9s,  Sd.j  residue  of  the  said  sum  of  111/.  ISs.  5d,,  in  the  said  first  plea 
M^tljai  averacit'  ®®^°"^^^y  ^hovc  mentioned,  to  which  the  said  sixth  plea  is  not  pleaded,  the 
merely  amounted  defendant  says  actionem  non^  because,  he  says,  that  before  and  at  the  time  of 
Sauhe  wm^°"  the  Commencement  of  the  suit,  the  plaintiffs  were,  and  from  thence  hitherto 
due  on  the  ac  havc  been,  and  still  are,  indebted  to  the  defendant  in  the  sum  of  57/.  7s.  4c/., 
due"in  uw tam"  ^^^  money  before  then  had  and  received  by  the  plaintiffs  to  the  use  of  the 
cause  of  action  defendant,  and  for  money  found  to  be  due  from  the  plaintiffs  to  the  defend- 
tioued*iu"the  fint  *tit  on  an  account  before  then  stated  between  them ;  which  said  money,  so 
two  couuta.  which  jjue  and  owinff  from  the  plaintiffs  to  the  defendant,  equals  the  damages 

is  allowable  by  the  •        i   ,         ,  i    .      .«»     ,  «     ,  /.  ,         i        i    -      , 

new  rules  sustamed  by  the  plaintiffs  by  reason  of  the  non-performance  by  the  defend- 

«.  A  plea  of       ant  of  the  promises  in  the  declaration  mentioned,  so  far  as  they  relate  to  the 

set-oflF  of  a  smaller  i  .   t       i  •         i         -         i       »     ^  ,        ,        .  •  •  *  . 

sum  than  Uiat  to  sums  to  which  this  plea  IS  pleaded,  as  m  the  mtroductory  part  thereof  is 
r'**Sd^b  hlTd  *'  mentioned  and  set  out;  of  which  said  money  so  due  and  owing  to  the  defend- 
ant as  aforesaid,  he  the  defendant  is  ready  and  willing,  and  hereby  oflfers  te 
set  off  and  allow  the  plaintiffs  the  full  amount  of  the  said  damages,  secundmm 
formam  statuii.  Special  demurrer  to  the  fifth  plea,  for  that  the  plaintiffs  had 
declared  in  assumpsit,  first,  in  200/.  for  work  and  labour;  secondly,  in  200/. 
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for  money  paid ;  and  in  200/.  on  an  account  stated  ;  and  yet  the  defendant    King^s  Bench. 

hatli  alleged  and  pleaded,  that  20/.  and  20/.,  part  of  the  three  demands,  are        "^^/^^ 

one  debt  of  20/. ;  that  the  defendant  hath  wrongfully  attempted  to  confine  ^** 

the  plaintiffs  to  one  demand ;  that  the  said  fifth  plea  is  double,  in  first     Toxunson, 

denying  that  the  causes  of  action  are  different,  and^  secondly,  pleading  accord 

and  satisfaction;  that  the  accord  and  satisfaction  is  in  satisfaction  of  the 

damages  generally,  and  not  of  the  damages  as  to  the  20/.,  and  the  accord 

and  satisfaction  is  pleaded  in  bar  of  the  cause  of  action,  and  not  of  the 

whole  ;  nor  does  the  plea  show  that  the  residue  was  a  distinct  demand  or 

contract,  or  that  it  was  paid  or  satisfied  ;  and  that  the  plea  does  not  state  in 

particular  to  how  much  of  the  sum  in  the  second  count  the  fifth  plea  is 

pleaded.     Special  demurrer  to  the  seventh  plea,  for  that  the  seventh  plea  is 

a  plea  of  set-off,  and  in  the  introductory  part  thereof  the  plea  is  stated  to  be 

as  to  four  several  sums,  amounting  to  i\4L  14«.  8c/.,  and  yet  the  set-off  is 

only  a  demand  of  57/.  7s,  4d.,  which  is  pleaded  as  equal  to  the  whole,  and 

not  to  a  part,  and  is  set  off  against  the  whole.     Joinder  in  demurrer. 

J.  Bayley  in  support  of  the  demurrer. — The  fifth  plea  is  clearly  bad  on 
account  of  the  averment  of  identity.  That  objection  is  always  valid  on 
special  demurrer.  The  seventh  plea  enumerates  several  sums  of  money, 
which  amount  in  the  whole  to  114/.  14j.  8(f.,  as  the  amount  of  the  sum 
claimed  to  which  it  is  pleaded.  It  then  pleads,  by  way  of  set-off  to  the 
whole  of  that  aggregate  sum,  a  set-off  of  57/.  Is.  4d.  only,  which  is  a  lesser 
sum.  Thomas  v.  Heaihom  (a)  shows,  that  the  payment  of  a  smaller  sura 
cannot  be  pleaded  in  satisfaction  of  a  larger  amount :  dforiiori,  a  smaller 
sum  cannot  be  pleaded  by  way  of  set-off  against  a  larger,  unless  it  be  re- 
stricted as  being  a  plea  to  a  part  only.  Here,  the  smaller  sum  is  pleaded 
to  the  whole  of  the  larger  sum,  and  the  plea  is  therefore  bad. 

Addison  contrd. — The  fifth  plea  is  unobjectionable  on  the  ground  of  there 
being  an  averment  of  identity.  It  is  not  averred  that  the  debts  are  identical, 
but  that  the  sum  of  20/.,  due  on  the  account  stated,  is  due  in  respect  of  the 
same  cause  of  action  as  the  20/.  due  in  respect  of  the  two  first  counts. 
Sheldon  v.  Clipsham  (b)  is  an  authority  to  show  that  the  present  form  of 
pleading  is  good.  [Coleridge y  J. — There  is  another  objection.  The  plea 
admits  a  sum  to  be  due  on  the  first  and  second  counts,  without  specifying 
bow  much  is  due  on  each.  How  are  the  plaintiffs  to  know  how  much  is 
admitted  to  be  due  on  one  count,  and  how  much  on  the  other?]  If  that  be 
objectionable,  every  plea  of  tender  which  has  hitherto  been  drawn  must  be 
equally  bad ;  yet  it  has  never  been  thought  necessary  to  specify  in  a  plea  of 
tender  how  much  is  tendered  in  respect  of  each  count ;  nor  can  that  be 
necessary  in  this  case.  As  to  the  point  on  the  seventh  plea,  this  case  is 
distinguishable  from  Thomas  v.  Heathorn.  Here,  the  sum  sought  to  be 
recovered  is  the  amount  of  damages  sustained  by  the  non-performance  of  the 
promise.  It  is,  therefore,  sufficient  if  the  sum  set  off  exceeds  the  amount  of 
those  damages,  though  it  may  not  be  sufficient  to  cover  the  whole  amount 
claimed.  In  the  case  referred  to,  Holroyd,  J.  distinctly  says,  that  **  a  set-off 
of  a  smaller  sum  is  sufficient,  because  a  part  only  may  be  set  off."     The 

(«)  2  Harn.  k  Crew.  477.  (fc)  Sir  T.  Raym.  449. 
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Kimg'B  fiMdL    evidence  would  be  preciidy  the  Mme  whether  die  plea  of  let-off  mentioDed 
only  a  smaller  sum^  or  a  sum  equal,  or  greater  in  amount. 


Mn 

TovuKtoM,  *^*  ^y^  ^  reply, — ^The  objection  to  the  fifth  plea,  that  it  does  not  specify 
the  amount  of  the  debt  daimed  in  the  first  and  second  counts  respectively, 
to  which  it  applies,  has  not  been  answered.  No  argument  can  be  drawn 
firom  the  mode  in  which  it  may  have  been  customary  to  draw  the  plea  of 
tender ;  the  propriety  of  the  present  course  may  be  discussed  when  the  ques^ 
tion  is  raised.  The  seventh  plea  dearly  purports  to  set  off  a  smaller  sum 
i^ainst  a  greater.  The  argument  on  the  other  side  rests  wholly  on  taking 
the  expression  "  damages"  only,  without  reading  the  whole  of  the  plea. 

Pattbsom,  J.  (a). — This  is  an  action  of  assumpsit,  and  the  declaration 
contains  three  counts,  namely,  for  work  and  labour,  for  money  paid,  and  oo 
an  account  stated.  The  fifth  and  seventh  pleas  have  been  demurred  to. 
The  fifth  plea  contains  an  averment  of  the  identity  of  several  sums  of  20^ 
therein  mentioned.  I  at  first  thought  that,  on  account  of  this  allegation  of 
the  identity  of  the  sums  daimed  in  the  different  counts,  the  plea  was  bad. 
In  declarations  for  trespass,  where  there  have  been  two  counts  on  different 
trespasses,  such  an  allegation  has  always  been  held  ground  of  substantid  objec- 
tion. But  Mr.  Add%9on  has  satisfied  me,  firom  the  way  in  which  he  puts  the  caae, 
that  the  plea  is  not  demurrable  here  on  that  ground,  for  he  sUtes  that  that 
which  is  averred  here  is  in  effect  merely  that  the  sum  of  201.,  in  the  first  and 
second  counts  mentioned,  is  a  debt  arising  out  of  the  same  cause  of  action  as 
that  mentioned  in  the  account  stated.  Now  the  new  rules  have  diowed  a 
count  on  an  account  stated  to  be  put  into  a  dedaration,  though  with  another 
count  on  the  same  cause  of  action :  so  that  so  fiir  there  is  no  objection.  But 
then  there  are  other  grounds  of  demurrer.  This  objection  to  the  fifth  fdea 
might  be  given  up,  but  another,  which  is  dso  pointed  out  as  ground  for  the 
specid  demurrer  to  that  plea,  is  relied  on,  namely,  that  the  plea  does  not 
state  to  how  much  of  the  sum  mentioned  in  the  two  first  counts  respectively 
it  is  pleaded.  It  is  contended,  that  it  ought  to  point  out  specifically  how 
much  it  is  intended  to  cover  in  the  first  count,  and  how  much  in  the  second 
count.  •  I  think  that  is  a  good  objection,  for  we  must  take  the  cause  of 
action  for  work  and  labour,  to  be  different  from  that  for  money  paid.  It  ia 
right  that  the  defendant  should  let  the  pldntiff  know  what  part  of  the  one, 
and  what  part  of  the  other  cause  of  action  he  pleads  to.  The  only  difficulty 
I  have  felt  has  been  with  reference  to  the  argument  on  the  andogy  of  the 
plea  of  tender,  which  is  sdd  to  apply.  This  mode  of  pleading  a  tender 
depends  upon  an  inveterate  practice ;  but  it  does  not  follow,  when  we  come  to 
a  new  system  of  pleading,  or  rather  to  the  revival  of  tl\e  old  system,  that  we 
should  extend  this  practice  to  a  different  part  of  the  system  of  pleading.  On 
the  contrary,  it  seems  to  me  right,  that  in  a  plea  of  set-off  the  defendant 
should  distinctly  point  out  to  what  part  of  tlie  demand  his  set-off  is  meant  to 
apply.  This  one  objection  on  the  fifth  plea  is  quite  sufficient  to  cdl  on  us  to 
give  judgment  for  the  plaintiffs  on  that  plea :  and  that  bdng  so,  I  do  not 
think  it  necessary  to  enter  into  the  consideration  of  the  other  objections 
applicable  to  that  plea.     With  respect  to  the  seventh  plea,  the  prindpd 

(a)  Lord  Dtiman,  C,  J.  wasabienL 


«. 
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objection  ift»  that  the  pka  is  pleaded  as  to  a  large  sum  of  money,  namely,  the    Kb^*$  BendL 

sum  of  114/.  14«.  8<l.,  and  the  set-off  only  equals  half  that  amount,  alleging 

that  the  half  is  equal  to  the  damages  sustained  by  the  plaintiff,  so  that  it  is 

a  plea  of  set-off  of  a  smaller  against  a  larger  sum  of  money,  and  that  too  not     Tomukiov. 

by  way  of  deduction  but  of  equivalent.     I  have  rarely  seen  such  a  plea  of 

deduction.     The  sum  stated  is  immaterial,  both  in  the  declaration  and  in  the 

plea,  and  generally  there  is  a  larger  sum  stated  in  the  plea  than  in  the  decia*' 

ration.     That  is  to  enable  the  defendant  to  show  what  is  really  due  to  him, 

and  to  enable  him  to  set  off  what  is  so  due  against  what  is  claimed  against 

him.     I  do  not  know  that  it  was  necessary  to  say  that  the  sum  claimed  to 

be  set  off  exceeded  the  damages  stated  in  the  declaration,  for  the  plea  might  be 

in  the  form  of  a  plea  by  way  of  deduction.     It  may  be  necessary  now  perhaps 

that  it  should  be  so,  but  I  have  not  seen  any  plea  of  that  kind.    Mr.  Addison 

says,  that  the  plea  in  this  case  is  not  inconsistent  on  the  face  of  it,  for  he 

says,  **  though  I  have  to  answer  a  claim  of  114/.  14«.  Sd.,  I  do  not  admit 

that  such  a  claim  is  good,  but  I  assert  that  I  have  a  claim  of  57/.  7s,  4d.,and 

that  that  claim  is  equal  to  the  damages  which  you  have  in  reality  sustained 

from  the  breach  of  my  promise."    That  is  certainly  a  new  way  of  pleading  a 

set-off.    The  defendant  admits,  for  the  purposes  of  the  plea,  the  facts  stated 

in  the  declaration,  but  if  lie  selects  a  portion  of  the  plaintiffs'  demand,  it 

must  be  taken  that  he  admits  the  amount  there  stated  to  be  due,  and  he 

should  plead  a  set-off  equal  in  amount  to  what  is  thus  admitted  to  be  due. 

If  he  means  to  admit  only  so  much  as  is  equal  in  amount  to  the  amount  of 

his  set-off,  he  should  have  pleaded  it  so ;  otherwise  he  appears  to  treat  the 

demand  as  a  demand  of  unliquidated  damages,  and  then  he  cannot  plead  a 

set-off  against  unliquidated  damages  at  all.     This  plea  might  be  good  in  this 

way.     Suppose  that  the  sum  had  been  stated  in  the  first  count,  and  then  that 

there  had  been  an  account  stated,  he  might  have  pleaded  the  identity  of  the 

sums  stated  in  the  two  counts,  and  might  have  averred  that  he  did  not  owe 

the  money  thus  demanded.     On  the  face  of  this  plea,  it  appears  to  me  that 

this  is  an  attempt  to  set  off  a  small  sum  of  money  against  a  larger ;  and  that 

the  averment  to  support  the  plea  is  not  equivalent  to  an  averment  that  no 

more  than  the  smaller  of  these  sums  is  due.     I  have  looked  into  the  case  of 

Thomas  v.  Heathom,  and  I  am  of  opinion  that  the  present  case  falls  within 

the  principle  of  that  decision.     I  do  not  think  that  the  allegation  in  this  plea 

can  be  considered  as  an  averment  that  no  more  than  57 L  7s.  4d.  is  due  to 

the  plaintiffs,  and  that  the  defendant  has  a  set-off  to  that  amount ;  and  I  am 

therefore  of  opinion  that  there  must  be  judgment  for  the  plaintiffs  on  the 

demurrer  to  the  seventh  plea. 

Williams,  J. — I  am  of  the  same  opinion.  The  defendant  says,  that  he 
admits  the  sum  of  114/.  14«.  Sd.  to  be  due  as  a  debt,  and  then  he  seeks  to 
extinguish  it  by  setting  off  a  claim  of  his  own  for  a  less  sum.  He  admits, 
however,  that  this  might  be  an  insuflScient  answer,  but  that  it  is  in  effect 
pleading  that  the  damages  sustained  by  the  plaintiffs  are  not  equal  in  amount 
to  more  than  the  smaller  sum.  If  he  means  the  damages  in  general  claimed 
in  the  declaration,  the  payment  of  this  smaller  sum  would  be  no  discharge  at 
all.  If  he  means  the  damages  really  sustained,  he  should  have  pleaded  that 
in  terms.  It  seems  to  me,  therefore,  that  the  seventh  plea  is  bad.  With 
respect  to  the  fifth  plea,  there  is  one  objection  to  it  which  is  decisive.     The 
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Kimg't  Bettdi.  defendant  has  chosen  to  say  that  a  certain  sum  is  due  in  respect  of  the  two 
first  counts ;  be  should  have  said  how  much  is  due  upon  the  one,  and  how 
much  upon  the  other. 


Mil 

V, 
TOMLIVSOK. 


Coleridge,  J. — I  have  nothing  to  add  to  what  my  brother  PatUsm  has 
already  said  as  to  the  seventh  plea,  except  tliis,  that  I  cannot  conceive  an 
objection  to  a  plea  of  set-off  in  the  way  of  deduction  ;  and,  since  the  new 
rules,  I  have  seen  pleas  of  payment  as  to  part,  and  set-off  as  to  the  residue, 
pleaded  without  objection.  I  do  not  see  how  it  is  possible  to  sustain  the 
fifth  plea.  I  was  afraid  that  it  would  prove  to  be  bad  when  the  thing  came 
to  be  argued  upon  principle,  for  there  was  no  practice  to  support  it,  and  it  is 
clearly  contrary  to  principle.  The  plaintiff  has  a  right  to  know,  when  be 
claims  to  have  the  causes  of  action,  how  much  the  defendant  admits  to  be 
due  upon  the  one,  and  how  much  upon  the  other.  When  that  difficulty  was 
put,  no  answer  on  principle  could  be  given.  The  only  thing  that  could  be 
said  was  to  refer  to  the  practice  upon  the  plea  of  tender.  On  that  plea  any 
objection  of  this  sort  would  be  met  by  the  inveteracy  of  the  practice ;  ajid 
that  plea,  as  now  pleaded,  must  therefore  be  considered  to  have  become  a 
recognized  irregularity  ;  but  though  that  is  so  in  one  case,  it  does  not  follow 
that  we  should  extend  our  favour  to  the  irregularity  itself,  so  as  to  recog- 
nize it  in  another  instance.  The  whole  plea  is  a  new  attempt  at  pleading  a 
set-off  in  a  new  manner,  which  does  not  deserve  the  favour  of  the  Court, 
and  I  for  one  am  not  disposed  to  treat  it  with  favour. 


Judgment  for  the  plaintif&» 


It  It  not  bj  tb« 
4  &  5  H^.  4.  c  76, 
t.  79,  eompuliory 
on  an  appellftot 
pftriah  agsintt 
au  ord«r  of  re- 
moval, to  give 
Dotire  of  appeal 
withiu  twenty, 
one  days  after 
notice  of  Uie 
order  of  removal 
being  made. 


The  King  v.  The  Justices  of  Suffolk. 

J^ULE  for  a  mandamus  to  be  directed  to  the  Justices  of  Suffolk^  commanding 
them  to  enter  appearances,  and  hear  an  appeal  against  an  order  of  re- 
moval. Notice  of  the  order  of  removal  was  received  by  the  appellant  parish, 
on  the  18th  September,  On  the  9th  October,  a  notice  of  appeal  was  given  to 
the  Borough  Sessions.  On  the  Idth  October,  this  being  discovered  to  be 
erroneous,  another  notice  of  appeal  to  the  County  Sessions  was  given.  On 
the  23d  October  the  sessions  were  held.  The  notice  of  appeal  was  in  suf- 
ficient time,  according  to  the  old  law,  and  the  only  question  was,  whether 
under  the  terms  of  the  4  &  5  iVilL  4,  c.  76,  s.  79,  (a)  the  notice  of  appeal 


(a)  By  8.  79,  "  No  poor  person  shall  be 
removed  or  removable  under  any  order  of  re« 
moval,  from  any  parish  or  workhomse,  by 
reason  of  his  being  chargeable  to,  or  relieved 
therein,  until  twenty-one  davs  after  a  notice 
in  writing  of  his  l)eing  so  chargeable  or  re* 
lieved,  accompanied  by  a  copy  or  counterpart 
of  the  order  of  removal  of  such  person,  and 
by  a  copy  of  the  eiamination  upon  which  such 
order  was  made,  shall  have  been  sent  by  post 
or  otherwise,  by  the  overseers  or  guardians  of 
the  parish  obtatoiog  such  order,  or  any  three 
or  more  of  such  guardians,  to  the  overseers  of 
the  parish  to  whom  such  order  shall  be  di- 
rected. Provided  always,  that  if  such  over* 
seers  or  guardians  shall,  by  writing  under  their 


hands,  agree  to  submit  to  such  order,  and  t» 
receive  Kuch  poor  person,  it  shall  be  lawful  to 
remove  such  poor  person  according  to  the 
tenor  of  such  order,  although  the  period  of 
twenty -one  days  may  not  have  elapsed.  Pro- 
vided also,  that  if  notice  of  appeal  against 
such  order  of  removal  shall  be  received  by  the 
overseers  or  guardians  of  the  parish,  from 
which  such  poor  person  is  directed  in  such 
order  to  be  removed,  within  the  period  of 
twenty-one  days,  it  shall  not  be  lawful  to  re- 
move such  poor  person  until  after  the  time  for 
prosecuting  such  appeal  shall  have  expired,  or 
in  case  such  appeal  shall  be  duly  prosecuted, 
until  after  the  final  determination  of  snch  ap- 
peal." 
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ought  not  to  have  been  given  before  the  expiration  of  twenty-one  days  after    KUig't  B€nclu 
the  receipt  of  the  notice  of  the  order  of  removal.  V^v'^^ 

The  Kino 

B,  Andrews  showed  cause,  and  contended  that  an  alteration  in  the  law  had  jbe  Jasticet  of 
been  efTected  by  the  4  &  5  Will.  4,  c.  76  ;  and  that  s.  79*  as  explained  by       SurroLi. 
s.  81,  (a)  must  be  interpreted  to  be  compulsory  on  the  appellant  parish  to 
give  notice  of  appeal  within  twenty-one  days  afler  receipt  of  notice  of  the 
order  of  removal. 

Thesiger  conird^  contended  that  the  statute  made  no  alteration  as  to  the 
time  within  which  the  notice  should  be  given  ;  and  that  the  only  object  of 
the  legislature  was  to  prevent  an  actual  removal  until  after  the  expiration  of 
twenty-one  days.     He  was  stopped. 

Lord  Denman,  C.  J. — Upon  a  purview  of  what  appears  to  have  been  the 
intention  of  the  legislature,  I  am  of  opinion  that  no  alteration  has  been  made 
as  to  the  time  within  which  notice  of  appeal  must  be  given,  as  it  appears  to 
me  the  practice  remains  as  it  did  before.  I  think,  therefore,  that  the  notice 
in  the  present  case  was  sufficient. 

Pattbson,  J.-~It  appears  to  me  that  the  only  effect  of  the  provision  as  to 
the  twenty-one  days,  is  to  prevent  the  removal  of  a  pauper  until  the  expira- 
tion of  twenty-one  days,  unless  something  is  done  by  the  parish  to  whom  the 
order  of  removal  is  directed,  showing  an  intention  to  yield  to  the  order.  If 
they  allow  twenty-one  days  to  elapse  without  giving  any  notice  of  appeal, 
then  the  removing  parish  may  remove  the  pauper  at  once.  That  seems  to 
be  the  only  consequence  of  not  giving  any  notice  within  twenty-one  days. 
The  Act,  therefore,  does  not  compel  the  appellant  parish  to  give  the  notice 
of  appeal  within  twenty-one  days»  and  take  away  the  right  to  appeal,  if  it 
be  not  given  within  that  period. 

Williams,  J. — I  am  of  the  same  opinion.  I  conceive  the  only  novelty 
introduced  by  the  statute  is  the  non-removal  of  the  pauper  until  afler  the 
expiration  of  twenty-one  days.  The  question  what  is  proper  and  timely 
notice  stands  as  it  did  before. 

CoLERinoE,  J.— I  think  that  it  would  not  be  a  correct  interpretation  of  the 
79th  section,  to  make  it  compulsory  in  its  direction  on  the  appellant  parish 
to  give  notice  of  appeal  within  twenty-one  days.  The  mischief  intended  to 
be  prevented  by  the  Act,  was  the  de  facto  removal  of  paupers  after  the 
order  made,  before  the  other  parties  had  had  time  to  consider  whether  or  not 
the  order  would  be  acquiesced  in.  The  question  as  to  the  time  within  which 
notice  of  appeal  is  to  be  given,  remains  as  it  was  before.  This  rule  must, 
therefore,  be  made  absolute. 

Rule  absolute. 

(a)  Ssct.  81,  reqoiiei  a  statement  of  the  grounds  of  appeal  to  be  given. 
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Xhti^$  Bmeh. 

Willis  and  all^  Assignees  of  Norcliffe,  a  Bankrupt, 
V.  The  Bank  of  England. 

1.  A  ootice  of  I^ROVER  for  three  bank  pott  bills  of  5001.  each.  Plea :  not  guilcy.  At 
rapuy  KW*^to  ^^  ^'^  ^^  ^^  ^^  SpHng  a«size8,at  Lamotuier^  a  verdiet  wai  founder 

the  Bank  of  eor.  tbc  plaiotiffs  with  15002.  damages,  subject  to  the  opinion  of  the  Court  on 
!n?;i"«i°:r'Ae  Mowing  c«e:- 

BiiDirauoo  to  be  %f^  Matchy  18d3,  MesBTS.  Blockitock  and  Buncty  soKeitors  in  Londbn, 
Bnutrb  Banks,  b  received  1600/.  on  account  of  Norcl^e,  who  carried  on  trade  at  Lherpool^ 
•offidenttobiDd    and  paid  it  to  the  Bamk  of  Englamd,  and  obtained  the  three  bank  post  bills 

tlie  B«uk«  In  re-      ,         ^      ,  ,  -       .^^.  ii  ^*.       i.i»  i  *        • 

•pectortnoiae-     m  qucstion,  and  one  for  100/.,  payable  to  Norohffity  or  order,  at  seven  days 
b!!!^nTJ^L     •'^^*»  "^  accepted  by  the  Bank  at  the  time  they  were  issued.     The  bills 
of  the  Breach       wcre  remitted  by  Blackiiock  and  Bunee,  to  Mr.  Grace,  at  Lwerpool,  then  the 
Mt^u^m^l       attorney  of  Norcliffe,  who,  on  the  4th  March,  paid  them  over  to  Norclife. 
cTheeMignen      12th  March,  1833,  Norcliffe  absconded,  and  committed  an  act  of  bank- 

or«b>DkniHtm«y  -u^.^-. 
recover  io  trover,    rup^^y* 

from  the  B«nk  of  16th  March,  1833,  Blackstock  and  Bunce  applied  to  the  Bank  cf  England, 
amount  of^blnk  1^  Loodon,  to  stop  the  payment  of  the  bills,  and  informed  the  Bank  that 
pott  biiia  chanced  fforcUffc  had  abscondcd  from  his  creditors  with  the  bills  in  question ;  where- 
blnkrapt^ata  *  upon  the  following  entry  was  made  in  the  defendants'  books:  *' Messrs. 
Branch  Bank,       Blackstock  and  Buncc,  on  behalf  of  Robert  Grace,  of  UcerpooL  apply  to  stop 

after  noUce  of  the  1.11.  ^  n        •        1        1  1^.11  't        ••   •     ^.       .       »..        ..^ 

act  of  buniiniptcy  payment  of  the  four  followmg  bank  post  bills,  with  which  Charles  Noreajfe^ 
fn^i^idon^in"^  of  ZioCT^xio/,  hss  abscoudcd,  via.  No.  M.  7040,  to  Charles  Norclife,  5001. 

•aAcieut  time  to     &C.  &C.' 

m  Jn»«ted  to  The  ^*  ^A^*'"  '^^  defendants  were  informed  by  Blackstock  and  Bvnce,  that 
BrHDch  Bank.  the  neccssary  documents  for  a  fiat  in  bankruptcy  against  Norcliffe  were  ex* 
not  ™*f,r"  Pected  by  every  post. 

the  Bank  the  a-  12th  April.  Norcliffc  Stated  to  Mr.  Smallridge,  an  attorney  at  Ghacester, 
wrcimnged'b""  with  whom  he  was  acquainted,  that  he  wanted  1000/.  in  gold,  to  pay  off  a 
t*m&jj4iu>\dn  mortgage,  in  exchange  for  two  bank  post  bills,  which  he  then  produced. 
i^tof  bankruptrj,  Smallridge  on  the  same  day  applied  to  the  agent  for  the  Bank  of  England 
but  without  no.     granch  Bank  at  Gloucester,  to  whom  he  was   known,  and  received  from 

tlce,  and  by  him         ,  ,.  ii-  ■  ^i  i*iia>.  •• 

paid  into  the        the  agent  1000/.  m  gold,  in  exchange  for  the  two  bills.     Smallridge,  who 

^^^*  was  called  as  a  witness  on  behalf  of  the  plaintiffs,  stated  that  he  had  no 

interest  in  the  bills,  but  handed  the  whole  1000/.  in  gold  over  to  Norcliffe, 

without  any  deduction  whatever,  acting  in  the  transaction  merely  as  the 

friend  and  agent  of  Norcliffe. 

These  two  bills  had  been  indorsed  in  blank  by  Norcliffe,  after  the  12th 
March,  and  before  he  delivered  them  to  Smallridge. 

On  applying  for  change,  Smallridge  was  required  by  the  agent  of  the 
Branch  Bank  to  indorse  the  bills  ;  and  he  did  so  before  receiving  the  cash, 
as  follows,  "  Pay  the  Governor  8c  Co.  of  the  Bank  of  England,  C.  Smallridge.'* 

At  this  time  Smallridge  did  not  know  that  Norcliffe  had  absconded  or 
committed  an  act  of  bankruptcy. 

16th  April,  1833.  The  said  two  bills  were  in  the  usual  course  of  business 
remitted  to  the  Bank  of  England  by  the  Gloucester  agent. 

On  the  arrival  of  the  bills,  the  defendants  gave  notice  thereof  to  ^i^toori^ 
and  Bunce,  by  the  following  letter : 
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Secretary's  Office,  Bank  of  Engiand,  I7th  Aprils  1839.        King*iB9tidi 


'<  Gentlemen, 

*'Two  bank  post  bills  for  500/.  each,  No.  M.  7040,  dated  £nd  Marclh        ^^^^^ 
1853,  stated  by  you  to  have  been  embeszled,  were  this  day  presented  at  the   g^^,  ^f  £iio- 
Bank  for  payment,  and  upon  application  at  this  office  you  will  be  furnished         land. 
with  the  particulars  of  the  information  collected  as  to  the  holder  of  the  bills. 

''  The  Governor  and  Directors  of  the  Bank  of  England  cannot  engage  to 
withhold  payment  of  the  bills,  unless  they  are  furnished  by  yon,  and  that 
immediately,  with  evidence  to  impeach  the  title  of  the  holder. — I  am,  &c 

''  Messrs.  Biackstock  &  Bunce,  **  M.  B.  Sampson. 

<'  18,  Serjeant's  Inn,  Fleet  Street." 

The  bills,  when  remitted  to  London^  were  not  cancelled.  Bank  post  bills 
changed  at  the  Branches  are  required  to  be  indorsed,  and  are  not  cancelled 
at  the  Branches.  Such  bills  frequently  circulate  about  the  country  as  cash 
for  a  very  considerable  period,  and  they  have  a  great  circulation. 

11th  AprU^  1833.  Norcliffe  applied  to  Tugwell  8c  Co.  bankers,  at  Bathj 
to  whom  he  was  known,  to  change  one  of  the  bank  post  bills  for  500/.,  and 
TagweU  &  Co.  gave  him  cash  for  the  same,  and  Norcliffe  thereupon  indorsed 
the  bill,  and  deliverecl  it  to  Tugwell  &  Co.  Tugwell  &  Co.  afterwards  paid 
away  the  bill  for  value,  and  after  passing  through  the  hands  of  several 
persons  for  value,  the  same  bill  was,  on  29th  May^  paid  for  value  to  one 
Mr.  Templemanf  who,  on  the  same  day,  paid  the  same  to  a  clerk  of  the 
Bristol  Bank  of  England  Branch  Bank,  as  cash  to  be  remitted  to  his  Majesty's 
Exchequer  on  account  of  the  collection  of  the  taxes ;  and  the  defendants  gave 
credit  to  his  Majesty's  Exchequer  for  the  amount. 

11th  May,  1833.  The  last-mentioned  bill  was  remitted  in  the  usual 
course  of  business,  by  the  said  Branch  Bank  at  Bristol  to  the  defendants, 
who  thereupon  gave  notice  thereof  to  Biackstock  and  Bunce,  by  a  letter  to 
the  same  e£fect  as  that  before  set  forth. 

18th  ^prt/,  1833.  A  fiat  in .  bankruptcy  issued  against  iVorc/|^,  under 
which  he  was  duly  found  and  declared  a  bankrupt,  and  the  plaintiffs  were 
duly  appointed  his  assignees. 

28th  December^  1833.  Before  action  brought,  the  three  bank  post  bills  in 
question  were  demanded  of  the  defendants,  and  refused. 

The  bank  post  bills  were  in  the  following  form  : 

"  Bank  Post  Bill. 
No.  M.  7040.  London^  2  Marek,  1833. 

At  seven  days  sight  I  promise  to  pay  this  my  sola  bill  of  exchange  to 
Charles  Norcliffe,  Esq.  or  order,  500/.  sterling,  value  received  of  Messrs. 
Biackstock  &  Co. 

/f .  Brent.  For  the  Governor  and  Company  of  the 

£500.    S.  S.  Bank  of  England, 

Entered  E.  R.  T.  Needhamr 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are 
entitled  to  recover  the  value  of  the  bank  post  bills  for  500/.  each,  or  any  of 
tliem,  from  the  defendants. 
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King't  Bineh,  Wightmon  for  the  plaintifTtf.  The  assignees  would  be  entitled  to  recover 
"^^^  the  two  bills  which  were  changed  at  Gloucester^  if  they  had  been  presented 
WiLus        at  the  Bank  of  England  itself.     They  are  equally  entitled,  though  the  bills 

Bawk  or  Emo-  ^^^^  presented  at  a  Branch  Bank  of  that  establishment.  The  defendants 
ijkMo.  have,  by  their  agents,  incurred  the  responsibility  of  paying  the  assignees ;  for 
the  indorsement,  after  an  act  of  bankruptcy,  passes  no  property  to  those 
who  have  reason  to  know  that  an  act  of  bankruptcy  has  been  committed. 
Thumuuon  v.  Frere  (a),  P'mkerton  v.  Adams  (6).  That  was  the  law  at  the 
time  that  case  was  decided ;  but  since  the  passing  of  the  last  Bankrupt 
Act  (c),  a  new  term  has  been  introduced,  and  it  must  now  be  shown  that  the 
indorsee  had  notice.  The  defendants  had  notice  of  the  facts  on  the  8th  of 
Aprilf  and  yet  they,  by  their  agents,  changed  these  bills  on  the  12th  of  that 
month,  four  days  after  notice  was  given  them.  That  would  be  the  argument 
as  against  the  defendants  themselves,  if  the  bills  had  been  paid  by  them  in 
London,  The  other  part  of  the  case  arises  from  the  bills  being  presented, 
not  in  London,  but  at  the  Branch  Bank  at  Gloucester,  That  raises  the 
question,  whether  notice  given  to  the  Bank  of  England  itself  is  not  a  valid 
notice  with  respect  to  the  Bank,  as  to  all  the  places  in  which  it  carries  on 
business.  Before  the  passing  of  7  Geo,  4,  c.  46,  it  was  doubtful  whether  the 
Bank  of  England  could  carry  on  business  by  Branch  Banks  in  different  parts 
of  the  country.  The  15tli  section  of  that  Act  gave  the  power  to  do  so. 
There  is  nothing  in  that  Act  which  prevents  a  notice  to  the  chief  Bank,  from 
being  binding  upon  it  for  all  its  Branch  Banks.  It  is  not  sufficient  for  the 
head-office  to  say  that  it  would  be  inconvenient  to  send  accounts  of  these 
notices  to  all  the  Branch  Banks  in  the  country.  It  would  be  much  more  in- 
convenient for  a  particular  individual  to  be  called  upon  to  do  so.  The  Bank 
knows  who  are  its  agents,  the  individual  has  no  such  knowledge.  It  was  the 
duty  of  the  principal  Bank  to  send  instructions  to  the  Branch  Banks  of  the 
fact ;  and  the  not  doing  so,  is  a  case  of  negligence  for  which  the  Bank  must 
suiFer.  Mayliew  v.  Eames  (d)  shows,  that  if  this  were  an  ordinary  case  of 
principal  and  agent,  the  notice  in  this  case  would  be  sufficient.  The  general 
rule  of  law  applies  here,  that  where  one  of  two  parties  must  bear  a  loss,  it 
shall  fall  upon  him  who  has  been  guilty  of  negligence.  After  the  decision 
of  the  Court  in  Cash  v.  Young  (e)  and  Hill  v.  FameU(f),  the  plaintififi 
cannot,  perhaps,  support  the  claim  to  the  bill  changed  by  Tugwell  &  Co. 

Maule,  contrd, — Where  money  passes  in  exchange  for  an  instrument, 
which  is  handed  over  at  the  time  by  the  bankrupt  to  the  party  receiving  it, 
that  is  a  payment  protected  by  the  82d  section  of  the  Bankrupt  Act  (6  Geo, 
4,  c.  16,)  unless  such  party  can  be  fixed  with  knowledge  of  the  bankruptcy. 
The  82d  section  of  the  last  Bankrupt  Act  is  an  extension  of  the  benefit  of 
protection  given  by  the  former  Acts  to  payments,  where  they  are  made  bond 
fide ;  though  even  before  then,  the  judges  had  been  in  the  habit  of  giving  a 
larger  and  more  liberal  construction  to  those  statutes  than  in  former  years ; 
fVUkins  V.  Caseif  (g).  So  they  have  endeavoured  to  put  the  most  liberal  construc- 
tion upon  the  present  statute  ;  Iliil  v.  FarncU  (/).     This  was  not  a  payment 

(a)  10  East.  418.  («)  t  Bam.  &  Cress.  413. 

(6)  2  £sp.  611.  C/)  9  Barn.  &  Cress.  45. 

(c)  6  Gto,  4,  c.  16,  8.  82.  (^)  7  Term  Rep.  711. 
(ji)  3  Bam.  &  Cress.  601. 
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by  the  Bank  of  England^  but  an  exchange  of  one  article  against  another.    Kinf*t  Bench. 
It  was  a  matter  capable  of  being  made  the  subject  of  transfer,  as  it  would  have        v^n^^/ 
been  between  any  two  other  individuals.   To  make  the  defendants  liable  in  this        Willis 
case,  the  plaintiffs  must  show  a  special  authority  by  them  to  their  agent  to  pay  3^^^  or  £no- 
these  notes :  otherwise  it  is  impossible  to  doubt  that  this  was  a  mere  trans-         land. 
action  of  transfer   of  Norclife's  interest   in   these  bills   to    the    Branch 
Bank.     With  respect  to  the  notice  of  the  act  of  bankruptcy  being  binding  on 
the  defendants,  not  only  for  themselves^  but  for  their  general  agents,  that  is 
declared  not  to  be  so  in  Foster  v.  Pearson  (a).  That  case  turned  on  the  authority 
of  a  bill-broker,  who  had  bills  put  into  his  hands  in  the  course  of  his  ordi- 
nary business.     It  was  there  said  that  the  rule  of  law  had  long  been 
considered  to  be  that  the  holder  of  a  bill  of  exchange— and  a  bank  post 
bill  is  of  exactly  the  same  kind — may  always  recover  where  fraud  can- 
not be  proved  against  him,  or  where  the  instrument  is  not  absolutely  void ; 
and  that  it  might  well  be  doubted  whether  that  rule  had  been  wisely  departed 
from,  in  cases  where  attempts  appeared  to  have  been  made  to  narrow  the  rights 
of  the  holder  within  stricter  limits.   It  is  not  the  duty  of  the  Bank  Directors  to 
give  a  copy  of  every  notice  received  by  them  to  all  the  Branch  Banks 
throughout  the  country.      To   establish   such  a  rule    will  work  a  great 
public  inconvenience.     The  Court  will  not  readily  lay  down  any  such  objec- 
tionable rule. 

Wightman  in  reply  cited  Coles  v.  fVright  (6). 

Lord  Denmam,  C.  J.  in  this  term  {November  Sdd)  (c)  delivered  judgment. — 
This  was  an  action  of  trover  to  recover  the  value  of  three  bank  post  bills  for 
6OOI,  each,  all  of  which  were  in  the  possession  of  Norcliffe  at  the  time  when 
he  committed  an  act  of  bankruptcy,  by  absconding  on  the  12th  March,  1883. 
AU  of  them  he  disposed  of  after  the  act  of  bankruptcy,  and  before  the 
issuing  of  the  fiat,  which  took  place  jwithin  two  months  from  the  act  of 
bankruptcy,  viz.  on  the  18th  April.  On  the  16th  March  notice  was  given 
to  the  Bank  cf  England,  in  London,  that  NorcHffe  had  absconded  from  his 
creditors  with  the  bills ;  and  on  the  8th  AprU  further  notice  was  given  to 
the  Bank  of  England,  in  London,  that  the  necessary  documents  for  a  fiat  in 
bankruptcy  against  NorcUffe  were  expected  by  every  post.  One  bill  was 
passed  by  the  bankrupt  on  the  11th  AprU  to  Messrs.  TngweU  and  Co.,  bank- 
ers, at  Bath^  who  gave  cash  for  it,  and  from  them  it  passed  through  several 
other  hands,  and  ultimately  came  to  the  Bank  of  England  Branch  Bank  at 
Bristol,  on  the  31st  May,  1833.  Messrs.  Tugwell  and  Co.  had  no  notice  of 
any  act  of  bankruptcy  committed  by  Norcliffe,  With  respect  to  the  bill 
passed  to  them,  the  only  question  is,  whether  the  case  comes  within  the  82d 
section  of  6  Geo.  4,  c.  16,  as  a  payment  bond  fide  made  to  the  bankrupt,  and 
therefore  valid.  Now  the  cases  of  Cash  v.  Young,  and  Hill  v.  FameU,  have 
established  the  position,  that  a  purchase  of  goods  fbr  ready  money,  paid  at 
the  time,  comes  within  the  purview  of  that  section :  and  we  see  no  reason  why 
the  taking  of  a  bank  post  bill  for  which  cash  is  given  at  the  time  should  not 
be  equally  within  it.  Messrs.  Tugwell  and  Co.,  therefore,  acquired  a  pro- 
perty in  the  bill,  and  could  pass  the  same  to  others.  It  follows,  that  the 
plaintiffs  cannot  maintain  this  action  as  to  that  bill :  and  indeed  that  point 

^   (a)  1  C.  M.  &  R.  849.  (c)  The  case  was  argued  in  Trinity  Tcnn. 

(b)  4  Taunt.  198.  ^ 
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.  Kin^$  Bmuh.        The  share  of  Woking  in  the  tolls,  upon  a  calculation  of        £      $,    d, 
ThTKiNo  ^'''  P®*"  ^®"»  being  one-half  of  the  6tL  rise  for  Triggu 

r.  and  Sand  Heathy  according  to  the  scale  set  forth  in 

oTvi^oKiNo!^  the  case,  for  every  Um  passing  through  Woking^  upon 

an  average  of  three  years,  is 309    0    0 

The  general  expenses  of  the  navigation,  exclusive  of  com- 
pensations, upon  an  average  of  the  same  three  years, 

are 2,566  19     4 

The  compensations,  upon  an  average  of  the 

same  three  years,  are       .        .        .        1,226    3    0 


Total  expenses    .        .    3,793    2    4 


The  compensations  are  made  up  as  follows : —  £  #.  dL 

The  groats  to  Mr.  Dahnahoy 460  12  9 

The  corporation  {Guilford)  pence  214  1  8 

Lard  Montague'*  2^. 801  11  1 

Mills ....  259  17  8 


£1226     3     0 


The  mills  are  in  number  three,  one  only  in  the  parish  of  Woking.  The 
annual  compensation  paid  in  respect  of  that  mill  is  65/.  6«.,  part  of  the 
259/.  17«.  ^d.  The  expenses  of  the  navigation  in  the  parish  of  Woking 
have  been,  upon  an  average  of  years,  equal  to  the  expenses  in  the  other 
parts  of  the  navigation,  regard  being-  had  to  the  length  of  the  navigation  in 
that  parish,  and  the  total  length  of  it. 

£      9.    d. 
The  share  of  Woking  in  the  whole  expenses,  exclusive  of 

the  compensation,  upon  a  mileage  calculatbn,  is    .  384     2  10 

The  share  of  Woking  in  the  compensation,  upon  a  mileage 

calculation,  is     .        . 183    9  10 


Total     .        .     £567  12     8 


£       #.    d. 

The  net  income  of  the  navigation,  upon  an  average  of 

three  years,  is 2,230  14    6 

\0i.  percent,  would  be  a  reasonable  deduction  for  tenants' 
profits,  leaving 2,007  13     I 

The  share  of  Woking  in  the  net  profits,  without  any 

deductions,  upon  a  mileage  calculation,  is  .  333  16  10 

The  share  of  Woking  in  the  net  profits,  after  the  deduc- 
tion for  tenants'  profits,  upon  a  mileage  calculation,  is         800    8  10 

The  questions  for  the  opinion  of  the  Court  are; — 1st,  Whether  the  sii»n 
in  which  the  appellants  are  liable  to  be  rated  by  the  parish  of  Woking  is  to 
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be  ascertained  by  the  proportion  which  the  length  of  the  navigation  in    &v<  Benek 
Woking  bears  to  the  whole  length  thereof,  and  if  so,  what  deductions  are  to      j^  ^^^^ 
be  made  from  that  sum.     2dly,  Whether  the  sum  in  which  the  appellants  *re  „.  ,  '•, . 
to  be  rated  is  to  be  ascertained  by  the  amount  of  tonnage  on  all  goods     of  Wokim^ 
carried  through  Woking  at  the  rate  of  Sd,  per  ton,  and  if  so,  what  deduc- 
tions are  to  be  made  from  that  sum.    If  the  Court  shall  be  of  opinion  that 
the  sum  upon  which  the  appellants  are  to  be  rated  in  Woking  is  to  be  ascer- 
tained by  the  proportion  which  the  length  of  the  navigation  in  Woking  bears 
to  the  whole  length  thereof  the  appellants  claim  from:-— The  share  of 
Woking  in  the  gross  receipts  for  the  whole  tonnage  of  the  navigation,  upon  a 
mileage  calculation,  amounting  to  886/.  9«.  lie/.,  to  make  the  following 
deductions: — Ist,  The  tonnage  not  passing  through    Woking^  leaving  the 
share  of  Woking  in   the  gross  receipts,  after  making  such    deductions, 
688/.  14«.  2^.     2d,  The  share  of  Woking  in  the  general  expenses,  upon  a 
mileage  calcuhition,  exclusive  of  compensatbns  (amounting  to  384/.  2«.  \0d\ 
ii  being  found  that  the  expenses  incurred  in  Woking  equal  in  amount  its 
share  of  the  general  expenses  on  a  mileage  calculatbn.    3d,  The  share  of 
Woking  in   the  compensations,  on   the  same  calculations,  amounting  to 
183/.  9«.  \0d.    These  two  last  sums,  deducted  from  688/.  14«.  2^.  (the 
gross  receipt  for  the  tonnage  which  passes  through  Woking)  leave  a  balance 

«f £121     1     6i 

4th,  From  this  sum,  the  appellants  claim  to  deduct  10/. 
per  cent,  for  tenants'  profits,  amounting  to    .  12    2    0' 

Leaving  as  the  sum  on  which  they  are  to  be  rated    .  108  19    6^ 


If  the  Court  shall  be  of  opinion  that  the  gross  receipts  applicable  to 
Woking  are  to  be  calculated  at  3dL  per  ton  on  all  goods  carried  through 
Woking,  then  the  appellants  claim,  from  the  sum  produced  by  such  calcula* 
tk>n,  to  make  the  second,  third,  and  fourth  deductions,  and  in  such  case  the 
deductions  will  exceed  the  receipts.  The  respondents  deny  the  right  of  the 
appellants  to  make  any  of  the  foregoing  deductions. 

Thesiger,  N,  R,  Ciarke,  and  Montague  Chambere,  in  support  of  the 
order  of  Sessions. — The  case  has  two  objects,  to  obtain  the  opinion  of  the 
Court  on  the  proper  principle  to  be  adopted  in  rating  this  navigation ;  and 
on  the  deductions  which  the  proprietors  are  entitled  to  claim.  The  old 
eases  lay  it  down  as  a  principle  that  the  tolls  of  a  canal  navigation  are  ratable 
only  in  the  parish  where  the  voyage  is  completed,  and  the  tolls  become  due. 
Rex  V.  Aire  and  Colder  Navigation  (a);  Rexy.  Page  (6).  Later  decisions 
have  subsequently  broken  in  on  this ;  and  it  is  now  settled,  that  the  pro- 
prietors of  a  canal  navigation  running  through  several  parishes  are  ratable 
in  respect  of  the  profits  of  the  land  used  for  the  purposes  of  the  navigation 
in  each  parish.  Rex  v.  Milton  (e) ;  Rex  v.  Palmer  (d) ;  Rex  v.  Earl  of 
Partmore  (e).  That  being  the  case,  the  question  arises  as  to  the  mode  in 
which  the  proportion  of  each  parish  is  to  be  ascertained.    It  may  be  done  in 

(a)  8  Term  Rep.  660.  {d)  1  Barn.  A  Crei.  M6. 

ik)  4  Term  Rep.  MS.  (e)  1  Barn.  &  Crei.  551.    « 

M  8  Bam.  ft  Aid.  119. 
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Eu^iSeuch,    two  ways,  either  by  the  proportion  which  the  length  of  navigatioQ  in  each 
,^j^^^^^      parish  bears  to  the  whole  length  of  navigation^  on  a  mileage  calculation;  or 
V,  by  the  proportion  which  the  receipts  for  the  carriage  of  goods  conveyed  on 

€f  WoKiNo!*  ^  navigation  in  each  parish,  bears  to  the  receipts  for  the  carnage  of  goods 
throogh  the  whole  line.  If  there  be  a  mileage  duty,  either  mode  is  appli* 
cable ;  but  here  the  amount  of  tonnage  varies  on  difierent  parts  of  the  whole 
line  of  navigation.  The  first  method  is  therefore  inapplicable ;  and  recourse 
nrasty  in  the  present  instance,  be  had  to  the  second.  Rex  v.  Kingmgmr 
ford  (/)  shews,  that  under  similar  circumstances  the  rate  in  eadi  parish 
must  be  according  to  the  amount  of  tonnage  receipts  earned  in  the  particular 
parish,  and  not  for  a  part  of  the  whole  amount  carried  along  the  whole  line 
of  canal  in  proportion  to  the  length  of  the  canal  in  that  parish.  So  in  Rex 
V.  Lower  Mition  (g)  it  is  said,  that  proprietors  of  canal  navigation  are 
ratable  io  each  parish  m  proportion  to  the  profit  which  the  land  occupied  by 
the  canal  in  that  parish  produces.  If  it  is  more  productive  than  other  parts 
of  the  canal,  either  because  there  is  more  traffic,  or  because  larger  tolls  are 
due  upon  it,  or  because  the  outgoings  and  expenses  there  are  less,  it  nrast 
be  assessed  at  a  higher  proportionate  value.  The  same  thing  is  recognised 
in  Rex  v.  Chaplin  (A).  Applying  this  principle  to  the  present  case^  in 
which  the  amount  of  tonnage  dues  varies  in  particular  parts  of  the  naviga- 
tion, it  will  be  seen,  on  making  the  proper  deductions,  that  no  profit  whatever 
is  derived  from  that  part  of  the  navigation  which  is  within  Woking.  The 
question  then  is,  what  are  proper  deductions  !  The  neoessaiy  r^iain  and 
expenses  are  unquestionable ;  and  the  proportion  of  the  whole  sum  which 
belongs  to  Woking  must  be  clearly  deducted,  Rex  v.  Oxford  Canal  Com- 
pang  (•).  So  must  all  outgoings,  because  it  is  only  upon  such  a  sum  as  a 
tenant  would  give  alter  a  deduction  for  all  outgoings  has  been  made  that  the 
rate  can  be  made,  Rex  v.  Trueieee  tf  ike  Duke  of  Bridgwater  (J);  Rex  v. 
Adamee  (A).  :  The  sums  paid  by  way  of  compensation  must  be  also  de- 
ducted, because  so  much  of  the  receipts  as  go  to  dischaige  them,  are  not 
profits  at  all  Rex  v.  Liverpool  (I) ;  Rex  v.  Aire  and  Caider  Naoiget- 
Hon  (m),  A  reasonable  sum  for  tenants'  profits  ought  also  to  be  deducted. 
This  is  established  by  Rex  v.  Joddrell  (n),  and  Rex  v.  Jhaieee  of  the 
Duke  of  Bridgwater, 

The  Attomey^Oeneral  and  Gaeelee,  oonlril.— If  the  principle  contended 
for  on  the  other  side  is  to  prevail,  the  proprietors  might,  by  an  arbitrary 
apportionment  of  the  sum  they  are  entitled  to  claim  as  tolls  through  the 
wMe  distance,  in  any  cave  exempt  themselves  firom  being  rated  in  any  par- 
ticular parish.  They  would  never  have  any  difficulty  in  so  distributing  the 
portions  as  that  in  such  parish  the  expenses  should  exceed  the  portion.  Tlia 
power  of  doing  this  would  amount  in  efiect  to  the  power  of  procuring  them- 
selves to  be  rated  in  such  parishes  only  as  they  chose,  so  as  to  avoid  being 
rated  in  any  parish  in  which  the  rates  were  high,  and  to  be  taxed  only  where 
the  burdens  were  light  This  principle,  therefore,  cannot  be  supported:  It 
was  manifestly  the  intention  of  the  act  that  the  toll  should  be  a  mileage  toll ; 

(/)  7  Barn,  ft  Cres.  836.  (h)  4  Barn.  &  Adol.  6L 

(g)  8  Barn,  ft  Crei.  810.  (/)  7  Barn,  ft  Crct.  61. 

(A)  I  Bun.  ft  AdoL  996.  (m)  8  Bara.  ft  Adol.  588. 

CO  10  Ban.  ft  Crea.  163.  {n)  I  Barn,  ft  AdoL  408. 
U)  9  Ban.  ft  Cr«t.  68. 
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Mid»  c(Mi86qiieiit1y»  the  rate  ought  to  be  laid  on  that  principle.     The  case  of    Mii^i^K 
Res  ▼.  Kingtmnford  does  not  appl j,  because  in  that  case  the  question  was      .pj^  Yitu^ 
on  a  canal  navigation,  and  here  it  is  on  a  river  navigation.    In  &9^ry  view  of  0. 

the  case,  a  mileage  calculation  is  the  most  convenient  and  proper.  Then^  ^  wokis^ 
what  are  the  proper  deductions  to  be  made?  It  must  be  admitted  that  the 
sums  for  repairs  must  be  allowed ;  but  there  is  no  reason  why  either  the 
compensations  or  the  10  per  cent,  for  tenants'  profits  should  be  allowed. 
Mr.  Dahnaho^e  groats  clearly  ought  not  to  be  deducted,  because  they  are 
paid  only  in  respect  of  land  which  is  not  in  Woking, 

Cur.  adv,  vuH, 

Lord  DsHMAN,  C.  J.,  in  this  term  (0)  (25  Nov.),  gave  jlidgment — ^The 
proper  scale  and  rule  by  which  canal  companies  are  to  be  rated  is  laid  dbwn 
in  Rex  v.  Kingewinfbrd  in  these  words  :**^  A  canal  company  is  to  contri- 
bute to  the  relief  of  the  poor  in  each  parish  through  which  the  canal  passes, 
in  proportion  to  the  profit  which  they  derive  from  the  use  of  their  land  in 
that  parish.''  It  is  also  truly  observed,  in  the  same  judgment,  that  "  if  there 
is  the  same  traffic  through  the  whole  line  of  the  canal,  every  part  of  the 
canal  will  earn  an  equal  proportion  of  the  tolls;"  while,  on  the  other  hand, 
''  if  the  profits  vary  in  difierent  parishes,  the  rate  must  vary  in  the  same 
proportion."  Apply  that  principle  to  the  present  case ;  the  thorough  trade 
pays  one  gross  sum  for  the  whole  line,  and  all  parts  of  the  canal  are  equally 
profitable;  the  proportion  of  Woking  must,  therefore,  be  ascertained  by  a 
mileage  calculation  with  reference  to  the  whole  line.  Again,  the  short  trade, 
as  it  is  called;  pays  one  gross  sum  for  the  whole  distance  gone  over,  and  all 
parts  of  that  distance  are  equally  profitable:  the  proportion  of  Woking 
must,  therefore,  again  be  ascertained  by  a  mileage  calculation  with  reference 
to  the  whole  distance  gone  over.  The  tolls  earned  by  passing  over  parts  of 
the  canal  which  do  not  include  Woking;  will  be  wholly  excludedl  By  the 
fhcts  (bund  in  the  case,  the  true  proportion  of  Woking  in  the  gross  yearly 
receipts,  according  to  this  calculation,  is  688/.  149.  t^d.  The  next  question' 
is,  what  deductions  (if  any)  ought  to  be  made  from  that  sum  ?  The  neces^ 
sary  repairs  and  expenses  must  of  course  be  deducted ;  and  a6  they  ate 
found  to  be  equal  throughout  the  line,  the  proportion  of  Woking'  milfrt  be 
ascertained  by  a  mileage  calculation,  and  is  found  to  be  384f  2Sg,  iOdl  Mf. 
Dalmaho^e  groats  are  payable  in  respect  of  the  use  of  the  canal  within  htr 
land  in  the  parish  of  Stoke,  and,  therefore,  if  they  could  be  deducted  at  all, 
they  must  be  deducted  from  the  profits  in  that  parish,  and  not  from  the  pro- 
fits in  Woking;  but  these  groats,  as  well  a^  the  per  eetttagee  to'  £ord 
Montague  and  the  corporation  of  Guilford',  are  payable  out  of  the  profftar 
of  the  canal,  and  are  in  truth  nothing  more  than  rent  charges ;  they  do  not' 
aflect  the  value  of  the  occupation,  or  the  rent  which  a  tenant  would  give, 
but  only  shew  amongst  whom,  and  in  what  proportion,  the  rent  or  pNifift  is 
fo  be  divided.  The  poor  rates  must  be  paid  upon  the  whole  of  the  profits 
by  those  who  receive  them,  namely,  the  proprietors ;  and  they  must  settle 
the  matter  as  they  can  with  those  who  are  entitled  to  slrare  the  profits*  with 
them,  and  who  may  be  considered  in  some  shape  as  proprietors.  'Hte'sanftr 
reasoning  applies  to  the  two  sums  as  a  compensation  to  the  mills,  for  they 

(0)  The  case  was  argnH  in  Batter  Term  last. 
2q2 


54e  TERM  REPORTS  ra  thb  KING'S  BENCH. 

also  are  payable  out  of  the  profits.    One  only  of  the  miUs  is  situate  in 
Woking,  the  compensation  paid  to  which  is  65t  6*.;  but,  for  the  reasons 
1^  stated  above,  we  think  that  not  even  this  sum  can  be  deducted.    Upon  the 

TbeMuMtent*  ^^^j^  jj^  -^g  receipte  earned  in  Wokmff  are  found,  according  to  the 
°*  principles  here  laid  down,  to  be  688/.  I*,,  ^d. ;  from  that  sum  must  be 
deducted  384/:  2».  lOd.  for  repairs  and  expenses,  leavmg  a  balance  of 
304i  11#.  4f/.,  from  which  I0l.p*reent.  fortenante'  profits,  amounting  to 
30/  9«  !*</.,  must  be  deducted,  according  to  the  rule  laid  down  in  Rex  t. 
The  Trtuteei  of  the  Duke  of  Bridgwater.  The  case  indeed  does  not  state 
distinctly  that  lands  are  rated  at  rack  rent,  or  upon  what  principle,  in 
Woking;  but  it  finds  that  10/.  percent,  is  a  reasonable  deducUon  for  tenants 
profiU,  and  we  presume  that  the  feet  is  so,  and,  therefore,  this  deduction 
must  be  made  in  order  to  equalise  the  rate.  The  sum,  therefore,  at  whKli 
the  company  ought  to  be  rated  in  Woking  will  then  stand  at  274/.  2».  U. 


The  Kino  ».  Round. 


1  A  rrtuin  to  THE  defendant  had  been  a  surveyor  of  highways  within  the  parish  of  »M- 
\JLdMn^  A  „«,4„r„,  from  i»fKA««/i»u.»,  1827,  to6thOe<o6«r,  1832.  Awntofman- 
Sif.  '^r**  damns,  tesid  the  7th  May,  1834,  was  issued.  It  recited  that  «;;»""  ^'"f 
^^"L  accounts,  assessments,  rates,  and  other  documenU  relating  to  the  h^hways. 
aUSl;"^.  were  in  his  custody,  power,  or  possession,  and  ought  to  be  delivered  to  ^ 
Sly  »d  »«-  churchwardens,  and  that  although  he  had  been  r^uested  ^yt^f  "J»^'"; 
SS&Shim  to  tj,e„  up,  he  had  neglected  to  do  so.  and  commanded  Jum  to  debver  them  up 
tTio":^^'  '.cer  J;  persons  therein  named  churchwardens.  I"  ^'••Or  T«^.  .83^.^ 
book^  *j  in  defendant  made  the  following  return :-"  I  had  not,  on  the  7th  May,  18*t 
\^'^J^.  n^have  I  since  hitherto  had,  nor  have  ^ -"  » -^ '^'"f y',P?7;'J 
*^  "f  *'  Dossessbn.  any  beok  or  books  of  account  reUting,  &c,  nor  had  I  any  men 
ro?'.?^L''S^  TmT'LT  power,  or  possession  when  I  was  required,  on  the  behjf  rf 
SSiS  %»  the  within-named  churchwardens,  to  deliver  the  same  to  them  |  therefore  I 
SSdlliSSUt.  '^  Z.L  to  deliver  any  such  to  the  withm-muned.  &c..  as  withm  I  am  com- 
t^X^"  Z^r  A  rule  n  Jto  quash  the  return,  and  for  a  peremptory  n-n- 
^ghftotaT.     damns,  having  been  obtained,  the  case  came  on  m  the  crown  paper. 

shewn  that  he  ,  .    ,     a         «^«a  fnrthpr 

bad  them  Dot  .    ,^  p^Uock   for  the  Crown.— The  return  ought  to  have  gone  luruwr 

»2ir-  ^I-^t^ii  tte  dlndant  had  these  papers  in  his  possession  at  ^y«» 
Sr4Si?4  time-^  they  were  public  documenU  which  »»^-^^^;;;J,,*°J,*;C^ 
„d  S.  ^  of  i,t  ^  gt^te  what  has  become  of  them,  t  «f  ~™'f  f  7^*^  '  j^^^n  tte 
*n.Two»,d  and,  imleed.  the  almost  m^essary  inferen^  .s.  that  he  had  *«»^*;^ ^^ 
luyeb«n.uiB.  '  .  ^  application  by  the  churohwardens.  and  that  of  the  serving  oi  u. 
^^.'^  S  m  Surt  has  a  right  to  see  how  these  books  and  papers  on«  u^ 
»r^t  possesskm  went  from  him.  and  how  fer  he  has  ^^^T'^' J^^^*^^ 
or  sine*.  H-  ha.  merely  stated  a  legal  conclusion;  a  question  of  '»''' ""'    .„  v^ 

Se  stulTtove  stated  fact?  «.d  have  left  the  Court  to  draw  the  ««clu«on 

of  law. 

Sir  W.  FoUetU  eanlrd,  was  stopped. 
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Pattbson,  J.  (a).— In  the  absence  of  authority,  I  cannot  see  that  there  is  JTiV  ^^^ 
any  doubt  upon  this  subject  A  mandamus  directs  a  man  to  do  a  certain 
thing;  it  directs  him  in  this  case  to  deliver  up  all  "books  of  account  in  his 
custody,  power,  or  possession."  That  must  be  taken  to  mean  at  the  time  of 
serving  him  with  the  writ.  He  returns  more  than  is  necessary  for  him  to 
return.  The  7th  of  May  is  the  teste  of  the  writ,  and  he  returns  that  on 
that  day  he  had  not  any  such  books  of  account,  &c.  in  his  custody,  power, 
or  possession,  nor  had  he  any  such  when  he  was  required  on  behalf  of  the 
churchwardens  to  deliver  up  the  same:  He  has,  therefore,  gone  further  than 
he  need  go  in  making  a  return  to  this  writ.  One  argument  raised  against 
the  return  is,  that  his  statement  amounts  to  an  inference  that  he  had  them 
during  the  interval.  It  is  said,  that  by  returning  that  he  had  not  these 
papers  on  the  7th  of  May,  and  that  he  had  them  not  at  the  time  when  they 
were  demanded  of  him  by  the  churchwardens,  he  has,  in  fact,  admitted  that 
he  had  them  in  his  custody  in  the  interval.  Even  if  that  were  so  he  would 
only  be  bound  to  return  that  he  had  them  not  at  the  teste  of  the  writ,  pro- 
vided that  they  were  no  longer  in  his  custody.  It  is  then  said  that  he  ought 
to  have  returned  the  facts,  to  shew  what  he  has  done  with  them.  But  that 
is  a  question  of  fact.  The  allegation  in  the  present  return  is  traversable,  or 
an  action  may  be  brought  upon  it  as  for  a  false  return.  If  there  were  any 
authorities  to  shew  that  where  a  man  is  once  proved  to  have  had  papers  in 
his  possession,  he  must  shew  distinctly  what  he  has  done  with  them,  it  would 
be  a  diflerent  thing ;  but  no  such  authorities  have  been,  nor,  as  far  as  I  know, 
can  be,  cited.  The  return  might  have  been  more  full,  and  it  would  have 
been  more  satisfactory,  but  I  cannot  say  that  it  is  not  in  law  sufficient. 

Williams,  J. — Suppose  that  this  was  intended  as  an  argumentative 
excuse  to  meet  the  ear  only,  but  not  the  facts  of  the  case,  an  action  for  a 
&lse  return  will  lie,  and  the  return  may  be  shewn  to  be  untrue  and  evasive. 
If  the  defendant  chooses  to  put  such  a  construction  on  the  matter  as  to 
suppose  that,  because  he  has  handed  over  the  papers,  he  can  evade  the  force 
of  this  mandamus,  he  will  find  out  his  error,  and  will  suffer  for  the  attempt 
to  impose  on  the  Court  by  such  a  mystery. 

Coleridge,  J.,  concurred. 

Rule  discharged  without  costs. 

(a)  LATd  Denman  wai  absent  on  account  of  severe  illness. 

Doe  d.  Hioos  and  others  v.  Terry  and  others. 

"p^JECTMENT  for  premises  situated  in  the  parish  of  St.  Mary,  Reading,  1.  Evidence  of 

Berkshire.    The  demise  was  laid  by  the  lessors  of  the  plaintiff,  as  the  £,*pi^hoffi«« 

churchwardens  and  overseers  of  the  poor  of  the  parish  of  St,  Mary,  Read-  » their  ch«- 

wg,  for  the  time  being.     At  the  trial,  before  Alder  son,  B.,  at  the  Summer  is  evidence  to' 

Assizes  for  Berkshire,  1834,  a  verdict  was  found  for  the  plaintiffs,  subject  '^^^Jj^fo^" 

to  the  opinion  of  the  Court  upon  the  following  case: — ^It  was  proved  that  w^itis^paid 

is  parish  pro- 
2>erty  within  the  operation  of  the  59  Geo.  3,  c.  12,  s.  17,  so  a«  to  enahle  the  parish  officers  tor  the 
time  being  to  maintain  ejectment  against  a  person  holding  under  a  lease  granted  by  the 
pariah  officers  nreviously  to  the  Statute. 

2.  A  person  holding  under  a  lease  granted  by  parish  officers  before  the  Statute,  is  a  tenant 
from  year  to  year. 
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MSiffft  Bmh,  the  lessors  of  the  plaintiff  wece  the  cfaurchwardeDS  and  oreneera  of  the  poor 
DoBdeni  ^  ^^^  ^^  parish  of  JSt.  Mary,  Reading,  at  the  time  of  the  adioii  bein^ 
Hioot  '  pomtDepGed,  and  of  the  demise  in  the  declaration.  A  rent  of  I/.  }09. per 
TuLET.  <OH»vm  had  been  paid  by  the  predecessors  of  the  defeodapts  in  (be  teoaocj 
to  the  diflerent  successive  churchwardens  of  the  said  panah,  fer  manjr  years 
prior  to  the  passintg  of  the  Stat.  &9  Geo.  3,  c  12 ;  and  since  Ihai  act  came 
into  operation,  the  rent  had  continued  to  be  paid  in  like  manner  bjr  the  pre- 
decessors of  the  defendants  and  by  the  defendants  down  to  the  tine  of  the 
ej(:piration  of  the  following  notice  to  quit.  On  the  23d  day  otMareh,  1833, 
a  notice  to  quit  the  premises  in  question  (of  which  the  foUowioig:  is  a  copy) 
was  duly  served  on  the  several  defendants.  *'  To  Messrs.  /oAn  TVrry, 
John  Simmone,  the  younger,  and  John  Ford,  the  younger.  You  are  hereby 
required  to  quit  and  deliver  up  the  quiet  and  peaceaUe  possession  of  all  that 
messuage,  tenement,  or  dwelling-house,  out-building6»  lands,  and  heredita- 
ments, with  the  appurtenances,  situate  on  the  north  side  of  CaHh-etreet, 
Reading^  which  you  now  hold  of  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  St,  Mary,  Reading,  to  the  churchwardens  and  over- 
seers of  the  poor  of  that  parish,  on  MioktuknoM^day  next,  or  at  the  expira- 
tion of  the  current  year  of  yo^r  tenancy.  Dated  the  20th  day  of  March, 
1833. 

"  John  Qk$y,  Richard  Mount, 

"  Churchwardens  of  the  said  paridi. 
"  W.  mnhwor4h,  John  Wheeler,  W.  H.  Tyhuret, 
**  Overseers  of  the  poor  of  the  said  parish." 

The  persons  who  signed  the  notices  filled  the  offices  which  they  are  described 
as  filling*  but  had  gone  out  of  office  before  this  action  commenced.  The 
defence  set  up  was  a  holding  under  a  lease.  On  the  part  of  the  defendants, 
the  following  title  was  deduced.  A  lease  was  put  in,  dated  the  23d  day  of 
April,  1753,  made  between  Thomae  Knapp  and  John  Knott,  wardens  of  the 
parish  of  St.  Mary,  in  Reading,  in  the  county  of  Berke,  of  the  one  part,  and 
and  Wm.  Earlee,  of  the  same  parish,  baker,  of  the  other  part ;  probate  of 
the  will  of  the  said  Wm.  Earles,  dated  the  first  day  of  Novemher,  17^ ;  and 
an  indenture,  dated  the  2d  of  October,  1801,  made  between  John  Newberry, 
of  the  first  part,  Samuel  Ford,  of  the  second  part,  Anna  Harris  and  Robert 
Harris,  of  the  third  part,  the  said  Wm.  Earles,  of  the  fourth  part,  Chas. 
Bennett  and  Lydia  his  wife,  John  Compton  and  Mary  his  wife,  and  Samuel 
Ore,  of  the  fifth  part,  and  Mary  Searle,  of  the  sixth  part ;  by  which  said 
indenture  of  lease  of  the  23d  of  April,  1753,  the  said  Tkomas  &uipp 
and  John  Knott,  in  consideration  of  a  surrender  of  a  former  lease,  of  which 
about  twelve  years  were  then  unexpired,  and  also  of  a  fine  of  2.0/.,  demised  the 
said  premises  now  sought  to  be  recovered  by  the  present  action  to  the  said 
Wm.  Earles  for  fifly-one  years,  from  Lady^day,  1753,  at  the  yearly  rent  of 
30«. ;  and  which  lease,  by  virtue  of  the  said  will  of  the  first  day  oi  November, 
1765,  and  of  the  said  indenture  of  the  2d  day  of  October,  1801,  became 
vested  in  Mary  Searle.  A  lease  was  also  put  in  by  the  defendants  and 
admitted,  which  was  dated  the  29th  day  of  April,  1802,  between  John 
Moore  and  Nathaniel  Clissold,  churchwardens  of  the  parish  church  of  St. 
Mary,  in  Reading  aforesaid,  of  the  one  part,  and  Mary  Searle,  widow,  of 
the  other  part,  whereby  the  premises  in  question,  therein  described  to  be 
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parcel  of  the  lands  and  tenements  belonging  to  the  parish  church  of  Si.    Kk^sBendu 

Mary,  in  Reading,  were,  in  consideration  of  the  surrender  of  the  aboTe-men-     .|)^7deBi. 

tioned  l^ase,  granted  to  Earles  (of  whidi  two  years  were  then  unexpiredX        ^^^'  ' 

and  of  a  fine  of  TO/.,  demised  to  the  said  Mary  Searle,  her  executors,  ad-       Tiuit.^ 

ministrators,  and  assigns,  to  hold  from  the  feast  day  of  the  Annunciation  of 

the  Blessed  Virgin  Mary  then  last  past,  for  fifty-one  years,  paymg  yearly 

unto  the  said  churchwardens  and  tl^r  successors,  the  rent  of  80«.  on  the 

feast  days  of  St  Michael  and  the  Annunciation  of  the  Blessed  Virgin  Mary, 

by  equal  portions.    It  was  admitted,  on  the  part  of  the  lessors  of  the 

pontiff,  that  the  defendants  were  the  legsll  representatives  of  the  said  Mary 

Searie,    It  was  contended,  on  the  part  of  the  lessors  of  the  phtintifl^  that 

the  last-mentioned  lease  was  void,  and  thilt  the  estate  and  interest  in  the  said 

premises  had  vested  in  the  churchwardens  and  overseers  of  the  poor  of  tiie 

said  parish  of  St.  Mary,  Reading,  by  the  operation  of  the  Statute  before 

referred  to,  and  that  the  defendants'  only  interest  therein  had  been  as 

tenants  from  year  to  year,  which  the  notice  to  quit  had  determined.    The 

question  for  the  opinion  of  the  Court  was,  whether,  under  these  circum- 

stahces,  the  lessors  of  the  plaintiff  were  entitled  to  recover. 

Talfourd,  Serjt.  (with  whom  was  WhaieUy),  for  the  lessors  of  the  plaintiff. 
— ^This  property  was  vested  in  the  lessors  of  the  plainti^  as  churchwardens 
and  overseers  of  the  poor,  by  virtue  of  the  59  Geo,  3,  c.  12.  The  language 
of  tfie  I7th  section  (a)  is  most  general,  and  comprehends  all  buildings  and 
lands  belonging  to  the  parish.  In  Doe  d.  Jackton  v.  Hiley  {h)  the  Statute 
was  held  to  vest  in  the  churchwardens  and  overseers  of  the  parish,  all  build- 
ings, lands,  and  hereditaments  belonging  to  such  parish,  not  merely  where 
the  profits  thereof  are  applicable  to  the  relief  of  the  poor,  but  where  they  are 
applicable  to  those  purposes  for  which  church  rates  are  levied.  The  judg- 
ment of  the  Court  in  that  case  is  very  strong.  In  PhilUpe  v.  Pearce  (e)  it 
was  held,  that  a  mere  payment  of  rent  to  parish  officers  creates  no  tenancy 
from  year  to  year.  That  case,  and  Doe  d.  Simpson  v.  Butcher  {d),  and 
Jenkins  d.  Taie  v.  Church  (e),  shew  that  the  lease  to  Mary  Searle  being 
void,  is  not  set  up  by  the  acceptance  of  rent 

Ludlow,  Serjt.  (with  whom  was  Talbot),  contrd,^^The  lessors  of  the 
plaintiff  gave  no  evidence  of  title.  They  merely  proved  payment  of  rent 
under  a  lease  in  1753.  The  defendants  put  in  that  lease,  and  also  another 
granted  in  1802,  under  which  they  claim.  As,  therefore,  the  case  of  the 
lessors  of  the  plaintiff  was  founded  on  the  lease  of  1753,  they  were  estopped 
from  disputing  that  lease.  The  lease  of  1802  was  equally  conclusive, 
because  it  was  granted  by  parties  having  the  same  title  as  the  lessors  of  the 
plaintiff. 

(a)  **  That  allbaildings,  lands  and  here-  and  may,  and  they  are  hereby  empowered 

muneDts  which  shall  be  paichaaed,  hired,  to  accept,  take,  and  hold,  in  the  nature  of  a 

or  taken  on  leaie  by  the  churchwardens  and  bod^  corporate,  for  and  on  behalf  of  the 

overseers  of  the  poor  of  any  parish,  bj  the  pansh,  all  sach  buildings,  lands,  and  here- 

autbority  and  for  any  of  the  purposes  of  ditaments,   and  alio  all  other   building, 

this  act,  ihall  be  conveyed,  demised,  and  lands,  and  heredilamente  belongiag  to  such 

assured  to  the  churchwardens  and  overseers  parish. 

of  the  poor  of  every  such  parish  respec-  (6)  10  Barn.  A  Cres.  886. 

tivdy,  and  their  successors,  in  trust  for  the  (e)  5  Bam.  A  Cres.  483. 

parish ;  and  such  churchwardens  and  over-  {d)  1  Dougl.  50. 

seers  of  the  poor,  and  their  successors,  shall  (e)  Cowp.  488. 
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Kh»tt»  BemK        Talfaurd,  Serjt.,  in  reply. 

Dob  denu 
UiGos  Pattbson,  J.  (/).— My  difficulty  is  to  see  how  it  is  stated  in  this 

TxEET.  ^^  ^  property  sought  to  be  recovered  is  parish  prc^ierty.  The  fact  is 
not  stated  in  a  manner  that  is  satisfactory  to  my  mind.  I  expected  to  have 
some  history  of  it  previously  to  the  time  when  this  lease,  now  said  to  be  void, 
was  granted.  Nothing,  however,  is  said  on  that  subject,  but  that  the  defendant 
and  those  under  whom  he  claims  paid  rent  In  Doe  d.  Jaekmm  v.  HiUy  it 
appeared  that  the  parish  officers  were  feoffees,  and  that  a  lease  was  granted 
by  them,  which  was  valid  at  the  time  it  was  granted.  In  the  meantime  came 
the  Statute,  and  the^  parish  officers  brought  ejectment,  and  the  demise  was 
stated  to  be  a  demise  by  the  heir  at  law  of  the  surviving  feoflee.  But  Loid 
TnUerdm  there  said,  that  the  property  passed  to  the  parish  officers.  That 
is  strong  to  shew  that  it  is  so  transferred  by  the  operation  of  the  Statute. 
Here  it  does  not  appear  that  it  was  in  these  persons  at  all  before  the  Statute. 
The  doubt  I  had  as  to  this  being  parish  property  is,  however,  almost  removed 
by  the  circumstances  of  this  particular  case.  The  defendant  had  paid  rent 
to  the  parish  officers,  and  so  had  admitted  that  the  land  was  land  belonging 
to  the  parish  in  the  popular  sense  of  the  term  in  which  it  is  used  in  the 
Statute.  If  that  is  so,  the  fee  simple  became  vested  in  the  parish  officers  as 
a  corporation,  and  they  have  received  rent  as  such ;  and  the  parish  officers 
must,  therefore,  be  considered  to  have  the  legal  estate  in  fee.  The  only 
remaining  question  is,  whether  the  defendants  must  be  considered  to  hold 
from  year  to  year  or  under  this  lease.  I  do  not  understand  clearly  who  were 
the  demising  parties.  I  think,  however,  that  they  were  the  churohwardens 
of  the  parish.  It  is  stated  that  it  was  a  demise  from  the  wardens  at  that 
time ;  but  at  that  time  they  had  no  legal  right  to  make  the  demise,  and  their 
act,  therefore,  would  not  pass  any  legal  interest  in  the  premises.  That 
demise,  therefore,  would  operate  against  nobody.  It  is  clear  that  the  present 
lessors  or  the  plaintiff  cannot  claim  by  the  privity  of  the  persons  who 
granted  that  lease.  If  they  could,  then  the  present  parish  officers  would  be  cor- 
rectly described  as  owners  of  the  reversion ;  but  they  have  not  the  reverskm. 
We  must  hold  that  the  lease  was  not  a  legal  instrument  at  all,  and  that  it 
passed  no  legal  interest,  and  that  the  present  lessors  of  the  plaintiff  do  not 
claim  under  the  grantors  of  that  lease,  or  in  respect  of  any  privity  of  estate 
with  them.  The  holding  of  the  defendants  must,  under  all  these  circum- 
stances, be  considered  merely  a  tenancy  firom  year  to  year,  and  the  plaintiff 
must  have  judgment. 

Williams,  J. — I  am  of  the  same  opinion.  The  doubt  I  once  entertained 
upon  this  case  has  been  removed  upon  a  full  consideration  of  the  circum- 
stances. When  we  see,  both  in  the  lease  of  1753  and  in  that  of  1802,  per- 
sons described  as  churchwardens  of  St.  Mary,  Reading^  letting  out  the  land 
belonging  to  the  church  of  that  parish,  it  does  not  seem  to  me  that  they  can 
be  considered  as  mere  private  individuals.  It  is  clear  to  me,  that  this  is 
parish  land.  As  to  the  questions  of  estoppel,  and  privity  of  estate,  it  seems  tc 
me  that  neither  one  nor  the  other  is  applicable  to  this  case ;  for  the  present 
lessors  of  the  plaintiff  are  absolute  strangers  to  the  grantors  of  the  lease.    It 

(/)  Lord  Denman  was  absent,  from  iodisposition. 
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leems  to  me,  that  there  is  nothing  to  prevent  the  operation  of  the  Statute  M 
to  these  lands,  that  the  defendants  must  be  considered  merely  as  teonts 
from  year  to  year,  and  that  the  notice  given  in  this  case  is  snffideut 

CoLERiDOB,  J. — ^The  only  question  is,  whether  thov  is  a  prima  facte  case 
on  the  part  of  the  plaintiff,  and  if  so,  whether  it  is  not  answered  by  the  de- 
fendants. Now  there  is  a  prima  facie  case  by  the  proof  of  payment  of  rent; 
and  if  the  land  in  question  has  been  parish  property  since  the  59  Geo,  3,  it 
would  be  held  by  the  defendants  with  the  privity  of  the  overseers.  The  words 
"  land  belonging  to  the  parish'"  in  that  Statute  must  be  taken  in  a  popular 
sense,  and  not  in  the  strictly  legal  sense.  The  evidence  of  the  defendants, 
instead  of  answering,  helps  out  a  weak  case  on  the  part  of  the  plaintiff; 
for  the  lease  describes  the  land  and  the  parties,  the  one  as  parish  land,  the 
other  as  the  churchwardens  of  the  parish.  This  land  is,  therefore,  made 
out  to  be  parish  property  sufficiently  to  satisfy  the  words  of  the  Statute. 
Then  there  is  the  relation  of  landlord  and  tenanKbetween  the  parish  officers 
and  these  defendants,  and  the  tenancy  was  well  determined  by  the  notice. 

Judgment  for  the  plaintiff. 


The  Kino  v.  The  Inhabitants  of  Milb  End  Old  Town. 

^RDER  for  the  removal  of  Ann  CoUeraU  and  her  male  bastard  diild,  1.  The  daughter 
from  St,  Leonard e,  ShorediUh,  to  Mile  End  Old  Town.    On  appeal,  ^^^Tin  ^"*' 
the  Sessions  confirmed  the  order,  subject  to  the  following  case :— The  pauper,  '^^^H'JE^ 
Ann  Coiierallf  aged  18  years,  who  has  never  done  any  act  to  gain  a  settle-  ^uued  no 
ment  in  her  own  right,  was  bom  in  wedlock,  in  the  hamlet  oiMUe  End  Old  »«**l«nfn*.  ^^ 

mne  cnitTse* 

TWn,  of  Irish  parents,  who  have  not  gained  any  settlement  in  England.   On  able,  and  ai>- 
the  20th  ofAuguet,  1834,  the  said^nn  Cotlerall  was  delivered  of  a  male  t^HM!t^^' 
bastard  child,  in  Shoreditch  parish,  in  the  house  of  her  father,  with  whom  ahe  could  not 
she  continued  to  reside  as  part  of  his  family,  occasionally  going  out  charing ;  the'paruh 
and  on  the  21st  of  Auguety  1834,  application  was  made  by  her  mother  to  7^^'*!^^7*f 

4.   *v.         ..     .    *.         1.  iT  -        ,  ,^M        ^  ..        ^    .         bora;  for  that 

the  overseers  of  Shoredtteh  for  relief  for  the  said  Ann  Coiierall  and  her  relieftoherwas 
bastard  child  only ;  on  which,  and  after  examining  the  mother  of  the  pauper-  f|[||ieV which 
on  oath,  an  order  was  made  by  two  justices,  directing  the  said  pauper  and  made  the  whole 
her  male  bastard  child  to  be  removed  to  the  hamlet  of  Mile  End  Old  Toum^  abultV/rvkmi, 
the  place  of  her  birth,  and  alleged  legal  settlement.  The  hamlet  of  Mile  J"^*^*^  '''• 
End  Old  Town  appealed  against  the  order  to  the  last  General  Sessions  of  '2.  The  8  ft  4 
the  Peace  for  Middleeex,  held  in  September,  1834,  when  the  order  of  j|^;tiSM!Sd  w 
removal  was  confirmed.  The  question  for  the  decisk>n  of  the  Court  was,  alteredb7the4 
whether,  reference  being  had  to  the  provisions  of  the  8  &  4  Wm,  4,c.  40,  M^hatthe^Uw,' 
8.  2,  and  the  4  &  5  Wm.  4,  c.  76,  ss.  56  and  71,  the  pauper  and  her  bastard  aa  respecu  r^* 
child  were  settled  in  the  hamlet  of  Mile  End  Old  Town  under  the  circum-  children*of 
j«tances  above  stated.    If  the  Court  should  decide  this   question  in  the  Scotch  or  Iriah 


parenta, 
eulated  1 
former  S 
ia  not  ah 
by  the  Utter. 


negative,  the  order  of  Sessions  was  to  be  quashed,  if  otherwise,  to  stand  euiated'bj  the 

confirmed.  former  SUtote, 

vu««  un««j.  ^^  ^^^  altered 

Prendergaet,  in  support  of  the  order  of  Sessions.-— The  pauper  here  became 
chargeable,  and  was,  therefore,  removable.  She  was  properly  removable  to 
Mile  End  Old  Town.    She  was  bom  there,  and  her  parents  having  no 
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t  of  IhBir  oihi  lo  ttnikt  ^ip^  \t^,^t^di!^vaiitA  %  Urth  settletMot  i& 
indpteoa.  Tim  point  iviftdfeckfed4ill2^d?Y.PI7ktYeAmren(a)^  Thatcase  de- 
pended o*  ite  oHistriieliMi  of  tbe#9  G^.  8^c.  12,8.  3S,  the  words  in  which 
are  identical  with  those  of  the  3  ft  4  Wm,  4,c  40,  s.  2,  on  which  the  orderin 
the  ptescat  oMe  was  laade.  In  bolh  fllattites  the  words  refer  to  any  person 
wk)  ktm  beoQttie  **  ehlM^geable  by  himself  t>r  herseU;  or  his  or  her  family.'* 
Thai  tfase  shews  that  the  place  of  the  birth  of  this  pauper  was  lier  place  of 
legal  tellleiBelit,  though  slie  was  borti  of  IrWl  parents.  In  one  respect, 
the  presaftt  is  a  ettoiiger  case  than  the  former ;  tot  here  the  pauper  actually 
isaeiyed  ffelief>  thefe  the  pauper  was  only  constructitely  chargeable.  Besides, 
the  pauper  here  was  emanoipated  from  her  Other's  family.  The  recent 
Statate  shews  that  SUdi  iKras  the  intention  of  the  Legislature.  The  4  ft  5 
Wm.  4,  H.  Y6»  s.  56)  enacts,  that  an  relief  given  to  or  on  account  of  any  child 
voder  the  age  of  sixteen  riiaH  be  considered  as  giren  to  the  father.  Again, 
s.  71,  has  a  similar  reference  to  the  age  of  sixteen.  That  Statute,  therefore, 
i&xes  sixteen  as  the  age  of  emancipation,  or  at  least  it  is  so  for  this  purpose. 
^{khrUlg^,  J.— That  Statute  certainly  seems  to  negative  the  liability  of 
'  the  fasher  after  the  <^ild  has  attained  the  age  of  sixteen.] — The  doctrine 
contended  for  was  recognised  to  a  certain  extent  in  Rex  v.  Benett  ohd 
Broughtcn  (6),  and  Rex  v.  GrmU  Claeton  (c). 

Theeiffer,  eon^rii.— The  case  of  Rex  v.  Whtiehixven  was  one  merely  of 
ooDstnsctiTe  chai^eabllity.  Here  the  pailp^  had  actually  become  chargeable. 
Under  th6  59  Osv.  8,  and  8  ft  4  Jt^.  4,  the  pauper  otlght  to  have  been  i^ 
moved  not  to  the  parish  in  whkh  ^  i^  bom,  but  iotreiand.  Her  charge- 
ability  had  made  her  father  remdvable,  aMd  slie  must  go  with  him  as  part  of  his 
family.  From  the  71  seetion  of  the  4  ft  8  Wni,  4,  c.  76,  it  is  clearly  manifest 
tkit  the  Statute  has  mo  applkation  trfiatevef  to  tins  case.  It  applies  to  the 
diildren  not  of  Irish  or  Seo^tah  parents^  but  of  English  ex(;Iu8ively :  for  that 
section  is,  that  eveiy  b^tard  riadl  fbllow  the  settlemettt  of  the  mother  till 
the  age  of  sixteea  That  tuAe  could  not  possibly  apply  here,  for  here  the 
mother  had  bo  eettlement.  The  other  side  must  be  driven  to  contend,  in 
order  to  make  this  statute  applicable,  that  when  the  c^ild  becbmes  sixteen  it 
obtains  a  settlemcM  of  its  own.  The  case  of  Rex  v.  Leede  (d)  is  decisive 
to  shew  that  the  pauper  here  cannot  have  any  settlement  in  England,  Here 
the  pauper,  though  Wii  in  Enffkmd,  t^as  bom  of  Irish  parents,  and  bom  in 
wedlock,  and  consequently  had  no  seittlement  whatever.  Before  the  passing 
of  the  4  ft  5  Wm,  4)  gi<eat  doubts  were  entertained  whether  relief  to  a  mem- 
ber of  a  family  waa  t^lief  to  the  head  aff  that  family,  Wititham  v.  Sparke  (e) ; 
Rex  V.  PramUngluMi  (/) ;  Rex  t.  St  Mary  Weetport  0).  The  56  section 
of  that  Statute  wae  framed  to  do  away  with  those  doubts.  It  does  not  how- 
ever apply  to  Seotch  or  Insn  paupers,  with  respect  to  whom  the  law,  as 
enacted  by  the  3  ft  4  Wm,  4,  remains  as  it  was  before.  The  case  altogeth^ 
depends  upon  the  8  ft  4  Wm.  4,  and  unless  that  is  repeiEiled  by  the  4  ft  5 
Wis.  Af  the  Sessions  were  wrong. 

Cur.  adn.  tmb. 
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Patts80N»  J.,  oa  a  nubeequent  day  (85  Nc9.)^  gave  jmigmBgAj^Tlm  case 
vraB  argued  during  mj  Lord's  absence,  before  my  brothers  WUinm^,  CoU- 
Ttdffe,  and  myself.    The  question  was,  whether  the  removal  of  the  pauper      "^t.' 
.with  her  infant  bastard  child  to  the  appelant  hamlet  of  Mih  Emd  Old  Town    ^^^f^^ 
ought  to  be  affirmed.    And  that  d^nds  upon  this  further  and  principal     }f^^^^^ 
question,  whether  she  ought  not  to  be  remoml  with  her  fitther  to  heland,       *^    "** 
under  the  provisions  of  the  3  &  4  Wm,  4,  c  40,  s.  2.    The  case  states,  that 
the  pauper  was  bom  in  the  i^ppellant  hamlet,  of  Irish  parents,  who  had 
gained  no  settlement  in  England.    They,  therefore,  are  direcUy  within  the 
section  of  the  Statute  f&bove  referred  to.    But,  at  the  time  this  order  was 
made,  the  father  had  become  chargeable  to  the  parish  of  St  Leonard,  Skore^ 
ditch,  provided  the  effect  of  that  Statute  has  not  been  altered  by.  the  subse- 
quent Act  of  the  4  &  5  Wm.  4,  c.  76 ;  and  it  seems  to  us  that  the  pauperis 
father  was  so  chargeable  at  the  time  in  question.    The  language  of  the 
section  of  the  first  mentioned  act,  with  reference  to  this  aul^ect,  is,  "  have 
become  chargeable  by  himself  or  herself,  or  his  or  her  ftmily."    Now  the 
pauper  was,  at  the  time  of  her  removal,  living  with  her  father  as  a  part  of  his 
family,  die  not  having  done  any  act  or  contracted  any  relation  inconsistent 
with  that  character.    The  residence,  therefore,  of  the  pauper  under  her 
father's  roof,  in  the  manner  stated  in  the  case,  did  warrant  the  Other's 
removal  to  Ireland,  and,  as  a  consequence,  the  daughter's  also.    It  is  now  to 
be  considered  how  far  the  former  act  is  affected  by  the  kte  act  of  the  4  &  5 
Wm.  4 :  and  it  is  at  once  observable  that  the  obfect  of  the  two  Statutes  is 
perfectly  distinguishable.    The  former  was  confined  merely  to  making  pro- 
visions for  the  removal  of  certain  persons  bom  in  Ireland,  Scotland,  &c., 
who  had  gained  no  settlement  in  this  country.    No  question  aflecting  the 
removal  or  settlement  of  other  persons  born  in  England  is  touched  or 
alluded  to  in  that  Statute:  whereas  the  title  and  the  provisions  of  the  recent 
Statute  of  the  4  &  5  Wm.  4,  are  perfectly  and  exclusively  Englieh.  Various 
and  important  alterations  are  nmde  in  the  law  respectii^  the  gaining  of 
settlements,  the  duty  of  overseers,  and  the  management,  of  the  poor»  the 
whole  of  which  of  necessity  are  applicable  and  confined  to  England.    It  is 
observable,  also,  that  the  title  of  tlM9  act  itself  purports  to  concern  England 
and  Walee  only.:  nor  do  we  peroeive  any  regulation  that  has  the  slightest 
relation  to  Ireland  or  Scotland,  or  to  any  foreign  country,  which  are  the 
places  enumerated  in  the  firstrnentioned  Statute  of  the  3  &  4  Wm,  4.    We 
think,  therefore,  the  sound  construction  of  the  two  Statutes  is  to  hold  them  to 
be  in  effect  and  operation,  as  they  are  in  object,  entirely  separate  and  distioet. 
That  being  so,  we  are  of  opinion  that  the  provisions  of  the  56  section  of  the 
4  &  5  Wm.  4,  as  to  the  age  up  to  whidi  ^e  parent  is  to  be  deemed  answer- 
able for  relief  given  to  the  child,  viz.  sixteen,  whatever  might  have  been  ita 
efiect  upon  relief  given  to  the  child  above  that  age  as  to  the  chargeability  of 
the  parent,  if  the  parents  were  English  (upon  which  we  give  no  opniion), 
does  not  a]^ly  to  the  pres^it  case^  depending,  as  it  has  been  already  stated 
it  does,  on  Hhe  3  &  4  Wm.  4.    We  think,  therefore^  the  character  of  the 
daughter  resident  with  the  father,  and  his  liability  to  mwntain  her,  and  to  be 
considered  chargeable  with  the  relief  given  to  her,  are  to  be  considered  as 
they  would  have  been  if  the  latter  act  had  not  passed.    It  is  true,  in  the 
case  of  Rex  v.  Whitehaven,  the  Sessions  quashed  an  order  of  justices  re- 
moving an  Irish  woman,  pregnant  and  living  wUh  her  parents  in  Whitehaven^ 
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to  her  birth  fettkawiit,  on  the  ground,  as  stated  in  the  case,  that  she  ooght 
to  have  been  sent  with  her  parents  by  a  pass  to  helamdy  under  the  59  G^m. 
8,  c.  12,  the  Statute  then  in  force,  and  which  uses  the  same  expressions  as 
to  the  chaigeability  of  the  father  as  the  3  &  4  Wm.  4,  viz.  ''  shall  become 
chaigeable  by  himself  or  his  family,"  and  this  Court  quashed  the  order  of 
Sessions,  as  it  seems,  afler  little  discussion,  and  with  not  rery  much  con- 
sideration. Upon  this  case  two  things  are  to  be  observed;  First,  The 
question  how  far  a  woman  circumstanced  as  she  was  could  gain  a  settlement 
by  birth  was  not  noticed  at  all,  whereas  in  Rex  v.  Leed$  (A),  decided  before 
that  case^  and  not  referred  to  in  that  case,  that  question  was  considered,  and 
it  was  held  that  birth  in  such  case  gave  no  settlement  Now  it  is  to  be 
observed,  that  the  decision  proceeds  expressly  on  the  ground  that  the 
chargeability  contemplated  by  the  Statute  of  59  Geo,  3,  was  the  actual  asking 
for  relief,  and  not  the  constructive  chargeability  of  pr^;nancy.  Secondly, 
It  is  observable,  that  the  facts  upon  which  the  Court  held  the  decision  of  the 
Sessions  wrong  in  that  particular  case,  do  not  exist  here.  Here  the  relief 
was  actually  asked  for  and  given  before  the  order  was  made.  That  remark, 
too,  will  apply  to  another  case.  Rex  v.  Bennett  and  Broughton.  The  bastard 
in  that  case  could  not  be  removed  with  the  mother  to  Ireland,  That  how- 
ever is  not  necessary  for  our  decision,  which  is,  that  the  removal  of  the 
pauper  (which  should  have  been  to  Ireland),  to  the  appellant  hamlet,  was 
wrong ;  and  therefore  the  order  of  removal,  and  the  order  of  Sessions  confirm- 
ing that  order,  must  be  quashed. 

Order  quashed. 
(A)  4  Bam.  A  Aid.  498. 


The  Kino  v.  The  Inhabitants  of  Oldbury. 


r\RDER  for  the  removal  of  Rebecca  Thampi&n  from  the  parish  of  Weet 
Bromwieh  to  the  township  of  Oldbury,  On  appeal,  the  Sessions  confirmed 
the  order,  subject  to  the  following  case : — ^The  parish  of  HaUe  Owen  consbts 
of  the  borough  of  Hal$»  Owen,  the  township  of  Oldbury,  and  iem  other  divi- 
sions situate  in  Shropshire,  and  three  townships,  Lutley,  Cradley,  and 
Worley^  situate  in  Woreeeterehire,  The  three  Woreesterehire  townships 
have  always  supported  their  poor  apart  from  each  other,  and  from  the  rest  of 
the  parish.  The  township  of  Oldbury,  the  borough  of  Halee  Owen,  and  the 
divisions  above  mentioned,  which  lie  in  Shropshire,  and  which  form  the  re- 
maining part  of  the  parish,  have  always,  until  the  separation  of  the  township 
of  Oldhury  from  them  as  hereinafter  mentioned,  supported  their  poor  jointly, 
and  the  affiurs  of  the  parish  had,  until  that  event  took  place,  been  administered 
by  the  churchwardens  and  overseers  appointed  respectively  from  the  four 
^*^22iS^i5^M  quarters  (0/<iftiiry  being  one)  into  which  that  part  of  the  parish  was  divided, 
to  appoint  iep«-  In  Trinity  Term,  1832,  this  Court  made  a  rule  absolute  to  compel  the  ap- 
ofthetownThTp.  pointment  of  overseers  for  the  township  of  Oldbvry,  pursuant  to  the  13  & 
In  1816,  an  ]4  Q^  2,  c.  12,  s.  21,  and  the  said  last-mentioned  township  has,  since  that 
made  on  the       time,  maintained  its  own  poor  distinct  and  apart  from  the  other  parts  of  the 

pariih  at  large, 

deicribing  it  at  "  the  parish  of  H,  O.,  in  the  county  of  8."  (the  county  last  referred  to)  and  wai 

unappealed  against : — Held,  on  an  appeal  agaioat  an  order  of  removal  in  16&4,  from  a  third 
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nued until 
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pariah  to  the  separated  township,  that  the  latter  waa  not  estopped  from  giving  evidence  to  shew 
"       '         iper  waa  not  settled  in  that  particular  township.    DMiamU,  Pattaon, 


that  the  pauper  1 
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parish.  In  the  year  1816,  the  pauper,  together  with  her  father  and  the  rest  t^i^BtuA, 
of  his  family,  was  removed  by  order  of  justices  from  the  parish  of  Harb&me, 
in  the  county  of  Staffardt  to  the  said  parish  of  Haieg  Owen^  in  the  county  of 
Salop^  against  which  order  no  appeal  was  made^  and  no  subsequent  settlement 
has  been  gained  by  the  pauper.  The  pauper  having  become  chargeable  to 
the  parish  of  Wewt  Bromwich  (where  she  resided),  was  removed  to  the 
township  of  Oldbury,  by  an  order  dated  the  6th  January,  1834.  Against 
this  order  an  appeal  was  entered,  and  came  on  for  trial  at  the  Easter  Sessions 
for  the  county  of  Stafford,  On  the  appeal  being  called  on,  the  respondents 
put  in  the  order  of  removal,  by  which  the  pauper  and  her  father  and  his 
family  were  removed  to  the  parish  of  Hal%%  Owen,  in  1816,  against  which  no 
appeal  was  made.  The  appellants  then  proposed  to  prove  that  the  pauper 
had  never  gained  any  settlement  in  the  township  of  Oldlmry,  which  was  ob- 
jected to  by  the  respondents,  who  contended  that  the  last-mentioned  order 
being  unappealed  against,  it  was  conclusive  upon  the  parish  of  Hales  Owen, 
and  every  part  thereof;  and  that  as  Oldbury  at  that  time  formed  part  of  the 
parish  of  HaUs  Owen,  it  was  now  estopped  from  contesting  the  question  of 
the  pauper's  settlement  not  being  in  that  township:  and  the  Court  of 
Quarter  Sessions,  being  of  this  opinion,  declined  to  hear  the  evidence  of  the 
appellants,  and  confirmed  the  order.  The  question  for  the  opinion  of  the 
Court  is  whether,  under  the  circumstances  above  stated,  the  township  of 
OMvry  was  precluded  from  contesting  the  question  of  the  pauper's  settle- 
ment in  an  appeal  against  the  present  order. 

Corbett,  in  support  of  the  order  of  Sessions.— -It  cannot  be  contested  that 
an  order  of  removal  unappealed  against  is  conclusive.  There  was  such  an 
order  in  the  present  case.  The  division  of  one  large  parish  into  several  parts 
is  a  matter  that  cannot  affect  the  interests  of  third  parties.  That  division  is 
only  one  which  has  been  made  for  the  convenience  of  the  parish  itself,  but 
it  can  confer  no  new  rights,  nor  exempt  from  any  old  liabilities,  as  to  the  rest 
of  the  world.  Rex  v.  Kirkfy  Stephen  (a),  Spittalfields  v.  Bromley  (b).  The 
order  of  1816,  which  was  not  appealed  against,  was  an  order  made  upon  the 
parish  generally,  and  is  conclusive. — [Lord  Denman,  C.  J. — As  the  removing 
parish  has  thought  fit  to  get  this  order  made  on  a  particular  portion  of  the 
old  parish,  may  not  that  portion  appeal  against  it  ?  Should  not  the  last  order 
have  been  like  the  first,  an  order  on  the  parish  generally,  leaving  the  different 
parts  to  settle  their  respective  liabilities  among  themselves?] — The  order  was 
necessarily  drawn  up  in  this  form,  because  since  the  division  of  the  parish, 
every  part  must  be  considered  to  have  been  a  vill  from  time  immemorial, 
and  consequently  under  a  legal  obligation  to  maintain  its  poor,  and  to  remove 
persons  like  other  townships.  Rex  v.  Oakmere  (e).  The  township  of  OU^ 
bury  is  not  released  from  its  liability,  by  the  circumstance  of  not  having  as 
against  the  rest  of  the  parish  to  maintain  the  poor  of  the  parish  at  large. 
Oldbury  having  submitted,  when  all  the  divisions  were  acting  collectively,  to 
an  order  made  on  the  parish  at  large,  cannot  now  dispute  that  order.— 
[Patteson,  J.— If  that  was  so,  and  if  there  was  any  parish  with  three  diflerent 
divisbns  in  different  counties,  would  it  not  be  in  the  power  of  any  third 
party  to  saddle  any  one  of  those  divisions  with  a  liability  not  properly  be- 

(a)  Barr.  8.  C.  664.  (c)  6  Ban.  ft  Aid.  775. 

(6>  S  Bott.  684. 8.  C.  18,  Yin.  Abr.  468. 
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ni^jtBrnck    km^ag  to  it,  by  getting  an  order  laade  on  the  joint  perish,  whidi  that|iwM 
The  Kiwa      ^"^^nld  not  diipute  ?] — ^The  <lDctrine  sow  contended  fcr  Must  eerteiiity  g»  thai 
Miabit.    ^®"^'    ****  opposite  nife  would  pleoe  parties  in  a  r«ry  diflcak  situatioif, 
ants  of        &nd  would  deprive  them  of  the  benefits  justly  belonging  to  them  on  an  order 
Oldbubt.      ^ich  had  been  allowed  to  be  made  and  to  be  tinappealed  lh>oi.     At  the 
thne  of  the  first  order,  Oldbnry  was  a  part  of  Hakt  Owen,    H  cannot  new 
get  rid  of  a  Kability  then  property  fixed  upon  H,  by  reason  of  the  act  of  par- 
liament under  whidi  the  separation  took  plaee.    Thftt  act  merely  points  oat 
how  inter  te  these  parlies  shall  maintain  their  own  poor.    To  open  questions 
thus  once  decided  would  work  the  most  manifest  injustice. 

Whaietejft,  eontrd. — ^There  is  no  necessity  in  this  case  to  dispute  the  gene- 
ral  rule,  that  an  order  unappealed  against  is  conclusive  upon  the  parish  against 
which  it  is  made.  That  is  not  the  case  here  with  Oldbury,  There  is  no 
case  of  an  order  bemg  held  conclusive  against  a  parish  or  township  not  men- 
tioned in  it.  Here,  for  the  purpose  of  maintaining  their  poor,  there  are  two 
distinct  divisions  of  the  parish  of  Hales  Owen^  one  in  ShropMre,  and  the 
other  in  Woreesierthire,  and  this  order  is  on  the  parish  oC  HaieM  Owen  in 
Shropehire,  So  that  it  is  clear  that  that  was  not  a  general  order  on  Hales 
Owen,  If  such  an  order  was  left  with  the  overseers  of  one  part,  when  the 
liability  to  maintam  the  pauper  was  to  be  fixed  upon  the  other  part,  the 
former  might  take  no  notice  of  it  till  the  time  for  appealing  was  gone  by,  and 
in  that  way  many  firauds  might  be  committed.  If  this  order  is  conclusive 
against  Oldbury^  it  is  eqiially  conclusive  agamst  each  and  every  other  division 
of  tha  parish^  and  any  third  party  may  fix  the  pauper  upon  any  division  he 
pleases^  The  inconvenience  and  injustice  of  such  a  result  must  be  mani- 
fest The  Sessions  ought  to  have  received  the  evidence,  to  shew  that  the 
settlement  was  not  in  Oldbnry,  In  Rex  v.  Bishop  Wearmouth  {d\  the  order 
waamade  ona^  parish,  and  served  on  the  officers  of  a  township,  and  Mr.  Justice 
PaUeeon  doubted,  whether  any  appeal  at  all  could  be  made  against  it.  The 
same  prindpla  must  apply  to  this  case.  The  inhabitants  of  Oldbury  have 
had  no  ordev  made  against  them  and  left  unappealed  against;  and  they  are 
not  to  bebouad.beoause  other  persons  have  allowed  an  order  to  pass  against 
thenk  without  appeal 

Lord  DSMMAN,  €.  X— -This  is  in  itself  a  case  of  difficulty,  and  I  think  so 
the  move  as  I  find  that  there  is  some  diflerence  of  opinion  among  the  Court 
I  was  at  first  indined  to  think  that  the  ground  on.which  the  case  was  put, 
that  the  order  unappealed;  fn>m  was  conclusive,  was  tenable;  but  on  more 
censidemtion,  F  am  of  opinion  that  the  order  of  the  jiis^ices  here  does  not  act 
by  wKyof  estoppel  In  1816  the  pauper  was  removed  to  Hahs  Owen.  Thai 
is  a  parish  consisting  of  fifteen  townships,  three  of  which  are  in  Worcester^ 
ekire,  and  twelve  in  Skrapehire.  That  part  of  Hidee  Owen  which  is  in 
Skropekir&  seems  to  have  been  intended,  by  being  specifically  described  in 
the  Older,  as  Haiee  Owen,  in  Shropekire,  though  that  part:  alone  is  neither 
a'parish  nora  township.  However,  supposing  that  the  order  was  profit 
made  on  Ae  whole  of  HaUe  Owen,  still  it  appears  to  me  that  the  township 
of  Oldbury,  which  afterwards  b^gan  to  maintain  its  own  poor  separately,  may 
be  considmd  ibr  that  purpose  as  distinct  fiom  the  rest,  itfid  may  say,  we  are 
(<0  8  Nev  &  Man.  77. 
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nol  bound  by  Ui«  aettleoieal  at  fixed  in  this  order,  for  it  was  nol  giuned  is    M^»  BnA 

our  township. — ^If  it  w«re  otkfNrwise,  any  third  party,  by  getting  an  order 

on  the  whole  parish,  might  fix  any  part  of  it  that  he  pleased  with  the  liability 

to  «iau»taiui  the  poor.    The  parties  here  are  not  Ae  saiae  as  tboee  against 

wbom  the  ocder  was  made^    The  parish  of  Hab^  Owen  is  not  tke  siune  as 

the  townsiUp  of  Oldbury;  and  there  is  no  ioconTaaience  in  allowing  the  it^ 

habitants  of  the  township  to  prove  that  ftct:  and  ftbey  ought  to  be  at  liberty 

to  do  sok    In  the  case  of  R$m  v.  Oakmeveie),  liord  Twierim  sai4  ^tte 

qioestion  is.  whether  the  disirict  newly  erected  into  a  township  under  this 

statute  (/),  which  was  before  neither  in  any  parish  nor  township^  is  to  be 

coasidsnMt  as  if  it  had  formerly  been  a  paj^  or  townsUp  wkh  legard  te 

settlemenibs;  or  only  as  beeraung  so  firom  th^  time  of  ilsi  e«eelion  undbr  the 

9C%,  end  as  if  it  had  fomierly  been  whoUy  uwnhnbiteA     And  we  ase  of 

opinion  that  the  latter  is  the  true  construction  awl  eAet  of  the  Slnliila'' 

That  doctrinO'does  not  iraeiediiytoly  apply  in  the  present  ease*,  but  the  prini* 

ciple  upon  which  we  must*  now  proceed,  is  thus  let  io.    "  This  is  not  like  the 

case  of  a.  modem  appoiotmeBi  ef  overseesS'  to  a  place  that  had  formerly  no 

sttdi  ofiiDers,  beoaiise  all  snwH  pkwea  must  have  been  vUb  from  time  imme^ 

morialk  and  eensequeiitly  under  a  legal  obUgstion  to  mainjtain  their  poor>  aiKi 

possessing  a.  legal  right  to  the  appointment  of  officers^  and  by  such  apoint^ 

ment  to  remove  persons  uader  the  same  ctsenmstanoe^  ae  othet  townsUpa  oi» 

paiishes  might  do.*'    it  weidd  seem,  theiefoie,  theli  if  thia  had  been  m 

ancient  division  of  the  parish,  when  it  came  to  have  a  power  of  appoinuog  iAa 

own  oiScers,  it  would  come  to  be  a  separate  township  from  that  time.  Under 

these  oircumstanoea  it  appears  U>  iwe  that  we  niust  consider  oe»  the  whale 

that  the  township  of  OUAury  i&  not  bound  by  any  order  aiade  on  the  parisht 

of  ^mUm  Ower^    Many  difficulties  may  be  stated  to  arise  from  this  view  of 

the  su)>}ect»  but  when  they  come  befone  the  Court  we  must  deal  with  them^ 

as  weU  aa  we  can.    In  the  mean  time^I  must  si^r  that  Ida  not  think  that  this« 

order  ia  an  estoppel. 

P^TnaoH  J.— I  nust  say  that  I  entertain  not  a  little  doubt  oil  thia  inb*< 
ject  I  thought  at  first  that  the  order  waa  an  estoppel,,  and  li  must  confess, 
that  my  doubts,  me  not  yet  entirely  cleared  up«  But  I  find  that  the  rest  of 
the  Court  diflbrs  from  me  in  thia  opinion,,  and  It  do  not  feel  that  opiiik>a  so 
strongly,  as  to  leqiwe  me  to  divide  from  my  breUiren  in  the  judgment.  I  how«^ 
ever  roust  confess  that  I  still  entertain  great  doubts  upon  the  sul^ecti  The* 
parish  of  At/!«»  Otsstiappears  to  have  been  divided  into  diflbrent  distrijSta  kmf 
bef<MFe  the  separation  o€  Oldbury  from  it;  and  I  cannot  but  think  that  tbis: 
order  waa  made  on  that  part  of  the  district  of  Hake  Owen  which  waa  ia^ 
Salop.  If  the  evidence  pnoposed  was  gone  into,  it  might  prove  nothing  but 
thai  the  panpev  was  seUled  in  that  district,  which  would  be  proving  nothing 
for  Oldbury;  for  if  the  other  party  should  prove  that  Oldbury  was  in  that 
district  of  Hedee  Owen,  I  do  not  know  how  they  could  get  rid  of  the  liabi- 
lity on  the  district  at  laige.  At  the  same  time  I  own  that  there  are  difficulties 
on  both  sides,  for  I  admit  that  if  this  order  is  to  be  considered  an  estoppel, 
any  third  party  who  might  wish  to  do  so  would  be  able  to  settle  any  person 
on  any  one  portion  of  the  district.  There  are,  as  I  said  before,  inconveniences 

(e)  5  Ban.  A  Aid.  778.  (/)  68  Geo.  3, "  Aq  Act  for  iDClosing  the 

Forest  of  Delamere,^ 
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JS^gVBMcft.    on  both  sides ;  slill  my  doubts  are  not  satisfied,  thoagh  they  are  not  sufficiently 
strong  for  me  to  say  that  I  differ  from  the  rest  of  the  Court 

Wnxuin,  J.— I  too,  feel  that  there  are  considerable  difficulties  on  both 
sides  in  this  case,  but  still  I  am  strongly  inclined  lo  agree  with  my  Lord 
Chief  Justice.  By  holding  that  the  pauper  is  settled  in  the  whole  parish  and 
ereiy  part  of  it,  we  should  in  effect  say,  that  if  the  parish  was  divided  info 
twenty  districts,  any  other  parish  might  choose  any  one  of  the  twenty  to  fix 
the  settlement  upon.  The  difficulty  on  the  other  side  does  not  appear  to 
me  to  be  so  great.  It  comes  to  this  at  last:— can  the  precise  ground  on 
which  the  Sessions  have  acted  be,  or  not  be,  sustained  in  the  present 
instance  ?  The  Sessions  say  that  the  order  operates  by  way  of  estoppel.  I 
cannot  readily  adopt  the  aiigument  of  estoppel  It  is  always  one  that  is  not 
to  be  favoured  unless  there  is  something  more  to  support  it.  It  does  not 
seem  to  me  that  the  decision  of  the  Sessions  ought  to  be  considered  as  final. 
I  do  not  see  that  the  decision  that  a  party  is  settled  in  a  parish,  such  as 
Hale9  Owen,  is  a  decision  that  he  is  settled  in  the  whole  and  every  part  of  it. 
I  nevertheless  acknowledge  that  there  may  be  many  difficulties  arising  fiom 
the  adoption  of  that  doctrine ;  but  on  the  whole,  I  must  come  to  the  oondu- 
sion  that  the  order  of  removal  was  not  an  estoppel ;  and  that  it  did  not 
prevent  any  particular  district  from  shewing  that  it  was  not  the  particular 
part  of  the  parish  which'  was  to  be  burdened  by  the  maintenance  of  the 
pauper. 

CoLERiDOB,  J.— I  am  of  the  same  opinion.  The  difficulty  that  I  have  felt 
is  that  this  matter  cannot  fairly  be  decided  on  the  question  of  estoppel.  If  an 
order  of  justices  for  the  settlement  of  a  pauper  is  not  appealed  from,  it  is  evi- 
dence against  all  the  world — and  is  so  as  ree  judicata,  as  a  judgment  in  rem — 
but  not  as  an  estoppel,  and  therefore  I  felt  a  difficulty  in  adopting  the  ground 
of  estoppel  in  the  present  case.  But  the  ground  on  which  I  have  come  to  a 
decision  is  independent  of  this.  The  respondent  parish  removes  the  pauper 
to  Oldbury,  The  respondent  parish  is  therefore  bound  to  prove  the  pauper's 
settlement  in  Oldhury,  For  this  purpose  an  order  of  removal  is  put  in, 
which,  on  the  face  of  it,  purports  to  be  an  order  for  removal  to  Halee  Owen. 
That  alone  will  not  do,  for  it  is  not  against  the  same  parties.  The  removing 
parish  must  make  out  a  case  at  its  peril.  The  only  evidence  received  shews 
that  at  the  time  when  this  order  was  made,  Halee  Owen  and  Oldbury  were 
identical,  but  I  think  that  the  Sessions  prematurely  stopped  the  inquiry,  and 
that  evidence  on  both  sides  ought  to  have  been  admitted.  That  is  the  ground 
of  my  decision.  But  still  I  feel  with  the  rest  of  the  Court  that  there  are 
difficulties  about  the  case,  the  force  of  which  will  be  felt  on  future  occasions. 
Order  of  Sessions  quashed;  but  the  case  to  go  again  to  the  Sessions  to 
be  re-heard. 
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GosBBLL  V.  Archer.  rtnf^tsmuh, 

A  SSUMPSIT  by  the  purchaser  against  the  vendor  for  the  amount  of  Wl^ereaTei^ 

deposit  paid  on  the  sale  of  a  moiety  of  an  estate,  and  for  the  expenses  of  f^l\^^i\ffmL 

investigating  the  title.     The  declaration  contained  a  special  count  on  the  tomecounu 

conditions  of  sale,  and  also  the  common  money  counts.     Plea:  General  £!idMiton 

issue.    A  verdict  was  found  for  the  plaintiff  for  85/.  ]6«.  Sd,,  being  the  ^^^^^^* 

amount  of  the  deposit  and  the  moiety  of  the  auction  duty,  on  the  count  for  tiooB  raisedon 

money  had  and  received  ;  and  for  the  defendant  on  the  special  count,  subject  f^^f"^\}^ 

to  the  opinion  of  the  G>urt,  on  an  application  to  be  made  to  increase  the  defendant  are 

verdict  for  the  plaintifi;  by  adding  the  amount  of  the  expenses,  30/.  11«.  2d,,  the^inil^of 

and  interest,  G/.  19«.  Sd,    A  motion  was  afterwards  made,  upon  which  the  th«  Court,  in 

Court  granted  a  rule  to  shew  cause  why  the  damages  should  not  be  increased  g^ii^cLe! 

by  the  addition  of  the  sum  of  30/.  lU.  2d.  for  the  plaintiff's  costs,  or  such  ^^/^W"^^  ^^^ 

other  sum  as  the  master,  on  taxation,  should  find  to  be  due,  and  by  the  uins judgment, 

further  sum  of  6/.  19*.  Sd,  for  interest,  and  in  the  mean  time  proceedings  Jjji^**'^*" 

should  be  stayed,  with  leave  to  the  parties  to  state  a  special  case  for  the  ihould  allow 

opinion  of  the  Court  on  the  points  in  questbn.    A  case  was  stated,  and  on  ip^uicaM  ^^ 

the  argument,  the  Court  were  of  opinion  that  the  plaintiff  was  entitled  to  a  ^^e  defendant. 
verdict  only  on  the  count  for  money  had  and  received,  and  that  the  defendant 
was  entitled  to  a  verdict  on  the  other  counts ;  and  gave  judgment  accord- 
ingly (a).  The  master,  on  taxing  the  costs,  allowed  the  costs  of  the  special 
case  to  the  defendant.  A  rule  had  since  been  obtained,  calling  on  the 
defendant  to  shew  cause  why  the  master  should  not  review  his  taxation  in 
this  respect. 

W.  Clarkion  shewed  cause. — ^The  decision  was,  in  substance,  in  favour  of 
the  defendant,  for  he  obtained  the  judgment  on  the  special  case,  and  the  plain- 
tiff got  nothing  more  than  he  had  originally  obtained  by  the  verdict.  The 
defendant  is  c9<»?rly  entitled  to  the  costs  of  the  special  case,  on  which  he 
succeeded ;  and  the  master  did  right  in  allowing  them  to  him. 

Sir  F.  Pollock,  and  Carrington,  in  support  of  the  rule.— The  defendant  is 
not  entitled  to  the  costs  of  the  special  case,  as  the  plaintiff,  by  the  judgment 
of  the  Court,  retains  his  general  verdict.  .  Garland  v.  Jekyll(b),  is  precisely 
in  point.  There  the  defendant  succeeded  upon  a  special  argument,  but  the  . 
plaintiff  retained  his  general  verdict,  and  was  held  entitled  to  the  costs  of 
the  special  case. — [^Patteton,  J. — One  of  the  questions  there  raised  was  not 
argued,  and  it  was  impossible  for  the  Court  to  say  that  the  point  not  argued 
was  decided  against  the  plaintiff.  Here  the  plaintiff  failed  on  the  argument 
of  the  special  case,  for  the  question  raised  was  whether  he  was  entitled  to 
have  the  damages  increased,  and  the  Court  thought  he  was  not.] — The  special 
case  does  not  form  part  of  the  record,  and  is  not  included  in  the  new  rules 
as  to  costs.  The  old  practice  must  therefore  decide  the  present  application. 
If  there  Wf»s  an  action  for  100/.,  and  a  verdict  for  that  sum,  but  oh  motion 
the  verdict  was  reduced  to  40/.,  the  plaintiff  would  still  have  his  costs. 
— [PattMon,  J. — ^That  is  because  the  defendant  would  not  have  succeeded 
on  any  one  count.] — ^It  is  the  same  thing  here. 

(a)  FidM  ante,  page  81.  (6)  9  Moore,  620;  S.  C.  2  Biog.  S80. 
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Khi^i  Bendk  Pattbson,  J. — I  am  of  opinion  that  this  rule  must  be  dischaiiged.  The 
master  was  right  in  his  .taxation.  We  are  bound*  in  considering  who  is  to 
have  the  costs,  to  look  at  the  special  case,  and  to  see  what  were  the  questions 
submitted  for  the  opinion  of  the  Ck>urt.  Looking  at  the  special  case,  no 
person  can  doubt  that  the  points  submitted  to  the  opinion  of  the  Court 
related  entirely  to  the  two  sums  ckumed  for  expenses  and  interest  The 
question  stated,  was  whether  the  plaintiff  was  not  entitled  to  recover  the  two 
sums  of  30/.  lU.  2d,,  and  6/.  19«.  8d,  or  either  of  them,  and  how  the  verdict 
was  to  be  entered  in  respect  of  such  sums  for  either  of  the  parties  (c).  The 
parties,  therefore,  came  to  the  Court  with  a  full  knowledge  of  the  question. 
They  excluded  every  discussion  or  intimation  of  doubt  as  to  the  verdict 
taken  at  the  trial ;  and  if  no  such  point  had  been  raised  as  that  which  was  dis- 
cussed on  the  special  argument,  there  can  be  no  doubt  that  the  defendant 
would  have  been  entitled  to  the  costs  on  the  counts  on  which  he  succeeded 
at  the  trial.  The  defendant  succeeded  on  the  special  case,  and  is,  therefore, 
entitled  to  the  costs  of  it. 

Williams,  J. — The  plaintiff  failed  upon  the  special  case,  and  the  defendant 
succeededi  and  the  defendant  is  therefore  entitled  to  costs  upon  it. 

CoLBRiDGB,  J.-— It  has  been  said  that  the  costs  of  a  special  case  are  not 
mentbned  in  the  new  rules — nor  are  they,  nor  are  some  other  things  to  which 
nevertheless  all  rules  relating  to  costs  have  been  universally  deemed  sppli* 
cable.  The  only  question  now  is  whether  the  costs  of  the  special  case  are  to 
be  given  to  the  defendant,  the  finding  on  the  question  raised  by  that  case 
being  in  his  favour.  The  issue  on  the  counts  which  formed  the  subject  of 
the  special  case  was  found  for  him,  and  he  is,  therefore,  entitled  to  the  costs 
of  tlie  case.  The  plaintiff  will  have  the  costs  on  the  verdict  which  has  been 
found  for  him,  and  the  defendant  will  have  a  right  to  the  costs  of  the  special 
case  Rule  dischai^ged. 

{c^  f'ide  tOUe,  iwge  33. 

Wiles  v.  Cooper,  and  others  (a). 

1.  InordCTto  rpRESPASS  for  an  assault  and  false  imprisomiient.  H$a:  Not  gailty. 
diSSoi  d^iSIir  '88^®  ^*^*"&  ^n  'P^^^>  t*^o  following  case  was  stated  for  the  opinion 
gittratet  to  of  the  Court,  by  consent,  under  an  order  of  Paiietan,  J. :  — The  plaintiff  is  a 
of  i^m^mSlr  carpenter  and  joiner,  living  at  Chelienham,  in  the  county  of  GlaucesUr.  The 
*^  19?^81*G  ^  defendants  at  the  time  of  the  alleged  imprisonment  were,  and  still  are,  justices 

2,  c.  11,  and  4  of  the  peace  for  the  said  county  of  Giaucetter.  On  the  Ist  day  of  Majf^ 
U  Awiid'cui  ^®^  ®"®  AaroH  WUHewnhe  made  an  information  and  complaint  in  writing 
tioctly  appear  against  the  plaintiff  before  the  defendant  Robert  BranMhy  Cooper,  of  which 
tTo^UiiS^'  the  following  is  a  copy  >-"  Public  Ofl5ce,CAe//enAaiii.  Coxmij  of  GUmatt^. 

ptrty  complain- 
ing was  a  tervant  wiikin  the  meaning  of  the  Statute ;  and  that  the  relation  of  master  and  aervant 
•xuted  hetween  him  and  the  party  complained  againat.    Such  (acta  appearing  in  evidence  is  not 
iufficient 

2.  llagiatrates  have  no  right  under  the  5  Geo.  4,  c.  18,  to  imprison  a  master  for  non-pay- 
ment of  his  serrant's  wages.    That  power  is  given  only  in  cases  of  penalties  and  forfeitures. 

(a)  Tins  Case  was  decided  in  Trinity  Term,  bat  was  onavoidably  onutted  in  its 
proper  place. 
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to  wit : — ^The  information  and  complaint  of  Aaron  WiUtcambe,  of  the  parish 
of  CheliMham,  in  the  county  of  Glaueeiter,  upon  oath  before  me  one  of  his 
Majesty's  justices  of  peace  in  and  for  the  said  county  of  Gioucester,  this  1st 
day  of  il%,  1834,  who  saith  that  there  is  due  to  him  from  Charles  Wihsy       Cooper. 
for  wages  for  labour  as  a  carpenter,  the  sum  of  21.  2#.  8J.  which  he  has  neg- 
lected to  pay. — Aaron  WiUieomhe,     Before  me,  R.  Brantby  Cooper^'*     In 
consequence  of  the  above  complaint,  the  plaintiff  was  summoned  to  appear 
and  answer  the  same,  before  the  justices  who  might  be  sitting  at  the  public 
office,  Cheltenham^  on  the  3d  day  of  May  then  instant,  which  was  the  next  day 
of  petty  sessions.     The  plaintiff  appeared  in  obedience  to  the  summons  be- 
fore the  three  defendants,  who  then  were  the  sitting  magistrates.     Aaron 
Willicomhe  also  appeared,  and  in  the  presence  of  the  plaintiff,  and  before  the 
defendants,  made  a  statiement  upon  oath  of  which  a  minute  was  taken  by  the 
clerk  to  the  magistrates,  in  the  minute-book  of  proceedings  before  the  magis« 
trates,  which  is  kept  at  the  said  public  office.     The  following  is  a  copy  of 
such  minute: — **^  May,  1834.     Aaron  WiUicomhe  sworn,  saith,  there  is 
due  to  me  from  Charles  Wiles,  2/.  2s.  Sd.  for  wages  as  a  journeyman  car- 
penter, at  14«.  a  week.'*  The  defendants  then  heard  the  statement  of  the  plain* 
tiffin  answer  to  Aaron  WiUiconMs  complaint,  and  which  did  not  satisfy  the 
defendants  that  the  said  wages  were  not  due  as  deposed  by  Aaron  WiUi* 
combe.     The  defendants,  therefore,  ordered  and  adjudged  him,  the  plaintifl^ 
to  pay  the  same  2/.  2s.  Sd.,  together  with  4s.  Bd.  costs  forthwith.     The 
plaintiff  then  stated  that  he  could  not  pay  those  monies,  and  that  he  had 
not  sufficient  goods  or  chattels  whereon  the  same  could  be  levied  by  distress. 
The  defendants  then  committed  the  plaintiff  to  prison,  by  warrant  in  writing 
under  their  hands  and  seals,  for  two  calendar  months,  unless  the  said  sums 
of  21.  2s.  Sd.,  and  4s,  6d.  should  be  sooner  paid ;  and  the  following  is  a  copy 
of  that  warrant :— *•  County  of  Gloucester. — To  the  constable  of  Cheltenham, 
in  the*  said  county,  and  to  the  keeper  of  the  house  of  correction  at  North* 
leach,  in  the  said  coiuity :    Whereas  Aaron    Willicomhe,  of  Cheltenham 
aforesaid,  on  the  1st  day  of  May,  instant,  complained  unto  one  of  his  Majesty's 
justices  of  the  peace,  in  and  for  the  said  county,  that  Charles  Wiles,  of 
Cheltenham  aforesaid,  had  refused  or  neglected  to  pay  unto  him,  the  said 
Aaron  Willicombe,  the  sum  of  21.  2s.  Sd.,  the  wages  justly  due  to  him  from 
the  said  Charles  Wiles,  for  work  and  labour  as  a  servant  in  the  business  of 
a  carpenter,  duly  performed  by  him,  the  said  Aaron  Willicombe,  for  him  the 
said  Charles  Wiles,  at  Cheltenham  aforesaid.     And  whereas  the  said  Charles 
Wiles  having  been  duly  summoned  to  answer  the  said  complaint,  did  appear 
in  pursuance  of  such  summons,  but  did  not  prove  to  us,  three  of  his  Majesty's 
justices  of  the  peace  for  the  county  of  Gloucester,  that  the  said  wages  had 
been  paid  to  the  said  Aaron  Willieombe,  and  did  not  shew  any  just  cause 
why  the  same  should  n6t  be  paid ;  therefore  the  said  justices,  upon  due 
examination  and  consideration  had  thereof,  on  this  third  day  of  May,  by 
writing  under  their  handi^,  did  adjudge,  determine  and  order  that  the  said 
Charles  Wiles  should  pay  forthwith  to  him,  the  said  Aaron  Willieombe,  the 
sum  of  21.  2s.  Sd.,  which  appeared  to  the  said  justices  to  be  just  and  reason- 
able to  be  paid  by  him,  the  said  Charles  Wiles,  to  him,  the  said  Aaron 
WilHcombe,  and  the  sum  of  4s.  %d.  for  costs,  making  together  the  sum  of 
2/  Is.  2d.     And  whereas  on  this  third  day  of  May  the  said  Charles  Wiles 
had  due  noiice  of  the  said  order  for  paying  the  said  wages  and  costs  as  afore« 
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Xin^t^A.  said,  but  neglected  and  refused  to  pay  the  same.  And  whereas  it  appears 
unto  U8»  three  of  his  Majesty's  justices  of  the  peace  in  and  for  the  said  couDty 
aiGhweHer,  by  the  confession  of  the  said  CharleM  Wilet,  that  the  said  Charles 
Wiie9  hath  not  sufficient  goods  or  chattels  whereon  to  leVy  the  said  sums, 
and  that  the  said  CharUi  WUeM  hath  not  paid  the  said  sums^  or  any 
part  thereof,  but  therein  hath  wholly  made  default.  These  are,  therefore, 
in  his  Majesty*s  name,  in  pursuance  of  the  Statute  made  and  passed  in  the 
fifth  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  in- 
tituled,  *  An  Act  for  the  more  effectual  recovery  of  Penalties  before  Justices 
and  Magistrates  on  convictions  of  Offenders,  and  for  facilitating  the  execution 
of  Warrants  by  Constables,'  to  command  you,  the  constable  of  Cheltenham 
aforesaid,  to  take  the  said  CharUe  Wilee,  and  him  safely  convey  to  the  honee 
of  correction  at  Northhach  aforesaid,  and  deliver  him  to  the  said  keeper 
thereof.  And  we  do  hereby  command  you,  the  said  keeper  of  the  said  house 
of  correction,  to  receive  the  said  Charlee  WiUe  into  the  said  house  of  cor* 
rection,  there  to  imprison  him  for  the  space  of  two  calendar  months,  unless 
the  said  sum  of  2/.  7#.  2d,  shall  be  sooner  paid,  or  until  he  shall  be  dis- 
charged by  the  due  course  of  law,  and  for  your  so  doing  this  shall  be  your 
suflicient  warrant.  Given  under  our  hands  and  seals  at  Chelienhitm,  in  the 
said  county,  this  third  day  of  May,  in  the  year  of  our  Lord  1834. 

**  T%oi.J.  Bainee  (L.  S.) 
«  Joe.  EUie  Finer  (L.  S.) 
^  R.  Braneby  Cooper  (L.  S.)." 

The  plaintiff  remained  in  prison  eight  days,  and  then  paid  the  monies  and 
was  discharged.  The  questions  for  the  opinion  of  the  Court  are,  Firsii 
Whether  the  defendants  were  em^iowered  by  the  Statutes  of  the  20  Geo,  % 
c.  19,  and  the  4  Geo,  4,  c.  34,  to  order  and  adjudge  the  plaintiff  to  pay  the 
said  wages,  or  sums  of  2/.  2e.  Sd.  and  Ae.  6d.  in  manner  before  mentioned! 
Secondly,  Whether  upon  nonpayment  of  those  monies,  and  upon  the 
plaintiff's  confession  that  he  had  not  sufficient  goods  and  chattels  whereon 
the  same  might  be  levied,  the  defendants  were  empowered  by  the  Statute  of 
5  Geo,  4,  c.  18,  to  commit  the  plaintiff  to  prison  for  two  calendar  Doonths, 
unless  the  said  monies  should  be  sooner  paid. 

Erie,  for  the  plaintiff. — ^There  are  two  questions  in  this  case.  First,  Whe- 
ther the  defendants  had  the  power,  under  the  20  Geo,  2,  c  19,  or  the 
4  Geo,  4,  c.  34,  to  adjudicate  on  the  subject  of  the  complaint,  and  to  order 
payment  of  the  wages ;  and  Secondly,  Whether  they  had  any  authority,  if 
the  party  had  no  money  to  pay,  nor  any  goods  on  which  a  distress  might  he 
levied,  to  order  him,  under  the  5  Geo,  4,  c.  18,  to  be  imprisoned  till  the  sum 
was  paid.  By  the  20  Geo,  2,  c.  19,  it  is  enacted,  that  disputes  which  shall 
arise  between  masters  and  servants  in  husbandry,  who  shall  be  hired  for  ons 
year  or  longer,  or  which  shall  arise  between  masters  and  artiBcers,  handi- 
craftsmen, miners,  colliers,  keelmen,  pitmen,  glassmen,  potters,  and  other 
labourers,  shall  be  heard  and  determined  by  a  justice  of  the  peace;  and  the 
justice  is  empowered  to  make  an  order  for  the  paynient  of  the  wages,  and  in 
case  of  nonpayment  for  twenty-one  dayS;  to  levy  the  amount  by  distress  and 
sale.  By  4  Geo.  4,  c.  34,  s.  5,  the  justke  is  empowered  to  order  payment 
of  the  amount  of  the  wages  which  shall  appear  to  be  due  to  any  servants  in 
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husbandry,  artificers,  labourers,  or  other  persons  named  in  20  Geo,  2,  c.  19,    Xh^j  Bn^tk, 

or  in  31  Geo.  2,  c.  II  (which  was  passed  to  empower  justices  to  determine 

differences  between  masters  and  their  servants  in  husbandry,  though  such 

servants  should  have  been  hired  for  less  time  than  a  year).    It  was  also 

declared,  by  4  Geo,  4,  c.  34,  that  the  order  of  justices  for  the  payment  of  the 

wages  should  be  final.     It  does  not  appear  upon  the  face  of  the  information 

that  WilUcombe  was  a  journeyman,  or  that  there  was  any  contract  of  service 

between  the  plaintifi*  and  Wiiiieombe.    Such  a  contract  must  be  shewn  in 

order  to  found  the  jurisdiction.  Hardy  v.  Ryle  (6).     The  same  point  was 

also  ruled  in  Laneaeter  v.  Greavee  (c).    In  Bramwell  v.  Penneek  (d)  Mr. 

Justice  BayUy  went  fully  into  the  question  of  the  construction  of  the  20 

Geo.  2,  c.  19;  and  distinctly  deckred  his  opinion,  that  in  order  to  found  the 

jurisdiction  of  the  magistrates,  the  party  must  l)e  a  labourer,  with  **  reference 

to  whom  the  justices  had  power  to  make  a  rate  of  wages."     WUUeombe  is 

not  shewn  in  the  present  case  to  be  a  person  of  that  description.    Assuming 

however  that  the  magistrates  had  jurisdiction,  then  the  second  question  is, 

whether  they  hod  a  right  to  imprison  the  party  under  the  5  Geo,  4,  c  18. 

It  is  clear  that  they  had  ng  such  right.    That  Statute  applies  only  to  cases 

where  penalties  or  forfeitures  are  to  be  recovered  from  an  offender,  and  not 

where  he  is  bound  to  pay  the  amount  of  a  civil  claim  for  damages.  Huichin- 

Mon  V.  Lowndee  {e)  may  be  cited  on  the  other  side  to  shew  that  a  different 

construction  was  given  to  the  Statute ;  in  that  case,  however,  there  was  no 

discussion  upon  the  question  whether  the  magistrates  had  the  power  to 

commit;  all  that  the  Court  decided  was,  that  a  warrant  of  commitment  must 

be  in  writing.    There  is  no  case  to  shew  that  in  civil  matters  the  justice  has 

a  right  to  commit  to  prison  under  this  Statute. 

R.  F,  Richarde,  contra. — The  words  of  the  20  Geo.  2,  c.  19,  are  vague, 
but  enough  appears  upon  them  to  found  the  jurisdiction  of  the  magistrates 
in  this  case.  The  object  of  the  act  is  to  give  to  the  justices  the  power  to 
determine  between  master  and  servant  in  the  cases  of  artificers,  husband- 
men,  labourers,  &c,  provided  that  the  sum  in  question  does  not  exceed  lOA 
The  sum  here  claimed  was  less  than  that.  Then  comes  the  4  Geo,  4,  c.  34, 
s.  5,  on  which  the  question  in  this  case  arises.  The  right  to  imprison  for 
nonpayment  was  afterwards  added  by  the  5  Geo,  4,  which  was  no  doubt  in- 
tended to  secure  obedience  to  orders  of  justices,  declared  by  the  previous 
Statute  to  be  final  and  conclusive.  This  act  must  be  taken  to  control  the 
20  Geo.  2.  The  common  understanding  is,  that  a  man  hired  for  14s,  a 
week  is  bound  to  work  for  the  .whole  of  the  week.— [LtV/Zecia/tf,  J. — The 
information  here  does  not  call  the  man  a  journeyman  carpenter;  and  it  is  the 
information  which  gives  jurisdiction  to  the  magistrates.] — ^But  the  evidence 
shews  that  he  was  a  servant. — [  JVilliame,  J.— In  Lawther  v.  Lord  Radnor  (/) 
the  construction  put  upon  the  20  Geo.  2,  was,  that  it  extended  to  labourers 
employed  for  any  certain  time,  or  in  any  other  manner.] — That  was  the  case 
here,  and  on  the  authority  of  that  decision  the  Statute  must  be  taken  to 
apply  in  the  present  instance.    HtUehineon  v.  Lowndee  must,  notwithstand 


(6)  9  Ban.  A  Cre^  605.  (<»)•  4  Barn.  &  Adol.  1  IS. 

(e)  /if.6«8.  (/)  8EMt,llS 

C<0  7  Ban.  &  Cre>.  5S6. 


£64 


TERM  REPORTS  in  the  KING'S  BENCH. 


KiMf^i  BtnA,    ittg  what  has  been  said,  be  conaidered  an  authority  to  shew  that  the  justicf!8 
bad  the  power  to  imprison. 


CoopEa 

V. 

Wius. 


Lord  Dbnman,  C.  J.— The  Statute  5  Geo.  4,  is  clearly  applicable  only  to 
cases  in  which  penalties  are  to  be  recovered,  so  that  it  does  not  apply  at  all 
to  the  present  case.  The  justices  here  had  no  right  to  imprison  under  that 
Statute.  The  case  of  Hutchintan  v.  Lowndes  was  only  argued  upon  one 
side,  and  the  attention  of  the  Court  does  not  appear  to  have  bean  at  all 
directed  to  the  point  now  before  us.  The  Court  there  was  satisfied  with 
another  objection,  and  decided  upon  it. 

LiTTLBDALB,  J. — ^The  5  Geo.  4,  only  applies  to  cases  of  penalties  and 
forfeitures.  The  preamble  and  the  enacting  parts  equally  shew  that  that  was 
the  only  object  which  the  Legislature  had  in  view  in  passing  it.  In  this  case 
the  information  begins  with  stating  that  WiUieombe  had  made  a  complaint  to 
the  magistrate  of  the  nonpayment  of  his  wages  for  labour  as  a  carpenter,  with- 
out stating  that  he  was  a  journeyman  carpenter,  or  that  the  wages  were  at  bo 
much  per  week.  The  evidence  indeed  shews  that  be  was  a  journeyman  car- 
penter, and  that  he  claimed  wages  as  a  journeyman  at  14t.  a  week.  The 
evidence,  therefore,  introduces  two  new  facts— that  the  complainant  was  a 
journeyman  carpenter,  and  that  he  was  engaged  at  14«.  a  week.  The  war- 
rant of  commitment  goes  further;  for  it  says,  that  the  plaintiff  was  committed 
for  the  nonpayment  to  Wiiiieombe  tor  work  and  labour  as  a  servant  in  the 
business  of  a  carpenter.  None,  however,  of  these  &cts  appear  upon  the 
face  of  the  information.  The  right  of  proceeding  by  information  in  this  way 
only  extends  to  cases  of  journeymen  servants,  and  it  ought  to  have  appeared 
that  Wiiiieombe  was  a  person  of  that  description. 

Pattbson,  J. — ^All  depends  on  the  construction  of  the  5  Geo.  4,  and  the 
magistrates  here  have  not  brought  themselves  within  that  Statute.  It  was 
assumed  by  counsel,  in  Hulchineon  v.  Loumdet,  that  a  power  to  commit  was 
given  by  that  Statute;  but  the  decision  is  not  to  that  effect. 


.  Williams,  J.,  concurred. 


Judgment  for  the  plaintiff. 


TowNLEY  and  another,  Assignees  of  Wright  tj.  Crump  and 

another. 

1.  By  tbe  cui-  HPROVER  for  twenty-eight  pipes  and  one  hogshead  of  wine.     The  third 

iJ^yfhe "  pJea  was  the  only  plea  on  which  any  question  arose.     That  plea  staled 

tranifer  ofa  ^jjat  before  the  bankruptcy  of  Wright,  the  defendants  sold  the  wine  to  hiro ; 

from thevpndor  that  he  did  not  pay  for  it ;  and  that  the  purchase-money  for  the  wine  was 

of  the  ISSi**  ^^^  *"*  *  **^  *®  ^*"®  ^^  °^^  ^^^^  delivered,  but  was  in  possession  of  the 

enables  the 

latter  to  go  into  the  market  and  dispose  of  such  goods.  In  a  case  where  the  vendee  had  thus 
disposed  of  part  which  had  been  deliTered  accordinij  to  his  order,  and  he  then  became  bankrupt, 
the  rest  of  the  goods  remaining  in  the  warehouse  ot  the  vendor: — Heid,  that  the  Utter  was  en- 
titled to  retain  them;  the  givmgof  the  delivery  order  not  operating  as  between  the  original 
vendor  and  tendee  as  a  complete  transfer  of  the  ^oods. 

2.  Goods  under  such  circumstances  are  not  m  the  order  and  disposition  of  the  banlmipt 
vendee  at  the  time  of  his  bankruptcy  within  the  operation  of  6  Geo.  4,  c.  16,  ■.  73. 
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defendants,  and  it  alleged  a  right  in  the  defendants  to  letain  the  wine  in    JTii^  Bench, 

satisfaction  of  their  lien  for  the  amount  of  the  purchase-money.     At  the  trial 

before  Lord  Abin^er,  G.  B.,  at  the  last  Assizes  at  Liverpool,  it  appeared  that 

the  defendants  were  the  owners  of  the  wine,  and  that  they  also  rented  a  ware- 

house  where  it  was  placed:  that  they  sold  the  wine  in  question — ^part  of  their 

stock — to  Wrighi,  in  September,  1834;  and  delivered  to  him  an  invoice  con* 

taining  the  terms  on  which  it  was  sold,  and  stating  that  it  was  to  remain  in 

their  warehouse  "  rent  free :"  that  Wright  accepted  a  bill  in  payment  for  the 

wine,  which  was  passed  away  by  the  defendants,  who  then  gave  Wright  a 

delivery  order.     Wright  went  into  the  market,  and  sold  part  of  the  wine  he 

had  purchased,  and  that  part  was  delivered  to  his  vendee  upon  his  order.     It 

was  proved  that  the  mode  in  Liverpool  of  delivering  goods  in  a  warehouse, 

was  by  the  transfer  of  a  delivery  order :  that  the  party  possessing  this  order 

might  go  into  the  market,  and  upon  the  authority  of  it  sell  the  goods  as 

Wright  had  done  in  the  present  instance ;  add  that  delivery  orders  were  not 

transferred  without  the  vendor  first  receiving  payment  for  the  goods.     The 

learned  Chief  Baron,  in  his  summing  up,  compared  the  delivery  order  to  a 

bill  of  lading,  and  observed,  that  a  party  by  the  mere  delivery  of  a  bill  of 

lading  did  not  part  with  the  possession  of  the  goods :  he  directed  a  non^ 

suit,  but  gave  leave  to  move  to  enter  a  verdict  for  the  plaintiffs. 

Cowling  now  moved  accordingly. — The  custom  proved,  and  the  fact  that 
Wright,  acting  oii  that  custom,  had  sold  part  of  the  wine,  and  that  the  de- 
fendants had  delivered  it  to  his  order,  are  sufficient  to  shew  Uiat  by  the  usage 
of  the  trade,  and  in  the  opinion  of  the  defendants  themselves,  there  had  been 
a  constructive  delivery  of  the  actual  possession  before  the  bankruptcy,  and 
therefore  the  wine  passed  to  the  assignees.  If  there  has  been  a  constructive 
delivery  of  possession,  the  question  of  lien  is  at  an  end. — [Lord  Denman, 
C  J. — The  bankrupt  has  not  acted  on  the  delivery  order,  in  such  a  way  as  to 
give  to  any  third  party  a  right  to  the  wine  now  in  question.] — ^But  he  sold 
another  portion  of  it  to  a  third  person,  and  it  was  delivered  to  his  order.  All 
the  authorities  shew  that  if  the  wine  had  not  been  in  the  hands  of  the 
defendants,  but  of  a  third  person,  no  question  like  the  present  could  have 
arisen.  In  Abbott,  on  Shipping  (a),  it  is  said,  *'  If  no  act  on  the  part  of  the 
seller  is  to  precede  the  actual  delivery  of  the  goods,  and  the  order  has  been 
handed  by  the  buyer  to  the  warehouseman,  the  handing  of  the  order  to  the 
warehouseman  is  a  constructive  taking  of  possession  by  the  buyer,  and  the 
order  cannot  be  countermanded.'*  Stoveld  v.  Hughee  {b),  and  Green  v. 
HaylJiome  (c),  where  a  constructive  delivery  was  deemed  sufficient,  must 
decide  the  present  case.  The  doctrine,  as  laid  down  in  Abbott  on  Shipping, 
has  been  adopted  in  the  American  edition  of  that  work,  by  Mr.  Justice 
Story (d):  he  says,  that  ''where  goods  sold  are  lying  in  the  vendor's 
warehouse  on  the  credit  of  the  vendee,  and  the  sold  marks  and  numbers  have 
been  put  upon  them,  so  that  no  further  designation  is  necessary  to  distin- 
guish the  property  from  the  rest  of  the  goods  in  the  warehouse,  and  that  they 
remain  there  till  the  vendor  shall  Want  the  room  which  they  Oiccupy,  no 
further  delivery  of  them  to  the  buyer  is  necessary ;"  and  he  quotes  for  this 
doctrine  the  authority  of  Barrett  v.  Goddard,  in  3  Maeon^e  Reports,  107.— •• 

(a)  Page  S79.  (c)  I  Stark.  447. 

(6)  14  East,  SOa  (</>  4  American  edit  S81,  n. 
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Kinf^j  Benefu  [Lord  Denmon,  C.  J. — ^We  cannot  allow  theeee  works  to  be  cited  to  us  ag 
authorities.  Mr.  Justice  Story  is  a  most  able  commentator,  but  in  this 
country  his  opinion  has  not  the  weight  of  authority.] — ^The  deliveiy  order 
must  be  taken  to  be  a  delivery  of  the  goods. — [Paites&n^  J. — We  did  not  go 
that  length  in  Dixon  v.  Yaies  (e)]. — Because  in  that  case  there  was  no 
transfer  of  a  general  delivery  order.*-[Lord  Denman,  C.  J. — ^Your  argument 
would  go  to  shew  that  the  giving  of  the  delivery  order  mig^t  be  good  for 
third  persons  as  against  the  persons  giving  it,  but  here  that  question  does 
not  arise.] — ^The  cases  hitherto  have  not  be^i  limited  by  that  question,  but 
have  proceeded  on  the  principle  that  the  delivery  order  made  it  an  executed 
contract.  A  delivery  order  does  not  resemble  a  bill  of  lading,  but  is  more 
like  a  dock  warrant,  which  the  Courts  have  always  held  to  be  a  complete 
delivery  of  the  property  specified  in  it,  Spear  ▼.  TVavers  (/),  and  Lueat  v. 
Dorrien  {g\  The  mention  of  the  rent  in  the  contract  shews  that  the  de- 
fendants considered  themselves  as  warehousemen  only,  in  the  same  way 
as  if  they  had  been  third  persons  in  whose  custody  the  property  had  been 
left,  or  as  if  the  goods  had  been  sold  to  a  third  person,  on  whose  account 
they  held  them.  At  all  events  the  wine  must  be  considered  as  being  in  the 
order  and  disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy,  within 
the  operation  of  the  72  section  of  the  Bankrupt  Act. 

Cur.  adv.  vuU. 

Lord  Dbnman,  C.  J.,  on  a  subsequent  day  (19ch  November,}  delivered 
judgment. — ^This  was  an  action  of  trover  lor  wine.  The  wine  had  been  sdd 
to  Wright  by  the  defendants,  but  the  defendants  contended  that  they  had  a 
lien  upon  it  for  payment  of  the  price  due  from  Wright  The  plaintiff  insisted 
that  there  had  been  a  oonstmctive  deliveiy  to  the  bankrupt,  and  that  conse- 
quently  the  question  of  lien  did  net  arise.  It  appeared  that  upon  the  sale 
the  defendants  had  given  to  Wright  a  delivery  order,  and  before  his  bank- 
rnptcy,  part  of  the  wine  had  been  delivered  to  a  third  persou  under  his  order. 
Evidence  was  given  with  a  view  to  shew  that  the  transfer  of  a  delivery  order 
is  a  transfer  of  the  goods  to  which  it  relates,  for  that  by  the  usage  of  the 
trade  at  Liverpool  the  holder  of  a  delivery  order  may  go  into  the  market  and 
sell  the  goods,  and  the  vendee  will  be  entitled  to  them.  That  may  be  the 
case  as  to  third  persons  purchasing  under  the  authority  of  such  an  order. 
There  is,  however,  a  total  failure  of  proof  that  the  usage  thus  set  up  was 
called  into  exercise  in  this  case  before  the  bankruptcy,  and  that  the  transfer 
of  the  delivery  order  was  made  for  value.  We  are  of  opinion  that  the  general 
usage — supposing  it  to  be  fully  made  out-— does  not  apply  to  this  particular 
case,  so  as  to  deprive  the  seller  of  the  right  of  recovering  from  the  vendee  the 
price  of  the  goods.  Upon  referring  to  the  cases  cited  in  the  course  of  the 
argument,  we  find  that  in  all  of  them  the  questions  arose  with  third  parties; 
and  that  there  are  none,  as  in  the  present  instance,  between  the  vendor  and 
the  vendee  themselves.  As  to  the  second  point,  that  the  transfer  of  the 
delivery  order  made  the  bankrupt  the  owner  of  the  goods,  within  the  meaning 
of  the  Bankrupt  Acts,  we  think  that  was  not  so,  for  this  case  does  not  fall 
within  the  72d  section  of  the  Bankrupt  Act,  which  makes  the  bankrupt 
the  true  owner  of  the  goods,  if  the  goods  are  in  his  order  and  dispoaitioa 

(e)  9  Nev.  &  Man.  177 ;  S.  C.  5  Barn.  &         if)  i  Camp.  851. 
AduL  318.    .  .  ig)  T  Taimt  878. 
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Here  fheyare  not  in  his  order  and  disposition,  except  as  subject  to  the  rights    JKiti^*  Bendu 

of  the  vendor.    In  this  case,  therefore,  there  will  be  no  rule.  Townlky 

Rule  refused.  v. 

Crum?. 


Reeves  v.  Gambell. 

\  SSUMPSIT  on  a  check.  JNea,  that  the  check  was  giyen  to  secure  money 
illegally  won  at  play.  Replication  traversing  the  plea,  and  issue 
thereon.  At  the  trial,  .before  IViiiiafMf  J.,  in  Middlesex,  at  the  Sittings 
after  last  Term,  the  check  was  not  produced  in  evidence  on  behalf  of  the 
plaintiff.  For  the  defendant,  it  was  insisted  that  the  plaintiff  was  bound  to 
produce  the  check  as  part  of  his  case,  and  on  that  point  leave  was  given  to 
the  defendant  to  move  to  enter  a  nonsuit.  The  defendant  in  going  into  his 
case  called  for  the  check,  but  the  plaintiff  refused  to  produce  it  No  notice 
to  produce  had  been  given,  because,  as  the  check  was  stated  in  the  pleadings, 
such  notice  had  been  deemed  unnecessary.  On  this  point  also  leave  was 
given  to  move  to  enter  a  nonsuit^  and  a  verdict  was  taken  for  the  plaintiff 
subject  to  these  objections. 

BuU  now  moved  accordingly. — The  issue  here  is  whether  this  note  has  or 
has  not  been  given  for  a  gambling  debt.  It  is  impossible  for  the  jury  to 
decide  that  issue  fairly  without  the  production  of  the  check.  That  instru- 
ment not  being  produced,  there  was  no  evidence  to  go  to  the  jury,  and  the 
leanied  judge  should  have  directed  a  nonsuit. 

Per  CWnam.— -In  this  case  the  pleadings  admitted  that  the  check  had  been 
given.  No  notice  to  produce  was  given ;  had  there  been  such  a  notice  the 
defendant  mighty  if  the  instrument  was  not  produced,  have  gone  into  secondary 
evidence  of  its  contents.  There  was  no  such  notice  here,  and  there  is  no 
rule  of  itself  requiring  a  plaintiff  to  produce  instruments  so  as  to  enable  a  de- 
fendant the  better  to  enter  on  his  defence. 

Rule  refused. 


In  an  action  to 
recover  the 
amount  of  a 
check  where  the 
defendant  does 
not  deny  giving 
the  check,  but 
pleads  that  it 
was  given  for  a 
gambling  trans- 
action, the 
plaintiff  is  not 
Dound  to  make 
it  part  of  his 
case,  nor  to  pro- 
duce it  for  the 
Surpose  of  the 
efendant 
Siving  it  in  evi* 
ence,  unless 
he  has  received 
notice  to  pro* 
duce  it. 


Pooley  v.  Goodwin. 

>%  SSUMPSIT  on  the  common  money  counts.     At  the  trial  before  Lord   1.  An  architect 
Alnnger,C,^,t  at  the  last  Summer  Assizes  9i  Liverpool,  it  appeared   ^Sl^'Jt^lTOr- 

tain  per  eentage 
oommtssion,  by  deed  assigned  to  a  creditor  all  the  commission  to  which  he  was  then,  or  might 
thereafrer  be  entitled,  upon  trust  to  pay  a  certain  other  debt  to  another  creditor,  and  to  retain 
the  residue  towards  satisfaction  of  his  own  debt.  The  deed  contained  a  power  of  attorney,  and 
coveaants  to  pay  the  debt,  not  to  receive  the  commission  or  revoke  the  power  of  attnmey,  or  do 
any  act  to  hinder  the  creditor  from  receiving  the  commission,  and  the  usual  covenants  for  title : 
— 'H.fld^  that  the  deed  was  an  absolute  conveyance  of  the  commission- money  and  not  a  mortgage: 
— Held  also,  that  a  conveyance  stamp  applicable  to  the  sum  actually  received  on  account  of 
the  commission-money  wss  suflScient. 

2.  The  architect  gave  an  order  to  the  parties  by  whom  he  was  employed  to  pay  a  particular 
sum  out  of  his  commission  to  a  creditor : — Heldf  on  the  trial  of  an  issue  directed  under  the 
Interpleader  Act,  between  the  creditor  and  the  architect,  to  try  the  right  to  the  money,  that  a 
copy  of  an  aflldavit  sworn  by  the  architect  in  another  action  against  the  parties  by  whom  he 
was  employed,  in  which  the  order  was  set  out,  and  which  copy  his  attorney  nsd  admitted  to  be 
correct,  wss  good  secondary  evidence  for  the  plaintiff  of  the  order  which  was  lost : — HM  also, 
that  in  the  sbsenoe  of  any  evidence  to  the  contrary,  the  order  must  in  such  an  issue  be  pre» 
sumed  to  have  been  duly  stamped. 

3.  On  the  trial  of  an  issue  curected  under  the  Interpleader  Act  to  be  in  the  form  of  an  action 
for  money  had  and  received,  evidence  may  be  received,  which  in  an  ordinary  case  would  only 
strictly  be  admissible  under  a  special  count. 
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that  the  defendant  was  an  architect,  and  had  been  employed  in  1822,  by  the 
Commifisionere  for  paving  and  lighting  the  town  of  ManeheHer,  to  superin- 
tend the  erteting  of  a  new  town-hall  there.  For  this  labour  he  was  to  receive 
a  commission  of  1^  per  cent  on  the  money  expended.  In  1829  he  became 
embarrassed,  and  being  considerably  indebted  to  the  plaintiff,  the  latter  ob- 
tained from  him  a  note  addressed  to  Mr.  Thorpe,  at  that  time  the  treasurer 
of  the  commissioners,  authorizing  the  plaintiff  to  receive  from  them  money  in 
satisfaction  of  his  debt.    The  note  was  in  the  following  terms  >— 

"Sir — ^I  hereby  authorize  you  to  pay  (o  John  Pooley,  Esq,  senior, 
150/..  from  my  commission  as  architect  to  the  town-hall  of  Mancheeter^oxA  of 
fhe  first  monies  ordered  to  be  paid  to  me.  His  receipt  shall  be  a  sufficient 
discharge  for  the  same,  this  being  the  balance  of  account  between  Mr.  Pode^ 
and  myself,  as  settled  this  22d  day  of  September,  1829. 

(Signed)  "  Franeie  Goodwin^ 

"  To  John  Thorpe,  Esq.  Comptroller." 

Mr.  Thorpe  wrote  and  signed  the  following  memorandum  underneath  this 
note : — 

'*  In  compliance  with  the  foregoing  order,  I  do  hereby  ei\^gie  to  see  that 
the  first  150/.  ordered  to  be  pnid  to  Mr.  Goodwin,  on  accouht  of  the  commis- 
sioners for  the  town-hall,  shall  be  paid  to  Mr.  Pooley. 

•*  John  Thorpe,  junior,  Comptroller." 

The  plaintiff  then  added  the  following  memorandum  :— 

"  f,  the  undersigned,  do  hereby  engage  to  give  Mr.  Gdodmn  a  receipt  in 
full  of  all  debts  and  charges  against  him  on  being  paid  the  150/.  above  di- 
rected by  him  to  be  paid  out  of  his  commission,  September  22, 1829. 

'' John  Pooley:' 

At  the  date  of  these  papers  nothing  was  due  to  the  defendant  from  the 
commissioners.  On  the  15th  /ti/y,  1830,  the  defendant  being  still  further 
embarrassed,  and  owing  to  Messrs.  Barber  &  Marshall,  bankers,  of  Waleali, 
a  considerable  sum  of  money,  he  entered  into  a  deed  of  assignment,  by  which 
he  transferred  to  them  all  his  right  to  the  money  then  due  or  that  might 
theieafler  become  due  to  him  frotn  the  commissioiters.  That  deed,  after  re- 
citing that  he  was  indebted  to  the  plaintiff  in  the  sum  of  150/,  and  also  lo 
Messrs,  B.  and  3f,  in  a  sum  of  £f97/.  8*.  llcf.  for  money  advanced,  Ac.  by 
them  to  and  for  his  use,  that  he  was  eniployed  by  the  commissioners  a» 
architect,  Ac,  and  that  he  was  unable  to  pay  his  debts,  declared  that  he 
assigned  to  B.  and  3f,  all  the  sums  of  money  which  were  then  or  should 
thereafter  become  due  to  him  from  the  commissioners  on  account  of  his  com- 
mission, charges,  &c.,  as  architect,  &c.,  upon  trust,  in  the  first  place  to  pay 
costs,  and  then  to  pay  the  plaintiff  the  150/.  due  to  him,  and  to  retain  the 
residue  towards  payment  of  the  997/.  8*.  Ud,  and  interest.  The  deed 
contained  a  power  of  attorney  to  B»  and  M.,  and  covenants  on  the  part  of  the 
defendant  to  pay  the  said  sum  of  997/.  8*.  lie/.:  it  further  stipulated  Umt 
the  defendant  would  not  receive  the  money,  nor  revoke  the  power  thereby 
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given,  nor  do  any  act  whereby  said  B.  and  M.  might  be  injured  in  receiving 
.payment ;  that  he  had  a  right  to  assign,  and  had  not  done  any  act  tO'encumber ; 
and  ibr  farther  assurance.  The  stamp  on  the  deed  was  a  bl  stamp.  A 
copy  of  it  was  served  on  the  oomptidler  of  the  eommissioQers.  At  the 
date  of  the  deed  about  30/.  only  were  due  to  the  defendant  from  the  com- 
missioners. In  February,  1832,  the  defendant  took  the  benefit  of  the 
Insolvent  Act,  and  on  the  28th  of  that  month  he  obtained  his  disdiarge.  At 
that  time  the  money  due  to  him  from  the  commissioners  did  not  amount  to 
more  than  70/.  He  was  afterwards  employed  by  th^n  in  going  on  with  the 
building,  and  in  1834,  nearly  300^  became  due  to  him.  The  defendant 
pressed  the  commissioners  for  payment,  but  Mr.  Wroe,  who  had  succeeded 
.Mr.  Thorpe f  as  the  treasurer,  refused  to  make  any  payment,  as  the  assignees 
appointed  by  the  Insolvent  Court,  the  plaintifiC  and  Messrs.  B.  and  M.  had 
all  put  in  their  claims  to  the  fund.  In  Hilary  Term,  1834,  the  defendant 
commenced  an  action  against  the  commissioners,  who  then  obtained  a  rule 
under  the  Interpleader  Act,  upon  which  these  several  parties  appeared  before 
the  Court,  and  by  a  final  rule  in  Jum,  1834,  it  was  ordered  that  the  assignees, 
appointed  under  the  Insolvent  Act,  were  no  further  to  prosecute  their  claim ; 
that  the  money  admitted  to  be  due  from  the  commissioners  to  the  defendant 
should  be  by  them  paid  into  Court ;  that  an  issue  should  be  tried,  in  which 
Pooiey  should  be  the  plaintiff)  and  Gwdwin  the  defendant,  that  the  defendant 
should  admit,  on  the  trial  of  the  cause,  the  receipt  of  the  money  as  for  his 
per  ceniage,  since  his  discharge,  and  that  the  chum  of  Messrs.  B»  and  ilf. 
should  be  bound  by  the  result  of  the  trial  of  this  issue.  Before  the  trial 
came  on,  the  plaintiff  received  notice  to  produce  the  order  given  him  by  the 
defendant,  dated  on  the  22d  September,  1829,  for  ihe  payment  to  him  by  Mr. 
Thorpe,  the  treasurer  of  the  commissbners,  of  the  money  due  from  them  to 
the  defendant.  The  order  was  not  produced,  but  a  witness  was  put  into 
the  box,  who  proved  that  he  had  made  diligent  search  for  it  amongst  the 
plaintiff's  papers  but  could  not  find  it,  and  that  he  believed  it  to  be  lost ;  but 
no  evidence  was  given  of  any  application  to  Mr.  Thorpe  or  Mr.  Wrae  for  this 
paper.  To  supply  the  deficiency  of  proof  in  this  respect,  a  copy  of  an  affi- 
davit, sworn  by  the  defendant  in  his  actio^  against  the  commissioners,  was 
produced.  In  this  affidavit  the  order  was  set  out,  but  the  affidavit  had  never 
been  filed  or  used.  A  witness  proved  that  the  defendant's  attorney  had 
admitted  the  copy  to  be  a  true  copy,  except  in  the  jurat.  The  deed  of  the 
15th  July,  1830,  was  also  tendered  in  evidence.  Objections  were  taken  on 
the  part  of  the  defendant,  that  the  order  to  Tkorpe  was  not  proved  to  have 
been  stamped,  or  accepted  by  the  commissioners  or  their  treasurer,  and  there- 
fore cpuld  not  be  given  in  evidence :  that  secondary  evidence  of  it  was  not 
admissible,  as  there  had  not  been  satisfactory  proof  of  every  search  having 
been  made  for  it,  since  no  proof  was  given  of  any  search  being  made  for  it  at 
the  office  of  the  commissioners,  and  neither  Mr.  J^rpe  nor  Mr.  fVroe  had 
been  called  into  the  box  to  say  whether  they  knew  anything  of  it ;  but  these 
objections  were  overruled,  the  learned  Chief  Baron  being  of  opinion  that  a 
stamp  was  unnecessary;  and  that  the  order  had  been  accepted  by  Mr. 
Tkorpe;  and  that  sufficient  proof  of  a  search  for  the  original  order  had  been 
given,  to  let  in  secondary  evidence  of  its  contents.  It  was  then  objected  that 
the  affidavit  was  not  sufficient  secondary  evidence;  and  that  even  if  the 
original  could  have  been  used — which  it  could  not,  because  it  had  never  been 
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.Kat^M  BmmL  filed  or  used,  the  copy  was  not  admissible.  This  objection  was  also  overrulmL 
Objections  were  also  taken  to  the  reception  of  the  deed  of  the  15th  /v/y, 
1830;  1st,  that  it  was  not  properly  stamped,  for  that  being  a  deed  for  the 
assignment  of  two  sums  of  money  which,  taken  together,  amounted  to  more 
ihan  1,000/.  it  was  only  stamped  with  a  bL  stamp;  2dly,  that  it  was  not  a 
mere  assignment,  but  was  an  absolute  deed  of  conveyance  of  all  4he  defendaot't 
interest  in  the  per  emUagt  and  commission,  and  should  therefore  have  had  a 
9/.  or  ISl.  stamp  (a) ;  3dly,  that  if  it  was  not  a  conveyance,  then  that  it  was 
a  noortgage  in  trust  for  the  assignees  and  otherSt  with  an  equity  of  redemp- 
tion in  the  mortgagor,  and  consequently  required  a  6il  stamp.  Lord  Abinger 
overruled  all  these  objections,  and  a  verdict  was  then  taken  for  the  plaintiff; 
but  liberty  was  reserved  for  the  defendant  to  move  to  set  aside  the  verdict, 
and  enter  it  for  the  defendant 

Baiieau  now  moved  accordingly. — ^The  evidence  here  has  been  improperly 
admitted.  The  proof  of  search  among  the  plaintiff's  papers  was  not  sufficient 
-—there  should  have  been  a  search  among  the  papers  of  the  commissioners, 
and  Mr.  Thorpe  and  Mr.  Wroe  should  have  been  called :  for  in  all  probability 
the  order  was  in  their  possession.  There  was  no  sufficient  proof  of  a  proper 
stamp  being  on  the  order,  nor  was  it  ever  accepted  or  acted  on  by  the  com- 
missioners or  thehr  agent.  It  was  merely  a  revocable  order  within  the  prin- 
ciple of  the  decision  in  Waiecn  v.  The  Duke  of  Wellingtmi  (6).  The  cop? 
of  the  affidavit  was  not  sufficient  evidence  of  its  contents.  As  to  the  deed  of 
assignment,  it  was  either  a  mortgage  or  an  absolute  conveyance,  and  ought  to 
have  been  stamped  accordingly.  But  even  if  this  evidence  was  admissible, 
it  could  not  support  the  action  in  its  present  form.  If  the  deed  was  au  as- 
signment, it  was  not  an  assignment  of  an  existing  fund,  but  of  a  future  and 
contingent  interest,  and  was  therefore  void.  At  all  events  such  evidence 
could  not  support  an  action  framed  on  the  common  counts  in  assumpsit,  but 
there  should  have  been.a  special  count  disclosing  the  real  circumstances  of 
the  case,  Morgan  v.  Jtmee  (c),  Wiliiame  v.  Everett  (d). 

Ctir.  ado.  ouH. 

Lord  Dbnman,  C.  J.,  aflerwards  (19th  November)  gave  judgment.— In 
this  case  several  objections  were  relied  on.  In  the  first  place  it  was  said  to 
be  necessary  for  the  plaintiff  to  shew  the  order  itself  given  by  the  plaintiff  to 
Thorpe  for  payment  out  of  the  commission.  The  order  was  probably  left  in 
the  posHession  of  the  plaintiff;  and  a  deliberate  search  having  been  made 
anwng  the  papers  of  the  plaintiff,  it  could  not  be  found :  secondary  evidence 
of  it  was  therefore  admissible.  There  was  no  evidence  that  it  was  stamped,  or 
that  it  was  not  But  the  defendant  had  introduced  a  copy  of  this  order  in  an 
affidavit,  and  the  contents  of  it  were  therefore  known,  and  the  affidavit  was 
given  in  evidence  against  him.  In  the  absence  of  proof  that  the  order  was 
not  stamped,  we  think  that  we  are  justified  in  presuming  that  it  was  stamped. 
The  defendant  had  received  more  than  the  amount  of  his  commission  from 
the  commissioners  at  the  time  he  made  the  order.  He  aflerwards  executed  a 
deed  assigning  to  certain  persons  therein  named,  the  commission  to  which  he 

(a)  See  55  Geo.  8.  c.  184.  icbed.  part  1,  (e)  1  Cromp.  &  Jervis.  169. 

tiU  ••  Conveyaoce."  {d)  14  East.  582. 

(6)  1  Rum.  A  Mylne.  60S. 
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was  then,  or  tlierealler  might  become  entitTed.  It  was  argued  that  this  deed 
was  a  mortgage,  but  we  think  that  it  was  not  a  mortgage,  but  an  absolute 
conveyance  of.  the  commission  money,  and  as  that  money  was  proved  not  to 
exceed  the  sum  of  900/.  we  think  that  the  amount  of  the  stamp  was  more 
than  sufficient  An  objeeUon  has  been  made  tfiat  the  evidence  in  this  case 
did  not  support  the  action  in  its  present  form,  but  that  there  ought  to  have 
been  a  special  count.  As  this  case,  however  was  tried  under  an  order  made 
by  us  to  decide  a  certain  issue  of  fact,  we  do  not  think  it  necessary  that 
upon  that  account  there  should  be  a  new  trial,  though  some  part  of  the  ey'u 
dence  might  not  have  been  strictly  admissible  under  these  counts  in  a  common 
case. 

Rule  refused. 

HoLDiNQ  V.  Raphael  and  another. 

A  CTION  against  the  shenflTfor  an  escape  of  one  nomas  SmedUy  Turner^  Wh«re  abtiU 

^^  who  was  arrested  on  a  writ  of  capias.     TY^a*.— First,  The  general  ^g  tte'Vrit'of 

issue.    Secondly,  That  aller  the  taking  and  arrest,  the  defendants  took  a  capuu,  suted 

bail-bond,  duly  executed,  &c.,  which  bond  was  duly  subscribed  with  a  ofVhe  writ  was 

certain  condition,  according  to  the  form  of  the  Statute  in  such  case  made  ^^^J  deliTered 

and  provided.    Replication,  That  there  was  not  any  condition  subscribed  to  the  name  of 

the  said  bond,  &c.,  and  issue  thereon.     At  the  trial  before  Littledale,  J.,  at  ^^Ifke^r^' 

the  Sittings  in  Term,  it  appeared  that  the  sheriflTs  officer  had  arrested  omitted  his 

Turner,  and  then  allowed  him  to  go  at  large  without  taking  a  bail-bond ;  but  SitimOTt^o* 

before  the  time  for  returning  the  writ  the  officer  got  from  TVmtfr  a  bail-bond,  the  condition  of 

The  bond  was  in  the  usual  form,  with  several  of  the  blanks  supplied,  but  the  Court  "in  an^ 

name  of  the  defendant  was  omitted  in  some  places.    Thus,  it  was  stated  in  *ction  of  escape 

the  recital  of  the  service  of  the  writ  that  the  copy  of  the  writ  **  was  duly  de-  the  AeriSf 

livered  to  the  said !"  instead  of  "to  the  said  Thomae  Smedley  Turner/'  piy"Jhe"dlfi"^' 

and  in  the  condition,  the  bond  stood  thus : — *'  Now  the  condition  of  this  ob-  ciency. 
ligation  is  such  that  if  the  above  bounden  — -  do  cause  special  bail  to  be  put 
in,^  omitting  the  name  of  T\irner.  It  was  objected  at  the  trial,  that  the  bond 
was  sufficient ;  and  Colei  v.  Hulme  (a),  where  the  Court  supplied  the  word 
*'  pounds"  in  the  obligatory  part  of  a  bond,  was  cited.  The  learned  judge, 
however,  left  the  case  to  the  jury,  who  returned  a  verdict  for  the  plaintiff, 
but  leave  was  reserved  to  the  defendants  to  move  to  set  it  aside  and  enter  a 
nonsuit. 

Alexander  now  moved  accordingly. — ^The  intention  of  the  bond  is  suffi- 
ciently manifest.  The  recital  shews  that  a  capiae  had  been  issued  against 
Turner,  and  that  he  was  duly  arrested.  It  is  clear,  under  the  Statute  2  Wm. 
4,  c.  39,  that  the  person  who  is  to  put  in  special  bail  is  the  person  arrested. 
The  omission,  therefore,  may  be  supplied  by  the  intendment  of  the  Court, 
which  will  take  judicial  notice  of  the  provisions  of  the  Statute.  If  so,  there 
can  be  no  doubt  that  the  name  of  Turner  is  that  which  ought  to  be 
inserted  here.  In  Colee  v.  Hulme  (a),  which  was  an  action  ufx>n  a  bond,  it 
appeared  that  in  the  obligatory  part  of  the  bond  the  word  "  pounds "  had 
been  omitted;  but  the  Court  held,  that  from  the  condition  the  intent  mani* 

(a)  8  Bam.  ft  Cres.  568. 
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Sm^I  Benek  fettlj  WAS,  that  tiie  obUgOT  should  become  bound  in  7700  pounds,  and  that 
the  word  pounds  might  therefore  to  be  supplied.  Lord  Tenterden  there  said, 
that  **  In  every  deed  there  must  be  such  a  degree  of  moral  certamty  as  to 
leave  in  the  miiidof  a  keasooaUe  man  no  doubjt  of  the  intent  of  the  parties.^ 
That  rule  must  be  applied  to  this  case,  and  the  intent  of  the  parties  here  is 
manifest  In  a  note  to  the  case  of  C0U9  v.  Hidme  the  reporters  refer  to  that 
of  Lltnfd  T.  Lord  Say  and  StU  (5),  where  the  name  of  a  bargainor  was 
omitted  in  the  operative  part  of  a  bargun  and  sale,  and  it  was  supplied  hy 
the  Court  of  Kin^9  B^neh,  it  manifestly  appearing  from  the  other  parts  of 
the  deed  that  Lord  Say  was  the  grantor.  In  Flight  v.  Lord  Lake  (e)  the 
memorial  of  ah  annuity  was  held  sufficient,  notwiUistanding  the  omission  of 
the  word  **  life "  in  the  heading  **  Person  for  whose  life  the  annuity  is 
granted."  Lord  Chief  Justice  Tindal  there  applied  the  same  test  which  had 
been  adopted  by  Lord  Tmterden  in  Cole9  ▼.  HuUne,  and  said,  that  applying 
an  ordinary  understanding  to  the  memorial,  it  was  impossible  to  misappre- 
hend what  was  intended.  In  like  manner  it  is  impossible  to  misapprehend 
the  scope  and  object  of  this  bond. 


The  Court  took  time  to  consult  Mr.  Justice  Littiedale  on  the  subject,  and 
on  a  subsequent  day  refused  the  rule. 

Rule  refused. 


(6)  10  Mod.  46. 


(e)  8  Bing.  N.  S.  72;  S.  C  I  Hodg«i,  1 9a 


MoscATi  V.  Lawson. 


Whevestthe 
trial  of  ftn  ac- 
tion the  judge 
soggetts  the 
withdrawal  of  a 
juror,  and  the 
plaintiff  acta  on 
fhe  suggestion, 
the  Court  will 
stay  the  firo- 
ceedings  in  a 
seconaaction 
commenced  by 
the  same  plain- 
tiff for  the 


cause,  eren 
where  on  the 
first  occasion 
he  conducted 
the  esse  in 


^HE  AUomeyGmMral  had  obtained  a  n^  to  stay  the  proceedirigs  in  this 
action,  on  the  ground  that  they  had  been  commenced  against  good  iaith. 
It  appeared  from  the  affidavits  that  this  was  an  action  of  .libel  against  the 
publisher  of  the  Timn  newspaper.  The  plaintiff  on  a  former  occa- 
sion brought  another  actkxn  in  the  Court  of  Exchequer  for  the  same  alleged 
libel;  and  the  defendant  justified  the  publication.  That  action  came  on 
to  be  tried  before  Alder.ean,  B.,  on  the  11th  February  in  the  present  year, 
when  the  justification  was  fully  made  out  in  evidence,  and  the  learned 
judge  suggested  that  a  juror  should  be  withdrawn.  The  defendant's 
counsel  consented,  and  one  of  the  jury  having  pressed  on  the  plaintiff  the 
suggestion  of  the  learned  judge,  the  plaintiflT,  who,  with  the  assistance  of  an 
attorney,  conducted  his  case  in  person,  acted  upon  it,  and  a  juror  was  ac- 
cordingly withdrawn,  and  the  cause  terminated.  On  the  22d  of  June  the 
present  action  was  commenced. 

Sir  F  Pollock  shewed  cause. — There  is  no  breach  of  faith  here.  There 
was  not  at  the  trial  of  the  former  action  any  distinct  pledge  on  the  part  ih 
the  plaintiff  not  to  take  further  proceedings.  A  mere  supposed  understand- 
ing is  no  bar  to  his  right  to  do  sa  The  understanding  not  to  bring  another 
action  is  one  which  may  well  be  entered  into  by  barristers,  who  underRtand 
that  if  the  opposite  party  consent  to  withdraw  a  ju|t)r,  their  client  may 
receive  a  benefit,  which  puts  him  under  an  implieJ  pledge  not  to  bring 
a  fresh  action ;  but  such  a  pledge  cannot  be  implied  as  against  a  person 
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not  a  lawyer,  and  who  Is  besides  a  foreigner,  and  in  all  probability  ignorant    Khi^$  B^ncK 
of  the  nature  of  the  proceeding.  Mosc^ati 

r. 

The  Attomey-General  and  Plati  appeared  in  support  of  the  role :  thegr 
were  stopped  by  the  Court. 

Lord  Denman,  C.  J. — This  rule  must  be  made  absolute.  All  circum- 
stances taken  together,  there  can  be  no  doubt  that  at  the  time  of  the  trial  the 
matter  was  intended  to  be  brought  to  a  final  conclusion.  It  is  very  probable 
that  what  was  then  done  was  explained  to  the  plaintiff  by  his  attorney,  who  sat 
by  him ;  and  the  plaintiff,  by  consenting  to  the  arrangement  which  Mr.  Baron 
AlderMon  suggested,  undertook  in  fact  not  to  bring  another  action. 

Per  Cur,  '    Rule  absolute  (a), 

(a)  See  Stt$iderion  ▼.  Nettar,  R.  &  M.  409. 

TOMLINSON   f?.   BrITTLEBANK. 

/k  CTION  for  slander  of  an  attorney.    The  words  were  alleged  to  have  Inan  action  for 

been  spoken  of  and  concerning  the  plaintiff,  and  of  and  concerning  hhn  Hl^^L^th!? 

as  an  attorney  and  solicitor.    They  were  spoken  in  answer  to. an  observation  judge  nonsuited 

made  by  a  third  person  on  the  plaintiff  as  he  passed ;  and  were  these :  "  Let  the  grmmd  that 

him  go,  a  little  black-looking  thief."    At  the  trial  before  Lord  Denman,  C.  J.,  ^^'jj'^^f'* 

at  the  last  Assizes  for  Stafford^  it  appeared  that  the  plaintiff  had  been  pro-  abuse,  and  not 

fessionally  concerned  in  an  aflair  in  which  the  defendant  and  a  person  of  the  fnghiminhur 

name  of  White  were  respectively  interested.    A  witness  who  proved  thet  professional 

words,  said,  that  he  thought  at  the  time  that  they  had  reference  to  White' %  UwasnJt'i"'^ 
concerns.    On  this  evidence  alone  the  plaintiff  relied ;  and  the  Lord  Chief  suted  on  at  the 

Justice  thought  the  plaintiff  should  be  nonsuited,  on  the  ground  that  the  question  oujrht 

words  were  not  of  themselves  actbnable,  nor  necessarily  injurious  to  the  to  ^he'Jwr -'the 

plaintiff  in  his  professional  character.    The  plaintiff  was  accordingly  non-  Court  refused 

«..u^j  to  Mt  aside  the 

»«*^-  nonsuit  and 


Talfourdf  Serjt.,  now  moved  to  set  aside  the  nonsuit,  and  have  a  new  trial. 
-—He  contended  that  it  ought  to  have  been  submitted  as  a  question  to  the 
jury  whether  the  words  were  spoken  of  the  plaintiff  in  the  character  of  an 
attorney.     He  cited  Com,  Dig.  tit  '*  Action  on  the  Case,'*  D.  24. 

Per  C«ftam.— Unless  it  was  insisted  on  at  the  trial  that  the  question 
ought  to  be  submitted  to  the  jury,  we  cannot  grant  even  a  rule  nut.  There 
is  no  doubt  what  would  have  been  the  result  if  the  case  had  gone  to  the 
joiy- 

Rule  refused. 


grant  a  new 
trial. 
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STtn^iBtnA  BrIDGEWOOD   V.   WyNN. 

.^u^SiiTth;  T^^^^^^^    lM«eonapleaof#afi|lt#ati&cfeme#fi*.    At  the  trial  at  fhe 
airnmtiTe  of  ^^  SUiffotd  Assizes,  before  Lord  Denman,  C.  J.,  the  affirmatiTe  of  the 

StefcSd/  '""^^"'ff  «n  the  defendant,  he  began,  and  a  veidict  was  found  for  him, 

•nt,  and  his  b^ 

S^*S£de^J  .  Zticttbti;,  Serjt.,  now  moved  for  a  new  trial,  on  affidavits  of  two  of  the 
fou^^rV^ict  J""^^™®."'  ®**^'"ff  ^*»t  ^hej  were  misled  by  the  circumstance  of  the  defendant 
fo?the*drfend.  ^g'^ning  the  case,  and  that  they  thought  they  were  finding  a  verdict  for  the 
fnteiS^totoS  P^°''^'  «pd  o»  ^  affidavit  of  the  plaintiff's  attorney,  that  one  of  the  jury- 
fortheplaintiif,  *»«»  had,  in  speaking  of  the  verdict  to  him,  called  it  a  verdict  for  the 
foli^tS^t  defendant  2?nV«7«ra<id: 
«iMirtnal. 

Per  Curiam, — Though  this  verdict  might  probably  have  been  given  under 
a  mistake,  the  jury  as  such  being  now  separated,  the  affidavits  of  anj 
individuals  composing  that  jury  cannot  be  received,  and  the  rule  must  be 
refused. 

Ruk  refused. 

Dob  d.  Edmund  Wilkins  and  John  Wilkins  v.  James 

WiLKINS. 

I.  Whwetnin-  "gJECTMENT,  tried  before  Lord  Denman,  C.  J.,  at  the  last  Assizes  for 

w>rbo\hptl^  Gloucestershire.    The  facts  were  these  :--0n  26  March,  1812,  a  lease 

tietclmim  title  of  the  premises  in  question  was  granted  by  the  lord  of  the  manor  to  the 

unSer  a  notice  defendant's  mother,  by  the  name  of  **  Anne  Bryant,  widow."    The  lease 

ma^be"r^d**  ^**  ^^^  ^^  years,  determinable  on  three  lives.    Long  previously  to  that 

against  the  term  the  mother  had  lefl  her  husband,  and  had  cohabited  with  and  taken  the 

mg*^  without  ^^^^  ^^  *  person  named  Bryant,  who  was  at  that  time  dead.     In  1813  the 

regular  proof  of  mother  assigned  to  Joseph  Wilkins,  another  son,  all  her  property,  for  the 

2.  A  lease  for  purpose  of  maintaining  herself  and  two  children  she  had  by  Bryant,  Joseph 

years  was  Wilkins  under  that  assignment  took  possession  of  the  premises  in  question, 

grantea  to  a  «  ,     .,       •  i  i  .         »    .  .  •«  i  •     ^  Vii.      i 

mailed  woman  ftnd  built  thereon  a  house,  and  contmued  m  possession  until  his  death,    in 

from^h'S'rus.     ^^^  ^^®  mother  died;  and  in  1826  the  husband  died.     Edmund  Wilkins, 

band,  under  the  One  of  the  lessors  of  the  plaintiff,  took  out  administration  to  him,  and  as  such 

th£uhi*wLa    administrator  founded  his  right     The  other  lessor,  John    Wilkins,  was 

>m9  «ol«:—       administrator  with  the  will  annexed  of  the  mother.     The  defendant  claimed 

toon  whet^e"""  ^8  devisee  of  Joseph  Wilkins.    The  lessors  of  the  plaintiff"  having  given  to 

an*adTe»e^*°.  *^^  defendant  a  notice  to  produce  the  lease,  it  was  produced  at  the  trial.  On 

•easion,  that  it   its  being  proposed  to  read  it  without  any  proof  of  the  execution,  that  was 

Sirt?OT*rput  objected  to;  but  Lor^Denman,C,J.,  thought  that  as  the  title  of  both  parties 

it  as  a  question  equally  depended  on  the  lease,  it  might  be  read  without  the  usual  proof  of 

possession  had    execution.    He  however  gave  leave  to  move  for  a  nonsuit  on  this  point. 

^*Sirt^th"*  **  '^^^  defendant  relied  on  the  adverse  posses^n  for  more  than  twenty  years 

Wife,  instead  of  of  Joseph  Wilkins  and  himself;  and  the  Question  left  for  the  jury  was, 

knsiSwd?^  ^*     whether  or  not  there  had  been  an  adverse  possession  as  against  the  mother. 

The  verdict  was  for  the  plaintiff. 
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Ludicw,  Serjt.,  now  moved  for  a  nonsuit  or  a  new  trial. — The  plaintiff    Kii^f  PencL 
was  bound  to  make  out  a  prima  facie  case.    He  relied  on  the  lease  as  part      D^Tdem. 
of  his  case ;  and  at  the  time  it  was  read  it  was  impossible  to  say  that  the      Wilkins 
lease  formed  any  part  of  the  defendants  title.    The  plaintiff  should,  there-      wilkxns. 
fore,  have  been  nonsuited.     As  to  the  new  trial,  the  material  question  was, 
whether  the  possession  was  adverse  to  the  father,  and  not  to  the  mother ;  for 
the  lease,  though  granted  to  the  mother,  was  in  law  a  lease  to  the  father,  as 
she  was  a  married  woman.     The  proper  question  was  not,  therefore,  sub- 
mitted to  the  jury. 

Lord  Dbnman,  C.  J.— I  am  of  opinion  that  the  lease  was  properly  read 
without  any  proof  of  its  execution.  Knight  v.  Martin  (a),  shews  that 
where  both  parties  claim  under  an  instrument,  which  is  produced  by  one  of 
them,  it  may  be  used  in  evidence  by  the  other,  without  regular  proof  of  its 
execution.  The  fact  that  the  party  producing  the  instrument  does  claim  an 
interest  in  it  must  always  be  established  by  extrinsic  evidence.  That  was 
done  in  the  present  instance.  As  to  the  second  point,  it  was  taken  for 
granted  at  the  trial,  that  if  the  possession  was  adverse  to  the  father,  it  was 
adverse  to  the  mother,  because  she  was  in  possession  by  his  consent ;  she 
let  her  son  build  upon  the  land,  and  live  on  it,  he  undertaking  to  provide  for 
her  and  her  children.  Under  these  circumstances  there  could  be  no  adverse 
possession  as  against  her ;  and  if  so,  there  could  be  none  as  against  the 
(ather. 

Pattbson,  J. — ^I  am  of  the  same  opinion.  The  case  of  Knight  v.  Martin 
is  an  authority  to  shew  that  where  there  is  only  one  interest,  as  was  the  case 
in  the  present  instance,  it  is  not  necessary  to  call  the  attesting  witness  to 
prove  an  instrument  produced  by  one  party  under  a  notice  to  produce. 

Rule  refused, 
(a)  Gow,  26. 


In  re  Nbwberry,  Gent.,  one,  &c. 

D  ULE  for  an  attachment  for  noncompliance  with  a  rule  of  court  calling  on  I.  An  ftttoni<yy 

—  Newberry  to  re-invest  668/.  18*.  7rf.  3  per  cent.  Bank  Annuities,  and  |°nd8*the"pro- 

to  pay  21/.  for  costs^  on  24  June,  1834.     The  facts  were  these  : — J.  George  ceede  of  stock 

by  his  will  directed  that  a  certain  part  of  his  personal  property  should  be  hbcHemf  s^Id 

invested  in  the  funds,  and  •that  the  dividends  should  be  paid  to  Sarah  outfort^pur- 

Spraiky  for  her  life,  and  that  on  her  death,  the  principal  should  be  divided  uivested  on^ 

amongst  her  children.    His  executors  accordingly  purchased  668/.  18«.  td.  £.°1fSe  mone 

Z  per  cent.  Bank  Annuities.     In  Augutt,   1831,  Hincock,  the   surviving  inhiehuidB/ 

executor,  at  the  suggestion  of  Newberry,  who  was  his  attorney  (made  to  to^TeVuent*^ 

Mrs.  Sprailey),  executed  a  power  of  attorney  to  Newberry  for  the  sale  of  the  To  applications 

stock,  he  at  fiiat  made  evasive  answers,  but  uitiinately  promised  to  do  so.  At  length  a  rule 
was  by  consent  made  absolute  upon  him  to  re-invest  on  or  before  a  particular  day,  and  pay 
the  costs,  or  in  default  that  an  attachment  should  issue.  On  the  day  after  the  appointed  uay. 
a  fiat  in  bankruptcy  issued  against  him,  under  which  he  obtained  his  certificate:  no  service  of 
the  rule  and  allocaivr  took  place  before  the  bankruptcy : — Held^  on  the  ground  that  the  cir- 
cumstances established  a  case  of  fraud,  that  the  bankruptcy  afforded  no  answer  to  a  motion 
for  an  attachment :  and  the  Court  accordingly  granted  an  attachment. 

2.  Independently  of  the  question  of  fraud,  the  attachment  should  istue,  as  it  is  only  giving 
effect  to  the  former  rule.     Per  Lord  Dtnman,  C.  J. 

VOL    L  2  S 
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Kin^$  Benek.  ttock,  in  order  to  invest  the  proceeds  on  mortgage  securitj,  to  get  greater 
"■J^        interest.    On  27  December,  1831,  the  stock  was  sold  out  by  Newberry ^  but 

Kbwbibbt.  he  did  not  invest  the  amount  of  the  produce  on  mortgage,  but  kept  it  in  his 
own  hands,  paying  to  Mrs.  SpreUley  5  per  cent,  interest.  During  1882  and 
1833  repeated  applications  were  made  to  Newberry  by  Mrs.  Spratley,  and 
other  persons  on  her  behalf,  in  the  first  instance  to  give  an  account  of  the 
security  on  which  the  money  was  placed,  and  then,  on  finding  that  no  invest- 
ment had  been  made,  to  insist  on  the  stock  being  re-invested.  On  24  Aprti, 
1834,  a  rule  niei  was  granted,  calling  on  Newberry  to  shew  cause  why  he 
should  not  re-invest  the  stock,  and  pay  the  costs  of  the  application.  On 
6  May,  1834,  Newberry  appearing  by  counsel,  but  not  making  any  affidavit 
in  opposition  to  the  rule,  it  was  made  absolute  for  the  re-in vestment,  and 
payment  of  costs  on  or  before  the  24  June  then  next ;  the  rule  further 
ordered,  that  in  default  thereof  an  attachment  for  contempt  should  issue 
against  him.  On  8  August,  1834,  the  rule  and  the  Master's  allocatur  for  21/. 
for  the  costs  were  served  on  Newberry  ;  and  the  21/.  were  demanded  from 
him.  On  the  25  June,  1834,  a  fiat  in  bankruptcy  issued  against  Newberry; 
and  on  18  October  he  obtained  his  certificate. 

Piatt  shewed  cause. — ^The  remedy  by  attachment  is  merely  a  substHution 
of  a  more  speedy  remedy  than  that  afforded  by  action,  in  cases  where  the 
Courts  have  a  peculiar  jurisdiction.  Here  the  remedy  by  actk>n  is  barred 
by  the  certificate.  No  attachment  therefore  can  issue.  The  proceeds  of  the 
stock  was  money  had  and  received  to  the  use  of  Hiecoek  ;  and  the  debt  might 
have  been  proved  under  the  fiat 

G.  T.  White,  in  support  of  the  rule. — [Coleridge,  J. — ^When  do  you  say 
that  Newberry  was  in  contempt  ?  You  know  the  case  of  Baron  v.  M€arteU{a\ 
which  shews  that  it  is  necessary  to  make  out  a  contempt  before  the  bank- 
ruptcy.]— In  this  case  Newberry  was  clearly  in  contempt  on  the  24th  June, 
1834,  by  the  terms  of  the  rule,  by  which  he  was  ordered  to  re-invest  the 
stock,  and  pay  the  costs  on  or  before  that  day. — [Lord  Denman,  C.  J. — ^Is 
there  any  authority  for  saying  that  an  attachment  will  issue  for  a  contempt 
in  not  doing  what  a  person  is  not  able  to  do  ?  The  practice  invariably  is  not 
to  issue  an  attachment  for  a  contempt  in  nonperformance,  even  where  the  act 
is  to  be  done  on  a  particular  day,  unless  there  has  been  a  demand  and 
refusal.] — ^In  the  case  of  In  re  Bonner  {b)  Lord  Tenterden  said,  **  Let  the 
attorney  dare  to  tell  the  Court,  that  having  obtained  this  money  in  his  pn>- 
fessional  character,  he  will  not  pay  it  over,  because  he  is  protected  by  bis 
certificate,  and  I  shall  know  how  to  deal  with  him."  No  demand  was  neces* 
sary,  because  the  provision,  that  if  the  rule  was  not  complied  with,  all 
attachment  should  issue,  was  part  of  the  original  rule.  In  this  case  an  action 
of  tori  might  have  been  maintained,  and  the  certificate  would  be  no  bar  to 
that  description  of  action.  There  are  many  authorities  to  that  extent. 
Parker  v.  Crole  (r)  is  expressly  in  point  on  that  subject. 

Lord  Denman,  C.  J.— I  am  extremely  unwilling  to  issue  an  attachment 
unless  I  see  clearly  that  the  case  is  such  as  requires  the  exercise  of  our 

(a)  9  Dowl.  &  Rvl.  890.  (e)  5  Biog.  69. 

iP)  4  Barn.  &  AdoL  Sia 
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summary  jurisdiction.  I  however  think,  in  this  case,  that  the  attachment  King**  BmK 
should  go  upon  both  grounds.  Ind^endently  of  the  question  of  fraud,  I 
think  that  we  ought  now  to  enforce  the  former  rule.  By  that  rule  an  attach- 
ment was  to  issue  if  the  stock  was  not  re-invested  before  the  24th  June, 
It  may  therefore  be  said  that  process  of  attachment  was  in  progress  before 
the  bankruptcy.  I  also  think,  that,  under  the  circumstances,  there  was 
fraud  in  the  transaction.  It  evidently  was  a  fraudulent  proceeding  to  de- 
fraud the  client  of  her  money. 

Pattbson,  J.— I  am  of  the  same  opinion.  The  stock  was  in  fact  sold  out, 
but  so  far,  I  should  say  not  fraudulently.  The  mere  fact  of  the  sale  and 
non-investment  of  the  proceeds  on  mortgage  security  might  be  quite  without 
fraud ;  but  when  we  come  to  see  that  upon  being  required  to  invest  the 
money,  Newberry  evaded  complying  with  these  applications,  we  cannot  shut 
our  eyes  to  the  facts  of  the  case,  and  should  be  disposed  to  come  to  the  con- 
clusion that  he  had  applied  the  money  to  his  own  use.  At  last  the  assist- 
ance of  this  Court  was  applied  for ;  and  a  rule  was  obtained  requiring  the 
re-investment  on  or  befbre  a  particular  day,  and  if  not,  ordering  an  attach- 
ment to  issue.  The  re-investment  was  not  completed ;  and  when  pressed,  a 
fiat  in  bankruptcy  issued  on  the  very  day  after  thai»  appointed  by  the  rule. 
It  is  impossible  not  to  see  the  object  of  the  bankruptcy.  It  appears  there- 
fore to  me,  that  a  case  of  fraud  is  made  out 

Williams,  J. — I  entirely  concur  in  thinking  that  a  case  of  fraud  has  been 
satis&ctorily  established.  No  objection  or  opposition  was  made  by  New- 
berry  to  the  rule  which  was  made  absolute  on  6th  May ;  by  that  rule  he 
was  ordered  to  re-invest  the  stock  on  or  before  the  24th  June ;  but  the 
affidavits  do  not  shew  one  single  step  taken  in  compliance  with  the  rule ; 
and,  on  the  contrary,  on  the  day  after  the  day  by  which  the  rule  ought  to 
have  been  complied  with,  the  fiat  in  bankruptcy  issues.  It  appears  to  me 
quite  clear  that  there  was  never  any  intention  of  complying  with  the  rule. 
On  the  ground  of  finud,  therefore,  I  think  that  this  rule  must  be  made 
absolute. 

CoLBRiDGB,  J. — I  think  that  this  rule  may  be  made  absolute  on  the  ground 
of  almost  irresistible  proof  of  fraud.  The  produce  of  the  stock  sold  out  was 
in  the  hanas  of  Newberry  for  a  particular  purpose — that  of  procuring  a 
mortgage :  he  held  it  for  a  long  time  in  his  own  hands,  paying  interest  for  it, 
as  if  it  had  been  actually  out  on  mortgage.  That  of  itself  iJs  a  strong  circum- 
stance to  shew  fraud;  for  why  should  he  pay  so  large  an  amount-,  if  he  acted 
only  as  an  attorney  waiting  for  an  opportunity  to  invest?  On  application 
made  to  him  to  re-invest,  he  make  smany  promises  to  do  so,  but  does  nothing. 
At  last  the  parties  come  to  the  Court ;  no  aflidavits  are  then  filed  by  him  in 
explanation,  but  he  consents  to  the  rule  for  the  re-investment  being  made 
absolute.  By  that  he  gets  an  opportunity  of  having  a  particular  day  fixed ; 
and  on  the  day  afler  that  he  becomes  a  bankrupt,  evidently  for  the  purpose 
of  defeating  the  object  of  the  rule.  On  these  circumstances  alone,  without 
considering  what  we  should  do  if  there  had  been  no  fravid,  for,  on  that  I 
give  no  opinion,  I  think  the  attachment  ought  to  issue. 

'Rule  absolute. 
2s2 
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jgjj^jBjma.  Brown  v,  Tayleur, 

1.  A  TeBsel  was  A  SSUMPSIT  on  a  policy  on  a  ship  "  at  and  from  her  port  of  loading  in 
•SuTrom  her  North  America  to  her  port  of  discharge  in  England,  with  liberty  to 

po'^,^loftding  proceed  and  sail  to  and  touch  and  stay  at  any  ports  or  places  whatsoever/' 
nca.  to  her  port  without  prejudice  to  the  insurance.  The  loss  alleged  was  by  the  abandon- 
B^^IP^  ment  of  the  crew,  and  by  the  perils  of  the  seas.  IHea :  General  issue.  At 
toonnpart of  the  trial  before  Lord  Denman,  C.  J.,  at  the  Sittings  in  London  after  TUnity 
Odt^Tn  '^^^'^*  ^^^*  >^  appeared  that  the  ship  was  built  at  Cockaigne  in  New 
^  ^"^  i^rtm«u;tcAr.  She  took  in  a  part  of  her  cargo  on  the  voyage  insured  at  that 
Miled^ftirthe?  place;  and  then  proceeded  to  Bucktush,  a  place  within  seven  miles  of 
up  to  Bmkt^h,  Cockaigne^  higher  up  in  the  same  bay,  and  within  the  general  jurisdiction  of 
fleren  miles  of  the  Same  custom-house  at  St,  JohxCs,  but  having  a  custom-house  and  officers, 
h^er^'in  equally  entitled  with  Cockaigne  to  grant  clearances.  At  Bueklueh  she  took 
the  same  bav,  in  a  further  portion  of  her  cargo:  and  returning  to  Cockaigne  she  completed 
geDeral  juris-^  ^^i*  cargo,  and  sailed  on  the  voyage  insured.  The  loss  occurred  shortly  after 
diction  of  the  sailing,  by  the  abandonment  of  the  crew  to  save  their  lives.  It  was  con- 
house  at  S^.  tended  by  the  defendi|nt  that  as  the  vessel  commenced  her  loading  at 
l^a'iwtom^^'  ^^^^9^^i  ^^  P^«^e  alone  was  her  "  port  of  loading ;"  and,  therefore,  that 
house  officer  the  going  to  Bucktuih  was  a  deviation  which  avoided  the  policy.  A  nonsuit 
^fcawnT ^en-  ^'"S  applied  for,  the  Lord  Chief  Justice  refused  to  nonsuit,  but  gave  leave 
titled  to  grant  to  move  on  this  point.  A  verdict  was  found  for  the  plaintiff;  and  Sir  /. 
Budet^ihe      Scarlett,  in  Michaelmas  Term,  1834,  obtained  a  rule  niei  for  a  nonsuit 

cargo,  and  re- 

(^^M  there  '^^'^  Attomey-General,  Wightman,  and  Crompton,  now  shewed  cause- 
completed  her  Here  is  no  pretence  for  a  nonsuit.  The  policy  is  not  a  poUcy  at  and  from 
io^actio^  for  Cockaigne  to  Liverpool,  or  at  and  from  Bucktueh  to  Liverpool,  but  is  a  policy 
*  ^^^^  *h"  *'  *"^  ^^^  ^^®  "  P®*^*  ^^  loading  in  North  America'^  to  the  port  of  discharge 
▼esselhad  in  England,  The  mere  circumstance  of  the  word  ''port'^  being  in  the 
sailed j>nhCT  singular  number  cannot  affect  the  policy.  The  vessel  was  honestly  empbyed 
the  going  to  in  taking  in  a  cargo;  and  while  so  employed  it  was  the  intention  of  the  par- 
Siehad  c^H  ^^  ^^^  ^^®  should  be  protected.  For  the  purposes  of  this  policy,  Cockaigne 
menced  taking  and  Buckttuh  are  as  much  the  same  place  as  the  different  sides  of  the  same 
was?deriiaion  harbour — the  Cove  of  Cork,  for  instance — would  be.  It  has  been  expressly 
which  Titiated  decided,  that  on  an  insurance  "  at  and  from  /amaiea,^^  the  ship  may  take  in 
2.  The  term  a  Cargo  on  one  side  of  the  island,  and  then  sail  to  the  other,  without  its  being 
iiigrm^I^'fhe  *  deviatwn.  Bond  v.  Nuti{b);  Cruickehank  v.  Janeon  (^c).  In  Warm 
place  of  loading  V.  Miller  (d),  which  was  a  writ  of  error  from  the  Court  of  Commcn  Pleas, 
^^^'  the  policy  was  ''at  and  from  Grenada :^^  it  was  there  held,  that  it  was  no 
deviation  in  a  vessel  proceeding  to  unload  at  four  different  bays  of  the  island, 

(a)  The  rule  was  for  a  nonsuit  on  this  cautiously  stated,    in   the  course  of  the 

point,  and  for  a  new  trial  on  other  points :  observations  alluded  to,  that  they  were  to 

vir.  concealmeat,  and  the  onus  of  proof  of  be  considered  as  eitra-judicial  only,  that 

seaworthiness.    Those  points  were  argued  part  of    the  case   has   been   altogether 

at  length,  and  some  obsCTvations  were  made  omitted, 
by  Iht  Court  in  giving  judgment  in  the  (6)  Cowp.  601. 

case.     As.  however,  the  learned  judges,  (c)  8  Taunt  801. 

being  dear  upon  the  point  of  nonsuit,  (d)  4  Bam.  &  Cres.  588. 

gave  Judgment  on  that  point  alone,  and 
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because  it  had  but  one  custom-house;  and  that  a  loss  oocuiriog  while  the  ship  J%«^  Benek 
was  passing  from  one  to  the  other,  was  a  loss  within  the  policy.  That  case 
is  much  stronger  than  the  present.  Lord  Tenierden  there  said,  "  The 
voyage  is  at  and  from  Grenada  to  London.  That  includes  all  purposes 
which  are  preparatory  to  the  commencement  of  the  homeward*bound  voyage, 
according  to  the  usual  course  of  the  trade  in  which  the  ship  was  engaged." 
And  his  Lordship  afterwards  added, "  As  the  outward  cargo  must  be  delivered, 
before  the  homeward  can  be  taken  in,  that  is  a  neoessaiy  preparation  for  the 
homeward  voyage."  Here  the  ship  was  not  discharging  one  cargo  and  taking 
in  another,  but  merely  taking  in  a  cargo,  which  was  clearly  a  purpose  pre- 
paratory to  the  voyage.  '  It  is  true,  that  in  Conttable  v.  Noble  (e)  it  was 
held  that  a  policy  ''  at  and  from  Lynn  to  London!^  did  not  protect  a  cargo 
laden  at  Bndport,  within  the  port  of  Lynn,  and  eight  miles  nearer  to  Lon- 
don;  and  in  Payne  v.  Huichinton  (/)  it  was  held,  that  if  a  policy  describe 
a  voyage  at  and  from  a  place  which  is  the  head  of  a  port,  it  will  not  cover  a 
voyage  at  and  from  a  distinct  place  which  is  a  member  of  the  same  port. 
Those  two  cases  do  not  aflect  the  present;  for  there  is  this  distinction 
between  them :  in  the  first,  the  words  of  the  policy  were  at  and  from  Lynn 
to  London,  and  the  word  "  Lynn  "  could  not  be  construed  to  mean  *'  Brid* 
pori/^  and  in  the  second,  the  policy  was  on  a  voyage  at  and  from  Carmar- 
then,  to  London^  whereas  the  ship  took  in  the  cargo'at  Llanelly.  Here  no 
place  was  particularly  named,  but  the  word  **  port "  alone  is  used ;  and  that 
in  this  policy  means  the  port  of  Si,  JohCs,  where  this  ship  was  registered, 
and  which  is  the  port  where  the  custom-house  for  both  Bucktush  and 
Cockaigne  is  situated.  This  case,  therefore,  must  be  governed  solely  by 
the  principle  laid  down  in  Bond  v.  Nutt,  Cruickehank  v.  Janeon,  and  Wame 
v.  Miller. 

MauU  and  Sir  W.  FoUett*  in  support  of  the  rule. — The  defendant  is 
entitled  to  have  a  nonsuit  entered  on  the  ground  of  the  deviation.  The 
expression  "  port  of  loading  "  cannot  mean  "  ports  of  loading  "  in  the  plural 
number.  When  it  is  intended  that  the  ship  shall  take  in  a  cargo  at  different 
places,  the  expression  "  ports  of  loading,"  in  the  plural,  is  always  used. 
Suppose  it  had  been  from  a  place  abroad  to  her  port  of  discharge  in  England, 
it  never  could  have  been  contended  that  she  might  go  to  Liverpool  first  and 
then  to  London.  The  argument  about  the  custom-house  makes  no  diflerence 
iu  the  case. 

Lord  Denman,  C.  J. — On  the  point  on  which  the  rule  for  a  nonsuit  was 
obtained,  it  appears  to  me,  that  the  rule  must  be  made  absolute.  It  is  clear 
that  at  the  end  of  the  plaintiff's  case,  Bucktueh  and  Cockaigne  were  found  to 
be  two  difierent  and  distinct  places,  at  either  of  which  a  loading  of  the  cargo 
might  have  taken  place.  There  is  no  particular  technical  meaning  attached 
to  the  term  ''  port  of  loading ;"  and  when  it  is  found  that  of  these  two 
places  nothing  is  known,  except  that  they  are  two  distinct  and  separate 
places  at  which  a  loading  might  be  efilected,  it  seems  to  me,  that  if  the  plaintiff 
could  protect  himself  by  shewing  that  these  were  but  parts  of  one  place,  he 
should  have  done  so.    There  was  a  question  whether  the  defendant  should 

(e)  %  Taunt  403.  (/)  Id.  405,  d. 
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hare  given  evidenoe  on  this  point  But  it  was  hardly  necessaiy  to  dii- 
cuss  that,  for  the  plaintiff's  evidence  made  oat  a  prima  faei$  case  for  the 
defendant,  of  Which  the  latter  had  k  right  to  av^i  hitosdf 


Tatlkob. 


Pattbson,  J. — I  am  of  tiie  same  opinion.  The  exfireasicm  ^  from  her  port 
of  loading,"  is  not  the  same  as  **  from  her  port  or  ports,**  nOr  is  it  as  if  the 
policy  had  said  "  from  her  ports "  at  once  m  the  plural  number ;  but  ve 
must  construe  it  here  to  mean  one  single  place.  A  port  has  not  the 
technical  meaning  of  a  forge  harbour  or  bay,  where  there  is  but  one  custom- 
house, and  where  the  ship  is  to  be  at  liberty  to  sail  about  in  all  parts  of  the 
port  for  the  purpose  of  obtaining  a  cargo.  There  are  not  many  cases  in 
which  the  word  *'  port  '*  has  had  any  construction  put  upon  it,  but  there  are 
some.  In  this  policy  the  word  "  port  '*  means  the  same  thing  as  "  place." 
Then  it  follows,  that  when  the  ship  once  began  loading  at  Cockaigne  it  should 
have  finished  there^  and  that  the  going  to  any  ot^^  place  was  a  deviation. 
The  Attorney-General  has  quoted  to  us  cases  of  policres  at  and  from  Jamaica, 
and  at  itnd  from  Grenada,  and  has  contended  that  they  are  the  same  as  this. 
But  1  do  not  think  that  his  argument  on  that  point  is  Hght ;  for  in  each  of 
those  cases  the  whole  island  was  mentioned,  and  not  any  particular  part  of 
the  island.  If  it  had  been  said  her  port  of  loading  in  Jamaica,  or  her 
port  of  loading  hi  Grenada,  the  ship  would  have  been  confined  to  one  parti- 
cular place  in  each  of  those  islands.  If  that  is  so,  it  is  not  material  to 
inquire  here  whether  the  place  is  Buckiueh  or  Cockaigne,  or  whether  both 
are  under  the  jurisdiction  of  the  .same  custom  house  or  not  If  his  argu- 
ment is  true,  the  vessel  might  have  sailed  from  Cockaigne  to  St,  JohiCe  and 
batik  again ;  but  construing  '*  port,"  as  I  think  we  must,  to  mean  one  place, 
the  ai^ument  is  put  an  end  to.  I  do  not  mean  to  say  that  if  a  vessel  is 
lying  upon  one  quay  taking  in  part  of  the  loading  there,  and  then  moves  to 
another  vnthin  the  same  port,  as  at  Liverpool,  it  would  be  a  deviation,  for 
that,  would  be  but  one  and  the  same  port  of  loading,  and  one  and  the  same 
place;  but  if  the  vessel  goes  into  a  different  roadstead,  and  to  a  different 
town  altogether,  that  canhot  be  called  one  port  of  loading.  That  being  the 
case  here,  I  see  no  authority  conflicting  at  all  with  that  which  we  feel  we 
must  adopt  in  this  case.  The  rule  must  be  absolute  for  a  nonsuit.  I  do 
not  see  that  any  evidence  could  have  altered  the  case ;  but  if  it  could,  it 
should  have  been  offered. 

Williams,  J. — ^With  respect  to  the  point  as  to  the  nonsuit,  I  agree  with 
the  rest  of  the  Court,  that  H  is  utterly  impossible  to  construe  this  policy  as  at 
and  from  her  ports  of  loading :  and  without  doing  so,  the  moment  the  kading 
begins,  that  designates  the  place  which  is  to  be  considered  the  ship's  port  of 
loading,  within  the  meaning  of  the  policy.  If  there  had  been  any  evidence  to 
shew  that  at  the  time  of  making  the  policy,  it  was  the  intentk»i  of  the  parties 
that  the  ship  should  proceed  from  one  j)laoe  to  another  to  take  in  a  caigo,  it 
might  have  been  a  different  question.  As  it  is,  the  two  places  stand  apart 
from  each  other,  and  it  is  not  necessary  to  say  what  is  a  sufficient  distance  to 
separate  them  so  as  to  make  them  distinct  places.  With  respect  to  the  cases 
quoted  by  the  Attorney-General,  the  expressions  there  used,  "at  and  from 
Jamaica,^  and  "at  and  from  Grenada,^  did  in  terms  furnish  a  strong  argu- 
ment against  the  objection,  for  Jamaica  means  all  and  every  part  of  the 
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Island,  and  it  would  be  a  violent  construction  of  the  language  to  say  that  it    jc^  Bench, 
meant  only  some  particular  part  of  it     The  observation  is  the  same  with 
respect  to  Grenada,    There  is  nothing  in  this  case  which  will  warrant  the 
argument  attempted  to  be  drawn  from  either  one  or  the  other  of  those  cases. 

CoLBRiDGB,  J. — ^I  think  that  we  must  come  to  the  conclusion  stated  by  the 
rest  of  the  Court,  unless  we  are  prepared  to  say  that  the  word  "port"  is 
equivalent  to  *' ports."  The  term  ''port"  is  said  to  be  an  aggregate  term 
in  one  of  two  ways.  It  may  be  considered  with  reference  to  different  custom- 
houses, or  to  one  custom-house,  and  then  it  would  mean  chief  port,  or  a  sub- 
ordinate port,  but  I  do  not  think  that  we  are  obliged  to  construe  it  with 
reference  to  custom-houses  at  all.  Then  it  may  also  be  considered  as  a  place 
merely.  If  so,  can  it  be  considered  as  an  aggregate  term  at  all.  The  Attorney 
General  pressed  this  pomt,  but  I  do  not  think  that  his  objection  can,  in  point 
of  argument,  be  sustained.  The  risk  is  varied,  whether  you  consider  the 
vessel  as  taking  in  a  cargo  at  a  particular  place  where  the  dangers  are  known, 
or  from  all  places  round  about,  in  a  sort  of  roving  voyage  to  pick  up  a  cargo.  It 
is  desirable  in  construing  a  policy  of  insurance  that  we  should  come  to  plain 
and  mtelligible  definitions.  The  parties  should  not  give  a  name  that  is  not 
clearly  understood  and  in  common  use,  and  should  not  use  any  but  proper 
terms,  and  then  there  could  be  no  deceiving  any  one  as  to  the  intention  of  the 
policy.  I  think  that  on  this  last  point,  the  rule  fur  a  nonsuit  must  be 
absolute. 

Rule  absolute. 


R0S8BT  V.  Hartley. 

YN  this  case  the  defendant  had  been  arrested  by  the  name  of  William  Saville  Where  a  rale 
Hartley,  his  real  name  being  Winekcombe  Henry  Saville  Hartley.    The  ^  ^^  ^^ 
defendant  applied  to  a  judge  at  chambers  to  be  discharged ;  but  his  application  Bail  Court,  that 
having  been  refused,  he  paid  the  debt  sworn  to  and  10/.  for  costs  into  the  fwer  to^a  ^* 
hands  of  the  sheriff  in  lieu  of  bail.     That  money  had  subsequently  been  unilar  apoli- 
paid  into  court,  bail  not  having  been  put  in.     A  rule  had  been  obtained  by  Aurw^,  * 
Cowling^  on  behalf  of  the  plaintiff,  to  have  this  money  paid  over  to  him.  That  ^^^^^  ^^^^ 
rule  was  discharged  on  cause  shewn,  by  the  judge  sitting  in  the  Bail  Court,  facta  atated  in 
on   the  authority  of  Cadby  v.  Pareane{a).      Another  rule  to   the  same  Jhey*S?|h|"' '^ 
effect  had  since  been  obtained  in  the  full  court,  partly  founded  on  affidavits  hare  been 
stating  the  same  facts,  and  partly  on  affidavits  stating  new  facts  as  the  ground  thelSourtoD^^ 
of  the  application.  ^  fi«t  occatton. 

The  Attomey^General,  for  the  defendant,  took  a  preliminary  objection. 
— Thi^  rule  has  already  been  disposed  of  in  the  Bail  Court,  and  cannot  now 
be  brought  before  this  Court  as  an  original  application,  or  by  way  of  recon- 
sidering the  judgment  in  the  other  Court. 

Cowling,  in  support  of  the  rule.— There  are  fresh  facts  stated  in  the  affi- 
davits now  filed,  and  the  application  is  therefore  in  its  nature  an  original 

ifl)  5  TauDt  628. 
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application.    The  only  rule  aftcting  thia  case  ia  thai  the  second  apidicatioa 
must  not  be  vexatious ;  this  is  not  so. 

Pattbson,  J.  (6).— The  statement  that  there  are  fre^h  facts  stated  in  the 
affidavits  now  filed  makes  no  diflerence  as  to  the  rule.  A  party,  when  making 
an  application  to  the  Court,  must  come  prepared  with  all  the  facts  neoessaiy 
to  support  it.  If  he  does  not  he  must  take  the  consequences.  The  Court 
cannot  re-hear  the  application.  The  rule  is  inflexible^  and  must  be  strictly 
adhered  to. 


Williams,  J.,  and  Colbridgb,  J.,  concurred. 

Rule  discharged. 

(6)  Lord  Benman,  C.  J.,  was  absent  od  acconnt  of  illneit. 


In  applying  for 
mn  attachment 
acfainsttheshe- 
riflf  for  an  in- 
auflicient  return 
to  a  writ,  the 
return  must  be 
brought  before 
the  Court  by 
an  office  copy 
verified  by 
affidarlt. 


Wilton  v.  Chambbrs. 

nPHIS  was  a  rule  for  an  attachment  against  the  late  sheriff  of  DorMeUktre^ 
for  not  having  made  a  sufficient  return  to  a  writ  of  fi.  fa.  The  sheriff 
had  made  a  special  return  of  the  facts  of  the  case.  The  rule  was  drawn  up 
on  reading  the  affidavit  of  the  plaintiff,  and  of  an  attorney's  clerk,  who  swore 
to  the  service  of  the  rule  to  return  the  writ,  and  to  the  fact  of  a  search 
having  been  made  for  a  return.  The  affidavit  went  on  to  say  that  the  de- 
ponent **  was  advised  and  believed  that  no  sufficient  return  had  been  made." 
No  copy  of  the  return  was  annexed  to  the  affidavit :  nor  was  it  in  any  manner 
brought  before  the  Court. 

The  Attorney-General  and  Baretow  shewed  cause. — They  took  a  preli- 
minary objection  to  the  application.  The  affidavit  merely  states  the  de- 
ponent's belief  that  the  return  is  insufficient,  but  does  not  annex  a  copy  of 
the  return,  which  therefore  is  not  before  the  Court.  The  rule  should  have 
been  drawn  up  on  reading  the  return.  In  Sherry  v.  Oke*  («),  a  motion  was 
made  to  set  aside  an  award,  and  the  award  was  not  annexed  to  the  affidavit; 
the  Court  discharged  the  rule  on  that  ground,  refusing  to  give  time  to 
amend  the  affidavit.     That  case  is  in  point  here. 

Alexander y  in  support  of  the  rule. — The  return  is  on  the  files  of  the  Court ; 
and  the  Court  has  the  opportunity  of  seeing  whether  that  return  is  sufficient 
It  is  therefore  unnecessary  to  annex  a  copy  of  the  return  to  the  affidavit.  The 
affidavit  states  that  the  deponent  looked  into  the  files  of  the  Court,  and  did 
not  see  any  sufficient  return  thereon,  he  therefore  refers  the  Court  to  its  own 
files,  and  the  Court  will  take  notice  of  what  is  upon  them,  and  judge  of  the 
sufficiency. 

Per  Curiam.— The  rule  must  be  discharged,  and  with  costs.  If  the  party 
comes  before  the  Court  upon  affidavit,  he  should  furnish  the  Court  with 
proper  materials  for  forming  a  judgment  The  Court  cannot  pronounce  any 
judgment  on  the  sufficiency  of  a  return  which  is  not  properly  before  it 

Rule  discharged  with  costs. 

(a)  8  Dowl.  P.  C.  349;  S.  C.  1  Harr.  &  WoM.  119. 
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Hall  v.  Maule.  ^«5gi^2«f*- 

PROHIBITION.    The  plaintiff  having  obtained  an  order  requiring  the  de-  Seyeni  pim 
fendant,  who  had  pleaded  several  pleas^  to  confine  himself  to  one»  the  JJ^ld^n  an 
defendant  pleaded  one  plea»  which  contained  the  same  several  matters  of  ^^^P'^ 
defence.    The  plaintiff  demurred  to  this  plea.    The  defendant  then  obtained 
a  rule  to  be  allowed  to  plead  several  pleas. 

Godson  shewed  cause.— The  action  of  prohibition  was  founded  on  a  con- 
tempt (a);  and  the  plaintiff  was  obliged  to  sue  for  himself  and  the  King,  as 
in  the  case  of  a  qui  tarn  action.  The  King  being  thus  a  party,  several  pleas 
could  not  formerly  be  allowed  in  the  action :  for  the  right  to  plead  several  pleas 
arose  upon  the  4  Anne,  c.  16,  s.  4,  and  that  Statute  was  always  held  not 
to  extend  to  actions  where  the  crown  is  made  a  party.  Law,  qui  tarn  v. 
Lowther  (5),  and  Morgan  v.  Luekup  (e).  The  Statute  1  fV.  4,  c.  21,  whidi 
was  an  act  passed  "  to  improve  the  proceedmgs  in  prohibition,  and  in  writs  of 
mandamus,"  enacts  (il),  with  regard  to  deckirations  in  prohibition,  that 
they  shall  be  expressed  to  be  as  on  behalf  of  the  party  only,  and  not  of  the 
party  and  of  his  Majesty.  And  the  concluding  part  of  that  division  of  the 
section  declares  that  *'  the  defendant  may  demur,  or  plead  such  matters  by 
way  of  traverse,  as  may  be  proper  to  shew  that  the  writ  ought  not  to  issue, 
and  conclude  by  praying  that  such  writ  may  not  issue."  This  mode  of  de- 
scribing the  plea,  and  of  limiting  the  conclusion,  shews  that  the  legislature 
intended  that  there  should  be  but  one  plea ;  and  that  intention  is  in  accord- 
ance with  the  great  object  of  the  Statute,  which  was  to  abbreviate  the 
pleadings,  as  both  the  title  and  the  preamble  of  it  fully  prove.  The  present 
application,  if  yielded  to,  will  defeat  that  object  The  case  is  not  affected  by  ^ 
the  3  &  4  W.  4,  c.  32,  nor  by  the  new  rules  of  pleading  founded  upon  it.  If 
the  judges  have,  under  that  Statute,  the  power  to  alter  pleadings  in  prohibi- 
tion, they  have  not  exercised  that  power.  The  previous  Statute  did  no 
more  than  merely  denominate  the  number  of  words  in  the  pleadings,  with  the 
exception  of  which  (he  proceedings  in  prohibition  remain  exactly  as  before. 

Humfrey  eonird,  was  stopped. 

Pattbson,  J.  («).— The  Court  entertains  no  doubt  about  this  matter. 
Several  pleas  could  not  be  pleaded  in  prohibition  under  the  old  law,  because 
the  King  was  then  a  party  to  the  proceeding ;  and  he  was  held  not  to  be 
within  the  Statute  of  Anne,  and  not  to  be  bound  by  it.  As  soon  as  the  new 
law,  which  declares  that  the  declaration  shall  no  longer  be  on  behalf  of  his 
Majesty  but  on  behalf  of  the  party  alone,  was  passed,  the  proceedings  in  pro- 
hibition became  like  proceedings  in  other  suits. 

Williams,  J.,  concurred. 

(a)  Com.  Dig.  lit "  ProhibiUon,"  I ;  /&.  (c)  9  Stra.  1044. 

tit.  «*  PleMler.**  £.  2;  Langdaie^i  CAte,  U  I  {d)  Section  I. 
Co.  Rep.  61.  (e)  Lord  Denman,  C.  J.  wai  abieDt,rrom 

(6)  8  WUi.  81.  iodinposiliou. 
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GoLiMDOi»  J. — ^The  action  of  prohibition  was  founded  npon  a  si^ipoied 
oontempty  m  disobeying  the  writ  of  prohibition.  The  deliveiy  of  the  writ 
never  in  fiict  took  pkce.  The  King  Be?er  was  a  party  but  as  a  matter  of 
fonuy  and  the  whole  fiction  was  resorted  to  for  the  purpose  of  giving  the  pertj 
really  injured  a  right  to  sue  for  damages.  All  this  fiction  ia  at  an  end  now. 
Rule  absolute^  with  leave  to  amend  on  payment  of  costs  of  the 
demuirer  only. 


Nbalb  V.  Bowles. 

H  fiUotaofiM  j9f^^^^  moved  for  a  peremptory  mandamus  to  reinstate  the  defendant 
has  bem  efftab-  in  the  office  of  parish  clerk  and  sexton.  The  right  to  the  office  had  b^en 

!u'^^^iu[oV'^  tried  in  an  action,  and  the  defendant  had  obtained  a  verdict.  AfW  tl^e  first 
hftT«  a  peremp-  Ibur  days  of  term  had  expired  without  a  motion  for  a  new  trial,  or  in  arrest  of 
tomton ^m*  judgment,  the  defendant  gave  notice  that  he  should  move  for  a  peremptory 
*®  ^j\^^       manc|amu8.^[Lord  Dmmtm,  C.  J.^Has  judgment  been  signed  ?] — ^It  has 

signed  judg-       not. 

At  C^nom.— The  defendant  should  first  sign  judgment,  and  mention  th« 
case  again,  and  that  being  done,  he  may  take  his  mandamus  as  prayed. 


ment  in  the 
•ctioa. 


Snook  v.  BiIaddox^  Execntor  of  Southborix' 

^ISLwhen  SP^^^  FACIAS  on  a  judgment  Pha,  That  a  writ  of  error  ^?as  pendiflg. 
pleaded,  imtby  The  original  action  was  commenoed  against  TkomoM  Stmikfordt  with  a 
^rah^'^r  ^®^  ^  ^^y  ^®  validity  of  a  certain  custom  ia  the  manor  of  TmmUm  Demn. 
mauerbecomee  A  Verdict  was  taken  for  the  plainti^  subject  to  a  special  case,  od 
the^utioo.  tiie  *  which  judgment  was  given  for  the  plaintiff;  before  judgment  the  de- 
Gouit  will  not    fendant  died,  and  leave  was  aflerwards  obtained  firom  this  Court  to  enter 

on  that  account   .    , 

direct  it  to  be  judgment  nimc  pro  itmc.  In  Etuter  Term,  188du  the  plaintiff  sued  out  a 
fiSfther^OTe.  '^*/^*  ^g^st  Maddox,  to  revive  the  judgment.  The  deciaratiiHi  was  deli- 
whentoato.  vered  on  the  11th  of  May,  1833,  and  the  plea  upon  the  17th  of  that  month. 
judg^^7/uio  '^^  P^^  alleged  the  pendency  of  a  writ  of  error  on  the  judgment,  and  that 
<l«ffndant  the  Said  writ  was  issued  previously  to  the  return  of  the  «et./a.    No  farther 

pendency  dT  a  proceedings  were  taken  till  the  17  February,  1834,  when  the  jrepUcation  was 
the^c^urtT*  <Jelivered.  The  replication  stated  that  the  writ  of  error  set  forth  in  the  plea 
luied  to  direct  wss  quashed.  There  was  a  demurrer  to  the  replication,  but  it  was  never 
^m^  %^  argued.  The  proceedings  on  the  writ  of  error  lasted  till  Miehadmae  Term, 
file  on  the  writ  when  the  Court  of  £rror  decided  that  the  whole  matter  had  been  fully  heard 
quuhadT^  <^d  determined  in  the  court  below,  and  quashed  the  writ  of  error.  ▲  rnlt 
ntift  was  obtained  to  take  the  plea  off  the  file. 

Manning  shewed  cause. — The  plaintiff  here  has  been  guilty  of  delay.  If 
he  had  joined  in  demurrer,  he  might  have  had  judgment  before  now.  The 
question  is,  whether  the  writ  of  error  had  the  effect  of  removing  the  record 
or  only  the  transcript.  In  Christie  v.  Riehdrdson  (a)  this  Court  stayed  the 
proceedings,  on  the  ground  that  a  writ  of  error  was  then  pending  on  the 

(a)  8  Term  Rep.  78. 
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jadgment.    Ttie  same  thing  was  also  done  in  Benweli  v.  Black  {b),    Tbe    ai^$  Bmuk. 

fAcBL  is  a  good  plea,  and  the  Court  ought  not  to  assist  the  plaintiff  in  the  way       shoHl 

now  required.  v. 

Madooz. 

Buti,  in  support  of  the  rule.-^All  the  old  cases  shew  that  the  writ  of 
error,  though  no  answer  to  an  action  of  debt  on  the  judgment,  is  an  answer 
to  the  proceedings  by  «ct.  fa,  upon  the  judgment  (c).  There  is  no  modem 
case  in  which  the  law  on  the  subject  has  been  considered.  If  the  relief  now 
sought  is  not  granted,  the  plaintiff  must  be  at  the  useless  expense  oC  issuing 
a  new  writ  of  set.  fa.  The  Court  of  Error  has  said  that  the  writ  of  error 
ought  not  to  have  been  issued.  The  Court,  therefore,  will  interfere  to  pre- 
vent the  defendant  from  obtaining  an  unfair  advantage  from  it.  The  plaintiff 
ought  not  now  to  be  put  to  the  risk  of  arguing  the  demurrer,  for  the  autho- 
rities go  to  shew  that  the  plea — ^being  good  at  the  time  it  was  pleaded — ^would 
be  90  now ;  but  the  writ  of  error  having  been  now  disposed  of,  the  plea 
ought  to  follow  its  fate.  This  plea  may  be  likened  to  a  false  or  sham  plea, 
which,  under  circumstances  like  the  present,  the  Court  would  at  once  order 
to  be  taken  off  the  file.  The  plaintiff  cannot  say  that  the  writ  of  error  will 
not  lie;  nor,  in  the  next  place,  if  the  plea  was  a  good  plea  at  the  time  it  was 
pleaded,  can  he  well  be  able  to  say  that  it  is  not  a  good  plea  now.— [Pa//^ 
#on,  J. — ^Would  an  auditd  quereld  lie  in  this  case?] — There  are  no  authori- 
ties on  that  point. 

Pattbson,  J. — ^I  should  rather  suppose  that  it  would  not.  But  this 
Court  is  not  in  the  habit  of  relieving  upon  motion,  where  an  audita  quereld 
would  not  lie;  because  the  relief  given  on  motion  has  been  adopted  in  cases 
only  where  formerly  an  audita  qvirela  might  have  been  maintained.  The 
defendant  had  a  right  to  plead  this  plea :  and  if  it  was  a  good  plea  at  the 
time  it  was  pleaded,  I  do  not  know  that  the  Court  would,  on  the.  occurring 
6f  some  subsequent  matter,  have  any  right  to  direct  it  to  be  taken  off  the 
file. 

Per  Cur»  Rule  dischai^ed,  but  without  costs. 

(6)  3  Temi  Rep.  64S.  (c)  See  Com.  Dig^.  tit  *'  Pleader/*  8  L.  la 

MiNTER  V.  Williams* 

^ASE  for  the  infringement  of  a  patent  for  the  manufacture  of  reclining  A  pttent  grant- 
chairs.    The  patent,  as  set  out  in  the  first  count  of  the  declaration,  ji^J\heVx- 
declared  "  that  his  Majesty  did  give  and  grant  unto  the  plaintifl)  his  executors^  clusiTo  priTi- 
administrators,  and  assigns,  his  Majesty's  especial  licence,  full  power,  sole  pri-  ^g^  exercC?' 
vilege,  and  authority,  that  the  plaintifl^  and  such  others  as  he  should  appoint,  \^Bt  »nd  vend- 
and  no  others,  should  from  time  to  time,  and  at  all  times  thereafter,  during  tion,  uid'^pro- 
the  term  of  fourteen  years,  make,  use,  exercise,  and  vend  his  said  invention.''  ^*^*^  ^^^ 
The  prohibitory  part  forbad  any  other  person  but  the  patentee  to  make,  use,  makinfr,  using, 
or  put  in  practice  the  said  invention,  or  in  any  way  to  counterfeit  the  same.  m^f,JJ*Xe°in- 
The  first  coimt  stated,  that,  without  the  consent  of  the  plaintiff,  the  defendant  ▼ention^~ 

Bddf  tluit 
merely  "  exhibiting  to  sale"  imitations  of  the  invention  was  not  any  infringement  of  the 
patent :  and  a  count  in  a  declaration  which  only  alleged  an  exposure  to  sale,  was  held  bad  on 
gencal  demurrer. 
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Xm^BmA,  did  *'  make,  use,  and  put  in  practice  the  said  iuTention,  by  then  and  th^v 
making,  constructing,  and  vending  certain  chairs  in  imitation  of  the  invention 
of  the  plaintiff.'*  The  fourth  count  alleged,  "  that  the  defendant,  without  the 
consent  of  the  plaintiff,  did  wrongfully  and  unjustly  expose  to  sale  divers 
other  chairs,  which  were  then  and  there  intended  to  imitate  and  resemble, 
and  did  then  and  there  nnitate  and  resemble  the  invention  of  the  plaintiC* 
General  demurrer  to  the  fourth  count,  enii  joinder. 

Ckanneli,  in  support  of  the  demurrer.— The  mere  exposure  to  sale  does 
not  constitute  an  infringement  of  the  patent.  The  fourth  count  does  not 
say  that  the  defendant  made  the  chairs,  nor  is  it  said  that  he  vended  them. 
The  question  then  is,  whether  an  exposure  to  sale  is  a  vending  within  the 
meaning  of  the  words  of  the  patent.  As  there  are  no  decisions  or  prece- 
dents directly  in  point,  this  case  must  be  decided  by  analogy.  In  all  the 
Statutes  upon  this  and  similar  subjects,  there  is  a  strong  distinction 
taken  between  selling  and  exposing  to  sale.  Thus,  in  the  Game  Act, 
the  words  are  ''  sell  or  expose  to  sale ;''  and  in  the  Copyright  Act,  8  Anne, 
c.  19,  the  words  are  "  sell,  publish,  or  expose  to  sale;'*  in  both  of  which 
the  phrases  used  clearly  mark  the  distinction.  The  Act  to  prohibit 
the  Importation  of  English  Books  reprinted  abroad  (a)  also  takes  the  saoie 
distinction.  The  words  there  are  ''  sale,  publish,  or  expose  to  sale.*'  The 
same  terms  are  employed  in  the  15  G.  3,  c.  53,  the  Act  for  vesting  in  the 
two  Universities  the  Copyright  in  certain  Books.  These  distinctions  thus 
adopted  in  these  Statutes  have  been  acted  on  by  the  Courts  in  the  cases  of 
Coleman  v.  Watkin  (&),  and  Murray  v.  ElHston  (c).  This  distinction 
being  clearly  established,  the  fourth  count  in  this  case  cannot  be  supported  ; 
and  there  must  be  judgment  for  the  defendant. 

/.  Evans,  conird, — ^The  word  in  the  patent  is  ''  vend*' and  not  "sell,**  and 
the  two  words  describe  two  perfectly  diflerent  things.  In  Dr.  Jokneon^m 
Dictionary,  edit  1818,  the  word  "vend"  is  thus  described:  "Vend,  from 
vendo,  to  sell,  to  offer  to  sell,"  and  several  instances  of  that  use  of  the  word 
are  given  in  illustration  of  that  definition.  This  shews  that  a  vendor  does 
not  necessarily  mean  a  person  who  sells,  but  a  person  who  ofiers  to  sell.  In 
Aineworth's  Dictionary,  vendo  is  said  to  be  derived  from  venum  and  do,  to 
sell,  or  set  to  sale.  In  the  same  manner  vendear,  in  the  DicHonnaire  dm 
r Academies  is  represented  as  similarly  derived,  and  as  having  the  same  sig- 
nification, and  the  act  described  by  it  is  within  the  mischief  intended  to  be 
prevented  by  the  patent.  In  Jones  v.  Pearee,  reported  in  the  Supplement 
to  Mr.  Godson's  Book  on  Patents  (J),  the  merely  making  the  patented  article 
was  held,  by  Mr.  Justice  Paiieeon,  to  be  an  infringement  of  the  patent. — 
[Paiteson,  J.— All  I  told  the  jury  in  that  case  was,  that  there  was  a  count  in 
the  declaration  for  making  the  article,  and  that  if  they  were  satisfied  that  the 
defendant  had  made  it,  that  count  was  proved.  The  words  of  the  patent 
were  there  strictly  followed.] — ^In  Warburion  v.  Lovehnd  (e),  the  rule  of 
construction  contended  for  is  distinctly  recognised. 


la)  19  Geo.  S,  e.  86.  {d)  Page  65. 

(6)  6  Term  Rep.  845.  U)  I  Hudson*!  &  Brocket'  Reports,  683. 

(c)  6  Ban.  &  AM.  657. 
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Pattkson,  J.  (/). — ^Hitherto,  in  drawing  declarations  for  the  infringement    iCtiw^BmcA. 
of  patents,  pleaders  have  always  pursued  the  words  of  the  patent,  either  in      hinted. 
the  granting,  or  in  the  prohibitory  part,  except  that  they  have  been  in  the     ^^^  Z';^ 
habit  of  using  the  word  '*  sell,'^  instead  of"  vend."  Notwithstanding  the  way  in 
which  the  plaintifTs  counsel  has  put  the  case,  I  cannot  doubt  that  there  is  a 
great  distinction  between  selling,  and  exposing  to  sale.     I  think  ''  to  vend," 
does  not  mean  "  to  expose  to  sale,"  notwithstanding  the  authority  of  the 
dictionaries.    If  the  patentee  of  an  invention  brings  an  action  for  the  infringe- 
ment of  his  patent,  he  should  confine  himself  to  the  words  of  the  patent.    The 
granting  part  here  is  not  wholly  like  the  prohibitory  part — for  instance,  the 
word  "  counterfeit "  used  in  one,  is  not  to  be  found  in  the  other     I  am  of 
opinion  that  the  declaration  does  not  describe  an  offence  against  the  form 
of  the  letters  patent ;  and  I  therefore  think  that  the  judgment  must  be  for 
the  defendant. 

Williams,  J. — I  am  of  the  same  opinion.  The  granting  part,  and  the 
prohibitory  part,  differ  from  each  other.  We  are  told  that  grammatical  autho- 
rities shew  that  "vend"  and  "expose  to  sale"  necessarily  mean  the  same 
thing,  I  cannot  agree  that  it  is  so.  There  is  a  manifest  distinction  between 
them.  Why  was  not  the  word  "  vend "  introduced  into  the  declaration  ? 
The  reason  was  that  they  could  not  prove  a  sale  outright,  and  so  they  would 
not  have  the  word  "  vend,"  which  the  pleader  was  of  opinion  meant  to  sell. 
If  we  are  required  to  abide  by  grammatical  authorities,  I  am  ready  to  do  so;  but 
I  am  certain  that  there  are  no  authorities  in  English  or  Latin  which  represent 
"  to  vend  "  and  "  expose  to  sale,"  as  meaning  the  same  thing. 

Ck)LERii>OE,  J. — ^In  the  granting  part  of  the  patent,  the  words  are  "  to  make, 
use,  exercise,  or  vend  the  said  invention."  When  we  come  to  the  prohibitory 
part,  the  words  are  rather  different — they  are  "  to  make,  use,  or  put  in  prac- 
tice the  said  invention,  or  in  any  way  to  counterfeit  the  same."  Let  us  see 
whether  this  count,  either  as  to  the  granting,  or  as  to  the  prohibitory  part, 
necessarily  imports  the  violation  of  the  terms  of  this  patent.  The  allegation 
is  that  the  defendant  did  "expose  to  sale  chairs  intended  to  imitate  and 
resemble"  the  chairs  of  the  plaintiff;  and  it  is  said  that  these  words  neces- 
sarily import  a  vending  of  the  thing  described,  within  the  meaning  of  the 
granting  part.  I  do  not  think  that  they  do.  I  will  assume  for  a  moment 
that  "  vend"  means  "  to  sell,  and  to  offer  to  sale,"  though  it  would  be  more 
correct  to  say  that  it  imports  the  habit  of  selling  and  offering  to  sale.  Then 
I  think  the  plaintiff  having  said,  "  expose  to  sale,"  has  limited  the  word  to 
one  of  those  meanings,  and  has  chosen  that  which  is  not  a  breach  of  the 
letters  patent.  Instead  of  stating  a  positive  act,  he  has  put  a  result  of  evi- 
dence upon  the  record.  As  to  "  using,  exercising,  and  putting  in  practice," 
they  are  very  distinct  things  from  selling,  and  the  statement  of  exposing  to 
sale  cannot  be  helped  by  those  words  in  the  patent. 

Judgment  for  the  defendant 

(/)  Lord  Dentnan,  C.  J.  was  abient. 
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^^^t^i^ejA.  Sheriff,  Gent,  one,  &c.,  v.  Lady  Gresley. 


1.  WUbt  pio-  ¥N  this  case  the  plaiDtiflT  had  acted  as  the  attoroej  for  the  defendant  mi, 
^^^(ITu         ^der  an  order  of  the  Court  of  Common  Pleas,  had  delivered  to  her  a  bill 

*ttSra***8bilf  ^<^**-    Shortly  aflerwards,  namely,  on  the  28th  May,'  an  order  of  i^fer- 

hecwnot'briDg  ence  to  tax  the  b31  was  made  by  Gaselee,  J.    A  rule  to  set  aside  the  Ofder 

SJ^^mf  ^  reference  was  obtained  on  the  7th  of  June,  but  was  dischai^d  on  the 

2.  A  delay  of  17th.  On  the  19th  June,  no  appointment  for  taxation  having  been  obtained, 
lowing^up  an^''  a  capiae  was  issued  out  of  this  Court  against  Lady  Greeley,  and  she  was 
order  for  the  arrested  on  the  23d  June,  at  Cheltenham,  An  order  was  umnediately  after- 
buT o?oosto*i8  ^iviurds  obtamed  from  Paiieeon,  J^  to  discharge  the  defendant  out  of  the 
Siit*orda"  ^  custody  of  the  sheriff  of  Gloueeeterehire ;  and  calling  on  the  plaintiff  to  pay 

3.  If  after  the  costs  of  the  arrest  and  of  the  order,  on  the  ground  that  the  ddendant 
dliit*iiM^^ '  had  been  improperly  arrested,  pending  an  order  of  reference  to  taxation. 

retted  for  the  The  defeddaot  also  commenced  an  action  against  the  plaintiff  fcnr  the 

amoantof  the  «-,«.a 

bill,  the  Court  "n^*^ 
will  ttay  the 


thr^o^  aad       KnoujUe  subsequently  applied  for  a  rule  to  shew  cause  why  this  order  of 

dctf^dMiV*^'  AK^evon,  J.,  should  not  be  discharged,  and  he  cited  Steventon  y.  Waieon  (a), 

4.  The  Court  where  the  Court  of  Common  Pleae  refused  an  application  to  discharge  a 

totSfeie'Sith*  defendant  out  of  custody  on  a  writ  issued  out  of  that  Court,  though  a  re- 

the  discretion  ference  to  taxation  was  pending  in  this  Court  upon  the  bill  on  which  the 

t!^1u^chL^  defendant  had  been  arrested. 


to 


Whateley  shewed  cause. — ^The  taxation  in  this  case  was  directed  under  the 
provisions  of  the  2  Geo,  2,  c.  23,  s.  23,  and  by  that  Statute  it  is  declared 
that,  "  pending  the  reference  and  taxation,  no  action  shall  be  oomroenced 
or  prosecuted  touching  the  demand.''  It  is  contended  here  that  these  words 
apply  only  to  cases  where  the  action  is  commenced  in  the  same  court 
in  which  the  taxation  is  pending,  and  Steventon  v.  Watson  has  been  relied 
on.  That  case  supports  no  such  proposition,  it  merely  shews  that  the  Court 
will  not  interfere  by  way  of  attachment  against  the  party  bringing  the  actios. 
But  if  it  should  be  held  to  apply,  then  its  authority  might  well  be  denied ; 
and  the  learned  judge,  on  the  Ascussion  of  this  order,  thought  it  not  law.-— 
[Lord  Denman,  C.  J.-*That  case  is  only  an  authority  for  shewing  that  the 
Court  thought  that  a  party  might  proceed  in  one  court,  though  in  respect  of 
that  very  proceeding  he  was  in  contempt  in  another.] — ^Besides,  the  Statute 
was  not  taken  into  consideration  there.  The  order  here  was  in  full  force 
when  the  arrest  was  made.  The  Courts  have  always  held  that  there  is  a 
distinction  as  to  taxation  between  party  and  party,  and  as  between  atto^ 
ney  and  client.  Between  the  former,  the  taxation  must  proceed  at  the  earliest 
possible  time  after  the  order  made,  but  between  the  latter  there  is  no  such 
strict  rule  as  to  the  time  of  proceeding.  A  reasonable  time  must  be  alloved. 
Two  days  were  not  reasonable.  The  rule  for  setting  aside  the  order  of 
reference  was  discharged  on  the  17th,  and  the  19th  was  the  earliest 
possible  day  at  which  the  .taxation  could  have  proceeded.  On  that  very 
day  the  defendant,  the  client  of  the  plaintiff,  was  arrested.    In  Hewitt  v. 

(a)  I  Bob.  &  Pal.  865. 
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Bellott  (b)  an  action  like  the  present  wm  allowed  to  proceed,  because  the  jag^^wdL 
defendant  there  had  improperly  attempted  to  delay  paytiient  ailer  the  taxa- 
tion concluded.  That  case  went  on  the  assumption  that  if  the  action  had 
been  commenced  pending  the  taxation,  it  could  not  possibly  have  been  iftttn* 
tained ;  and  it  was  there  said,  that  the  Statute*  positively  prohibited  such  li 
proceeding.  There  was  no  improper  delay  in  this  case — ^nothing  that  could 
be  construed  into  a  waiver  of  the  order  of  taxation. — [Lord  Denman,  0.  J. 
— ^We  should  require  some  very  strong  authority  to  shew  us  that  two  ot 
three  days^  abstinence  to  proceed  with  the  taxation  was  a  waiver  of'Hke 
order.] — If  this  order  was  in  full  force,  this  arrest  was  clearly  improper,  and 
the  present  rule  must  be  discharged. 

Knowlet,  in  support  of  the  rule. — This  rule  ought  to  be  made  absolute, 
for  the  plaintijQT  has  proceeded  on  the  authority  of  a  case  which,  whether  law 
or  not,  has  never  till  the  present  moment  been  doubted.  At  all  events  the 
plaintiff  will  not  be  called  on  to  pay  costs.  The  question  is,  whether  th^ 
plaintiff  was  pursuing  a  legal  right  in  a  legal  manner.  The  right  to  bring  an 
action  is  a  common  law  right,  and  a  party  cannot  be  deprived  of  it,  except 
by  the  express  words  of  a  Statute.  The  Statute  which  is  relied  on  for  that 
purpose  in  the  present  case  merely  forbids  the  bringing  an  action  while  a 
reference  is  actually  pending,  but  says  nothing  of  cases  where  the  party  has 
not  taken  any  steps  to  proceed  with  the  order  of  reference.  If  no  steps  are 
taken,  the  order  is  waived,  and  the  taxation  cannot  be  said  to  be  pending.— 
[Patteson,  J. — ^Why  should  not  the  attorney  get  an  order  to  tax  the  bill  ?  The 
rule  itself  supposes  that  the  party  may  not  follow  up  the  taxation:  *it  allows 
the  attorney  to  proceed  exparie,] — The  taxation  being  a  proceeding  against 
an  attorney,  he  is  not  bound  to  enforce  it  to  his  own  disadvantage.'  ^ettiit 
V.  Belloti  is  not  an  authority  for  the  proposition  contended  for  1)y  the  oihei* 
side.  It  is  the  universal  practice  immediately  to  get  an  appointiheht  after  ah 
order  for  taxation.  By  analogy,  therefore,  if  no  such  appointment 'Is  obV 
tained,  the  order  is  waived.  The  case  of  Steventcn  v.  Waiwti^  must  be 
considered  as  good  law.  The  Statute  must  have  been' (herb  considered, 
otherwise  there  would  have  been  no  ground  for  the  application  presented  to 
the  notice  of  the  Ck)urt.  The  case,  in  fact,  proceeded  altogether  on  the  Sta- 
tute, on  which,  therefore,  the  Court  must  be  considered  deliberately  to  have 
put  a  construction.  The  question  of  contempt  was  unnecessarily  introduced, 
it  had  nothing  to  do  with  the  decision,  which  was  upon  a  motion  to  stay  the 
proceedings.  The  plaintiff  here  does  not  desire  to  proceed,  but  to  save 
himself  from  the  costs,  and  to  prevent  the  defendant  from  proceeding  with 
the  action  which  she  has  commenced  against  him.  As  to  the  question  of  costs 
at  chambers,  the  Court  will  not  grant  them  except  in  extreme  cases,  In  re 
arbitraHan  of  Bridge  v.  Wright  (c).  This  is  not  an  extreme  case,  and  there 
is  no  pretence  to  ask  for  costs. 

Lord  Dbnman,  C.  J. — ^In  this  case  there  is  not  merely  the  fact  of  the  re- 
ference for  taxation  suspending  the  right  to  proceed  by  action,  but  that  very 
Bospenskm  was  brought  about  by  the  plaintiff's  own  act.  He  might  have 
proceeded  after  that  suspension  had  been  determined  by  the  Court  of  Cwnmtm 
fUaSf  but  he  did  not  wait  for  that  event,  but  instead  ik  doing  so,  arrested  the 

ib)  1  Bun.  ft  AU.  745.  (e)  8  Adol.  ft  EUii,  4B 
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JO^  AMdL  defendaDt  while  the  order  for  taxation  was  in  force.  Tliis  case,  therelbre« 
cannot  be  said  to  be  precisely  like  that  of  Sleventon  y.  Walton^  even  sup- 
posing that  case  to  be  law.  But  the  question  here  is  whether  it  is  law,  and 
I  am  of  opmion  that  it  is  not.  It  contravenes  the  express  words  of  an  act  of 
parliament  That  being  so,  the  rule  for  setting  aside  the  order  must  l)e 
discharged.  With  respect  to  costs  at  chambers,  I  think  that  the  party  having 
full  notice  of  the  view  taken  of  the  case  by  the  learned  judge  at  chambers, 
and  having  afterwards  come  here,  he  must  take  the  consequences.  He  has 
taken  the  chance  of  an  appeal  to  this  Court,  which  turns  out  to  be  unfavour- 
able to  him.  Considering  the  costs  as  a  distinct  matter,  this  Court  is 
unwilling  to  exercise  a  judgment  upon  the  exercise  of  the  discretion  of  a  judge 
at  chambers.  I  am  of  opinion,  however,  that  as  no  case  has  been  made  out 
to  justify  this  arrest,  costs  ought  to  be  given,  and  this  rule  should  be  dis- 
chuged  with  costs.  I  must,  however,  say  that  as  it  appears  that  an  action 
has  been  brought  for  this  arrest,  it  should  be,  considering  all  the  drcum- 
stances,  a  term  for  discharging  this  rule,  that  the  action  should  be  disooo- 
tinned,  and  that  the  defendant  should  not  bring  another  action  in  respect  of 
the  arrest 

Pattbson,  J.^-When  this  motion  was  made,  and  the  rule  granted,  I  was 
under  a  misapprehension  of  the  facts,  and  my  learned  brothers  seemed  to  be 
under  the  same.  This  rule  was  not  granted  on  the  authority  of  Stef>entcn  v. 
Waittm^  hr  it  was  clear  that  there  the  Court  of  Common  Pleas  acted  on  the 
suppositbn  that  it  had  no  power  to  attach  for  a  contempt  committed  in 
another  Court.  We  acted  on  the  supposition  that  there  had  been  a  lapse  of 
a  month  or  six  weeks  between  the  time  of  the  suspension  of  the  order  in 
the  Court  of  Common  Pleat,  and  the  time  when  this  action  was  brought,  and 
that  the  costs  might  have  been  taxed  in  the  meanwhile.  We  thought  that 
such  a  delay  was  a  waiver  of  the  order.  We  now  find  that  the  fact  was  not 
what  we  supposed. 

Rule  discharged,  with  costs,  on  the  defendant  undertaking  to  dis- 
continue the  action  now  brought,  and  to  bring  no  other. 
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JTrng^i  Binch, 

Doe  d.  Spilsbury  and  an',  v.  Burdett  and  or*.  ^'^"^^ 

EJECTMENT  for  estates  in  the  several  parishes  of  Etwall,  Willingtm,  ^f^^^J'^^^^ 
Repion,  and  Barrorv^upon-Tretitf  in  the  county  of  Derby,  brought  upon  bj '•  u»i will  md 
the  several  demises  of  Francis  Ward  Spilsbury  and  Lucas  Ward  Spilsbury,  ^JSJ^*"*/"„y 
against  Sir  Francis  Burdett,  WilHam  Janes  Burdett,  Frances  Burdett,  William  wriuugporporting 
Harobin,  John  Wilson,  and  Anthony  Harding.     A  marriage  settlement,  dated  J^,'^"of*«  ilat 
the  4th  and  5th  December,  1787,  was  entered  into  on  the  marriage  of  William  win  and  u»t»- 
Augustus  Skynner  with  Lydia  Henning  Ward,  by  which  a  power  of  appoint-  J^lciur  codicils 
ment  was  given  to  Miss  Ward,  to  be  exercised  by  her  will  executed  and  th«Teto,  to  be  by 
attested,  as  by  tlie  power  required.    By  her  will,  dated  12th  September,  ^1^!^^\Ia, 
1789,  she  assumed  to  exercise  the  power  of  appointment  in  favour  of  Mr.  ■****  published  in 
Skynner;  from  whom,  by  divers  conveyances,  the  several  defendants  claimed,  ud attested  by 
The  lessors  of  the  plaintiff  claimed  under  the  ultimate  limitations  in  the  set-  ^^^.^J  "J*'* 
dement,  on  the  ground  that  the  power  was  not  effectually  exercised  by  the  neases."  a  m\\\ 
will.     At  the  trial  at  the  Lent  assizes  1834  at  Derby,  before  Tindal,  C.  J.,  ^■•"»"^«-  ^t 


a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a  ment  was »  deda- 
special  case,  which  stated  (amongst  others)  the  following  facts:— By  the  to|I?",ttla'?ii^ 
setderoent,  the  estates  were  conveyed  to  the  use  and  behoof  of  such  person  did  pubiisii  and 
and  persons,  and  for  such  estate  and  estates,  upon  such  trusts,  and  to  and  for  her  i^twiu  a^d 
such  ends,  intents,  and  purposes,  as  she  the  said  Lydia  Henning  Ward,  whe-  testoment.  At  the 
tlier  covert  or  sole,  and  notwithstanding  her  present  intended  or  any  future  deci'iaUon'it*  ""^ 
coverture,  by  her  last  will  and  testament  in  writing,  or  any  writing  pur-  ?««««»•<>. « in 
porting  to  be,  or  in  the  nature  of  her  last  will  and  testament,  or  by  any  Thave  set  m^ ' 
codicil  or  codicils  thereto,  to  be  by  her  signed,  sealed,  and  published  in  the  5?°** !".** ■***!* 

/.I  iti  -i.it.  .,,.  Then  followed  her 

presence  of  and  attested  by  three  or  more  credible  witnesses,  should  give,  name  and  seal,  and 
devise,  direct,  limit,  or  appoint ;  and  for  want  of  such  gift,  devise,  direction,  H'JjJ^^*  »*JJ|^ 
limitation,  or  appointment,  and  as  to  such  part  or  parts  thereof^  whereof  names  of  three 
there  should  be  no  such  gift,  devise,  direction,  limitation,  or  appointment,  SS^thTt^e 
then  over.  wui  was  a  good 

Lydia  Henning  Skynner  died  on  the  SOth  September,  1789,  in  the  lifetime  ^wer'^JTough** 
of  her  husband  William  Augustus  Skynner,  leaving  no  child  or  children  her  it  was  objected 
surviving.  She  left  at  her  death  an  instrument  in  writing,  purporting  to  be  tion  ollght^Ui^ 
her  last  will  and  testament,  dated  12th  September,  1789,  of  which  the  follow-  terms  to  have  ex. 

-         .     .,  '  pressed  that  the 

mg  is  a  fac  simile  copy  :—  ^iii  wss  executed 

••  I,  Lydia  Henning  Skynner,  wife  of  William  Augustus  Skynner,  Esq.,  of  [Je'tun^w"  "^ 
Gould  Green,  in  the  parish  of  Hillingdon,  in  the  county  of  Middlesex,  do 
publish  and  declare  this  to  be  my  last  will  and  testament. 

"  I  appoint  my  beloved  husband,  William  Augustus  Skynner,  my  executor, 
and  my  beloved  mother,  Lydia  Ward,  executrix  with  him.  I  give  to  my 
beloved  mother,  Lydia  Ward,  for  her  natural  life,  the  rents,  issues,  and 
profits  of  the  messuage,  farm,  closes,  lands,  and  hereditaments  at  Etwall^ 
Twyford,  and  Stenson,  in  the  county  of  Derby,  and  after  her  death  to  go  to 
my  beloved  husband,  William  Augustus  Skynner,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  absolutely  for  ever. 

"  I  give  to  my  beloved  cousins  hereinafter  mentioned,  after  the  decease  of 
the  said  William  Augustus  Skynner,  to  be  paid  out  of  the  two  thousand  two 
hundred  pounds  New  South  Sea  Annuities,  now  standing  in  trust  in  the 
names  of  Lucas  Spilsbury,  Esq.,  of  Bawtry,  in  the  county  of  York,  Joseph 
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AmphUtt,  Esq.,  of  Dudley,  in  the  county  of  Leicester;  the  Rev.  Charles 
Egertan,  Clerk,  Rector  of  Washington,  in  the  county  and  diocese  o£  Durham; 
and  John  HolUngworth,  of  Threadneedle  Street,  London,  Esq. :  that  is  to  say, 
1000/.  New  South  Sea  Annuities,  to  be  equally  divided  among  the  five 
children  of  Nicolas  Martyn,  Esq.,  of  Watford,  in  the  county  of  Herts.  The 
other  thousand  to  be  divided  between  the  four  children  of  the  Rev.  Barnard 
Fowler^  of  Wormley,  in  the  county  of  Herts;  and  the  200/.  to  be  divided, 
share  and  share  alike,  between  the  four  children  of  John  HoUingworth, 
banker,  Threadneedle  Street,  London. 

**  And  as  to  all  the  rest  and  residue  o£  my  estates,  real  and  personal,  what- 
soever and  wheresoever,  or  of  what  nature,  kind,  or  quality  the  same  may 
be  or  consist  of  at  the  time  of  my  decease,  and  entitled  to  hereafter,  and  not 
hereinbefore  disposed  of, 

'*  I  give,  devise,  and  bequeath  the  same,  and  every  part  and  parcel  thereof, 
unto  my  beloved  husband,  William  /Augustus  Skynner,  Esq.,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  absolutely  for  ever ;  and  hereby  revoking 
all  former  wills  and  codicils, 

'^  I  declare  this  only  to  be  my  last  will  and  testament. 

"  In  witness  whereof  I  have  to  this  my  last  will  and  testament,  contained 
in  one  sheet,  set  my  hand  and  seal,  the  12th  day  of  September,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  eighty-nine. 

"  Witness,  Charles  Ball, 

Elizabeth  Ball,  "  Lydla  Henmng  Skynner.'*  (l.  s.) 

Ann  Bali:' 

Ann  Ball,  one  of  the  three  witnesses,  is  still  alive,  and  was  not  examined 
at  the  trial. 

At  the  death  of  the  said  Lydia  Henning  Skynner,  her  undcy  Benjamin 
Ward,  was  her  heir  at  law. 

On  the  18th  November,  1789,  a  bill  in  Chancery  was  filed  by  the  said 
Wil^m  Augustus  Skynner,  (executor  and  devisee  of  his  late  wife,)  and  Lydia 
Ward,  (her  mother,  and  also  executrix  of  and  devisee  named  in  her  said  will,) 
against  the  said  Benjamin  Ward  and  the  trustees  under  the  said  settlement 
of  the  4th  and  5  th  December,  1787,  praying  to  be  at  liberty  to  examine  the 
witnesses  to  the  said  will,  in  order  that  their  testimony  might  be  perpetuated 
and  preserved. 

On  the  2d  March,  1 790,  the  said  Benjamin  Ward  put  in  his  answer  to  the 
said  bill,  referring  the  plaintiffs  to  such  proof  of  the  due  execution  and 
attestation  of  the  said  will  as  they  should  be  able  to  make;  and  in  case  it 
should  appear  not  to  be  so  executed  and  attested,  claiming  as  heir  at  law. 

On  the  26th  March,  1790,  the  depositions  of  Charles  Ball  and  Elisabeth 
Ball,  as  to  the  execution  of  the  said  will,  were  filed  in  the  said  suit,  and 
were,  on  the  20th  February,  1834,  ordered  by  the  Vice-Chancellor  to  be 
published  on  a  bill  of  revivor.  Those  depositions  contain,  amongst  other 
things,  that  the  witnesses  examined  were  severally  subscribing  witnesses  to 
the  execution  of  the  said  will  of  the  said  Lydia  Henning  Skynner,  and  that 
they  did  severally  see  her  sign,  seal,  publish,  and  declare  the  same  as  and 
for  her  last  will  and  testament;  and  that  each  of  them,  the  said  Charles 
Ball,  and  Elizabeth  Ball,  and  Ann  Ball,  were  then  also  present,  and  were 
ihe  subscribing  witnesses  thereto.  No  final  order  or  decree  was  made  in 
^hat  suit, 
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One  of  the  questions  to  be  argued  was,  whether  the  instrument  bearing  date    KingU  Bench. 
the  12th  September f  1789,  and  appearing  to  be  executed  as  above  is  ex- 
pressed, was  a  due  execution  of  the  power,  applicable  to  the  estates  sought 
to  be  recovered  by  the  ejectment,  and  contained  in  the  marriage  settlement 
of  Lydia  Hennmg  Skynner, 

Preston  (with  whom  were  Balguy,  Adamtt^  Seijt.,  N.  R,  Clarke,  and 
Damelf)  for  the  plaintiff. — ^The  power  requires  the  instrument  to  be  "  signed, 
sealed,  and  published  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses."    All  these  facts  cannot  be  inferred,  nor  can  they  be 
taken  on  the  statement  of  the  testatrix  herself.     In  Stanhope  v.  Keir{a)  it 
was  held,  that  where  a  power  was  to  be  executed  by  a  will  signed  and  pub- 
lished  in  the  presence  of  and  attested  by  three  witnesses,  a  will  concluding 
with  this  declaration  "  this  is  my  last  will  and  testament,"  and  expressed  to 
be  signed  by  the  testatrix  in  the  presence  of  the  three  attesting  witnesses,-' 
was  not  a  good  appointment,  because  the  publication  was  not  attested.    In 
Moodie  v.  Reid  (b),  the  same  principle  was  adopted  by  the  Court  of  Common 
Pleas  ;  and  Gibbs,  C.  J.  expressly  said  there,  that  it  is  established  <'  that  the 
witnesses  must  attest  every  thing  that  is  necessary  for  the  execution  of  the 
power."    That  case  had  previously  been  before  the  Court  of  Chancery,  and 
is  reported  under  the  same  name  (c).     The  Vice-Chancellor  said,  "  In  the 
argument  in  this  case  two  questions  have  arisen ;  first,  whether  the  power  is 
well  executed;  secondly,  whether,  if  the  execution  is  defective,  it  can  be 
relieved  against  in  equity?"    He  then  expressed  his  opinion,  that  if  the 
power  was  not  well  executed,  a  Court  of  Equity  could  not  relieve,  and  he 
sent  the  first  question  for  the  decision  of  the  Court  of  Common  Pleas.     In 
that  Court  it  was  decided  in  the  manner  already  stated.    In  Doe  d.  Hotch- 
kiss  ▼.  Pierce  {d)  it  was  held,  that  a  defective  attestation  of  the  execution  of 
a  power  cannot  be  supplied  by  parol  evidence  of  the  attesting  witness  given 
on  a  trial;  and,  with  regard  to  the  attestation  in  that  case,  the  Court  held  it 
to  be  defective.    The  power  there  was  a  power  to  appoint  by  deed  or 
writing  under  the  donee's  hand  and  seal,  and  attested  by  two  or  more 
credible  witnesses.     It  was  held  to  be  ill  pursued  by  a  will  apparently  under 
the  testator's  hand  and  seal,  which  seal  an  attesting  witness  believed  was 
afHxed  before  execution  and  attestation;  because  the  attestation  did  not 
notice  the  sealing  as  well  as  the  signing.     In  Doe  d.  Mannfield  v.  Pecu:h  (e), 
the  rule  laid  down  in  the  cases  already  cited  was  carried  to  its  full  extent. 
The  power  there  was  to  be  executed  in  the  presence  of,  and  to  be  attested 
by  two  witnesses.    The  parties,  by  deed,  signed,  sealed,  and  delivered  by 
them  in  the  presence  of  two  witnesses,  made  an  appointment ;  but  the  attes- 
tation indorsed  on  the  deed,  and  subscribed  by  the  witnesses,  only  specified 
that  it  was  sealed  and  delivered  in  their  presence,  but  not  that  it  was  signed. 
The  Court  held,  that  this  was  not  a  due  attestation  as  required  by  the  power ; 
and  that  a  subsequent  attestation  by  the  witnesses,  afler  the  death  of  one  of 
the  appointors,  certifying  that  the  deed  was  signed  as  well  as  sealed  and 
delivered  in  their  presence,  did  not  cure  the  defect  in  the  original  attestation. 
Lford  EUenborough  in  that  case  said(/),  '*  It  seems  to  us,  that  to  make  a  due 
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execution  of  the  power,  there  muit  be  a  making  of  an  inatrument  with  all 
the  forms  required  by  the  power,  and  that  there  must  be  an  attestation  of  its 
execution  with  all  those  forms."  In  the  case  of  H^right  v.  fVakeford  (a)  it 
was  held,  that  a  power  to  trustees,  with  the  consent  of  the  cestui  que  trusts, 
testified  by  writing  under  their  hands  and  seals,  attested  by  two  or  more 
credible  witnesses,  is  not  well  pursued,  if  the  attestation  merely  says  sealed 
and  delivered  in  the  presence  of  the  two  witnesses ;  and  a  sufficient  attesta- 
tion added  many  years  afterwards  will  not  supply  the  defect.  That  case 
had  been  argued  in  Chancery  before  Lord  Eldon  (6),  who  sent  k  to  the 
Common  Pleas.  In  M'Queen  v.  Farquhar{v),  the  deed  purported  to  be 
signed,  sealed^  and  executed  in  the  presence  of  the  witness ;  and,  therefore, 
though  the  attestation  applied  only  to  the  sealing  and  delivery,  the  signature 
.was  presumed.  In  Wright  v.  Barlow  {d\  a  power  to  be  executed  under  the 
hand  and  seal  of  a  party,  attested  by  two  or  more  credible  witnesses,  was 
held  not  to  be  well  executed  by  a  deed  signed,  sealed,  and  delivered  in  the 
presence  of  two  witnesses,  but  on  which  the  attestation  indorsed  merely  was 
*'  sealed  and  detivered'*  in  their  presence.  The  Court  will  not  look  to  the 
body  of  the  instrument,  but  to  the  form  of  the  attestation,  to  see  whether  the 
power  which  relates  to  that  attestation  has  been  complied  with.  Presump- 
tion ought  in  all  cases  like  the  present  to  be  carefully  excluded.  As  to  the 
point  on  the  depositions  :  if  any  one  of  the  witnesses  is  living,  which  is  the 
fact  here,  that  witness  must  be  called ;  and  the  depositions  of  the  dead  wit- 
nesses cannot  be  used  till  the  Itring  witness  has  been  examined.  The  evi- 
dence might  be  sufficient  under  the  Statute  of  Frauds,  but  under  the  terms 
of  this  power  it  is  not  sufficient. 


The  Soltcitor-Oeneral  (Sir  fV,  Follett)  for  the  defendant,  Jokn  Wihan.-- 
The  question  is,  whether  this  instrument  is  a  valid  execution  of  the  power. 
The  objection  taken  is,  that  on  the  face  of  the  instrument  the  only  expression 
used  is  "  witness,''  and  then  come  the  three  names.  The  argument  is,  that 
the  attestation  ought  to  have  stated  it  to  have  been  signed,  sealed,  declared, 
and  published  in  the  presence  of  the  witnesses.  It  is  not  necessary  that  the 
parties  should  state  more  than  that  they  were  witnesses  to  it.  All  the  cases 
cited  are  distinguishable  from  the  present,  and  the  Court  will  not  be  inclined  to 
extend  the  doctrine  against  the  justice  of  the  case.  In  all  the  cases  cited 
the  attestation  show^  itself  to  be  imperfect.  Another  distinction  is,  that  this 
inatrument,  on  the  face  of  it,  appears  to  possess  all  the  requisites  demanded 
by  the  power.  The  witnesses  who  put  their  names  to  it  must  be  presumed 
tp  have  attested  all  the  formalities.  It  is  also  proved  by  the  testimony  of 
the  witnesses,  that  the  will  was  signed,  sealed,  and  published  in  their 
presence,  l^hat  this  is  the  proper  view  of  the  execution  of  a  power,  the 
Court  may  see  by  reference  to  the  Statute  of  Frauds.  It  is  required  by  that 
statute,  that  **  the  devise  of  land  must  be  in  writing,  signed  by  the  party  so 
devising  the  same,  and  be  attested  and  subscribed  in  the  presence  of  the 
s^id  devisor  by  three  or  four  credible  witnesses."  ElUs  v.  Smith  (e)  shows, 
that  th^  signature  of  the  testator  in  the  presence  of  the  witnesses  is  not 
always  necessary.  In  that  case  the  will  w^s  subscribed  by  three  witnesses, 
before  whom  the  testator  declared  it  to  be  his  will,  but  did  not  sign  it;  and 


(a)  4  Taunt  213. 
(^h)  17  Ves.jun.  454. 
Cc)  1 1  Ves.  jur,  467. 


(d)  3  Manle  &  Selw.  51!^. 

(e)  1  VeE.juii.  11, 
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it  was  held  that  such  declaration  was  sufficient.    Hands  v.  James  (a)  carried    King't  Bench. 
the  matter  still  further,  for  there  it  was  a  question  whether,  merely  upon  cir-         y^^yr^ 
cumstances,  without  any  positive  proof,  it  should  be  left   to  the  jury  to      ^^*  ^•"• 
determine  whether  the  witnesses  to  a  will  (being  all  dead)  set  their  names  in  ,,, 

the  presence  of  the  testator,  and  the  Court  held,  that  it  could  properly  be  Bubdktt. 
left  to  the  jury.  In  Croft  v.  PawUtt(b\  the  Court  of  King's  Bench  recog- 
nized, and  acted  upon  the  rule  in  Hands  v.  James;  and  that  too,  although 
the  signing  in  the  devisor's  presence  was  not  mentioned  in  the  attestation. 
In  Brice  v.  Smith  (c),  it  was  distinctly  held,  that  on  an  attestation  of  a  will 
of  lands,  it  need  not  be  stated  that  the  witnesses  subscribed  their  names  in 
the  presence  of  the  testator.  In  Westbeech  v.  Kennedy  (d)  it  was  laid  down, 
that  on  proving  the  execution  of  a  will,  actual  signature  by  the  devisor,  in 
the  presence  of  the  three  subscribing  witnesses,  is  not  required,  if  he  declares 
it  to  be  his  last  will  and  testament  in  their  presence.  This  being  the 
current  of  cases  on  the  Statute  of  Frauds,  the  question  then  comes  to  the 
particular  power  in  this  case.  There  ought  to  be  no  distinction  between  the 
two  classes  of  cases  (e).  The  decision  of  the  Court  of  Common  Pleas  in 
Wright  V.  Wakeford,  upon  which  Lord  Eldon  acted  without  one  word  of 
comment,  though  with  the  dissent  of  the  Lord  Chief  Justice,  is  the  whole 
ground  on  which  the  other  side  proceeds.  In  the  two  cases  of  Doe  d. 
Mannfield  v.  Peachy  and  Wright  v.  Barlow^  the  Court  proceeded  expressly 
upon  the  authority  of  Wright  v.  Wakeford,  They  were  both  cases  in  which 
the  attestation  expressed  that  the  witnesses  had  seen  one  or  two  of  the  three 
required  acts  performed.  That  raised  the  argument  expressio  unius  est 
exciusio  alteritts,  which  does  not  exist  in  this  case.  The  case  of  Stanhope  v. 
Keir  was  decided  by  the  same  judge  who  decided  Buller  v.  Burt  (/).     It 

(a)  Comyns'  Rep.  53 1 .  Mr.  Rote  and  M  r.  Lynch  for  the  plaintiffs.— 

(6)  2Stra.  1109.  It  is  now  senled  that  the  witnesses  must 

(r)  Wiiles  Rep.  1.  attest  every  thing  which  is  necessary  for  the 

(d)  I  Ves.  &  Beam.  362.  due  execution  of  the  power;  Wright  v.  Wake" 

(e)  Sugd.  Vend.  &  Purch.  243.  ford,  (17  Ves.  454,  4  Taunt.  213)  ;  Doe  v. 
(/)  A  MS.  report  of  this  case,  famished  Pierce,  (6  Taunt.  402);   /)ae  v.  Peach,  (2 

by  a  learned  counsel  at  the  equity  bar,  was  M.  &  S.  676)  ;  Wright  v.  Barlow,  (3  M. 
Uded«  It  was  asfolbws :— Mrs.  Louua  Smith,  &  S.  512,)  54  Geo.  3,  c.  168.  In  the  nresent 
a  married  woman,  was  by  settlement  em-  case  those  requisites  are  sealing  and  deli- 
powered  to  dispose  of  certain  personal  pro-  vering,  and  as  the  delivery  is  not  men- 
perty,  by  any  deed  sealed  and  delivered  in  tioned  either  in  the  attestation,  or  the  body  of 
the  presence  of  and  attested  by  two  wit-  the  deed,  it  is  impossible  to  pretend  that 
Besses.  She  made  a  disposition  of  part  there  is  any  attestation  of  the  delivery.  In 
of  that  property  in  favour  of  the  defend-  Moodiev.  Ueid,  {I  Mad.  516,  and  7  Taunt, 
ant,  Burt,  The  instrument  concluded  355,)  a  power  which  was  to  be  executed  by 
with  the  following  words  :->"  Signed  and  will,  signed  and  published  in*lhe  presence  of 
sealed  at  Cotton  aforesaid,  this  13th  day  of  and  attested  by  two  witnesses,  was  held  to 
September,  and  in  the  year  of  our  Lord  1813,  be  not  well  executed  by  a  will  which  coa« 
by  L.  Smith,  (l.  s.)  Witness,  John  H.  Burt,  eluded  with  these  words  :  "  Signed  by  me, 
Uatmmh  BawUi.*'  &c.,"  and  was  attested  thus:  *'  Witnesses, 

The  plaintiffs,  by  their  bill,  alleged  that  A.  B.  and  C.  D."    The  same  rule  was  fol- 

ihe    instrument  had  never  been  delivered,  ]owedin5(aifAope  v.Kter,  (2Sim.  ficStu.  37.) 

and  that  even  if  it  had  been  delivered,  it  was  In  those  two  cases  the  attestation  was  deemed 

not  a  due  execution  of  the  power.  not  sufficient,  because  it  did  not  extend  to  the 

The  defendant  Burt,  who  claimed  under  publication ;  and,  for  a  like  reason,  it  mu^t 

the  appointment,  swore  that  he  believed  that  oe  bad  here,  because  it  does  not  extend  to  th^ 

the  instrument  had  been  delivered  by  Mrs.  delivery. 
Smith  to  his  father,  J,  H.  Burt,  among  whose 
papers  it  had  been  found.  Mr.  Treilave  and  Mr.  Ftathcr  for  the  de- 

The  only  question  argued  at  the  hearing  fendaot,  Burt. — In  Moodie  v.  Reid  the  de- 
was,  whether  the  instrument  was  a  due  exe-  cision  proceeded  on  the  ground  that  a  will 
cution  of  the  power.  as  such  did  not  require  publication  j  and 
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was  there  said,  that  if  the  witnesses  put  their  names  to  an  instrument  after 
the  word  "  witness/'  and  the  instrument  appeared  on  the  face  of  it  to  be 
well  executed,  that  would  be  sufficient.  The  distinction  between  that  case 
and  Stanhope  v.  Keir  is,  that  the  Vice-Chancellor  in  the  latter  case  said,  that 
he  could  not  assume  that  that  which  was  right  was  done ;  but  in  the  former 
he  went  a  step  further,  and  said  that  the  Court  could  not  hear  witnesses  to 
prove  it.  Moodie  v.  Keid  turned  on  the  effect  of  the  word  "  published," 
and  there  was  no  statement  either  in  the  will  or  the  attestation  that  it  was 
published.  There  is  a  statement  in  tliis  case  that  all  the  formalities  were 
complied  with,  and  it  follows  as  a  presumption  of  law,  that  these  parties  did 
witness  the  sealing,  delivery,  and  publication.  The  first  point  contended 
for  by  the  defendants  in  this  case  is,  that  it  is  not  necessary  in  any  case 
whatever  that  the  parties  required  to  attest  an  instrument  should  do  more 
than  put  something  upon  the  instrument  amounting  to  a  declaration  that 
they  should  be  able  to  identify  it  afterwards.  That  was  formerly  the  rule 
laid  down  in  cases  arising  on  the  Statute  of  Frauds,  and  ought  to  have  been 
in  all  other  cases  which  afterwards  arose  on  wills  and  powers.  But  if  the 
Court  adopts  any  of  the  cases  referred  to  on  the  other  side,  then  a  distinction 
arises  on  the  ground  of  a  defective  form  of  attestation.  If  the  declaration  in 
the  deed  is  sufficient,  and  the  word  "  witness"  only  is  used,  then  the  last 
decision  of  the  Master  of  the  Rolls  shows  that  it  will  be  sufficient. 


Sir  /.  Campbell  for  the  defendants  Sir  Francis  Burdetty  WUliam  Jones 
Burdettf  and  Frances  Burdett, — Where  there  is  a  general  attestation,  the  wit- 
nesses must  be  supposed  to  attest  all  the  acts  that  the  testator  says  he  has 
done.  Doe  d.  Afansfield  v.  Peach  proceeded  on  the  maxim,  that  the  ex- 
pression of  one  thing  is  the  exclusion  of  another,  and  is  therefore  inapplicable 
to  the  present  case.  In  Moodie  v.  Reid  there  was  no  general  attestation. 
In  Stanhope  v.  Keir  it  was  general,  but  the  instrument  itself  omitted  the 
statement  of  one  particular  requisite,  so  that  if  the  Court  should  say  that  the 
attestation  in  this  case  is  bad,  it  will  be  carrying  the  rule  furtlier  than  it  has 
ever  been  carried  before.  In  fVard  v.  Swift  (a),  a  power  of  appointment  was 
given  to  be  executed  by  M.  5.,  by  her  will  duly  executed,  and  published 


therefore  that  a  general  attestation  could  not 
be  considered  to  include  a  phraseology  which 
the  nature  of  the  in<ttrument  did  not  make 
essential.  But  an  instrument  purporting  to 
be  a  deed  is  not  a  deed  unless  it  be  deliveied ; 
and  if  general  words  of  attestation  be  an- 
nexed  to  it,  they  must  be  deemed  to  attest 
a  circumstance  which  is  esiteutial  to  its  ex- 
istence as  a  deed.  In  Wright  v.  (Vakeford, 
and  the  other  cases  of  that  class,  the  attes- 
tation specified  the  facts  which  were  attested, 
namely,  sealing  and  delivering,  but  omitted 
to  specify  signing.  They  furnish  a  rule, 
therefore,  only  where  the  memorandum  of 
attestation  specifies  the  precise  act  which  the 
witnesses  attest,  and  they  have  no  application 
to  attestations  in  which  the  names  of  the 
witnesses  are  merely  preceded  by  "  witness," 
"  witnessed,"  *•  attested,"  or  some  similar 
phrase. 

The  Master  of  the  Rolls. — The  attestation 
of  tiie  witnc&ses  being  considered  as  a  part  of 


the  appointment,  it  follows  that  where  the 
word  "  witness"  without  more  is  used  in 
the  attestation,  it  affirms  that  all  has  been 
done  in  the  presence  of  the  witnesses  which  is 
stated  in  the  body  of  the  deed.  Here,  in  the 
body  of  the  deed,  it  is  suted  to  be  signed 
and  sealed,  but  it  is  not  stated  to  have  been 
delivered ;  and  as  the  general  word  <'  wit- 
ness" can  affirm  no  more  than  the  deed 
states,  there  is  in  this  case  no  attestation  of 
that  essential  part  of  what  is  required  for  the 
due  exercise  of  the  power — the  delivery  of 
the  deed.  The  power,  therefore,  is  not  well 
executed. 

The  case  of  MWic  v.  lUid,  (1  Mad.  516,) 
is  in  principle  a  complete  authority  for  this 
decision ;  the  difference  in  circumstances  be- 
tween  the  two  cases  is  only  that  there  the 
word  "  published'*  was  omitted  in  the  body 
of  the  deed,  and  here  the  omission  is  of  the 
word  **  delivered." 

(«)  2  Tyr.  122  j  S.  C.  I  Cromp.  &  Mecs. 
171. 
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under  her  hand  and  seal,  in  the  presence  of  and  attested  by  three  or  more  King't  Bench, 
witnesses.  The  will  concluded  and  was  attested  in  this  form :  *Mn  witness 
whereof  I  have  set  my  hand  and  seal  this  5th  day  of  August^  1801,  in  the 
presence  of  the  under- written  Mary  Swift,  (l.  s.)  ;"  and  then  there  followed 
the  attestation,  "  Signed,  sealed,  and  delivered,  this  5th  day  o£  August,  1801, 
as  the  last  will  and  testament  of  the  said  testatrix,  M.  S.,  who,  in  her 
presence,  and  in  the  presence  of  each  other,  have  put  our  names  as  wit- 
nesses thereof;"  then  followed  the  names  of  the  witnesses.  The  Court  of 
Exchequer  held  that  the  power  was  well  executed.  That  case  was  decided 
on  the  same  principle  as  Buller  v.  Burt,  and  it  must  be  taken  as  an  authority 
governing  the  present  case. 

Waddingtm  for  the  defendant  Anthony  Harding. — It  must  be  contended 
on  the  other  side,  that  a  general  attestation  is  no  attestation  at  all,  for  the 
word  ''  witness"  cannot  apply  to  any  one  thing,  if  it  does  not  apply  to  all  of 
them.  Reference  may  be  made  to  the  instrument^  and  if  it  is,  then  there  is 
enough  to  satisfy  the  Court  that  the  power  in  the  present  instance  has  been 
well  executed.  In  Sugden  on  Powers  (a),  in  reference  to  attestations  of  this 
sort,  it  is  said,  that  if  in  the  memorandum  the  witness  merely  uses  the  ex- 
pression "  witnessed/'  "  attested,"  or  the  like,  he  is  not  precluded  by  this 
general  attestation  from  proving  that  he  witnessed  all  the  facts  which  are 
necessary. 

G.  7^.  fVhite  for  the  defendant  William  Horobin, — The  depositions  were 
properly  admissible  in  evidence.  They  were  taken  in  a  suit  to  perpetuate 
testimony.  In  Williams  v.  Williams  (b),  depositions  taken  in  an  old  suit  to 
perpetuate  testimony,  where  the  plaintiff  and  defendant  were  privies,  were 
held  receivable  in  evidence  in  an  action  to  which  the  same  plaintiff  and 
defendant  were  parties.  In  Ward  v.  Swift,  Lord  LyndhursCs  only  difficulty 
appears  to  have  arisen  from  the  evident  omission  of  some  words  before  the 
words  ''  who  in  her  presence  and  in  the  presence  of  each  other."  Tliere  is 
no  such  difficulty  here,  and  the  principle  of  that  case  is  decisive  in  favour  of 
the  defendants  in  the  present. 


Preston  was  heard  in  reply. 

Lord  Denhan,  C.  J.  in  this  term  {November  25th)  gave  judgment. — 
The  marriage  settlement  in  this  case,  entered  into  on  the  marriage  of  ffllliam 
Augustus  Skynner,  directed,  that  after  the  death  of  Lydia  Henning  Ward,  the 
estates  should  go  to  the  use  and  behoof  of  such  persons  as  she,  whether 
covert  or  sole,  by  her  last  will  and  testament  in  writing,  or  by  any  codicil 
thereto,  by  her  signed,  sealed,  and  published,  in  the  presence  of  three  or 
more  credible  witnesses,  should  appoint.  On  the  12th  September,  1789, 
LycUa  Henning  Skynner  made  a  will.  The  defendants  claim  under  that  will, 
saying,  that  it  is  a  good  execution  of  the  power.  The  lessors  of  the  plaintiff 
say  that  it  was  not  duly  executed  so  as  to  be  an  execution  of  the  power,  and 
therefore  claim  under  the  subsequent  limitations  contained  in  the  marriage 
settlement.     Whether  this  will  was  or  was  not  duly  executed  under  the 


(«)  Page  247. 


(6)  4  Mauls  &  Selw.  497. 
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directions  of  the  power  reserved  to  Mrs.  Shfnner^  is  the  point  which  we 
have  now  to  consider.  At  the  beginning  of  the  will  she  declares  "  this"  to 
be  her  "  last  will  and  testament,*'  and  at  the  end  of  the  instrument  she  uses 
the  same  expression,  and  then  says,  '*  In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal,  on  the  day  therein  mentioned ;"  and  then  follow  her 
signature  and  her  seal.  On  the  face  of  the  instrument  she  is  stated  to  have 
published  the  instrument,  and  at  the  end  of  it  she  declares  the  instrument  to 
be  her  last  will  and  testament,  and  puts  her  hand  and  seal  to  that  declaration. 
On  the  face  of  the  instrument,  therefore,  it  is  a  will  signed  and  sealed  by 
herself,  and  published  by  her  with  the  attestations  affixed.  It  appears  by 
the  depositions  of  the  witnesses,  that  it  was  regularly  signed,  sealed,  and 
published  by  Mrs.  Skynner  as  her  will,  in  the  presence  of  the  witnesses.  As 
the  power  requires  that  the  instrument  should  be  signed,  sealed,  and  pub- 
lished in  the  presence  of  and  attested  by  three  or  more  witnesses,  it  has  been 
contended,  that  the  mere  fact  of  signing,  sealing,  and  publishing,  will  not 
support  the  execution  of  the  power.  The  lessors  of  the  plaintiff  say,  that 
the  attestation  ought  to  have  expressed  that  it  was  executed  in  the  presence 
of  the  witnesses ;  and  that,  not  having  done  so,  it  is  a  void  execution  of  the 
power.  The  defendants  say,  that  whatever  may  be  required  as  to  sealing 
and  publishing,  that  this  being  a  general  attestation,  it  is  perfectly  sufficient; 
and  as  the  statement  that  it  was  so  signed,  sealed,  and  published,  is  made  in 
tlie  will,  it  must  be  taken  that  all  these  three  things  have  been  regularly 
done.  But  to  this  it  is  answered,  that  three  ingredients  are  required  to  make 
one  complete  substantive  execution,  and  that  though  the  statement  in  the 
will,  and  the  execution,  taken  together,  might  do  so,  yet  that  this  statement 
cannot  be  applied  to  each  part  o£  the  required  execution,  and  so  the  exe- 
cution must  be  rejected.  As  to  decided  cases  on  the  subject,  there  are  none 
exactly  o</  idem;  but  it  is  said,  tliat  the  principles  laid  down  in  some  of 
them,  must  be  held  to  apply  to  the  present.  The  case  most  relied  on  is  that 
of  Wright  V.  Wakefordt  in  which  a  power  to  sell,  "  testiGed  by  writing  under 
their  hands  and  seals,  attested  by  two  or  more  credible  witnesses,*'  was  held 
not  to  be  well  pursued,  when  the  attestation  was  only  sealed  and  delivered  in 
the  presence  of  the  two  witnesses.  Lord  Chief  Justice  Mansfield  thought  in 
that  case,  "  that  the  attestation  must  be  understood  to  apply  to  the  signing 
as  well  as  to  the  sealing  and  delivering  ;"  but  the  other  judges  of  the  Court 
were  of  opinion  that  the  signing  of  the  parties  was  not  implied  in  the  words 
used  in  the  attestation.  The  principle  there  laid  down  was  afterwards 
adopted  in  Doe  d.  ManxJLld  v.  Peachy  and  in  JVright  v.  Barlow,  The 
present  case,  however,  differs  from  these,  for  the  attestation  is  in  general 
terms,  and  so  does  not  fall  within  the  principle  of  the  rule  exprestio  vniut  est 
exclusio  altertus.  Before  the  case  of  Wright  v.  Barlow  was  decided,  an 
Act  (a)  was  passed,  which  had,  it  is  true,  only  a  retrospective  effect;  but 
which,  as  it  seems  to  me,  must  be  considered  as  declaratory  of  the  principle 
which  ought  to  operate.  There  is  another  class  of  cases  where  the  attestation 
is  in  general  terms  like  the  present.  Moodie  v.  Reidh  a  case  of  this  descrip- 
tion, in  which,  under  a  power  similar  to  the  present,  the  words  used  in  the 
appointment  were  *'  these  my  last  bequeaths,  signed  by  me  this  4th  February, 
l^\^,S,  M.  Witness,  B.  H,  and  J.  //."  The  power  was  there  held  not  to  be 


(a)  54Gm.3,c.  168. 
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well  executed,  but,  from  the  language  of  tbe  Lord  Chief  Justice,  it  seems    King't  Bench. 
that  it  was  so  held,  upon  the  ground  that  there  was  no  attestation  whatever        v^s/-^ 
such  as  the  power  required ;  but  that,  if  there  had  been,  it  would  have  been      ^^^  ^*™^ 
in  that  general  form  sufficient.     Taking  the  whole  of  that  case  together,  it  «. 

does  not  lead  to  any  clear  conclusion  applicable  to  this  case.  The  next  case  Bubdstt. 
is  that  of  Stanhope  v.  Keir^  where  the  words  were  "  this  is  my  last  will  and 
testament,"  and  it  was  expressed  to  be  signed  in  the  presence  of  three  attesting 
witnesses.  On  the  argument  for  the  bill,  it  was  insisted  that  the  appoint- 
ment was  not  duly  made  by  the  will,  and  Moodk  v.  Reid  was  relied  on ; 
but  for  the  plea^  it  was  insisted  that  the  declaration  with  which  the  will  con- 
cluded, was  in  effect  a  publication  as  well  as  a  signing,  and  that  the  wit- 
nesses, by  adding  their  names  to  this  declaration,  attested  both  facts.  The 
Vice-Chancellor,  in  giving  judgment,  said,  that  the  argument  for  the  defend- 
ants supposed  the  witnesses  to  be  acquainted  with  the  ccmtents  of  the  will ; 
but  that  he  could  not  assume  more  from  that  attestation  than  that  they  saw 
Mrs.  Keir  sign  the  instrument.  Whether  we  agree  or  not  with  the  Vice- 
Chancellor  in  his  conclusion  in  that  ease,  we  must  observe,  that  there  was  a 
statement  by  the  testatrix  herself  that  the  will  was  signed  by  her.  Sir  John 
Leach — the  same  judge — decided  a  case  of  Buller  v.  Burl,  where  Louisa 
Smith,  a  married  woman,  having  a  power  to  dispose  of  her  personal  property, 
executed  an  instrument  in  favour  of  the  defendant,  and  concluded  it  with  the 

following  words :  '*  Signed  and  sealed  at ,  this  1  Sth  day  of  September^ 

1813,  by  Louisa  Smith;**  then  was  the  place  of  the  seal,  and  then  followed  the 
word  "  witness'*  and  the  names  of  the  witnesses,  John  H,  Burt  and  Hannah 
Bowles.  It  was  said  for  the  other  party,  that  there  was  no  delivery  in  that 
case,  or  if  a  delivery,  that  there  was  not  a  due  execution  of  the  power.  The 
defendant  swore  that  Mrs.  Smith  had  delivered  it.  The  question  was^  whe- 
ther that  was  a  due  execution  of  the  power  or  not.  The  Master  of  the 
Rolls  said,  that  when  the  word  "  witness"  without  more  is  used  in  the  attes- 
tation, it  affirms  all  that  has  been  done  in  the  presence  of  the  witnesses, 
which  is  stated  in  the  body  of  the  instrument ;  but  that  there  was  no  state- 
ment in  the  body  of  the  deed  that  there  was  a  delivery,  and  that  it  must 
therefore  be  considered  as  not  to  have  been  delivered ;  and  he  took  up  the 
observation  made  by  the  Court  in  Moodie  v.  Reid.  In  that  case,  therefore, 
the  general  form  of  the  attestation  was  not  sufficient  for  the  execution  of  the 
power ;  but  the  reason  given  for  its  not  being  so  was  sufficient  to  explain  the 
difficulty,  and  we  fully  acquiesce  in  that  reason.  The  last  case  on  this 
subject  is  that  of  JVard  v.  Smith,  in  which  the  main  question  seems  to  have 
been,  whether  there  was  a  publication  of  the  will.  That  case  was  much 
relied  on  for  the  defendants,  but  we  do  not  find  that  it  operates  further  than 
to  show  that  precise  words  may  be  insufficient  where  the  use  of  more  general 
words  would  be  good.  Here  such  words  were  used.  The  will,  on  the  face 
of  it,  has  all  the  requisites  demanded  by  the  power.  We  are  of  opinion, 
witb  the  Master  of'  the  Rolls  in  Buller  v.  Burt,  that  all  the  requisites  being 
stated  to  be  complied  with  in  the  body  of  the  instrument,  the  form  of  the 
instrument  itself  shows  that  there  bias  been  a  good  execution  of  the  power. 
Besides,  the  attestation,  which  is  evidence  of  the  signing  and  of  the  pub- 
lication, depositions  were  taken  of  the  circumstances,  but  at  the  trial 
they  were  objected  to,  and  were  not  received.  It  was  afterwards  said, 
that  the  objection  was  immaterial,  for  that  the  will  being  afterwards  put  in. 
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King's  Bench. 


Dob  dem. 
Spilsbuby 

V. 
BUBDBTT. 


appeared  to  be  above  thirty  years  old,  and  therefore  proved  itaelf.  But 
then,  when  the  will  is  put  in,  it  must  appear  to  have  been  well  executed 
according  to  the  power :  and  as  we  are  of  opinion  that  all  the  requisites  of 
the  power  were  complied  with,  we  think  it  sufficiently  executed ;  and  the 
instrument  becomes  an  instrument  which  proves  itself  as  much  as  any  other 
instrument  of  that  age  would  do.  Something  was  said  in  the  argument  of 
the  requisites  of  the  Statute  of  Frauds.  There  is  no  doubt  that  the  attesta- 
tion in  the  present  form  would  soflBdently  satisfy  the  Statute.  All  that  the 
Statute  requires  is,  that  the  testator  should  sign  the  wiU,  and  that  it  should 
be  witnessed  by  a  certain  number  of  witnesses.  If  it  is  signed  and  wit- 
nessed, the  witnessing  is  an  attestation  of  the  signature.  But  as  in  this  case 
more  is  required,  we  think  that  more  ought  to  have  been  done  than  would 
be  sufficient  to  satisfy  the  Statute  of  Frauds.  More  has  been  done,  and  we 
think  it  sufficient.  The  special  case  contained  other  matters,  on  which  we 
do  not  think  it  necessary  to  give  any  opinion. 


Judgment  for  the  defendants. 


The  King  v.  Justices  of  Cambridgeshire. 


J^ULE  for  a  certiorari  to  remove  an  order  of  sessions  confirming  an  order 

of  justices  at  special  sessions,  for  stopping  up  a  highway.     It  appeared 

that  H.  J.  Adeancy  Esq.,  a  magistrate  of  Cambridgeshire,  was  possessed  of 

a  considerable  quantity  of  land,  and  that  a  public  way  had  passed  through 

a  part  of  his  estate.     In  the  year  1825  he  set  out  a  new  way,  and  after 

the  lapse  of  six  months  after  the  new  way  was  so  set  out, — the  old  way 

not  being  used  by  the  public, — he  stopped  it  up.    An  order  of  justices  at  spc- 

t«i»r:"wi.&c.,  cial  sessions  (a)  was  made  on  11th  September,  1834,  by  three  justices,  for 

foJnd!&^"  '^'"^   stopping  up  the  old  way,  as  being  useless  and  unnecessary.     On  appeal  the 

sessions  confirmed  the  order.     Several  objections  were  taken  to  die  order. 

First,  that  the  terms  of  the  order  did  not  sufficiently  express  that  the  order 


1.  The  finding 
that  a  way  Is  ud- 
neceuary  upon 
the  view  of  the 
justices,  is  soffi- 
ciently  stated  in 
an  order  made 
under  the  AS  Gm. 
S,c.  6B,s.  S.for 
stopping  up  the 
way  in  these 


S.  The  view 
must  be  taken  by 
the  justices  con- 
currpntly  at  the 
time  of  making 
the  order. 

S.  But  it  is  no 
objection  that  at 
the  view  no  way 
in  fact  existed,  it 
haviug  been  pre- 
viously stopped 
up  by  the  owner 
of  the  adjoining 


pation  of  Henry  John  Adeane,  Esq.,  until  it 
enters,  &c.,  is  useless  and  unnecessaxy ;  do 
hereby  order  the  same  to  be  stopped  up  and 
discontinued,  and  the  land  and  soil  thereof 
to  be  sold  by  the  surveyors  of  the  highways 
of  the  said  parish  of  Babraham,  to  the  said 
Henry  John  Adeane,  whose  lands  adjoin  there- 
to, if  he  shall  be  willing  to  purchase  the  same, 
if  not,  to  some  other  person  or  persons, /or  the 
full  value  thereof.  Given  under  our  hands,  &c. 


(a)  The  order  was  in  the  following  form. 

— We,  &c.,  assembled  at  a  Special  Sessions, 

having  upon  view  found  that  a  certain  part 

of  a  Common,  and  ancient  King's  Highway, 

called  the    WalfJen-wuy,   leading  from  the 

township  of  Fulbnrn,  in  the  said  county,  to- 
wards and  unto  the  parish  of  Pampersford,  in 

the  said  county,  situate,  lying,  and  being  in 

the  parish  of  Babraham,  in  the  said  county, 
land  without  legal  containing,  &c.,  and  commencing,  &c.,  and 
auUiority.  leading  through  a  plantation,  in  the  occu- 

cient  if  such  an 

order  only  conUins  tiie  words  "  for  the  full  value  thereof"  at  the  eud,  without  having  them  as  well  after 
the  direction  to  sell  to  the  owner  of  tlie  adjoining  liind,if  he  shall  be  willing  to  purchase,  as  in  the  schedule 
No.  18,  in  the  13  G«0.  3,  c.  78. 

5.  It  is  no  objection  that  the  order  does  not  contain  any  certificate  of  the  sale,  or  direction  for  the  ap> 
plication  of  the  purchase  money,  that  requisition  of  tlie  13  Gto.  3,  beini;  repealed  by  the  55  C«o.  3. 

6.  It  is  no  objection  that,  at  ihe  time  of  the  order,  the  owner  of  the  adjoining  land,  to  whom  the  sale  is  to 
be  made  if  he  b  willing,  is  himseU  the  surveyor. 

7.  The  justices  have  jurisdiction  to  stop  up  an  unneceisiry  way,  if  there  be  a  right  of  way,  although 
tliero  be  no  actual  way. 

8.  QiMTV,  whether,  on  a  motion  for  a  certiorari  to  bring  up  an  order  of  Sessions  confirming  an  order  of 
justices  for  stopping  up  a  way,  the  Court  can  entertain  objections  to  the  order  which  are  not  apparent  on 
the  face  of  it,  tltough  the  object  be  to  sbcw  a  want  of  jurisdiction. 
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was  made  on  a  view  had  at  the  time  by  the  magistrates  making  it:  secondly,    King*t  Btneh. 
that  the  direction  to  sell  it  for  full  value,  did  not  clearly  point  out  Mr.        ^-no*^ 
Adeane  as  a  person,  who,  if  he  became  the  purchaser^  must  give  full  value      '^^  ^^^^ 
for  it;  but  only  applied  to  the  sale  to  other  persons,  in  case  he  was  not  willing  The  Justices  of 
to  become  a  purchaser:  thirdly,  that  there  was  no  certificate  of  the  sale  of    Cambridob* 
the  old  highway,  and  of  the  application  of  the  money  arising  from  such  sale :        >■>*>• 
fourthly,  that  it  was  shown  upon  affidavit,  that  the  magistrates,  not  being 
justices  of  the  county,  had  no  jurisdiction  to  make  the  order :  fifthly,  that  it 
was  also  shown  that  Mr.  Adeane^  who  was  the  purchaser  of  the  old  road,  was 
himself  the  surveyor  at  the  time.     It  was  also  objected  that  the  order  was  in 
fact  for  a  diversion,  though  it  purported  to  be  for  stopping  up  a  way  as 
unnecessary;  and  that  as  the  way  had  at  the  time  no  existence  in  fact,  it 
could  not  be  stopped  up. 

Sir  W,  Follett  and  Bytes  showed  cause  on  the  part  of  the  justices. — The 
Court  will  not  remove  an  order  of  this  sort,  unless  there  is  some  error  appa- 
rent on  the  face  of  it ;  there  is  no  such  error  here.  The  order  is  a  good  order, 
it  is  framed  according  to  the  directions  in  the  55  Geo,  3,  c.  68,  s.  2.  By 
that  statute  it  is  provided,  **  that  when  it  shall  appear  upon  the  view  of  any 
two  or  more  of  the  said  justices  of  the  peace,  that  any  public  highway,  &c., 
is  unnecessary,  it  shall  and  may  be  lawful  by  the  order  of  such  justices,  or 
any  two  of  them,  to  stop  up,  and  to  sell  and  dispose  of  such  unnecessary 
highway,  &c.  by  such  means,  and  subject  to  such  exceptions  and  conditions, 
in  all  respects,  as  in  the  said  recited  act,  (namely,  the  13  Geo.  3,  c.  78,)  is 
mentioned  in  regard  to  highways  to  be  widened  and  diverted."  By  the  Sta- 
tute thus  referred  to,  it  is  provided  (s.  1 9,)  that  a  party  aggrieved  by  such 
order  for  stopping  up  an  old  road,  may  appeal  to  the  Sessions,  "  which  Court 
of  Quarter  Sessions  are  thereby  respectively  authorized  and  empowered  to 
hear  and  finally  determine  such  appeal,  and  if  no  such  appeal  be  made,  or^ 
being  made,  such  order  and  proceedings  shall  be  confirmed  by  the  said  Court, 
the  proceedings  thereupon  shall  be  binding  and  conclusive  on  all  persons 
whomsoever."  The  17th  section  providing  for  the  sale  of  the  soil  of  the  old 
highway,  directs  **  that  the  land  and  soil  thereof  shall  be  sold  by  the  said 
surveyors,  with  the  approbation  of  the  said  justices,  to  some  person  or  per- 
sons whose  lands  adjoin  thereto,  if  he,  she,  or  they  shall  be  willing  to 
purchase  the  same,  if  not,  to  some  other  person  or  persons,  for  the  full  value 
thereof.*'  The  order  made  in  this  case  has  fulfilled  the  requisites  stated  in 
these  Acts.  The  55  Geo,  3  is  the  Act  on  which  this  order  to  stop  up  is  made. 
The  forms  of  proceeding  by  this  latter  Statute  must  be  framed  according  to 
those  in  the  13  Geo,  3.  It  therefore  becomes  necessary  to  look  to  the  con- 
struction put  by  the  Court  upon  the  provisions  of  that  Act,  with  reference  to 
the  Act  for  diverting  and  widening.  In  Rex  v.  The  Justices  of  Worcester^ 
shire  {a),  it  was  held  that  an  order  declaring  that  the  "justices  having  upon 
view  found,  or  it  having  appeared  to  them,"  was  bad  for  uncertainty.  That 
objection  cannot  be  made  here ;  the  order  distinctly  states,  in  the  very  words 
of  the  Act,  that  it  was  made  upon  view.  [Lord  Denman^  C.  J. — We  have  no 
difficulty  upon  that  point.]  With  respect  then  to  the  other  objection,  namely, 
that  the  words  "  full  value  "  only  apply  to  the  latter  part  of  the  sentence. 

(a)  8  Barn.  &  Cress.  254. 
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Km^g  BttiA.    The  words  of  the  order  are  in  tfaia  respect  an  ficact  copy  of  the  words  of  the 

^^v^^         IS  Geo,  9 ;   but  the  words  in  the  order  are  not  repeated  twice  on  the  same 

The  KiMo      subject,  as  in  the  Schedule  to  that  Act.    The  meaning,  however,  is  obvious— 

The  Jiuticei  of  ^®  owner  of  the  adjoining  land,  if  he  becomes  a  purchaser,  must,  like  any 

Camdrioob-    other  person,  pay  the  full  value  for  the  land.    There  are  other  objections 

**"***         upon  the  affidavits,  but  they  merely  relate  to  the  conduct  of  the  parties,  all 

which  was  fully  considered  at  the  sessions ;  these  objections  cannot  now  be 

discussed. 

B.  Andrewf  for  Mr.  Adeane^  was  heard  on  these  latter  objections  alone. 

Sir/*.  Pollock^  Kelly,  and  Starhte^  canirtt. — ^The  language  used  in  the 
order,  "having  upon  view  found,'*  is  quite  consistent  with  the  fact  of  the 
justices  having  viewed  the  road  separately,  or  at  a  former  period  of  time. 
The  Act  requires  that  the  view  should  be  taken  by  the  justices  jointly,  and 
at  the  time  when  the  order  is  made.  The  language  of  tlie  Statute  ought  to 
have  been  precisely  followed.  The  omission  of  the  words  **  for  the  full 
value  thereof,"  after  the  direction  to  sell  to  Mr.  Adeane,  is  material.  Those 
words  are  in  tlie  Schedule  of  the  Statute;  and  by  the  terms  of  the  Act,  the 
form  in  the  Schedule  is  to  be  adopted.  Davison  v.  Gill  (a)  is  in  point. 
The  certificate  of  sale,  and  application  of  the  purchase  money,  is  expressly 
referred  to  by  No.  19  of  the  Schedule  of  the  13  Geo.  3.  There  can  be  no 
objection  to  its  being  shown  on  affidavit,  that  the  magistrates  had  no  juris- 
diction to  make  the  order,  and  therefore  that  the  order  is  void.  In  Rex  v. 
Standard  Hill  (6),  it  was  held  on  an  appointment  of  two  justices,  of  over- 
seers of  the  poor,  that  the  Court  would  go  into  the  question  on  affidavit, 
whether  the  place  for  which  the  appointment  was  made  was  a  township  or 
vill.  So  in  Rex  v.  Great  MarUm  (c),  it  was  determined,  that  affidavits  may 
be  read  in  support  of  objections,  of  the  want  of  jurisdiction,  against  the 
appointments  o^  magistrates,  which  upon  the  face  of  them  appear  to  be  good. 
If  these  objections  are  gone  into,  then  it  is  shown  that  the  justices  were  not 
magistrates  of  the  county,  and  therefore  had  no  jurisdiction  to  make  the 
order.  It  also  thence  appears,  that  Mr.  Adeane  was  himself  the  surveyor 
at  the  time  the  sale  to  him  took  place.  The  principle  adopted  in  equity,  that 
a  trustee  cannot  sell  to  himself,  applies  here.  The  other  objections  are 
also  fatal  to  this  order. 

Lord  Denman,  C.  J. — This  is  an  application  for  a  certiorari  to  remove 
an  order  of  Sessions,  by  which  an  order  of  justices  at  Special  Sessions,  for 
stopping  up  a  highway,  was  confirmed.  Several  objections  are  made  to  the 
form  of  the  order ;  and  it  is  said  also  that  it  is  void,  because  the  justices 
had  not  full  jurisdiction.  The  first  objection  is,  that  the  order  does  not 
state,  upon  whose  view  the  way  was  found  to  be  unnecessary ;  as  the  expres- 
sion **  having  upon  view  found,'*  does  not  necessarily  imply  that  it  was  upon 
the  magistrates  own  view ;  nor  does  it  show  that  the  view  was  taken  by  the 
magistrates  concurrently.  I  should  think,  in  point  of  law,  that  the  latter 
objection  is  well  founded,  if  the  construction  contended  for  is  the  proper  one 
to  be  put  upon  the  order.     No  view  is  sufficient  to  give  jurisdiction  to 

(a)  1  £ut,  64.  ijf)  4  Msule  &  Selw.  378.  (r)  S  Etst,  «44. 
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the  justices,  unless  it  be  a  joint  view;  and  the  finding  must  be  the  result  of    King*iBenelu 

that  joint  act  on  the  part  of  the  justices.     It  must,  however,  be  presumed,        v^v^ 

that  in  making  this  order  the  justices  acted  in  concert  together.     As  to  the      '^^  ^^^^ 

matter  to  be  found  :  although  the  jurisdiction  is  given  by  the  55  Geo.  S,  c.  The  justices  of 

68,— which  is  applicable  to  the  stopping  up  of  ways  as  useless — yet  the  form     Cambridob* 

which  has  been  followed,  is  precisely  that  which  is  given  in  the  18  Geo.  S,  c.         bbi»- 

78;   the  language   used,  **  having  upon  view  found,"  being   that  used  in 

the  Schedule  to  the  latter  Act.     The  legislature  has  therefore  authorised  that 

form  of  expression ;  and  we  must  hold  it  to  be  sufficient.    The  second 

objection  is,  that  the  words,  **for  the  full  value  thereof,"   are  not  twice 

inserted ;  as  well  in  that  part  of  the  order,  which  requires  the  land  to  be' 

sold  to  the  owner  of  the  adjoining  land,  as  at  the  conclusion  of  the  order. 

The  enacting  part,  s«  17,  of  the  13  Geo.  3,  c.  78,  which  requires  the  land  to 

be  sold  by  the  surveyor,  requires  merely  that  it  shall  be  sold  to  **  some 

person  or  persons  whose  lands  adjoin  thereto,  if  he,  she,  or  they  shall  be 

willing  to  purchase  the  same  ;  if  not,  to  some  other  person  or  persons,  for 

the  full  value  thereof/*    The  form  in  the  Schedule,  No.  18,  certainly  has 

the  words  "  for  the  full  value  thereof"  twice.     The  language  is  **  the  land 

and  soil  thereof,  to  be  sold  by  the  said  surveyor  to  ,  whose  land 

adjoins  thereto,  if  he  shall  be  willing  to  purchase  the  same,  for  the  full  value 
thereof,  if  not,  to  some  other  person  or  persons,  for  the  full  value  thereof." 
I  must  own,  however,  that  the  objection  is  not  entitled  to  any  weight; 
because  I  think  the  words  used  in  the  Schedule  cannot  be  understood  in 
any  other  way  than  as  fixed  by  the  enacting  part  of  the  Statute.  Then  fol- 
lows the  objection,  that  there  is  no  certificate  of  the  approbation  of  the  sale 
by  the  justices.  Upon  looking  at  the  55  Geo,  3,  c.  68,  s.  2,  it  appears  that 
such  part  of  the  13  Geo.  3,  c.  78,  s.l7,  as  requires  the  certificate,  is  repealed : 
for  the  money  is  to  be  paid  to  the  surveyor,  to  be  applied  to  the  general 
purpose  of  repairing  the  highways.  On  the  face  of  the  order  there  is 
therefore  no  good  objection.  It  is  however  contended,  that  the  party  is  at 
liberty  to  show,  upon  affidavit,  facts  which  tend  to  prove  that  the  magistrates 
had  no  jurisdiction,  by  showing,  that  at  the  time  of  the  alleged  view,  circum- 
stances existed  which  totally  prevented  the  exercise  of  any  judgment.  It  is 
said,  that  as  the  way  was  then  already  in  fact  stopped  up,  the  justices  could 
not  come  to  a  conclusion  that  it  v?as  unnecessary.  1  do  not,  however,  think 
that  there  is  any  thing  in  that  argument ;  a  mere  right  to  the  use  of  a  passage 
will  give  jurisdiction  to  the  justices,  as  well  as  an  existing  way.  The  way  in 
which  the  road  became  useless  cannot  be  material.  There  is  nothing  there- 
fore in  this  objection ;  nor  do  I  see  any  thing  in  the  objection,  that  Mr. 
Adeane  was  himself  the  surveyor  at  the  time  the  order  was  made.  If  there 
had  been  any  suggestion  of  fraud,  it  might  have  been  otherwise.  I  therefore 
think  that  the  order  is  good,  both  upon  the  face  of  it,  and  upon  the  facts 
which  have  been  disclosed  by  the  affidavits. 

Patteson,  J. — I  entirely  concur.  The  order  appears  to  have  been  drawn 
up  from  the  two  forms  in  the  Schedule  to  13  Geo.  3,  c.  68,  Nos.  16  and  18. 
In  No.  16,  the  form  is  "  having  upon  view  found."  It  is  objected,  that  the 
order  does  not  show  that  the  road  was  found  to  be  unnecessary  upon  a 
view  had  by  the  justices  concurrently,  or  upon  a  view  had  by  themselves  at 
all.     No  doubt  the  Statute  requires  a  personal  view  of  two  or  more  justices 
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Kti^i  Bmteh.  viewing  it  together ;  and  the  legislature  says,  the  form  in  which  such  view 
^^N^^  shall  be  stated  in  the  order  shall  be  "  having  upon  view  found ;"  this  we  are 
The  Kino  bound  to  believe  means  "  having  upon  our  own  joint  view  found"  according 
The  Justices  of  -^^  '^^  directions  of  the  section.  Then  it  is  objected  that  the  words  "  for  the 
Cambbidoe-  full  value  thereof  should  have  been  inserted  after  the  direction  to  sell  to 
uuBB.  ^^^  Adeane,  if  he  was  willing.  In  the  clause  of  the  Act  the  words  occur 
only  at  the  end,  as  in  the  order,  and  manifestly  apply  to  the  whole  of  that 
which  precedes.  But  in  the  Schedule  the  words  occur  twice,  and  it  is  argued 
that  the  form  in  the  Schedule  should  be  closely  pursued.  This,  however,  is 
clear,  that  the  words  in  the  clause  and  the  Schedule  are  intended  to  be  acf 
idem.  It  is  true  that  by  the  69th  section  it  is  enacted,  that  the  forms  given 
in  the  Schedule  shall  be  used,  but  the  same  section  provides  that  no  advantage 
shall  be  taken  of  a  defect  of  form.  Then,  objections  arising  out  of  the  facts 
in  the  affidavits  are  stated.  I  protest  against  its  being  understood  a$  laid  down^ 
that  we  can  on  any  occasion  look  into  extrinsic  matter  upon  affidavit  upon  a 
rule  for  a  certiorari  to  remove  an  order  of  Sessions  into  this  Court.  I  give 
no  opinion  upon  the  point.  The  general  rule  certainly  is,  that  where  any 
thing  is  brought  up  by  certiorari,  no  objection  can  be  taken  which  does  not 
arise  upon  the  face  of  it.  Here,  the  objections  which  have  been  taken, 
might  have  been  brought  before  the  Quarter  Sessions.  However,  supposing 
there  were  not  such  a  rule,  and  that  we  could  look  into  the  affidavits  as  it 
has  been  contended,  I  can  see  no  valid  objections  to  this  order.  The  road 
had  been  in  fact  stopped  up  for  several  years.  I  dare  say,  that  when  the 
magistrates  went  to  view,  they  could  not  see  the  actual  road  in  length  and 
breadth,  but  they  may,  at  all  events,  have  seen  the  line  and  direction.  The 
magistrates  saying  that  they  had  viewed,  is  sufficient  If  the  road  existed  in 
point  of  law,  that  is  enough.  As  to  the  fact  that  Mr.  Adtane  was  the  sur- 
veyor at  the  time,  that  appears  to  me  to  afford  no  ground  of  objection,  in  the 
total  absence  of  fraud.  Even  if  fraud  did  exist,  I  think  it  would  be  matter 
for  the  Sessions,  and  not  for  the  consideration  of  this  Court.  It  was  also 
objected,  that  nothing  is  said  in  the  order  as  to  the  application  of  the  money 
to  be  paid  for  the  soil  of  the  highway.  In  the  Forms  Nos.  16  and  18, 
nothing  is  said  about  the  application  of  the  money,  but  a  form  of  a  certificate 
to  be  written  underneath  the  order  is  given.  The  certificate  is  done  away 
with  by  that  part  of  the  56  Geo*  3,  c.  68,  s.  2,  which  directs  that  the  money 
to  be  paid  for  the  soil  of  the  unnecessary  road,  shall  be  applied  to  the 
general  fund  for  the  repairs  of  the  highways  in  the  parish. 

Williams,  J. — The  most  important  question  is,  as  to  how  far  we  can  on 
affidavits  go  into  the  question,  whether  there  was  a  total  absence  of  juris- 
diction. On  this  point,  however,  I  give  no  opinion.  Here,  it  is  not  made 
out  that  the  magistrates  were  wholly  without  jurisdiction.  The  road  may, 
at  the  time  of  the  view,  have  been  converted  into  arable  land,  but  still  it 
remained  sufficiently  a  road  to  found  a  jurisdiction  in  the  magistrates  to  stop 
it  up.  The  case  of  Welch  v.  Ncish  (a)  unquestionably  leaves  it  open  to  parties 
to  question  the  jurisdiction  in  an  action,  but  it  goes  no  further.  Objections 
are  made  to  this  order  as  arising  upon  the  face  of  it,  and  the  first  objection  is, 
as  to  the  words  ''  having  upon  view  found."  We  must  read  these  expres- 
sions in  the  ordinary  way.  We  must  not  make  a  violent  construction  in  favour 
of  the  order,  nor  must  we  force  it  into  nonsense.     It  must  be  taken  to  mean, 

(a)  8  East,  394. 


•BIRS. 


MICHAELMAS  TERM,  1835.  605 

that  the  finding  was  upon  the  joint  view  of  the  justices  who  make  the  order.    King*t  Bench. 
Another  objection  is,  that  the  words  "  for  the  full  value  thereof"  are  not         ^^v^i' 
repeated.     Upon  this  I  agree  with  the  rest  of  the  Court.  "^^  ^^^^ 

The  Justices  of 
CoLEBiDOE,  J. — I  am  of  the  same  opinion.  It  is  most  important  that  this  Cambridge- 
Court,  which  is  to  restrain  inferior  Courts  in  their  proceedings,  should  be 
most  cautious  in  exercising  its  powers,  except  in  cases  where  it  sees  that 
those  proceedings  are  contrary  to  law  and  justice,  and  except  where  the  law 
has  clearly  defined  that  an  appeal  to  this  Court  should  lie.  It  is  right  tooj 
that  inferior  Courts  should  know,  that  when  their  decision  upon  the  subject- 
matter  before  them  is  to  be  final  and  conclusive,  this  Court  will  not  interfere 
without  some  good  ground  being  clearly  made  out.  The  order  in  this  case 
may  be  considered  as  subject  to  three  objections :  first,  that  there  was  a 
deficiency  in  the  evidence  on  which  it  was  founded ;  secondly,  that  it  tended 
to  inconvenience  and  injustice;  and,  thirdly,  that  it  was  made  without  juris- 
diction in  the  justices.  If  the  order  was  likely  to  produce  inconvenience  and 
injustice,  the  legislature  has  provided  a  remedy  for  that  evil,  in  an  appeal  to  the 
Quarter  Sessions,  and  the  decision  of  that  Court  is  final.  If  the  order  has 
been  made  without  jurisdiction  in  the  magistrates  making  it,  it  is  unne- 
cessary for  this  Court  to  interfere  to  quash  it,  for  he  who  asks  that  it  may  be 
quashed,  may  contest  its  validity  in  an  action  of  trespass ;  and  if  his  ob- 
jection be  well  founded,  the  order  will  go  for  nothing,  and  nobody's  interests 
will  be  affected  by  it.  That  is  a  point  of  law  about  which  there  can  be  no 
doubt.  So  that  without  laying  down  any  broad  rule  upon  orders  which  have 
been  nuide  by  magistrates  under  highway  acts,  it  is  sufficient  to  say,  that 
from  any  such  order  there  may  always  be  an  appeal ;  and  then,  though  such 
order  may  be  confirmed,  it  will  be  good  for  nothing  if  it  is  made  without 
jurisdiction  in  those  who  make  it.  This  Court  is  then  relieved  from  the 
necessity  of  looking  at  the  objections  of  inconvenience  that  may  be  supposed 
to  arise  under  such  an  order.  I  say  nothing  of  the  weight  of  these  objec- 
tions in  the  present  case.  I  must  observe  this,  that  the  more  strong  are 
the  objections  on  the  ground  of  inconvenience,  the  more  strong  must  be  the 
reason  that  those  objections  should  be  examined  into  at  the  Court  of  Quarter 
Sessions.  That  Court,  we  must  presume,  will  act  justly,  and  not  allow  the 
magistrates  to  exceed  their  jurisdiction  ;  for  if  they  do«  the  order  made  by 
them  will  be  but  a  nullity.  This  brings  me  to  the  other  class  of  these  objec- 
tions. The  first  is,  that  the  order  purports  to  be  made  on  view  without  more ; 
and  the  other  is  the  omission  of  the  words  **  full  value"  in  the  contingent  direc- 
tions as  to  the  sale  of  the  soil  of  the  highway  to  the  owner  of  the  adjoining 
land.  The  words  are  "  we  having  upon  view  found."  What  do  they  mean? 
Does  not  the  expression  imply  knowledge  ?  There  is  a  distinction  between 
what  is  done  upon  view,  and  what  is  done  upon  evidence.  The  Statute,  in 
requiring  the  magistrates  to  make  their  order  upon  view,  means,  that  they 
are  to  proceed  upon  their  own  view  taken  at  the  time  ;  and  we  cannot,  in  my 
opinion,  give  any  other  meaning  to  these  words,  than  that  the  magistrates 
here,  have  upon  their  own  view,  found  certain  facts  to  be  as  stated  by  them 
in  the  recital  of  the  order.  I  come  then  to  the  observations  made  with 
respect  to  the  words  "  full  value."  The  objection  founded  upon  the  use  of 
those  words  has  been  put  in  more  than  one  way.  The  legislature,  in  the 
very  section  giving  the  power  of  sale,  has  used  those  words  only  once.     Can 
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Kmg't  Btneh.    we  then  say  that  the  omission  of  them  in  one  part  of  the  sentence  is  material ; 

v^s^w        and  that,  placed  as  they  are  at  the  end  of  that  sentence,  they  do  not  override 

The  Kino      the  whole  sentence  ?     They  must  do  so  in  order  to  efllect  the  ohject  of  the 

The  Justices  of  ^c^^o"  into  which  they  are  introduced.     It  would  he  productive  of  the  most 

Cambrioob-    inconvenient  consequences  to  adopt  any  other  construction  of  the  sentence ; 

sBiBB.        ^Q^^  2^  seems  to  me,  that  no  other  can  fairly  he  given  to  it.     There  are  one 

or  two  other  objections  less  important  in  their  nature.     The  first  is,  that 

there  is  no  date  given  as  to  the  time  of  payment.    That  was  not  a  necessary 

part  of  the  order,  for  the  money  was  to  go,  under  the  former  statute,  to  the 

owner  of  the  land ;  but,  under  the  55  Geo,  d,  it  is  to  go  into  the  hands  of 

the  person  who  is  to  make  the  sale, — namely,  the  surveyor ;  part  of  whose 

duty  it  is  to  obtain  payment ;    and  the  direction  to  obtain  payment  was 

therefore  in  such  a  case  quite  unnecessary.     With  regard  to  there  being  no 

certificate  of  sale,  the  thing  speaks  for  itself.     There  could  be  no  certificate. 

The  sale  must  follow  the  order— they  could  not  be  concurrent  acts :  and  if 

you  bring  the  order  here,  and  thus  prevent  the  sale,  how  is  it  possible  that 

there  should  be  any  certificate  of  sale?     I  am  therefore  of  opinion,  that  the 

objections  made  to  this  order  have  not  been  supported,  and  that  the  rule  for 

the  certiorari  must  be  discharged. 

Rule  discharged  with  costs. 


Holmes  v.  Mentze. 

1.  The  shrriff  f  HIS  was  a  rule  obtained  by  the  Sheriff  under  the  Interpleader  Act.  The 
J^j/^P^JJ,'"  plaintiff  obtained  a  judgment  against  the  defendant,  who  was  a  wine- 
on  a  claim  made  merchant  carrying  on  business  under  the  firm  of  jL.  Mentze  &  Co.  On  17th 
llS^jT^  FelMTuary,  1835,  the  plaintiff  issued  a/,  fa.  on  the  judgment,  and  the  Sheriff 
ID  respect  of  an  took  the  stock  in  trade  of  the  defendant.  On  18th  February^  1835,  a  person 
nTrT^rnu!!)^  named  John  Heap  came  in  and  claimed  the  goods,  and  served  the  following 
tiic  ciaimaot  noticc  00  the  plaintiff,  and  on  the  sheriff: — "  I  hereby  give  you  notice,  that 
balance  uf  a^-  ^  the  goods,  chattcIs,  and  effects  in,  &c.^  seized  by  you,  or  some  or  one  of 
m"  w*  ^^i"**^*  y°"»  ^y  virtue  of  or  under  colour  of  a  writ  of  execution,  issued  against  the 
debtedtobim.and  goods  and  chattels  of  L,  Mentze,  of  Manchester,  wine  and  spirit  merchant, 
hll'^^l^ti^e-  *^^  ^^^  property  of  the  partnership  concern  subsisting  between  me  and 
ficiaiiy  intervated.  L.  Menizc^  and  Carried  on  under  the  firm  of  L.  Mentze  &  Co. :  and  that 
•aci'i  Tci^'uw  ^'  ^^^^^^^  ^ath  not  any  property,  part,  or  share  in  the  said  goods,  chattels, 
exrctttion  cre<  and  cffccts,  but  18,  ou  the  Contrary,  considerably  indebted  to  me  on  the 
eiUie/to  ^lit  halance  of  accounts  of  the  copartnership,  and  I  am  alone  beneficially  entitled 
or  droy  ihe  part-  to  and  interested  in  all  the  goods,  chattels,  property,  and  effects  of  the  said 
Court  enlarged  partnership  :  and  I  therefore  require  you  and  every  of  you  forthwith  to  wtdi- 
thetime  for  re       Jraw  ffom  and  quit  the  possession  of  the  premises,  and  to  deliver  up  to  me 

tuminx  the  writ         ,  *.  ,4...  ..  ,  , 

uuui  the  a  heriiF  the  quiet  possession  tliereof,  without  any  mjury  or  damage  to  the  same: 
was  indemnified,  gjjj^  {„  default  of  your  SO  doing,  I  shall  commence  against  you  respectively 
such  actions,  suits,  and  other  proceedings  as  I  may  be  advised.  Dated,  &c." 
It  appeared  on  the  affidavits,  that  Heap  had  become  a  dormant  partner  with 
the  defendant  in  April,  1831,  and  that  on  the  annual  accounts, — balanced  on 
the  30th  June,  1834, — ^the  defendant  was  indebted  to  the  partnership  in 
2557L,  and  that  the  debt  had  been  subsequently  increased.  Knomles,  in 
Easter  term,  obtained  the  rule  nisi  on  behalf  of  the  Sheriff,  and  now 
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llie  Attorney -General  and  Montagu  Chambers  showed  cause  on  the  part  King't  Bench, 
of  the  plaintifT.— It  is  clear  that  this  case  is  not  within  the  Interpleader  Act. 
Where  there  is  merely  an  equitable  claim,  the  Court  will  not  interfere  under 
that  Act;  Sturges  v.  Claude  (a).  The  Sheriff  has  a  right  to  take  the  goods,  Memtzi. 
and  to  sell  the  interest  of  the  defendant ;  and  the  purchaser  must  be  at  the 
peril  of  the  purchase,  and  must  settle  the  account  with  Heap,  the  solvent 
partner;  Parker  v.  Pi8tor{b)t  Chapman  y,  Koops{c),  There  is  no  issue 
which  the  Court  could  direct  in  this  case  which  could  affect  the  Sheriff.  He 
is  not  in  peril,  and  has  only  to  put  up  the  goods  to  sale,  and  let  any  person 
purchase  them  at  his  peril.  The  duty  of  the  Sheriff  is  clearly  pointed  out 
in  the  1  &  2  Wm.  4,  c.  58,  s.  6 ;  and  he  will  not  expose  himself  to  any  action 
in  pursuing  it.     There  is^  therefore,  no  pretence  for  this  rule. 


Sir  F,  Pollock  and  Tomlinson  appeared  for  Heap,  to  prevent  his  being 
barred  under  this  rule,  and  relied  on  Harvey  v.  Crkkett  (d  ). 

Sir  fV.  Follett  and  Knowles  in  support  of  the  rule. — ^The  right  of  the 
Sheriff  to  seize  the  goods  is  not  denied,  but  he  is  not  compelled,  under  cir- 
cumstances like  the  present,  to  sell  them.  He  does  not  know  whether  to 
sell  the  goods  as  the  property  of  the  partnership,  or  of  the  defendant.  This 
case  is  precisely  the  same  as  that  of  a  case  of  lien  upon  goods,  in  which  case 
the  Court  will  interfere  ;  Cotter  v.  Bank  of  England  (e).  [Coleridge^  J. — 
Does  your  affidavit  show  that  after  you  received  the  notice  you  had  any 
communication  with  the  plaintiff?]  The  affidavit  is  in  the  form  required  by 
the  Statute.  [Coleridge^  J. — Should  you  not  show  what  is  the  nature  of  the 
danger  which  the  Sheriff  is  in?]  It  is  sufficient  to  show  that  there  are 
opposing  claims  to  the  property.  Heap  claims  the  whole  of  the  goods,  and 
appears  here  to-day  to  support  his  claim.  [^Patteson^  J. — What  is  the  danger 
which  the  Sheriff  incurs  ?  He  may  give  notice  of  the  claim  of  partnership, 
and  there  may  not  be  any  purchaser.]  That  very  circumstance  justifies  this 
application  to  the  Court.  If  there  was  no  dispute  as  to  the  property,  the 
Sheriff  might  sell,  but  there  is  a  bond  fide  dispute,  and  the  Sheriff  ought  not 
to  be  called  on  to  decide  between  the  parties.  Afler  receiving  notice^  the 
Sheriff  is  clearly  bound  to  act  upon  the  knowledge  which  that  notice  gives 
him,  of  the  existence  of  a  claim  to  the  goods  on  the  part  of  a  third  person. 
That  brings  the  case  clearly  within  the  Interpleader  Act.  The  Sheriff  can- 
not possibly  sell  a  partnership  interest ;  he  cannot  make  himself  a  tenant  in 
common  with  the  other  partner;  Burton  v.  Green  (J').  If  the  execution 
creditor  requires  the  Sheriff  to  sell  the  goods  at  all  events,  he  should  give 
an  indemnity. 

Lord  Demhan,  C.  J. — This  is  a  case  in  which  the  Sheriff  is  called  on  by 
the  execution  creditor  to  sell  goods  which  a  person,  who  says  that  he  is  a 
partner  with  the  defendant,  claims  as  belonging  to  the  partnership.  He 
requires  the  Sheriff  not  to  sell  the  goods,  as  well  on  that  ground,  as  because 
the  defendant  is  indebted  to  him,  the  partner,  in  a  greater  amount  than  the 
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value  of  the  goodi.  That  drcumetaiice  does  not  change  the  dnty  of  the 
Sberiflf.  He  is  bound  to  sell  such  interest  as  the  defendant,  the  debtor,  has. 
Under  the  old  law,  the  Sheriff  must  seize  the  goods,  and  would  become  a 
tenant  in  common  with  the  partner.  If  he  seices  the  goods,  and  offers  to  sell 
them,  suggesting,  at  the  same  time,  that  another  person  has  an  interest  in 
them  as  a  partner,  and  any  one  should  offer  to  purchase  them,  he  must  do 
his  best  to  ascertain  what  is  the  real  interest  of  the  debtor  in  them.  There 
is  not  any  one  here  who  can  be  called  an  adverse  claimant.  My  brother 
Coleridge  says,  that  the  course  in  the  Court  of  Common  Pleas  is,  to  require 
the  Sheriff  to  show  that  there  are  adverse  claims,  and  that  some  commu- 
nication  has  been  made  with  the  adverse  creditor,  respecting  the  nature 
of  his  claim.  Then  it  is  suggested,  that  as  the  execution  creditor  has 
required  the  Sheriff,  since  this  claim  was  made,  to  sell  the  goods,  he  should 
indemnify  the  Sheriff;  and  we  think  that,  supposing  that  he  does  insist  on 
the  Sheriff  selling  these  goods  as  the  goods  of  the  defendant,  and  denies  that 
they  are  partnership  property,  he  should  indemnify  the  Sheriff  against  the 
claim  of  Heap. 


Pattrson,  J.-7-There  is  no  difficulty  in  the  case.  If  it  is  conceded  thtt 
these  are  partnership  goods,  then  the  old  law  applies;  but  if  it  is  not  so 
conceded,  then  the  Sheriff  is  between  two  (ires.  If  he  treats  them  as  the 
individual  property  of  the  debtor,  he  is  liable  for  selling  the  goods  of  the 
partner :  and  if  he  does  not  sell,  the  execution  creditor  may  come  upon  him 
for  a  false  return  ;  so  that  he  ought  to  have  tame  to  return  the  writ,  unless 
one  of  the  parties  claiming  will  indemnify  him.  But  this  rule  itself  must  be 
discharged.    The  affidavits  should  however  be  filed. 

Rule  discharged. 

Knomles^  on  a  subsequent  day  {November  16th),  referring  to  the  former 
application  in  Uiis  case,  obtained  a  rule  nni  on  behalf  of  the  Sheriff  for  a 
rule  to  enlarge  the  time  foe  making  the  return  to  the  writ.  The  affidavitt 
showed  that  the  plaintiff  had  ruled  the  Sheriff  to  return  the  writ,  and  on  an 
application  by  the  Sheriff  to  know  whether  he  meant  to  admit  that  Hea^ 
was  a  partner  or  not,  he  refused  to  give  any  answer. 

The  Attorney-General  and  Montagu  Chambers  showed  cause.— In  Parker 
v.  Pistor  (a),  the  Court  of  Common  Pleas  refused  an  application  like  the 
present;  and  in  Chapman  v.  £oopf  (6),  the  Court  refused  to  allow  it  to  be 
referred  to  the  Master  to  inquire  what  was  the  defendant's  interest  in  the 
effects  seized,  observing,  that  "  the  Court  had  no  right  to  restrain  the  plain-* 
tiff  from  taking  advantage  of  the  execution  which  he  had  issued." 


Patteson,  J.  (c). — We  have  not  the  least  difficulty  about  thia  case.  It  is 
Baid  that  the  Court  wiU  not  interfere  in  this  summary  manner,  unless  there  is 
misconduct  on  the  part  of  the  execution  creditor.  Here,  we  think  that  tfaere 
has  been  misconduct  on  his  part:  he  has  misconducted  himself  widi  respect 
to  this  Court,  for  when  on  a  former  occasion  there  was  an  application  made 


(a)  3  Boa.  Ac  Pul.  288. 
(6)  Id.  289. 


(c)  Lord  DefURoii,  C.  J.  wsb  alneBU 
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under  the  Interpleader  Act,  the  execution  creditor  said,  that  he  did  not    King^i  BtnA, 
dispute  the  partnership,  and  on  that  ground  we  discharged  the  rule.     Now        ^-^v*^ 
he  comes  to  demand  that  the  Sheriff  shall  sell  the  goods  as  the  individual       Holmbi 
property  of  this  person ;  he  does  not  ask  that  the  Sheriff  may  sell  the  debtor's       Mmtsb. 
share  of  the  goods,  bnt  that  he  may  sell  the  goods  without  reference  to  the 
question  of  partnership.    The  execution  creditor  has  therefore  been  guilty 
of  great  misconduct  towards  the  Court,  and  upon  that  ground  the  Court  will 
interfere.     If  the  question  was,  whether  these  were  partnership  goods  or 
not,  the  Court  would  grant  an  issue  ;  but  as  the  execution  creditor  has  here 
disclaimed  disputing  the  partnership,  we  think  that  he  is  bound  by  that  dis" 
daimer,  and  we  wUl  interfere  for  the  protection  of  the  parties. 

Per  Curiam,  Rule  absolute. 


Batlis  v.  Hayward. 

QCIRE  FACIAS  on  a  judgment  in  assumpsit,  recovered  by  the  plaintiff  i.  in  ■  i»or««d. 
against  the  defendant,  for  the  sum  of  56L  10s.     The  declaration  stated  a  on'ajadilmeDt!" 
9ei.  fa.j  tested  on  the  3d  November^  1834,  returnable  on  the  12th  November,  •p»«»ofJ>Mk. 

,  ruplcy  of  U16 

with  a  return  of  nihil  and  non  e$t  invenius,  and  then  an  atias  set.  fa.,  return-  puinciffmust 
able  on  the  20th  November.     Pleas :  First,  nw/.  tiel.  record  ;--secondly,  that  JJj^^j^i'bMk/ 
the  plamtiff,  before  and  on  the  20di  December y  1831,  and  from  thence  continu-  miitcy  happened 
•ally  until  the  issuing  of  the  commission  thereinafter  mentioned,  was  a  printer,  JJ,*"ihedefMd»ut 
&c.,  that  he  became  and  was  a  bankrupt,  and  that  thereupon  afterwards,  to  had  nooppor- 
wit,  on  the  8d  January ^  1882,  a  commission  of  bankruptcy  was  duly  awarded,  Se'Sa  to^tha  "*' 
&c.,  and  issued  against  the  plaintiff,  and  he  was  duly  declared  a  bankrupt,  original  action. 
Averment :  that  afterwards,  and  after  the  commencement  of  the  1  &  2  fFm,  left'tt  uncmlin^ 
4,   and  before  the  issuing  of  the   writ  of  sd.  fa.,  and  before  the   com-  J'j'*^'*'^^***'  ^' 
^nencement  of  the  proceedings  in  the  set,  fa.,  to  wit,  on  the  16th  January,  [ubaequentiy  to 
1882,  certain  persons,  named  Charles  Martyr,  Christopher  Magnay,  and  Peter  {Ji*j"j^*"*„"^'  ""• 
Harris  Abbott,  were  duly  chosen  and  appointed  assigness  of  the  estate,  &c.  special  demnrrer. 
of  the  plaintiff;  and  thereby  all  the  estate,  &c.  of  the  plaintiff  became  vested,  be'piJiSildter'' 
and  are  now  vested  in  the  assignees,  8:c.  uirt/mtuu  on  % 

Beplkation  to  the  first  plea,  alleging  a  record.  i^X-e^Jeet 

Special  demurrer  to  the  said  last  plea :  for  that  it  is  not  in  or  by  the  said  pi^ded  to  the 
plea  stated  with  sufficient  certainty,  what  was  the  nature  of  the  causes  of  **  '  "*  ^^^' 
action,  for  and  in  respect  of  which  the  said  judgment  was  so  recovered  as 
aforesaid ;  whether  they  were  for  a  debt,  or  for  liquidated  or  unliquidated 
damages,  or  what  else  in  particular;  and  also  for  that  it  is  not  stated  with 
auiBcient  certainty  whether  the  said  judgment,  so  recovered  as  afore- 
said, was  before  or  after  the  plaintiff  so  became  bankrupt  as  aforesaid. 
That  it  must  be  presumed  and  taken  as  the  fact,  that  the  said  causes  of  action 
were  not  for  debt,  or  for  liquidated  damages,  but  were  for  unliquidated 
damages ;  and  also  that  the  plaintiff  became  a  bankrupt,  as  aforesaid,  after 
the  said  judgment  was  so  recovered  as  aforesaid ;  and  that  being  so,  and 
the  plea  not  stating  that  the  plaintiff's  aforesaid  assignees  interposed,  or 
claimed  the  benefit  to  be  derived  from  the  said  causes  of  action,  or  the 
said  damages  so  recovered  as  aforesaid,  or  any  part  thereof,  such  plea  is 
insuflScient ;  and  also  for  that  the  said  plea  does  not  state  or  show  that  the 

V  v2 


610 


TERM  REPORTS  in  the  KING*S  BENCH. 


Batlis 

V. 

Hayward. 


KhgU  Bench.  ^^^  assignees  have  made  any  claim  whatsoever  to  the  said  damages  so  reoo* 
vered  as  aforesaid  ;  and  also  for  that  it  is  a  maxim  in  law,  that  no  defence 
can  be  pleaded  which  existed  anterior  to  the  recovery  of  the  judgment. 
Nevertheless  the  said  plea  sets  up  such  a  defence,  the  said  Charles  Martyr, 
Christopher  Magnay,  and  Peter  Harris  Abbott,  having,  as  will  appear  front 
the  said  plea,  become  such  assignees  as  aforesaid  long  before  the  recovery 
of  the  said  judgment,  and  before  the  verdict  was  given  and  obtained  in  the 
said  action ;  and  also  for  that  the  said  plea  sets  up  matter  in  pais  against 
the  said  record,  and  is  in  other  respects  insufficient,  &c.  Joinder  in  de^ 
murrer. 


Alexander,  in  support  of  the  demurrer. — The  question  in  substance  is, 
whether  a  cause  of  action,  accruing  within  three  days  of  the  bankruptcy,  can 
be  taken  advantage  of  by  the  assignees.  That  which  could  be  pleaded  in  bar 
of  the  action,  cannot  be  pleaded  in  bar  of  the  scire  facias  on  the  judgment ; 
Cooke  V.  Jones  (a).  The  bankruptcy  of  the  plaintiff  should  have  been  pleaded 
puis  darrein  continuance.  If  that  had  been  done,  it  might  have  been  in  bar 
of  the  action,  but  not  having  been  so  pleaded,  it  cannot  be  pleaded  now. 
It  is  not  shown  whether  the  demand  was  for  debt,  or  liquidated  or  unli- 
quidated damages  ;  it  must  therefore  be  presumed  to  have  been  for 
unliquidated  damages.  The  intendment  with  respect  to  a  plea  is  most 
strong  against  the  pleader,  who  is  bound  to  exclude  from  his  pleadings  any 
reasonable  doubt ;  Com,  Dig.  (b).  If  therefore  the  nature  of  the  action  b 
not  shown  with  sufficient  certainty  on  the  face  of  the  pleading,  it  is  bad. 
The  action  here  might  have  been  for  the  recovery  of  unliquidated  damages 
in  contract,  which  would  pass  to  the  assignees ;  Wright  v.  Fairfield  (c) ;  or 
for  unliquidated  damages  for  a  personal  tort,  the  right  to  sue  for  which  could 
not  have  passed  to  the  assignees ; — the  nature  of  the  claim  ought  to  have  been 
shown  with  certainty.  Again,  it  is  not  stated  with  sufficient  certainty  whether 
the  damages  were  recovered  before  or  afler  the  bankruptcy.  If  not  reco- 
vered till  after  the  bankruptcy,  the  answer  to  this  scire  facias  must  be  founded 
on  an  interference  by  the  assignees.  That  interference  ought  to  have  been 
distinctly  shown  ;  Drayton  v.  Dale  ((/). 

Mansel,  contrd, — If  the  cause  of  action  is  complete  at  the  time  of  the  bank- 
ruptcy, it  must  go  to  the  assignees.  It  was  so  here.  The  Court  gave 
judgment  for  the  plaintiff  in  the  original  action.  The  damages  were  some- 
thing additional,  which  he  obtained  by  that  judgment,  and  they  could  not  be 
made  the  subject  of  a  plea  in  bar  to  the  original  action.  The  damages 
clearly  pass  to  the  assignees ;  yet  here  the  plaintiff  claims  them  as  his  own. 
The  judgment  here  was  after  the  bankruptcy.  [Coleridge,  J.  — But  it  is  not 
so  stated  in  your  plea.]  No,  but  it  clearly  was  so.  In  Kinnear  v.  Tarrant  (e}, 
it  is  (aid  by  Lord  Ellenborough,  that  the  plea  of  bankruptcy  is  a  legal  bar 
which  the  Court  cannot  set  aside  ;  and  the  opinion  of  Lord  Mansfield,  in  a 
case  there  stated,  is  cited  to  the  same  effect.  It  is  clear  that  the  proceeding 
by  sci.  fa.  is  an  action.  The  defendant  may  plead  to  it,  as  to  any  other 
action,  payment  or  any  other  answer.     Here  the  plea  is,  that  the  right  of 


(a)  Per  Lord  ManffieU,  Cowp.  728;  2 
A^'ms.  Saund.  72,  t. 
<6)  Pleadtr,(E6.) 


(c)  2Bam.&  Adol.727. 
(if)  2  Barn.  &  Cress.  293. 
(0  15Kast,631. 
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action  claimed  by  the  plaintiff,  was  legally  vested  in  other  persons,  and  that 
it  became  so  vested  by  the  plaintiff's  bankruptcy.  While  the  bankruptcy 
continues,  the  plaintiff  cannot  claim  any  beneficial  interest  arising  from  that 
right.  The  right  to  recover  at  law  has  passed  to  the  assignees,  and  therefore 
the  plaintiff  is  not  entitled  now  to  have  the  set.  fa.  The  damages  in  the  ori- 
ginal action  were  a  part  of  his  personal  estate,  and  as  such  vested  in  his 
assignees. 

Alexander^  in  reply. — The  case  of  Kinnear  v.  Tarrant  is  not  in  point  ;•— 

that  was  a  set.  fa.  on  a  recognizance  of  bail,  where  there  having  been  a  set, 

fa.  and  an  alias  set.  fa,,  a  bankruptcy  had  occurred  between  the  two :  and  the 

question  there  was,  whether  the  bankruptcy  might  then  be  pleaded.     The 

circumstances  there  were  not  at  all  like  the  present. 

Pattbson,  J.  (a) — ^This  is  a  proceeding  upon  a  seire  facias,  brought  by 
a  person  who  haa  recovered  a  judgment  in  an  action  of  assumpsit.  The 
defendant  has  pleaded  in  substance,  that  the  plaintiff  became  bankrupt^ 
but  he  does  not  state  when.  The  plea  begins  by  saying,  that  on  a  certain 
day,  to  wit,  on  &c., — the  day  is  immaterial,  of  course,— he  became  and  was  a 
bankrupt ;  but  it  is  not  averred  whether  this  was  before  or  af\er  the  parti- 
cular time  of  the  judgment.  It  is  alleged,  that  from  the  520th  December,  1831, 
to  the  time  of  the  commission  issuing,  the  plaintiff  was  a  trader,  but  in  the 
latter  part  of  the  plea  it  is  said,  that  <*  afterwards  and  before  the  issuing  of 
the  writ  of  set.  fa.,  and  the  commencement  of  the  proceedings  in  sei,  fa.,  to 
wit,  on  the  16th  January,  1832,  the  plaintiff  then  and  there  continuing  a 
bankrupt,  the  commission  being  in  full  force  and  effect  ;** — assignees  were 
appointed,  and  that  all  the  estate  and  effects  of  the  plaintiff,  and  all  the 
causes  of  action,  arising  before  the  bankruptcy,  vested  in  the  persons  so 
appomted.  But  still  it  does  not  appear  but  that  this  bankruptcy  was  before 
action  brought,  and  still  more,  it  does  not  appear  but  that  it  was  before  judg- 
ment given,  so  that  the  defendant  might  before  have  had  the  opportunity  of 
pleading  this  very  bankruptcy  to  the  original  action.  Now  there  is  no  rule 
clearer,  than  that  you  cannot  plead  to  a  sei.  fa,  on  a  judgment,  that  which 
might  have  been  pleaded  in  defence  of  the  original  action.  I  have  looked 
into  the  authorities  to  see  how  this  point  has  been  raised ; — as  far  as  those 
stated  in  the  note  to  Williams's  Saunders  (&)  go,  it  appears  in  every  one  of 
them  affirmatively,  that  the  defendant  could  have  pleaded  the  matter  before. 
In  this  case  it  does  not  appear  to  be  so ;  but  as  the  defendant  has  not  pleaded 
that  plea,  unless  the  fact  be  that  he  had  not  an  opportunity  before  of  plead- 
ing it,  it  is  incumbent  on  him  to  state  the  time  when  the  judgment  was 
obtained,  that  we  might  see  whether  he  had  or  not.  If  he  had  stated,  that 
after  the  judgment  the  plaintiff  had  become  bankrupt,  we  should  have  seen 
that  he  could  not  have  had  an  opportunity  of  making  that  defence  at  an  earlier 
period.  It  seems  to  me  that  the  cause  of  demurrer,  which  is  here  specially 
stated,  that  it  is  not  averred  with  sufficient  certainty  when  the  judgment  was 
recovered,  is  a  good  cause  of  demurrer.  I  do  not  know  whether  it  would  or 
not  be  a  good  cause  of  general  demurrer,  but  it  is  certainly  good  upon  special 
demurrer. 


JTifif*!  Bench., 
Bayui 

V, 

Hay  WARP. 


(a)  Lord  Denman,  C.  J.  was  absent. 


(fc)  I  Wroi.  Saund.  72,  t. 
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WitLiAMS,  J. — I  am  of  the  lame  opinion.  If  the  baiikrupicy  did  ooeur 
before  the  judgment,  there  was  an  opportunity  of  pleading  it  in  defence,  and 
it  should  have  been  pleaded ; — the  cases  are  numerous  to  that  effect.  Here 
the  matter  is  left  in  uncertainty. 

Coleridge,  J. — I  concur  with  the  rest  of  the  Court,  on  this  short  ground, 
— the  plaintiff  has  sued  upon  a  cause  of  action,  has  got  a  judgment,  and  must 
primd  facie  be  presumed  entitled  to  the  fruits  of  that  judgment ;  yet  he  is 
now  sought  to  be  deprived  of  that  which  clearly  appears  to  be  his  right,  by 
the  defendant's  plea,  that  the  plaintiff  has  become  a  bankrupt,  and  that  all 
his  rights  have  become  vested  in  his  assignees.  That  may  or  may  not  be  a 
defence,  according  to  the  time  when  the  bankruptcy  happened.  That  tine 
should  have  been  distinctly  shown.  He  who  alleges  a  state  of  things  to 
take  away  a  right  from  another  party,  is  bound  to  make  the  case  perfectly 
clear,  and  is  not  at  liberty  to  state  things  which  may  be  consistent  with  one 
issue  or  another,  but  must  state  distinctly  what  is  his  right. 

Patteson,  J. — In  the  case  in  15  East^  it  appears  negatively  that  the  party 
could  not  have  pleaded  before,  for  it  is  a  sei,  fa*  on  a  recognisance  of  bail. 

Judgment  for  plaintiff. 


A  wtmnt  of  »t- 
torory  was  gnen, 
subject  to  an 
agrermeDt  Ui*t 
judgment  wns  not 
to  be  enierrti  up 
aud  eiecuUon 
issued  until  a 
certain  time,  un- 
less in  the  mean- 
time the  defend- 
ant became  bank- 
rupt or  Insolvent: 
~//«tf.  tiiat  Uie 
word  •*  insolvent" 
could  not  be  re- 
strained to  taking 
the  benefit  of  the 
Insolvent  Debtors* 
Act.  but  that  tlie 
plsiutiff  micbt 
proceed  on  the 
warrant  of  at- 
toruejr,  on  the  de- 
fendant being  in 
such  a  situation  as 
to  owe  more  thau 
he  had  assets  to 
pay  with. 


BiDDLECOMBE  V.  BoNp. 

'pHE  defendant,  on  6th  December ,  1834,  gave  a  warrant  of  attorney  to  the 
plaintiff  to  secure  the  sum  of  1 70/.  By  the  defeasance,  it  was  agreed 
between  the  plaintiff  and  the  defendant,  that  no  judgment  should  be  entered 
up,  or  execution  issue,  unless,  or  until  default  should  be  made  in  payment  of 
the  said  sum  of  170/.  by  three  several  instalments  of  56/.  13*.  4e/.  each, 
payable  respectively  on  three  several  days  agreed  upon.  On  30th  March, 
1835,  a  short  time  before  the  first  instalment  became  due,  an  agreement  was 
entered  into,  by  which  an  extension  of  time  was  given.  The  agreement  was 
to  the  following  effect : — 

"  Memorandum  of  agreement  entered  into  the  thirtieth  day  of  March^ 
one  thousand  eight  hundred  and  thirty-five,  between  JVilUam  Biddle- 
combe,  of  Southampton,  draper,  of  the  one  part,  and  Thomas  Bond,  of 
Southampton,  hatter,  of  the  other  part.  Whereas  Thomas  Bond  has  by  his 
warrant  of  attorney  secured  unto  fVilUam  Biddlecombe  the  sum  of  one 
hundred  and  seventy  pounds,  payable  by  three  equal  instalments,  the  first 
whereof  becomes  payable  on  the  sixth  day  of  April  next,  it  is  hereby 
agreed  between  the  said  parties,  that,  in  consideration  of  thirty  pounds,  to  be 
paid  by  the  said  Thomas  Bond,  in  pursuance  of  his  acceptance  for  that 
amount,  at  three  months*  date  from  this  day,  and  of  his  hereby  agreeing  to 
pay  the  further  sum  of  twenty-six  pounds  on  or  before  the  twenty-ninth  day 
of  September  next,  and  the  remainder  of  the  debt  by  instalments  of  various 
small  sums,  according  to  his  ability,  so  that  the  whole  shall  be  discharged 
with  interest  on  or  before  the  first  day  of  April,  one  thousand  eight  hundred 
and  thirty-six :  then,  unless  the  said  Thomas  Bond  shall  in  the  meantime 
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bare  disposed  of  his  busioeas,  or  unless  be  sball  bave  become  bankrupt  or  Kimg't  B$neh, 

msolvent,  tbe  said  IViUimm  Biddiecombe  shall  not  enter  up  judgment  on  his  v^s/^^ 

warrant  of  attorney,  but  otherwise  it  shall  remain  in  full  force.     Witness  the  Bxddlecombb 

bands  of  tbe  parties.                                                               W.  Biddiecombe,  Bond. 

Thomas  Bond:* 

On  the  8th  July,  1835,  the  stock  in  trade  and  effects  of  the  defendant 
were  taken  in  execution  under  Siji.fa.  issued  at  the  suit  of  the  plaintiff  on  a 
judgment  entered  upon  the  warrant  of  attoniey.  On  the  14th  July  an  order 
was  made  by  WlUiams,  J.  for  setting  aside  the  judgment  and  execution,  on 
the  ground,  that  although  the  defendant  was  not  in  solvent  circumstances,  he 
bad  never  disposed  of  his  business,  become  bankrupt^  or  taken  the  benefit  of 
the  Insolvent  Debtors'  Act,  or  made  any  declaration  of  insolvency.  A  rule 
was  obtained  to  show  cause  why  the  order  of  Williams^  J.  should  not  be  set 
aside,  upon  affidavits  which  showed  that  in  several  conversations  the  defend- 
ant had  admitted  that  he  could  not  pay  twenty  shillings  in  the  pound,  if  he 
were  called  upon  to  make  immediate  payments  to  all  his  creditors,  and  that 
bis  circumstances  were  generally  embarrassed. 

Hodges  showed  cause. — As  it  is  admitted  that  the  defendant  had  not 
either  disposed  of  his  business  or  become  bankrupt,  tbe  question  is,  whether  he 
can  be  said  to  have  become  inscdvent  within  the  only  other  alternative  of  the 
agreement,  so  as  to  authorize  the  plaintiff  in  signing  judgment,  and  issuing 
execution.  It  may  be  true,  that  as  a  general  proposition,  insolvency,  as 
respects  a  trader,  means  that  he  is  not  in  a  situation  to  make  his  payments  as 
usual ;  Bayley  v*  Schofield  (a),  Cutler  v.  Sanger  (6).  The  question  here, 
however,  is,  what  is  the  meaning  to  be  attached  to  the  word  **  insolvent" 
in  this  agreement,  standing  as  it  does  in  close  connection  with  bankruptcy ; 
it  can  only  mean  having  taken  the  benefit  of  the  Act  for  the  Relief  of  In- 
solvent Debtors.  In  re  Birmingham  Benefit  Society  (c)  a  similar  construction 
was  put  on  tbe  word  when  used  in  a  statute.  The  33  Geo,  3,  c.  54,  s.  10, 
enacted,  that  if  any  person  holding  office  should  become  bankrupt  or  in- 
solvent, bis  assignees  should  pay  all  sums  due,  &c.  The  Vice-Chancellor 
considered,  that  in  the  statute  the  legislature  could  only  mean,  by  the  ex- 
pression **  insolvent,"  a  person  who  had  availed  himself  of  the  Act,  and 
accordingly  dismissed  the  petition  with  costs.  The  same  interpretation 
must  be  put  upon  the  agreement  in  the  present  case ;  and  if  so,  the  state  of 
things  which  authorized  the  signing  of  the  judgment  and  issuing  of  the  exe* 
cution  never  occurred.  The  order  for  setting  them  aside  must  therefore 
stand. 

Erie,  in  support  of  the  rule,  relied  upon  Parker  v.  Gossage  (d), 

hard  Denhan,  C.  J. — I  think  we  should  not  be  justified  in  restraining 
tbe  meaning  of  the  word  "  insolvent"  in  the  agreement  to  so  narrow  a 
compass  as  the  actual  taking  the  benefit  of  the  Insolvent  Act.  The  ex- 
pression must  have  a  wider  interpretaticm ;  and  I  am  therefore  of  opinion, 

(a)  1  Mssle  &  Selw.  554.  (c)  3  Sim.  421. 

ib)  2  Glyn  &  J.  469.  {d)  1  Gale,  288. 
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Xuf^Bemh,  did  "  make,  use,  and  put  in  practice  the  said  invention,  by  then  and  them 
making,  constructing,  and  vending  certain  chairs  in  imitation  of  the  inventioa 
of  the  plaintiff.''  The  fourth  count  alleged,  "  that  the  defendant,  without  the 
consent  of  the  plaintiff,  did  wrongfully  and  unjustly  expose  to  sale  divers 
other  chairs,  which  were  then  and  there  intended  to  imitate  and  resemble, 
and  did  then  and  there  hnitate  and  resemble  the  invention  of  the  plaintiff/' 
General  demurrer  to  the  fourth  count,  ejA  joinder, 

Channeii,  in  support  of  the  demurrer.-^The  mere  exposure  to  sale  does 
not  constitute  an  infringement  of  the  patent.  The  fourth  count  does  not 
say  that  the  defendant  made  the  chairs,  nor  is  it  said  that  he  vended  them. 
The  questimi  then  is,  whether  an  exposure  to  sale  is  a  vending  within  the 
meaning  of  the  words  of  the  patent.  As  there  are  no  decisions  or  prece- 
dents directly  in  point,  this  case  must  be  decided  by  analogy.  In  all  the 
Statutes  upon  this  and  similar  subjects,  there  is  a  strong  distinction 
taken  between  selling  and  exposing  to  sale.  Thus,  in  the  Game  Act^ 
the  words  are  "  sell  or  expose  to  sale ;"  and  in  the  Copyright  Act,  8  Anne, 
c.  19,  the  words  are  "  sell,  publish,  or  expose  to  sale;'*  in  both  of  which 
the  phrases  used  clearly  mark  the  distinction.  The  Act  to  prohibit 
the  Importation  of  English  Books  reprinted  abroad  (a)  also  takes  the  same 
distinction.  The  words  there  are  **  sale,  publish,  or  expose  to  sale.''  The 
same  terms  are  employed  in  the  15  G,  3,  c.  53,  the  Act  for  vesting  in  the 
two  Universities  the  Copyright  in  certain  Books.  These  distinctions  thus 
adopted  in  these  Statutes  have  been  acted  on  by  the  Courts  in  the  cases  of 
Coleman  v.  Watkin  (Jti),  and  Murray  v.  EUitton  (c).  This  distinction 
being  clearly  established,  the  fourth  count  in  this  case  cannot  be  supported  ; 
and  there  must  be  judgment  for  the  defendant. 

/.  Evane,  contrd, — ^The  word  in  the  patent  is  "  vend''  and  not  "  sell,"  and 
the  two  words  describe  two  perfectly  different  things.  In  Dr.  Johneon^s 
Dictionary,  edit  1818,  the  word  "vend"  is  thus  described:  ''Vend,  from 
vendot  to  sell,  to  ofler  to  sell,"  and  several  instances  of  that  use  of  the  word 
are  given  in  illustration  of  that  definition.  This  shews  that  a  vendor  does 
not  necessarily  mean  a  person  who  sells,  but  a  person  who  oflers  to  sell.  In 
AinewortfCe  Dictionary,  vendo  is  said  to  be  derived  from  venum  and  cfo,  to 
sell,  or  set  to  sale.  In  tlie  same  manner  vendeur,  in  the  Dietionnaire  de 
rAeademie,  is  represented  as  similarly  derived,  and  as  having  the  same  sig- 
nification, and  the  act  described  by  it  is  within  the  mischief  intended  to  be 
prevented  by  the  patent.  In  Jones  v.  Pearee,  reported  in  the  Supplement 
to  Mr.  Godson's  Book  on  Patents  (i),  the  merely  making  the  patented  article 
was  held,  by  Mr.  Justice  Patteson,  to  be  an  infringement  of  the  patent— 
[Paiieson,  J.— All  I  told  the  jury  in  that  case  was,  that  there  was  a  count  in 
the  declaration  for  making  the  article,  and  that  if  they  were  satisfied  that  the 
defendant  had  made  it,  that  count  was  proved.  The  words  of  the  patent 
were  there  strictly  followed.]— In  Warburton  v.  Loveland  (e),  the  rule  of 
construction  contended  for  is  distinctly  recognised. 


la)  19  Geo.  8,  c.  86.  id)  Page  65. 

ib)  5  Term  Rep.  245.  (*)  1  Hudwn'i  &  Brookes'  Reportf ,  623. 

(c)  5  Bam.  &  Aid.  667. 
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Pattsson,  J.  (/). — ^Hitherto,  in  drawing  declarations  for  the  infringement  King'i  Btndu 
of  patents,  pleaders  have  always  pursued  the  words  of  the  patent,  either  in  h^ntbe 
the  granting,  or  in  the  prohibitory  part,  except  that  they  have  been  in  the 
habit  of  using  the  word  ''  sell,'^  instead  of**  vend.^'  Notwithstanding  the  way  in 
which  the  plain tifTs  counsel  has  put  the  case,  I  cannot  doubt  that  there  is  a 
great  distinction  between  selling,  and  exposing  to  sale.  I  think  **  to  vend,'' 
does  not  mean  "  to  expose  to  sale,"  notwithstanding  the  authority  of  the 
dictionaries.  If  the  patentee  of  an  invention  brings  an  action  for  the  infringe- 
ment of  his  patent,  he  should  confine  himself  to  the  words  of  the  patent.  The 
granting  part  here  is  not  wholly  like  the  prohibitory  part — for  instance,  the 
word  "  counterfeit "  used  in  one,  is  not  to  be  found  in  the  other  I  am  of 
opinion  that  the  declaration  does  not  describe  an  offence  against  the  form 
of  the  letters  patent ;  and  I  therefore  think  that  the  judgment  must  be  for 
the  defendant. 

Williams,  J. — I  am  of  the  same  opinion.  The  granting  part,  and  the 
prohibitory  part,  difler  from  each  other.  We  are  told  that  grammatical  autho- 
rities shew  that  "  vend "  and  "  expose  to  sale "  necessarily  mean  the  same 
thing,  I  cannot  agree  that  it  is  so.  There  is  a  manifest  distinction  between 
them.  Why  was  not  the  word  ''  vend  "  introduced  into  the  declaration  ? 
The  reason  was  that  they  could  not  prove  a  sale  outright,  and  so  they  would 
not  have  the  word  "  vend,"  which  the  pleader  was  of  opinion  meant  to  sell. 
If  we  are  required  to  abide  by  grammatical  authorities,  I  am  ready  to  do  so;  but 
I  am  certain  that  there  are  no  authorities  in  English  or  Latin  which  represent 
*'  to  vend  "  and  "  expose  to  sale,"  as  meaning  the  same  thing. 

CoLERiDOB,  J. — ^In  the  granting  part  of  the  patent,  the  words  are  "  to  make, 
use,  exercise,  or  vend  the  said  invention."  When  we  come  to  the  prohibitory 
part,  the  words  are  rather  different — they  are  "  to  make,  use,  or  put  in  prac- 
tice the  said  invention,  or  in  any  way  to  counterfeit  the  same."  Let  us  see 
whether  this  count,  either  as  to  the  granting,  or  as  to  the  prohibitory  part, 
necessarily  imports  the  violation  of  the  terms  of  this  patent  The  allegation 
18  that  the  defendant  did  ''expose  to  sale  chairs  intended  to  imitate  and 
resemble"  the  chairs  of  the  plaintiff;  and  it  is  said  that  these  words  neces- 
sarily import  a  vending  of  the  thing  described,  within  the  meaning  of  the 
granting  part.  I  do  not  think  that  they  do.  I  will  assume  for  a  moment 
that  "  vend"  means  ''  to  sell,  and  to  offer  to  sale,"  though  it  would  be  more 
correct  to  say  that  it  imports  the  habit  of  selling  and  offering  to  sale.  Then 
I  think  the  plaintiff*  having  said,  "  expose  to  side,"  has  limited  the  word  to 
one  of  those  meanings,  and  has  chosen  that  which  is  not  a  breach  of  the 
letters  patent.  Instead  of  stating  a  positive  act,  he  has  put  a  result  of  evi- 
dence upon  the  record.  As  to  ''  using,  exercising,  and  putting  in  practice," 
they  are  very  distinct  things  from  selling,  and  the  statement  of  exposing  to 
sale  cannot  be  helped  by  those  words  in  the  patent. 

Judgment  for  the  defendant. 

(/)  Lord  Denman,  C.  J.  was  abient. 
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ia;^j»jj3«*-  Sheriff,  Gent.,  one,  &c.,  v.  Lady  Greslby. 


1.  WhlUi  pro-  YN  this  caae  the  plaintiff  had  acted  as  the  attoriiej  for  the  defendant  and, 
pwding  ouHi  under  an  order  of  the  Court  of  Common  Pleas,  had  delivered  to  her  a  bill 
ordartotazan  of  oosts.  Shortly  afterwards,  namely,  on  the  28th  May,  an  order  of  refer- 
he  eanno 'bring  ence  to  taz  the  bill  was  made  by  Gaselee,  J.  A  rule  to  set  aside  the  order 
u^action  for      ^  reference  was  obtained  on  the  7th  of  June,  bnt  was  discharged  on  the 

2.  A  delay  of  17th.  On  the  19th  June,  no  appointment  for  taxation  having  been  obtained, 
lowing  m>an°'~  ^  ^^'^  ^'^  issued  out  of  this  Court  against  Lady  Greeley,  and  she  waB 
order  for  the  arrested  on  the  23d  Jvne,  at  Cheltenham.  An  order  was  immediately  after- 
bufof  eoata^ia  ^au^s  obtained  from  Patteeon,  J^  to  discharge  the  defendant  ont  of  the 
^  ^^^"  ^  custody  of  the  sheriff  of  Gloueeeterehtre ;  and  calling  on  the  plaintiff  to  pay 

3.  If  after  the  costs  of  the  arrest  and  of  the  order,  on  the  ground  that  the  defendant 
*Uent*'^«?^  *  ^^  ^**  improperly  arrested,  pending  an  order  of  reference  to  taxation, 
retted  for  the     The  defe&daot  also  commenced  an  action  against  the  plaintiff  for  the 

amount  of  the  ..,^.4 
hill,  the  Court  •"^•** 
will  tt^  the 

theaction^ ud  JfnowUs  Subsequently  applied  for  a  rule  to  shew  cause  why  this  order  of 
discharge  the     Patteson,  J.,  should  not  be  discharged,  and  he  cited  St^enton  v.  Watson  (a). 

4.  The  Comt  where  the  Court  of  Common  Pleae  refused  an  application  to  dischai^  a 
interfeje  with*  defendant  out  of  custody  on  a  writ  issued  out  of  that  Court,  though  a  re- 
the  diicretion     ference  to  taxation  was  pending  in  this  Court  upon  the  bill  on  which  the 

JudTitJ^chLI^  defendant  had  been  arrested 

ben  ae  to  ooiti. 

Whateley  shewed  cause.— The  taxation  in  this  case  was  directed  under  the 
provisions  of  the  2  Geo,  2,  c.  23,  s.  23,  and  by  that  Statute  it  is  declared 
that, '' pending  the  reference  and  taxation,  no  action  shall  be  commenced 
or  prosecuted  touching  the  demand."  It  is  contended  here  that  these  words 
i^ply  only  to  cases  where  the  action  is  commenced  in  the  same  court 
in  which  the  taxation  is  pending,  and  Stetenion  v.  Watson  has  been  retied 
on.  That  case  supports  no  sudi  proposition,  it  merely  shews  that  the  Court 
will  not  interfere  by  way  of  attachment  against  the  party  bringing  the  action. 
But  if  it  should  be  held  to  apply,  then  its  authority  might  well  be  denied ; 
and  the  learned  judge,  on  the  discussion  of  this  order,  thought  it  not  law. — 
[Lord  Denman,  C  J. — ^That  case  is  only  an  authority  for  shewmg  that  the 
Court  thought  that  a  party  might  proceed  in  one  court,  tho\igh  in  respect  of 
that  very  proceeding  he  was  in  contempt  in  another.] — ^Besides,  the  Statute 
was  not  taken  into  consideration  there.  The  order  here  was  in  fiill  force 
wheu  the  arrest  was  made.  The  Courts  have  always  held  that  there  is  a 
distinction  as  to  taxation  between  party  and  party,  and  as  between  attor- 
ney and  client.  Between  the  former,  the  taxation  must  proceed  at  the  earliest 
possible  time  after  the  order  made,  but  between  the  latter  there  is  no  such 
strict  rule  as  to  the  time  of  proceeding.  A  reasonable  time  must  be  allowed. 
Two  days  were  not  reasonable.  The  rule  for  setting  aside  the  order  of 
reference  was  discharged  on  the  17th,  and  the  19th  was  the  earliest 
possible  day  at  which  the  .taxation  could  have  proceeded.  On  that  very 
day  the  defendant,  the  client  of  the  plaintiff,  was  arrested.    In  Hewitt  v. 

(a)  1  Boi.  &  Pol.  865. 
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Bellott  (6)  an  action  like  the  present  was  allowed  to  proceed,  because  the  SSi^t  Bmtek. 
defendant  there  had  improperly  attempted  to  delay  pajrment  alYer  the  taxa- 
tion concluded.  That  case  went  on  the  assumption  that  if  the  action  had 
been  commenced  pending  the  taxation,  it  could  not  possibly  have  been  xtttM' 
tained  ;  and  it  was  there  said,  that  the  Statute  positively  prohibited  such  i 
proceeding.  There  was  no  improper  delay  in  this  case — ^nothing  that  could 
be  construed  into  a  waiver  of  the  order  of  taxation. — [Lord  Denman,  0.  J. 
— We  should  require  some  very  strong  authority  to  shew  us  that  two  b^ 
three  days*  abstinence  to  proceed  with  the  taxation  was  a  waiver  of'ille 
order.] — If  this  order  was  in  full  force,  this  arrest  was  clearly  improper,  and 
the  present  rule  must  be  discharged. 

KnofwU$t  in  support  of  the  rule. — This  rule  ought  to  be  made  absolute* 
for  the  plaintiff  has  proceeded  on  the  authority  of  a  case  which,  whether  law 
or  not,  has  never  till  the  present  moment  been  doubted.  At  all  events  the 
plaintiff  will  not  be  called  on  to  pay  costs.  The  question  is,  whether  thd 
plaintiff  was  pursuing  a  legal  right  in  a  legal  manner.  The  right  to  bring  an 
action  is  a  common  law  right,  and  a  party  cannot  be  deprived  of  it,  except 
by  the  express  words  of  a  Statute.  The  Statute  which  is  relied  on  for  that 
purpose  in  the  present  case  merely  forbids  the  bringing  an  action  while  a 
reference  is  actually  pending,  but  says  nothing  of  cases  where  the  party  has 
not  taken  any  steps  to  proceed  with  the  order  of  reference.  If  no  steps  are 
taken,  the  order  is  waived,  afid  the  taxation  cannot  be  said  to  be  pending.— 
[Pattetan,  J. — ^Why  should  not  the  attorney  get  an  order  to  tax  the  bill  ?  The 
rule  itself  supposes  that  the  party  may  not  follow  up  the  taxation :  'it  allows 
the  attorney  to  proceed  exparteJ] — ^The  taxation  being  a  proceeding  agaimit 
an  attorney,  he  is  not  bound  to  enforce  it  to  his  own  disadvantage.*  Hettiti 
Y.  BilloU  is  not  an  authority  for  the  proposition  contended  for  "by  the  bthef 
side.  It  is  the  universal  practice  immediately  to  get  an  appointiheiif  after  ah 
order  for  taxation.  By  analogy,  therefore,  if  no  such  appointment '1s  ob^ 
tained,  the  order  is  waived.  The  case  of  Sievenion  v.  Watson,  must  be 
considered  as  good  law.  The  Statute  must  have  been 'there  considered, 
otherwise  there  would  have  been  no  ground  for  the  application  presented  to 
the  notice  of  the  Court.  The  case,  in  fact,  proceeded  altogether  on  the  Sta- 
tute, on  which,  therefore,  the  Court  must  be  considered  deliberately  to  have 
put  a  construction.  The  question  of  contempt  was  unnecessarily  introduced, 
it  had  nothing  to  do  with  the  decision,  which  was  upon  a  motion  to  stay  the 
proceedings.  The  plaintiff  here  does  not  desire  to  proceed,  but  to  save 
himself  from  the  costs,  and  to  prevent  the  defendant  from  proceeding  with 
the  action  which  she  has  commenced  against  him.  As  to  the  question  of  costs 
at  chambers,  the  Court  will  not  grant  them  except  in  extreme  cases,  In  re 
arbitration  of  Bridge  v.  Wright  (c).  This  is  not  an  extreme  case,  and  there 
is  no  pretence  to  ask  for  costs* 

Lord  DsNMAN,  C.  J. — ^In  this  case  there  is  not  merely  the  fact  of  the  re- 
ference for  taxation  suspending  the  right  to  proceed  by  action,  but  that  very 
suspension  was  brought  about  by  the  plaintiflT's  own  act.  He  might  have 
proceeded  after  that  suspension  had  been  determined  by  the  Court  of  Common 
PUas,  but  he  did  not  wait  for  that  event,  but  instead  of  doing  so,  arrested  the 

(b)  S  Ban.  A  Aid.  745.  {e)  8  Adol.  ft  ElUi,  a 
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Kk^  BmA.  ^fendant  while  the  order  for  taxation  was  in  force.  Tliis  case,  thereibre« 
cannot  be  said  to  be  precisely  bice  that  of  Sieventon  y.  Watson,  even  sup- 
posing that  case  to  be  law.  But  the  question  here  is  whether  it  is  law,  and 
I  am  of  opmion  that  it  is  not.  It  contravenes  the  express  words  of  an  act  of 
pariiament  That  being  so,  the  rule  for  setting  aside  the  order  must  l)e 
discharged.  With  respect  to  costs  at  chambers,  I  think  that  the  party  having: 
lull  notice  of  the  view  taken  of  the  case  by  the  learned  judge  at  chambers, 
and  having  afterwards  come  here,  he  must  take  the  consequences.  He  has 
taken  the  chance  of  an  i^ppeal  to  this  Court,  which  turns  out  to  be  unfavour- 
able to  him.  Considering  the  costs  as  a  distinct  matter,  this  Court  is 
unwilling  to  exercise  a  judgment  upon  the  exercise  of  the  discreticm  of  a  judge 
at  chambers.  I  am  of  opinion,  however,  that  as  no  case  has  been  made  out 
to  justify  this  arrest,  costs  ought  to  be  given,  and  this  rule  should  be  dis- 
charged with  costs.  I  must,  however,  say  that  as  it  appears  that  an  action 
has  been  brought  for  this  arrest,  it  should  be,  considering  all  the  circum- 
stances, a  term  for  discharging  this  rule,  that  the  action  should  be  discon- 
tinued, and  that  the  defendant  should  not  bring  another  action  in  respect  of 
the  arrest. 

Pattbson,  J.— When  this  motbn  was  made,  and  the  rule  granted,  I  was 
under  a  misapprehension  of  the  facts,  and  my  learned  brothers  seemed  to  be 
under  the  same.  This  rule  was  not  granted  on  the  authority  of  Stevenion  v. 
Wation,  for  it  was  clear  that  there  the  Court  of  Common  Pieas  acted  on  the 
supposition  that  it  had  no  power  to  attach  for  a  contempt  committed  in 
another  Court.  We  acted  on  the  supposition  that  there  had  been  a  lapse  of 
a  month  or  six  weeks  between  the  time  of  the  suspension  of  the  6rder  in 
the  Caari  of  Common  Pleoi,  and  the  time  when  this  action  was  brought,  and 
that  the  costs  might  have  been  taxed  in  the  meanwhile.  We  thought  that 
such  a  delay  was  a  waiver  of  the  order.  We  now  find  that  the  fact  was  not 
what  we  supposed. 

Rule  discharged,  with  costs,  on  the  defendant  undertaking  to  dis- 
continue the  action  now  brought,  and  to  bring  no  other. 
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Kbig*t  Btneh. 

Doe  d.  Spilsbury  and  an',  v.  Burdett  and  or*.  ^"^^"^ 

EJECTMENT  for  estates  in  the  several  parishes  of  Etwall,  Wiliington,  ^,^*^'7"*|„j 
Repton^  and  Barronf^upon-Trefitf  in  the  county  of  Derby,  brought  upon  bj '•  Imc w»u nd 
the  several  demises  of  Francis  Ward'  Spilsbury  and  Lucas  Ward  Spilsbury,  ^'SJJf^or  «iy 
against  Sir  Francis  Burdett,  William  Jones  Burdett,  Frances  Burdett,  William  wriuugparporting 
Harobin,  John  Wilson,  and  Anthony  Harding,     A  marriage  settlement,  dated  J^iJj^  oV" i*t 
the  4th  and  5th  December,  1787,  was  entered  into  on  the  marriage  of  William  win  and  tescar 
Augustus  Skynner  with  Lydia  Henning  Ward,  by  which  a  power  of  appoint-  JJSlciror 'oSciU 
ment  was  given  to  Miss  Ward,  to  be  exercised  by  her  will  executed  and  tiM-reto,  to  be  bj 
attested,  as  by  tlie  power  required.    By  her  will,  dated  12th  September,  sign^^Micd. 
1789,  she  assumed  to  exercise  the  power  of  appointment  in  favour  of  Mr.  "<*  powuiied  in 
Skynner ;  from  whom,  by  divers  conveyances,  the  several  defendants  claimed,  and  auntrd  bj 
The  lessors  of  the  plaintiff  claimed  under  the  ultimate  limitations  in  the  set-  ^JT^^  JJJ"* 
Uement,  on  the  ground  that  the  power  was  not  effectually  exercised  by  the  neues/'  a  «iu 
will.     At  the  trial  at  the  Lent  assizes  1834  at  Derby,  before  Tindal,  C.  J.,  ^^  ">•**«•  At 


that 

a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a  maot  waa  a  uecia- 
special  case,  which  stated  (amongst  others)  the  following  facts : — By  the  "Jjj"  tta't^ahe*^ 
settlement,  the  estates  were  conveyed  to  the  use  and  behoof  of  such  person  did  pubiiah  aod 
and  persons,  and  for  such  estate  and  estates,  upon  such  trusts,  and  to  and  for  ^  j^^j^^  »ui  and 
such  ends,  intents,  and  purposes,  as  she  the  said  Lydia  Henning  fFdrd,  whe-  tMUmant.  At  the 
tlier  covert  or  sole,  and  notwithstanding  her  present  intended  or  any  future  deciarmtion*ir  ** 
coverture,  by  her  last  will  and  testament  in  writins,  or  any  writincr  pur-  pn>«««»«d, « in 

/  .        ,  /.  .         1  Ml         J  ?   *^  witueaa  whereof, 

porting  to  be,  or  m  the  nature  of  her  last  will  and  testament,  or  by  any  i  have  aet  my 
codicil  or  codicils  thereto,  to  be  by  her  signed,  sealed,  and  published  in  the  ^fl^  ^^  "•***" 
presence  of  and  attested  by  three  or  more  credible  witnesses,  should  give,  name  and  aeai,  and 
devise,  direct,  limit,  or  appoint ;  and  for  want  of  such  gift,  devise,  direction,  i'^^^*  «*J^ 
limitation,  or  appointment,  and  as  to  such  part  or  parts  thereof^  whereof  namca  of  three 
there  should  be  no  such  gift,  devise,  direction,  limitation,  or  appointment,  ^^T^t  the 
then  over.  ^ui  ««• «  sood 

Zyi/ta  Henning  Skynner  died  on  the  SOth  September,  1789,  in  the  lifetime  ^w^Sfou^glf" 
of  her  husband  William  Augustus  Skynner,  leaving  no  child  or  children  her  it  waa  objected 

oi       1   /v      .   t_         J      .i_  •      .  .  •  •.•  .•  «       that  Uie  aileaitt- 

surviving.     She  left  at  her  death  an  mstrument  \n  wntmg,  purportmg  to  be  uon  ought  in 
her  last  will  and  testament,  dated  12th  September,  1789,  of  which  the  follow-  t«nus  to  have  ex. 

«...  /-  »  '  pr^aaed  Uiat  the 

ing  IS  a  fac  simile  copy  : —  wiii  wu  executed 

••  I,  Lydia  Henning  Skynner,  wife  of  Wiiltam  Augustus  Skynner,  Esq.,  of  [j^'tuo^.*''*  "^ 
Gould  Green,  in  the  parish  of  Hillingdon,  in  the  county  of  Middlesex,  do 
publish  and  declare  this  to  be  my  last  will  and  testament. 

**  I  appoint  my  beloved  husband,  William  Augustus  Skynner,  my  executor, 
and  my  beloved  mother,  Lydia  Ward,  executrix  with  him.  I  give  to  my 
beloved  mother,  Lydia  Ward,  for  her  natural  life,  the  rents,  issues,  and 
profits  of  the  messuage,  farm,  closes,  lands,  and  hereditaments  at  Etwall^ 
Tnryford,  and  Stenson,  in  the  county  of  Derby,  and  after  her  death  to  go  to 
my  beloved  husband,  WtUiam  Augustus  Skynner,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  absolutely  for  ever. 

*'  I  give  to  my  beloved  cousins  hereinafter  mentioned,  after  the  decease  of 
the  said  William  Augustus  Skynner,  to  be  paid  out  of  the  two  thousand  two 
hundred  pounds  New  South  Sea  Annuities,  now  standing  in  trust  in  the 
names  of  Lucas  Spilsbury,  Esq.,  of  Bawtry,  in  the  county  of  York,  Joseph 
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Amphlett,  Esq.,  of  Dudley,  in  the  county  of  Leicester;  the  Rev.  Charles 
Egerton,  Clerk,  Rector  of  fVashington,  in  the  county  and  diocese  of  Durham ; 
and  John  Hollingworth,  of  Threadneedle  Street,  London,  Esq. :  that  is  to  say, 
1000/.  New  South  Sea  Annuities,  to  be  equally  divided  among  the  five 
children  of  Nicolas  Martyn,  Esq.,  of  Watford,  in  the  county  of  Herts,  The 
other  thousand  to  be  divided  between  the  four  children  of  the  Rev.  Barnard 
Fowler,  of  Wormley,  in  the  county  of  Herts ;  and  the  200/.  to  be  divided, 
share  and  share  alike,  between  the  four  children  of  John  Hollingworth, 
banker,  Threadneedle  Street,  London. 

'*  And  as  to  all  the  rest  and  residue  of  my  estates,  real  and  personal,  what- 
soever and  wheresoever,  or  of  what  nature,  kind,  or  quality  the  same  may 
be  or  consist  of  at  the  time  of  my  decease,  and  entitled  to  hereafter,  and  not 
hereinbefore  disposed  of, 

'*  I  give,  devise,  and  bequeath  the  same,  and  every  part  and  parcel  thereof, 
unto  my  beloved  husband,  William  Augustus  Skynner,  Esq.,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  absolutely  for  ever  ;  and  hereby  revoking 
all  former  wills  and  codicils, 

"  I  declare  this  only  to  be  my  last  will  and  testament. 

*'  In  witness  whereof  I  have  to  this  my  last  will  and  testament,  contained 
in  one  sheet,  set  my  hand  and  seal,  the  12th  day  of  September,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  eighty-nine. 

«  Witness,  Charles  Ball, 

Elizabeth  Ball,  "  LyMa  Henning  Skynner^  (l.  s.) 

Ann  Bali:' 

Ann  Ball,  one  of  tlie  three  witnesses,  is  still  alive,  and  was  not  examined 
at  the  trial. 

At  the  death  of  the  said  Lydia  Henning  Skynner,  her  unde,  Benjamin 
Ward,  was  her  heir  at  law. 

On  the  18th  November,  1789,  a  bill  in  Chancery  was  filed  by  the  said 
William  Augustus  Skynner,  (executor  and  devisee  of  his  late  wife,)  and  Lydia 
Ward,  (her  mother,  and  also  executrix  of  and  devisee  named  in  her  said  will,) 
against  the  said  Benjamin  Ward  and  the  trustees  under  the  said  settlement 
of  the  4th  and  5th  December,  1787,  praying  to  be  at  liberty  to  examine  the 
witnesses  to  the  said  will,  in  order  that  their  testimony  might  be  perpetuated 
and  preserved. 

On  the  2d  March,  1 790,  the  said  Benjamin  Ward  put  in  his  answer  to  the 
said  bill,  referring  the  plaintiffs  to  such  proof  of  the  due  execution  and 
attestation  of  the  said  will  as  they  should  be  able  to  make ;  and  in  case  it 
should  appear  not  to  be  so  executed  and  attested,  claiming  as  heir  at  law. 

On  the  26th  March,  1790,  the  depositions  of  Charles  6a// and  Elizabeth 
Ball,  as  to  the  execution  of  the  said  will,  were  filed  in  the  said  suit,  and 
were,  on  the  20th  February,  1834,  ordered  by  the  Vice-Chancellor  to  be 
published  on  a  bill  of  revivor.  Those  depositions  contain,  amongst  other 
things,  that  the  witnesses  examined  were  severally  subscribing  witnesses  to 
the  execution  of  the  said  will  of  the  said  Lydia  Henning  Skynner,  and  that 
they  did  severally  see  her  sign,  seal,  publish,  and  declare  the  same  as  and 
for  her  last  will  and  testament;  and  that  each  of  them,  the  said  Charles 
Ball,  and  Elizabeth  Ball,  and  Ann  Ball,  were  then  also  present,  and  were 
the  subscribing  witnesses  thereto.  No  final  order  or  decree  was  made  in 
^hat  suit, 
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One  of  the  questions  to  be  argued  was,  whether  the  instrument  bearing  date  KingU  BencK 

the  12th  September^  1789,  and  appearing  to  be  executed  as  above  is  ex-  v^vw 

pressed,  was  a  due  execution  of  the  power,  applicable  to  the  estates  sought  ^^^  ^^™' 

to  be  recovered  by  the  ejectment,  and  contained  in  the  marriage  settlement  «. 

of  Lydia  Hennmg  Skynner.  Buhdbtt. 

Preston  (with  whom  were  Balguy^  Adams,  Serjt.,  N.  R.  Clarke,  and 
Daniel,)  for  the  plaintiff. — ^The  power  requires  the  instrument  to  be  "  signed, 
sealed,  and  published  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses."    All  these  facts  cannot  be  inferred,  nor  can  they  be 
taken  on  the  statement  of  the  testatrix  herself.     In  Stanhope  v.  Keir  (a)  it 
was  held,  that  where  a  power  was  to  be  executed  by  a  will  signed  and  pub- 
lished in  the  presence  of  and  attested  by  three  witnesses,  a  will  concluding 
with  this  declaration  **  this  is  my  last  will  and  testament,''  and  expressed  to 
be  signed  by  the  testatrix  in  the  presence  of  the  three  attesting  witnesses,-' 
was  not  a  good  appointment,  because  the  publication  was  not  attested.     In 
Moodie  v.  Reid  (b),  the  same  principle  was  adopted  by  the  Court  of  Common 
Pleas  ;  and  Gibbs,  C.  J.  expressly  said  there,  that  it  is  established  <<  that  the 
witnesses  must  attest  every  thing  that  is  necessary  for  the  execution  of  the 
power."     That  case  had  previously  been  before  the  Court  of  Chancery,  and 
is  reported  under  the  same  name  (c).     The  Vice-Chancellor  said,  **  In  the 
argument  in  this  case  two  questions  have  arisen ;  first,  whether  the  power  is 
well  executed ;  secondly,  whether,  if  the  execution  is  defective,  it  can  be 
relieved  against  in  equity  ?"     He  then  expressed  his  opinion,  that  if  the 
power  was  not  well  executed,  a  Court  of  Equity  could  not  relieve,  and  he 
sent  the  first  question  for  the  decision  of  the  Court  of  Common  Pleas.     In 
that  Court  it  was  decided  in  the  manner  already  stated.     In  Doe  d.  Hotch^ 
kiss  V.  Pierce  (d)  it  was  held,  that  a  defective  attestation  of  the  execution  of 
a  power  cannot  be  supplied  by  parol  evidence  of  the  attesting  witness  given 
on  a  trial;  and,  with  regard  to  the  attestation  in  that  case,  the  Court  held  it 
to  be  defective.     The  power  there  was  a  power  to  appoint  by  deed  or 
writing  under  the  donee's  hand  and  seal,  and  attested  by  two  or  more 
credible  witnesses.     It  was  held  to  be  ill  pursued  by  a  will  apparently  under 
the  testator's  hand  and  seal,  which  seal  an  attesting  witness  believed  was 
affixed  before  execution  and  attestation;  because  the  attestation  did  not 
notice  the  sealing  as  well  as  the  signing.     In  Doe  d.  Mansfield  v.  Peach  (e), 
the  rule  laid  down  in  the  cases  already  cited  was  carried  to  its  full  extent. 
The  power  there  was  to  be  executed  in  the  presence  of,  and  to  be  attested 
by  two  witnesses.     The  parties,  by  deed,  signed,  sealed,  and  delivered  by 
them  in  the  presence  of  two  witnesses,  made  an  appointment ;  but  the  attes- 
tation indorsed  on  the  deed,  and  subscribed  by  the  witnesses,  only  specified 
that  it  was  sealed  and  delivered  in  their  presence,  but  not  that  it  was  signed. 
The  Court  held,  that  this  was  not  a  due  attestation  as  required  by  the  power ; 
and  that  a  subsequent  attestation  by  the  witnesses,  after  the  death  of  one  of 
the  appointors,  certif3ring  that  the  deed  was  signed  as  well  as  sealed  and 
delivered  in  their  presence,  did  not  cure  the  defect  in  the  original  attestation. 
Lord  EUenborough  in  that  case  said(/),  "It  seems  to  us,  that  to  make  a  due 
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execution  of  the  power,  there  must  be  a  making  of  an  instrument  with  all 
the  forms  required  by  the  power,  and  that  there  must  be  an  attestation  of  its 
execution  with  all  those  forms."  In  the  case  of  Wright  v.  fVake/ord  (a)  it 
was  held,  that  a  power  to  trustees,  with  the  consent  of  the  cestui  que  trusts^ 
testified  by  writing  under  their  hands  and  seals,  attested  by  two  or  more 
credible  witnesses,  is  not  well  pursued,  if  the  attestation  merely  says  sealed 
and  delivered  in  the  presence  of  the  two  witnesses ;  and  a  sofficient  attesta- 
tion added  many  years  afterwards  will  not  supply  the  defect.  That  case 
had  been  argued  in  Chancery  before  Lord  Eldon  (6),  who  sent  k  to  the 
Common  Pleas.  In  McQueen  v.  Farquhar  (t:),  the  deed  purported  to  be 
signed,  sealed,  and  executed  in  the  presence  of  the  witness ;  and,  therefore, 
though  the  attestation  applied  only  to  the  sealing  and  delivery,  the  signature 
.was  presumed.  In  Wright  v.  Barlow  {d\  a  power  to  be  executed  under  the 
hand  and  seal  of  a  party,  attested  by  two  or  more  credible  witnesses,  was 
held  not  to  be  well  executed  by  a  deed  signed,  sealed,  and  delivered  in  the 
presence  of  two  witnesses,  but  on  which  the  attestation  indorsed  merely  was 
*'  sealed  and  delivered*'  in  their  presence.  The  Court  will  not  look  to  the 
body  of  the  instrument,  but  to  the  form  of  the  attestation,  to  see  whether  the 
power  which  relates  to  that  attestation  has  been  complied  with.  Presump- 
tion ought  in  all  cases  like  the  present  to  be  carefully  excluded.  As  to  the 
point  on  the  depositions  :  if  any  one  of  the  witnesses  is  living,  which  is  the 
fact  here,  that  witness  must  be  called ;  and  the  depositions  of  the  dead  wit- 
nesses cannot  be  used  till  the  living  witness  has  been  examined.  The  evi- 
dence might  be  sufficient  under  the  Statute  of  Frauds,  but  under  the  terms 
of  this  power  it  is  not  sufficient. 


The  SoHcitor-General  (Sir  W,  Follett)  for  the  defendant,  John  WiUom.— 
The  question  is,  whether  this  instrument  is  a  valid  execution  of  the  power. 
The  objection  taken  is,  that  on  the  face  of  the  instrument  the  only  expression 
used  is  "  witness,"  and  then  come  the  three  names.  The  argument  is,  that 
the  attestation  ought  to  have  stated  it  to  have  been  signed,  sealed,  declared, 
and  published  in  the  presence  of  the  witnesses.  It  is  not  necessary  that  the 
parties  should  state  more  than  that  they  were  witnesses  to  it.  All  the  cases 
cited  are  distinguishable  from  the  present,  and  the  Court  will  not  be  inclined  to 
extend  the  doctrine  against  the  justice  of  the  case.  In  all  the  cases  cited 
the  attestation  show^  itself  to  be  imperfect.  Another  distinction  is,  that  t)«is 
instrument,  on  the  face  of  it,  appears  to  possess  all  the  requisites  demanded 
by  the  power.  The  witnesses  who  put  their  names  to  it  must  be  presumed 
tp  have  attested  all  the  formalities.  It  is  also  proved  by  the  testimony  of 
the  witnesses,  that  the  will  was  signed,  sealed,  and  published  in  their 
presence.  That  this  is  the  proper  view  of  the  execution  of  a  power,  the 
Court  may  see  by  reference  to  the  Statute  of  Frauds.  It  is  required  by  that 
statute,  that ''  the  devise  of  land  must  be  in  writings  signed  by  the  party  so 
devising  the  same,  and  be  attested  and  subscribed  in  the  presence  of  the 
s^id  devisor  by  three  or  four  credible  witnesses."  EUis  v.  Smith{e)  shows, 
that  the  signature  of  the  testator  in  the  presence  of  the  witnesses  is  not 
always  necessary.  In  that  case  the  will  was  subscribed  by  three  wimesses, 
before  whom  the  testator  declared  it  to  be  his  will,  but  did  not  sign  it;  and 


<a)  4  Taunt  213. 
ip)  17  VeB.juii.  464. 
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it  was  held  that  such  declaration  was  sufficient.    Hands  v.  James  (a)  carried    King't  Bench, 
the  matter  still  further,  for  there  it  was  a  question  whether,  merely  upon  cir- 


cumstances, without  any  positive  proof,  it  should  be  left   to   the  jury  to      ^""  **•"• 
determine  whether  the  witnesses  to  a  will  (being  all  dead)  set  their  names  in 


V, 

the  presence  of  the  testator,  and  the  Court  held,  that  it  could  properly  be  Busdett. 
left  to  the  jury.  In  Croft  v.  Parvlett  (6),  the  Court  of  King's  Bench  recog- 
nized, and  acted  upon  the  rule  in  Hands  v.  James;  and  that  too,  although 
the  signing  in  the  devisor's  presence  was  not  mentioned  in  the  attestation. 
In  Brice  v.  Smith  (c),  it  was  distinctly  held,  that  on  an  attestation  of  a  will 
of  lands,  it  need  not  be  stated  that  the  witnesses  subscribed  their  names  in 
the  presence  of  the  testator.  In  fVestbeech  v.  Kennedy  (rf)  it  was  laid  down, 
tliat  on  proving  the  execution  of  a  will,  actual  signature  by  the  devisor,  in 
the  presence  of  the  three  subscribing  witnesses,  is  not  required,  if  he  declares 
it  to  be  his  last  will  and  testament  in  their  presence.  This  being  the 
current  of  cases  on  the  Statute  of  Frauds,  the  question  then  comes  to  the 
particular  power  in  this  case.  There  ought  to  be  no  distinction  between  the 
two  classes  of  cases  (e).  The  decision  of  the  Court  of  Common  Pleas  in 
Wright  v.  fVakeford,  upon  which  Lord  Eldon  acted  without  one  word  of 
comment,  though  with  the  dissent  of  the  Lord  Chief  Justice,  is  the  whole 
ground  on  which  the  other  side  proceeds.  In  the  two  cases  of  Doe  d. 
Mannfield  v.  Peachy  and  Wright  v.  Barknv,  the  Court  proceeded  expressly 
upon  the  authority  of  Wright  v.  Wakeford.  They  were  both  cases  ip  which 
the  attestation  expressed  that  the  witnesses  had  seen  one  or  two  of  the  three 
required  acts  performed.  That  raised  the  argument  expressio  unius  est 
exclusio  alterius^  which  does  not  exist  in  this  case.  The  case  of  Stanhope  v. 
Keir  was  decided  by  the  same  judge  who  decided  Buller  v.  Burt{f),     It 

(a)  Comyns'  Rep.  53 1 .  Mr.  ftoss  aod  M r.  Lynch  for  the  plaintifls.— 

<6>  2Stra.  1109.  It  is  dow  settled  that  the  witnesses  must 

(r)  Willes  Rep.  1.  attest  every  thing  which  is  necessary  for  the 

(d)  1  Ves.  &  Beam.  362.  due  execution  of  the  power;  Wright  v.  Wuke- 

(e)  Sugd.  Vend.  &  Purch.  243.  ford,  (17  Ves.  454,  4  Taunt.  213)  ;  Doe  v. 
(/)  A  MS.  xeport  of  this  case,  famished  Pierce,  (6  Taunt.  402);   Doe  v.  Pmch,  (2 

by  a  learned  counsel  at  the  equity  bar,  was  M.  &  S.  576) ;  Wrif^ht  v.  Barlow,  (3  M. 
lued.  It  was  as  folbws :— Mis.  Louiaa  Smith,  &  S.  512,)  54  Geo,  3,  c.  168.  In  the  oreseot 
a  mairied  woman,  was  by  settlement  em-  case  those  requisites  are  sealing  and  deli- 
powered  to  dispose  of  certain  perscmal  pro-  vering,  and  as  the  delivery  is  not  men- 
perty,  by  any  deed  sealed  and  delivered  in  tioned  either  in  the  attestation,  or  the  body  of 
the  presence  of  and  attested  by  two  wit-  the  deed,  it  is  impossible  to  pretend  that 
Besses.  She  made  a  disposition  of  part  there  is  any  attestation  of  the  aelivery.  In 
of  that  property  in  favour  of  the  defend-  Moodiey.  Ueid,  (\  Mad.  516,  and  7  Taunt. 
ant,  Burt.  The  instrument  concluded  355,)  a  power  which  was  to  be  executed  by 
with  the  following  words :— "  Signed  and  will,  signed  and  published  in'^lhe  presence  of 
sealed  at  Cotton  aforesaid,  this  13th  day  of  and  attested  by  two  witnesses,  was  held  to 
September,  and  in  the  year  of  our  Lord  1813,  be  not  well  executed  by  a  will  which  con« 
br  L.  Smith,  (l.  8.)  Witness,  John  H,  Burt,  eluded  with  these  words  :  *'  Signed  by  me, 
Hannah  Bitwlei."  inc.,"  and  was  attested  thus:  "  Witnesses, 

The  plaintiffs,  by  their  bill,  alleged  that  A.  B.  and  C.  D."    The  same  rule  was  fol- 

the   instrument  had  never  been  delivered,  lowedin5(aiifc(ip«  v.  Xter,  (2Sim.  &Stu.37.) 

aod  that  even  if  it  had  been  delivered,  it  was  In  those  two  cases  the  attestation  was  deemed 

not  a  due  execution  of  the  power.  not  sufficient,  because  it  did  not  extend  to  the 

The  defendant  Burt,  who  claimed  under  publication ;  and,  for  a  like  reason,  it  must 

the  appointment,  swore  that  he  believed  that  be  bad  here,  because  it  does  not  extend  to  th^ 

the  instmment  had  been  delivered  by  Mrs.  delivery. 
Smith  to  his  father,  J.  H.  Burt,  among  whose 
papers  it  had  been  found.  Mr.  TrtsUwe  and  Mr.  Flather  for  the  de- 

The  only  question  argued  at  the  hearing  fendant,  Burt. — In  Moodle  v.  Reid  the  de- 
was,  whether  the  instrument  was  a  due  exe-  cision  proceeded  on  the  ground  that  a  will 
cution  of  the  power.  as  such  did  not  require  publication  j  and 
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King't  Bgnch.  ^^  there  said,  that  if  the  witnesses  put  their  names  to  an  instrument  after 
^^v^^  the  word  "  witness,"  and  the  instrument  appeared  on  the  face  of  it  to  be 
Dor  dem.  ^ell  executed,  that  would  be  sufficient.  The  distinction  between  that  case 
PIL8BURY  ^^^  Stanhope  v.  Ketr  is,  that  the  Vice-Chancellor  in  the  latter  case  said,  that 
BvRDETT.  he  could  not  assume  that  that  which  was  right  was  done;  but  in  the  former 
he  went  a  step  further,  and  said  that  the  Court  could  not  hear  witnesses  to 
prove  it.  Moodie  v.  Reid  turned  on  the  effect  of  the  word  "  published/* 
and  there  was  no  statement  either  in  the  will  or  the  attestation  that  it  was 
published.  There  is  a  statement  in  tliis  case  that  all  the  formalities  were 
complied  with,  and  it  follows  as  a  presumption  of  law^  that  these  parties  did 
witness  the  sealing,  delivery,  and  publication.  The  first  point  contended 
for  by  the  defendants  in  this  case  is,  that  it  is  not  necessary  in  any  case 
whatever  that  the  parties  required  to  attest  an  instrument  should  do  more 
than  put  something  upon  the  instrument  amounting  to  a  declaration  that 
they  should  be  able  to  identify  it  afterwards.  That  was  formerly  the  rule 
laid  down  in  cases  arising  on  the  Statute  of  Frauds,  and  ought  to  have  been 
in  all  other  cases  which  afterwards  arose  on  wills  and  powers.  But  if  the 
Court  adopts  any  of  the  cases  referred  to  on  the  other  side,  then  a  distinction 
arises  on  the  ground  of  a  defective  form  of  attestation.  If  the  declaration  in 
the  deed  is  sufficient,  and  the  word  "  witness"  only  is  used,  then  the  last 
decision  of  the  Master  of  the  Rolls  shows  that  it  will  be  sufficient. 

Sir  /.  Campbell  for  the  defendants  Sir  Francis  Burdett,  fFilliam  Jones 
Burdett,  and  Frances  Burdett, — Where  there  is  a  general  attestation,  the  wit- 
nesses must  be  supposed  to  attest  all  the  acts  that  the  testator  says  he  has 
done.  Doe  d.  Mansfield  v.  Peach  proceeded  on  the  maxim,  that  the  ex- 
pression of  one  thing  is  the  exclusion  of  another,  and  is  therefore  inapplicable 
to  the  present  case.  In  Moodie  v.  Reid  there  was  no  general  attestation. 
In  Stanhope  v.  Keir  it  was  general,  but  the  instrument  itself  omitted  the 
statement  of  one  particular  requisite,  so  that  if  the  Court  should  say  that  the 
attestation  in  this  case  is  bad,  it  will  be  carrying  the  rule  further  than  it  has 
ever  been  carried  before.  In  ff^ard  v.  Swift  (a),  a  power  of  appointment  was 
given  to  be  executed  by  M.  S,,  by  her  will  duly  executed,  and  published 

therefore  that  a  general  attestation  could  not  the  appointment,  it  follows  that  where  the 

be  considered  to  include  a  phraseology  which  word  "witness"  without  more  is  used  in 

the  nature  of  the  in<»trument  did  not  make  the  attestation,  it  affirms  that  all  has  been 

essential.     But  an  instrument  purporting  to  done  in  the  presence  of  the  witnesses  which  is 

be  a  deed  is  not  a  deed  unless  it  be  delivered ;  stated  in  the  body  of  the  deed.     Here,  in  the 

and  if  general  words  of  attestation  be  an-  body  of  the  deed,  it  is  stated  to  be  signed 

nezed  to  it,  they  must  be  deemed  to  attest  and  sealed,  but  it  is  not  stated  to  have  been 

a  circumstance  which  is  estiential  to  its  ex-  delivered ;  and  as  the  general  word  "  wit- 

istence  as  a  deed.     In  Wrioht  v.  IVakeford,  iiess*'   can  affirm  no  more  than  the   deed 

and  the  other  cases  of  that  class,  the  aUes-  sutes,  there  is  in  this  case  no  attestation  of 

tation  specified  the  facts  which  were  attested,  that  essential  part  of  what  is  required  for  the 

namely,  sealing  and  delivering,  but  omitted  due  CKercise  of  the  power — the  delivery  of 

to  specify  signing.    They  furnish    a  rule,  the  deed.    The  power,  therefore,  is  not  well 

therefore,  only   where  the  memorandum  of  executed. 

attestation  specifies  the  precise  act  which  the  The  caseof  Mmdic  v.  R^id,  (1  Mad.  516,) 
witnesses  attest,  and  they  have  no  application  is  in  principle  a  complete  authority  for  this 
to  attestations  in  which  the  names  of  the  decision ;  the  difference  in  circumstances  bo- 
witnesses  are  merely  preceded  by  "  witness,"  tween  the  two  cases  is  only  Uiat  there  the 
"  witnessed,"  "  attested,"  or  some  similar  word  *'  published*'  was  omitted  in  the  body 
phrase.  of  the  deed,  and  here  the  omission  b  of  the 

word  "  delivered." 

The  Master  of  the  Uolls.—Thc  attestation  («)  2  Tyr.  122  j  S.  C.  I  Cromp.  &  Mees. 

of  the  witnc&ses  being  consideieU  as  a  part  of  171. 
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under  her  hand  and  sea],  in  the  presence  of  and  attested  by  three  or  more  King^t  Bench, 
witnesses.  The  will  concluded  and  was  attested  in  this  fonn :  *^  In  witness 
whereof  I  have  set  my  hand  and  seal  this  5th  day  of  August,  1801,  in  the 
presence  of  the  under-written  Mary  Swift,  (l.  s.)  ;"  and  then  there  followed 
the  attestation,  '^  Signed,  sealed,  and  delivered,  this  5th  day  of  August,  1801, 
as  the  last  will  and  testament  of  the  said  testatrix,  M.  S,,  who,  in  her 
presence,  and  in  the  presence  of  each  other,  have  put  our  names  as  wit- 
nesses thereof;"  then  followed  the  names  of  the  witnesses.  The  Court  of 
Exchequer  held  that  the  power  was  well  executed.  That  case  was  decided 
on  the  same  principle  as  Buller  v.  Burt,  and  it  must  be  taken  as  an  authority 
governing  the  present  case. 


Waddington  for  the  defendant  Anthony  Harding, — It  must  be  contended 
on  the  other  side,  that  a  general  attestation  is  no  attestation  at  all,  for  the 
word  "  witness"  cannot  apply  to  any  one  thing,  if  it  does  not  apply  to  all  of 
them.  Reference  may  be  made  to  the  instrument^  and  if  it  is,  then  there  is 
enough  to  satisfy  the  Court  that  the  power  in  the  present  instance  has  been 
well  executed.  In  Sugden  on  Powers  (a),  in  reference  to  attestations  of  this 
sort,  it  is  said,  that  if  in  the  memorandum  the  witness  merely  uses  the  ex- 
pression "  witnessed/'  "  attested,"  or  the  like,  he  is  not  precluded  by  this 
general  attestation  from  proving  that  he  witnessed  all  the  facts  which  are 
necessary. 

G,  T,  White  for  the  defendant  William  Horohin, — The  depositions  were 
properly  admissible  in  evidence.  They  were  taken  in  a  suit  to  perpetuate 
testimony.  In  Williams  v.  Williams  (6),  depositions  taken  in  an  old  suit  to 
perpetuate  testimony,  where  the  plaintiff  and  defendant  were  privies,  were 
held  receivable  in  evidence  in  an  action  to  which  the  same  plaintiff  and 
defendant  were  parties.  In  Ward  v.  Swifi,  Lord  Lyndhurst*s  only  difficulty 
appears  to  have  arisen  from  the  evident  omission  of  some  words  before  the 
words  "  who  in  her  presence  and  in  the  presence  of  each  other."  ^fliere  is 
no  such  difficulty  here,  and  the  principle  of  that  case  is  decisive  in  favour  of 
the  defendants  in  the  present. 

Preston  was  heard  in  reply. 

Lord  Denman,  C.  J.  in  this  term  (November  25th)  gave  judgment. — 
The  marriage  settlement  in  this  case,  entered  into  on  the  marriage  of  fFilliam 
Augustus  Skynner,  directed,  that  afler  the  death  of  Lydia  Henning  Ward,  the 
estates  should  go  to  the  use  and  behoof  of  such  persons  as  she,  whether 
covert  or  sole,  by  her  last  will  and  testament  in  writing,  or  by  any  codicil 
thereto,  by  her  signed,  sealed,  and  published,  in  the  presence  of  three  or 
more  credible  witnesses,  should  appoint.  On  the  12th  September,  1789, 
Lydia  Henning  Skynner  made  a  will.  The  defendants  claim  under  that  will, 
saying,  that  it  is  a  good  execution  of  the  power.  The  lessors  of  the  plaintiff 
say  that  it  was  not  duly  executed  so  as  to  be  an  execution  of  the  power,  and 
therefore  claim  under  the  subsequent  limitations  contained  in  the  marriago 
settlement.     Whether  this  will  was  or  was  not  duly  executed  under  the 


(«)  Page  247. 


(6)  4  Maule  &  Selw.  497. 
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directions  of  the  power  reserved  to  Mrs.  Skynner^  is  the  point  which  we 
have  now  to  consider.  At  the  beginning  of  the  will  she  declares  "  this*'  to 
be  her  **  last  will  and  testament,*'  and  at  the  end  of  the  instrument  she  uses 
the  same  expression,  and  then  says,  "  In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal,  on  the  day  therein  mentioned ;"  and  then  follow  her 
signature  and  her  seal.  On  the  face  of  the  instrument  she  is  suted  to  have 
published  the  instrument,  and  at  the  end  of  it  she  declares  the  instrument  to 
be  her  last  will  and  testament,  and  puts  her  hand  and  seal  to  that  declaration. 
On  the  face  of  the  instrument,  therefore,  it  is  a  will  signed  and  sealed  by 
herself,  and  published  by  her  with  the  attestations  affixed.  It  appears  by 
the  depositions  of  the  witnesses,  that  it  was  regularly  signed,  sealed,  and 
published  by  Mrs.  Skynner  as  her  will,  in  the  presence  of  the  witnesses.  As 
the  power  requires  that  the  instrument  should  be  signed,  sealed,  and  pub- 
lished in  the  presence  of  and  attested  by  three  or  more  witnesses,  it  has  been 
contended,  that  the  mere  fact  of  signing,  sealing,  and  publishing,  will  not 
support  the  execution  of  the  power.  The  lessors  of  the  plaintiff  say,  that 
the  attestation  ought  to  have  expressed  that  it  was  executed  in  the  presence 
of  the  witnesses;  and  that,  not  having  done  so,  it  is  a  void  execution  of  the 
power.  The  defendants  say,  that  whatever  may  be  required  as  to  sealing 
and  publishing,  that  this  being  a  general  attestation,  it  is  perfectly  sufficient; 
and  as  the  statement  that  it  was  so  signed,  sealed,  and  published,  is  made  in 
the  will,  it  must  be  taken  that  all  these  three  things  have  been  regularly 
done.  But  to  this  it  is  answered,  that  three  ingredients  are  required  to  make 
one  complete  substantive  execution,  and  that  though  the  statement  in  the 
will,  and  the  execution,  taken  together,  might  do  so,  yet  that  this  statement 
cannot  be  applied  to  each  part  of  the  required  execution,  and  so  the  exe- 
cution must  be  rejected.  As  to  decided  cases  on  the  subject,  there  are  none 
exactly  ad  idem;  but  it  is  said,  that  the  principles  laid  down  in  some  of 
them,  must  be  held  to  apply  to  the  present.  The  case  most  relied  on  is  that 
of  irright  v.  Wakeford,  in  which  a  power  to  sell,  "  testified  by  writing  under 
their  hands  and  seals,  attested  by  two  or  more  credible  witnesses,**  was  held 
not  to  be  well  pursued,  when  the  attestation  was  only  sealed  and  delivered  in 
the  presence  of  the  two  witnesses.  Lord  Chief  Justice  Mansfield  thought  in 
that  case,  "  that  the  attestation  must  be  understood  to  apply  to  the  signing 
as  well  as  to  the  sealing  and  delivering  ;"  but  the  other  judges  of  the  Court 
were  of  opinion  that  the  signing  of  the  parties  was  not  implied  in  the  words 
used  in  the  attestation.  The  principle  there  laid  down  was  aflerwards 
adopted  in  Doe  d.  Mamjidd  v.  Peachy  and  in  Wright  v.  Barlow,  The 
present  case,  however,  differs  from  these,  for  the  attestation  ia  in  general 
terms,  and  so  does  not  fall  within  the  principle  of  the  rule  expressio  unitu  est 
excUisio  alterius.  Before  the  case  of  Wright  v.  Barlow  was  decided,  an 
Act  (a)  was  passed,  which  had,  it  is  true,  only  a  retrospective  effect;  but 
which,  as  it  seems  to  me,  must  be  considered  as  declaratory  of  the  principle 
which  ought  to  operate.  There  is  another  class  of  cases  where  the  attestation 
is  in  general  terms  like  the  present.  Moodie  v.  Reid  is  a  case  of  this  descrip- 
tion, in  which,  under  a  power  similar  to  the  present,  the  words  used  in  the 
appointment  were  *'  these  my  last  bequeaths,  signed  by  me  this  4th  February, 
Ul^,S,M,  Witness,  B.  H.  and  /.  //."  The  power  was  there  held  not  to  be 


(a)  54  Ceo.  3,  c.  168. 
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well  executed,  but,  from  the  language  of  the  Lord  Chief  Justice,  it  seems 
that  it  was  so  held,  upon  the  ground  that  there  was  no  attesUtion  whatever 
such  as  the  power  required;  but  that,  if  there  had  been,  it  would  have  been 
in  that  general  form  sufficient.  Taking  the  whole  of  that  case  together,  it 
does  not  lead  to  any  clear  conclusion  applicable  to  this  case.  The  next  case 
is  that  of  Stanhope  v.  Keir^  where  the  words  were  "  this  is  my  last  will  and 
testament,*'  and  it  was  expressed  to  be  signed  in  the  presence  of  three  attesting 
witnesses.  On  the  argument  for  the  biXif  it  was  insisted  that  the  appoint- 
ment was  not  duly  made  by  the  will,  and  Moodie  v.  Reid  was  relied  on ; 
but  for  the  plea^  it  was  insisted  that  the  declaration  with  which  the  will  con- 
cluded, was  in  effect  a  publication  as  well  as  a  signing,  and  that  the  wit- 
nesses, by  adding  their  names  to  this  declaration,  attested  both  facts.  The 
Vice-Chancellor,  in  giving  judgment,  said,  that  the  argument  for  the  defend- 
ants supposed  the  witnesses  to  be  acquainted  with  the  contents  of  the  will ; 
but  that  he  could  not  assume  more  from  that  attestation  than  that  they  saw 
Mrs.  Keir  sign  the  instrument.  Whether  we  agree  or  not  with  the  Vice- 
Chancellor  in  his  conclusion  in  that  case,  we  must  observe,  that  there  was  a 
statement  by  the  testatrix  herself  that  the  will  was  signed  by  her.  Sir  John 
Leach — the  same  judge — decided  a  case  of  Buller  v.  Burt,  where  Louisa 
Smith,  a  married  woman,  having  a  power  to  dispose  of  her  personal  property, 
executed  an  instrument  in  favour  of  the  defendant,  and  concluded  it  with  the 

following  words :  "  Signed  and  sealed  at ,  this  1  dth  day  of  September^ 

1813,  by  Louisa  Smith;**  then  was  the  place  of  the  seal,  and  then  followed  the 
word  **  witness"  and  the  names  of  the  witnesses,  John  H,  Burt  and  Hannah 
Bowles.  It  was  said  for  the  other  party,  that  there  was  no  delivery  in  that 
case,  or  if  a  delivery,  that  there  was  not  a  due  execution  of  the  power.  The 
defendant  swore  that  Mrs.  Smith  had  delivered  it.  The  question  was^  whe- 
ther that  was  a  due  execution  of  the  power  or  not.  The  Master  of  the 
Rolls  said,  that  when  the  word  "  witness*'  without  more  is  used  in  the  attes- 
tation, it  afBrms  all  that  has  been  done  in  the  presence  of  the  witnesses, 
which  is  stated  in  the  body  of  the  instrument ;  but  that  there  was  no  state- 
ment in  the  body  of  the  deed  that  there  was  a  delivery,  and  that  it  must 
therefore  be  considered  as  not  to  have  been  delivered ;  and  he  took  up  the 
observation  made  by  the  Court  in  Moodie  v.  Reid.  In  that  case,  therefore, 
the  general  form  of  the  attestation  was  not  sufficient  for  the  execution  of  the 
power;  but  the  reason  given  for  its  not  being  so  was  sufficient  to  explain  the 
difficulty,  and  we  fully  acquiesce  in  that  reason.  The  last  case  on  this 
subject  is  that  of  Ward  v.  Smith,  in  which  the  main  question  seems  to  have 
been,  whether  there  was  a  publication  of  the  will.  That  case  was  much 
relied  on  for  the  defendants,  but  we  do  not  find  that  it  operates  further  than 
to  show  that  precise  words  may  be  insufficient  where  the  use  of  more  general 
words  would  be  good.  Here  such  words  were  used.  The  will,  on  the  face 
of  it,  has  all  the  requisites  demanded  by  the  power.  We  are  of  opinion, 
with  the  Master  of  the  Rolls  in  Buller  v.  Burt,  that  all  the  requisites  being 
stated  to  be  complied  with  in  the  body  of  the  instrument,  the  form  of  the 
instrument  itself  shows  that  there  has  been  a  good  execution  of  the  power. 
Besides,  the  attestation,  which  is  evidence  of  the  signing  and  of  the  pub- 
lication, depositions  were  taken  of  the  circumstances,  but  at  the  trial 
tbey  were  objected  to,  and  were  not  received.  It  was  afterwards  said, 
tbat  the  objection  was  immaterial,  for  that  the  will  being  afterwards  put  in, 


Klng*9  Btneh. 

Doe  dero. 
Spilsbuby 

V. 
BUBDETT. 


600 


TERM  REPORTS  im  tbk  KING'S  BENCH. 


Dos  dem. 
Spilsbuby 

v» 
BuBDrrr. 


Kmg*i  Btneh,  appeared  to  be  above  thirty  years  old,  and  therefore  proved  itself.  But 
then,  when  the  will  is  put  in,  it  must  appear  to  have  been  well  executed 
according  to  the  power :  and  as  we  are  of  opinion  that  all  the  requisites  of 
the  power  were  complied  with,  we  think  it  sufficiently  executed ;  and  the 
instrument  becomes  an  instrument  which  proves  itself  as  much  as  any  other 
instrument  of  that  age  would  do.  Something  was  said  in  the  argument  of 
the  requisites  of  the  Statute  of  Frauds.  There  is  no  doubt  that  the  attesta- 
tion in  the  present  form  would  8n£Bciently  satisfy  the  Statute.  All  that  the 
Statute  requires  is,  that  the  testator  should  sign  the  will,  and  that  it  should 
be  witnessed  by  a  certain  number  of  witnesses.  If  it  is  signed  and  wit- 
nessed, the  witnessing  is  an  attestation  of  the  signature.  But  as  in  this  case 
more  is  required,  we  think  that  more  ought  to  have  been  done  than  would 
be  sufficient  to  satisfy  the  Statute  of  Frauds.  More  has  been  done,  and  we 
think  it  sufficient.  The  special  case  contained  other  matters,  on  which  we 
do  not  think  it  necessary  to  give  any  opinion. 


Judgment  for  the  defendants. 


The  King  v.  Justices  of  Cambridgeshire. 


J^ULE  for  a  certiorari  to  remove  an  order  of  sessions  confirming  an  order 
of  justices  at  special  sessions,  for  stopping  up  a  highway.     It  appeared 
that  H.  J.  Adeane^  Esq.,  a  magistrate  of  Cambridgeshire,  was  possessed  of 
a  considerable  quantity  of  land,  and  that  a  public  way  had  passed  through 
a  part  of  his  estate.     In  the  year  1825  he  set  out  a  new  way,  and  after 
the  lapse  of  six  months  af^er  the  new  way  was  so  set  out, — the  old  way 
not  being  used  by  the  public, — he  stopped  it  up.    An  order  of  justices  at  spe- 
trrm«:"We.&c.,  cial  scssions  (fl)  was  made  on  11th  September ^  1834,  by  three  justices,  for 
fo^JidlaS!"  '"*''   stopping  up  the  old  way,  as  being  useless  and  unnecessary.     On  appeal  the 
sessions  confirmed  the  order.     Several  objections  were  taken  to  the  order. 
First,  that  the  terms  of  the  order  did  not  sufficiently  express  that  the  order 


1.  The  flodiog 
that  a  way  it  ud- 
neceuarj  upon 
the  view  of  the 
justices,  is  suffi- 
ciently stAted  in 
an  order  made 
under  the  55  0*o» 
3,  c.  6B.  s.  8»  for 
stopping  up  Uia 
way  in  these 


2.  The  view 
niust  be  taken  by 
the  justices  con- 
cunrf>ntly  at  the 
time  of  making 
the  order. 

3.  But  it  is  no 
objcftiou  that  at 
the  view  no  way 
iu  fact  existed,  it 
having  been  pre- 
viously stopped 
op  by  the  owner 
of  the  adjoining 


pation  of  Htnrif  Jc^n  Adeane,  Esq.,  uotil  it 
enters,  &c.,  is  useless  and  unnecessary ;  do 
hereby  order  the  same  to  be  stooped  up  and 
discontinued,  and  the  land  and  soil  thereof 
to  be  sold  by  the  surveyors  of  the  highways 
of  the  said  parish  of  Babrahamt  to  the  said 
Htnry  John  Adeane,  whose  lands  adjoin  there- 
to, if  he  shall  be  willing  to  purchase  the  saise, 
if  not,  to  some  other  person  or  persons, /i»r  thm 
full  vatue  thereof.  Given  under  our  hands,  &c. 


(a)  The  order  was  in  the  following  form. 

— We,  &c.,  assembled  at  a  Special  Sessions, 

having  upm  view  found  that  a  certain  part 

of  a  Common,  and  ancient  King's  Highway, 

called  the    WaUJen-way,   leading  from  the 

township  of  Fulborn,  in  the  said  county,  to- 
wards and  unto  the  parish  of  Piimperf/brd,  in 

the  said  county,  situate,  l^ine.  and  being  in 

the  parish  of  Babraham,  m  tne  said  county, 
land  without  legal  containing.  &c.,  and  commencing,  &c.,  and 
auUiority.  leading  through  a  planUtion,  in  the  occu- 

4.  It  IS  soifi- 
cient  if  such  an 

order  only  contains  the  words  "  for  the  full  value  thereof"  at  the  end,  without  having  them  as  well  after 
the  direction  to  sell  to  tlie  owner  of  the  adjoiniug  land, if  he  shall  be  willing  to  purchase,  as  in  tlie  schedule 
No.  18,  In  the  13  Geo.  3,  c.  78. 

5.  It  is  no  objection  that  the  order  does  not  contain  any  certificate  of  the  sale,  or  directiou  for  the  ap* 
plication  of  the  purchase  money,  that  requisition  of  the  13  Gw.  3,  beini;  repealed  by  tlie  55  Cm.  3. 

6.  It  is  no  objection  that,  at  the  time  of  the  order,  the  owner  of  the  adjoining  land,  to  whom  tixe  sale  is  to 
be  made  if  he  is  willing,  is  himself  the  surveyor. 

7.  The  justices  have  jurisdiction  to  stop  up  an  unnecessary  way,  if  tliere  be  aright  of  way,  although 
there  be  no  actual  way. 

B.  Qmwv,  whether,  on  a  motion  for  a  certiorari  to  bring  up  an  order  of  Sessions  confirming  an  order  of 
justices  for  stopping  up  a  way,  the  Court  can  entertain  objections  to  the  order  which  are  not  apparent  ou 
the  face  of  it,  tliough  the  object  be  to  shew  a  want  of  jurisdiction. 
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was  made  on  a  view  had  at  the  time  by  the  magistrates  roakiog  it:  secondly,    King't  Bcudk. 
that  the  direction  to  sell  it  for  full  value,  did  not  clearly  point  out  Mr.        «>^n^^^ 
Adeane  as  a  person,  who,  if  he  became  the  purchaser,  must  give  full  value      '^^  ^^^^ 
for  it;  but  only  applied  to  the  sale  to  other  persons,  in  case  he  was  not  willing  j}^  Jostices  of 
to  become  a  purchaser:  thirdly,  that  there  was  no  certificate  of  the  sale  of    Cambrxdob* 
the  old  highway,  and  of  the  application  of  the  money  arising  from  such  sale :         b"***- 
fourthly,  that  it  was  shown  upon  affidavit,  that  the  magistrates,  not  being 
justices  of  the  county,  had  no  jurisdiction  to  make  the  order :  6flh]y,  that  it 
was  also  shown  that  Mr.  Adeane^  who  was  the  purchaser  of  the  old  road,  was 
himself  the  surveyor  at  the  time.     It  was  also  objected  that  the  order  was  in 
fact  for  a  diversion,  though  it  purported  to  be  for  stopping  up  a  way  as 
unnecessary;  and  that  as  the  way  had  at  the  time  no  existence  in  fact,  it 
could  not  be  stopped  up. 

Sir  W.  Follett  and  Byles  showed  cause  on  the  part  of  the  justices. — The 
Court  will  not  remove  an  order  of  this  sort,  unless  there  is  some  error  appa- 
rent on  the  face  of  it ;  there  is  no  such  error  here.  The  order  is  a  good  order, 
it  is  framed  according  to  the  directions  in  the  55  Geo.  3,  c.  68,  s.  2.  By 
that  statute  it  is  provided,  ''  that  when  it  shall  appear  upon  the  view  of  any 
two  or  more  of  the  said  justices  of  the  peace,  that  any  public  highway,  &c., 
is  unnecessary,  it  shall  and  may  be  lawful  by  the  order  of  such  justices,  or 
any  two  of  them,  to  stop  up,  and  to  sell  and  dispose  of  such  unnecessary 
highway,  &c.  by  such  means,  and  subject  to  such  exceptions  and  conditions, 
in  all  respects,  as  in  the  said  recited  act,  (namely,  the  13  Geo.  3,  c.  78,)  is 
mentioned  in  regard  to  highways  to  be  widened  and  diverted."  By  the  Sta- 
tute thus  referred  to,  it  is  provided  (s.  19,)  that  a  party  aggrieved  by  such 
order  for  stopping  up  an  old  road,  may  appeal  to  the  Sessions,  "  which  Court 
of  Quarter  Sessions  are  thereby  respectively  authorized  and  empowered  to 
hear  and  finally  determine  such  appeal,  and  if  no  such  appeal  be  made,  or, 
being  made,  such  order  and  proceedings  shall  be  confirmed  by  the  said  Court, 
the  proceedings  thereupon  shall  be  binding  and  conclusive  on  all  persons 
whomsoever."  The  17th  section  providing  for  the  sale  of  the  soil  of  the  old 
highway,  directs  <*  that  the  land  and  soil  thereof  shall  be  sold  by  the  said 
surveyors,  with  the  approbation  of  the  said  justices,  to  some  person  or  per- 
sons whose  lands  adjoin  thereto,  if  he,  she,  or  they  shall  be  willing  to 
purchase  the  same,  if  not,  to  some  other  person  or  persons,  for  the  full  value 
thereof."  The  order  made  in  this  case  has  fulfilled  the  requisites  stated  in 
these  Acts.  The  56  Geo.  8  is  the  Act  on  which  this  order  to  stop  up  is  made. 
The  forms  of  proceeding  by  this  latter  Statute  must  be  framed  according  to 
those  in  the  13  Geo.  3.  It  therefore  becomes  necessary  to  look  to  the  con- 
struction put  by  the  Court  upon  the  provisions  of  that  Act,  with  reference  to 
the  Act  for  diverting  and  widening.  In  Rex  v.  The  Justices  of  IVorcester^ 
shire  (a)t  it  was  held  that  an  order  declaring  that  the  "justices  having  upon 
view  found,  or  it  having  appeared  to  them,"  was  bad  for  uncertainty.  That 
objection  cannot  be  made  here ;  the  order  distinctly  states,  in  the  very  words 
of  the  Act,  that  it  was  made  upon  view.  [Lord  Denman^  C.  J. — We  have  no 
difficulty  upon  that  point.]  With  respect  then  to  the  other  objection,  namely, 
that  the  words  "  full  value  "  only  apply  to  the  latter  part  of  the  sentence. 

(a)  8  Bam.  &  Cress.  254. 
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Kiti^i  B«adb.    The  words  of  the  order  are  in  this  respect  an  ekact  copy  of  the  words  of  the 

^^v^         13  Geo.  3 ;  but  the  words  in  the  order  are  not  repeated  twice  on  the  same 

The  Kino      subject,  as  in  the  Schedule  to  that  Act.     The  meaning,  however,  is  obvious — 

The  Justice!  of  ^®  owner  of  the  adjoining  land,  if  he  becomes  a  purchaser,  must,  like  any 

Camsrioox-    other  person,  pay  the  full  value  for  the  land.    There  are  other  objections 

upon  the  affidavits,  but  they  merely  relate  to  the  conduct  of  the  parties,  all 

which  was  fully  considered  at  the  sessions ;  these  objections  cannot  now  be 

discussed. 

B.  Andrewf  for  Mr.  Adeane,  was  beard  on  these  latter  objections  alone. 

Sir  F,  Pollock^  Kelly f  and  Starkiet  c&nird. — ^The  language  used  in  the 
order,  '*  having  upon  view  found,"  is  quite  consistent  with  the  fact  of  the 
justices  having  viewed  the  road  separately,  or  at  a  former  period  of  time. 
The  Act  requires  that  the  view  should  be  taken  by  the  justices  jointly,  and 
at  the  time  when  the  order  is  made.  The  language  of  tlie  Statute  ought  to 
have  been  precisely  followed.  The  omission  of  the  words  "for  the  full 
value  thereof,''  after  the  direction  to  sell  to  Mr.  Jdeane,  is  material.  Those 
words  are  in  tlie  Schedule  of  the  Statute;  and  by  the  terms  of  the  Act,  the 
form  in  the  Schedule  is  to  be  adopted.  Datiion  v.  GUI  {a)  is  in  point. 
The  certificate  of  sale,  and  application  of  the  purchase  money,  is  expressly 
referred  to  by  No.  19  of  the  Schedule  of  the  13  Geo,  3.  There  can  be  no 
objection  to  its  being  shown  on  affidavit,  that  the  magistrates  had  no  juris- 
diction to  make  the  order,  and  therefore  that  the  order  is  void.  In  Rex  v. 
Standard  Hill  (6),  it  was  held  on  an  appointment  of  two  justices,  of  over- 
seers of  the  poor,  that  the  Court  would  go  into  the  question  on  affidavit, 
whether  the  place  for  which  the  appointment  was  made  was  a  township  or 
vill.  So  in  Rex  v.  Great  Marlon  (c),  it  was  determined,  that  affidavits  may 
be  read  in  support  of  objections,  of  the  want  of  jurisdiction,  against  the 
appointments  of  magistrates,  which  upon  the  face  of  them  appear  to  be  good. 
If  these  objections  are  gone  into,  then  it  is  shown  that  the  justices  were  not 
magistrates  of  the  county,  and  therefore  had  no  jurisdiction  to  make  the 
order.  It  also  thence  appears,  that  Mr.  Adeane  was  himself  the  surveyor 
at  the  time  the  sale  to  him  took  place.  The  principle  adopted  in  equity,  that 
a  trustee  cannot  sell  to  himself,  applies  here.  The  other  objections  are 
also  fatal  to  this  order. 

Lord  Denman,  C.  J. — This  is  an  application  for  a  certiorari  to  remove 
an  order  of  Sessions,  by  which  an  order  of  justices  at  Special  Sessions,  for 
stopping  up  a  highway,  was  confirmed.  Several  objections  are  made  to  the 
form  of  the  order ;  and  it  is  said  also  that  it  is  void,  because  the  justices 
had  not  full  jurisdiction.  The  first  objection  is,  that  the  order  does  not 
stale,  upon  whose  view  the  way  was  found  to  be  unnecessary ;  as  the  expres- 
sion '*  having  upon  view  found/*  does  not  necessarily  imply  that  it  was  upon 
the  magistrates  own  view ;  nor  does  it  show  that  the  view  was  taken  by  the 
magistrates  concurrently.  I  should  think,  in  point  of  law,  that  the  latter 
objection  is  well  founded,  if  the  construction  contended  for  is  the  proper  one 
to  be  put  upon  the  order.     No  view  is  sufficient  to  give  jurisdiction  to 

(a)  1  East,  64.  (6)  4  Maule  &  Selw.  378.  (r)  S  East,  «44. 
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the  justices,  unless  it  be  a  joint  view;  and  the  finding  must  be  the  result  of    Ku^tBtmek. 

that  joint  act  on  the  part  of  the  justices.     It  must,  however,  be  presumed,        v^v^ 

that  in  making  this  order  the  justices  acted  in  concert  together.     As  to  the      '^^  Kiko 

matter  to  be  found  :  although  the  jurisdiction  is  given  by  the  55  Geo.  3,  c.  jhe  Justicoi  of 

68,-* which  is  applicable  to  the  stopping  up  of  ways  as  useless — yet  the  form     Cambrioob^ 

which  has  been  followed,  is  precisely  that  which  is  given  in  the  IS  Geo.  3,  c. 

78;   the  language   used«  **  having  upon  view  found,"  being  that  used  in 

the  Schedule  to  the  latter  Act.     The  legislature  has  therefore  authorised  that 

form  of  expression ;  and  we  must  hold  it  to  be  sufficient.    The  second 

objection  is,  that  the  words,  "for  the  full  value  thereof,"   are  not  twice 

inserted ;  as  well  in  that  part  of  the  order,  which  requires  the  land  to  be* 

sold  to  the  owner  of  the  adjoining  land,  as  at  the  conclusion  of  the  order. 

The  enacting  part,  s.  17,  of  the  18  Geo.  8,  c.  78,  which  requires  the  land  to 

be  sold  by  the  surveyor,  requires  merely  that  it  shall  be  sold  to  *'  some 

person  or  persons  whose  lands  adjoin  thereto,  if  he,  she,  or  they  shall  be 

willing  to  purchase  the  same  ;  if  not,  to  some  other  person  or  persons,  for 

the  full  value  thereof.'*    The  form  in  the  Schedule,  No.  18,  certainly  has 

the  words  "  for  the  full  value  thereof"  twice.     The  language  is  **  the  land 

and  soil  thereof,  to  be  sold  by  the  said  surveyor  to  ,  whose  land 

adjoins  thereto,  if  he  shall  be  willing  to  purchase  the  same,  for  the  full  value 
thereof,  if  not,  to  some  other  person  or  persons,  for  the  full  value  thereof." 
I  must  own,  however,  that  the  objection  is  not  entitled  to  any  weight; 
because  I  think  the  words  used  in  the  Schedule  cannot  be  understood  in 
any  other  way  than  as  Bxed  by  the  enacting  part  of  the  Statute.  Then  fol- 
lows the  objection,  that  there  is  no  certificate  of  the  approbation  of  the  sale 
by  the  justices.  Upon  looking  at  the  55  Geo.  8,  c.  68,  s.  2,  it  appears  that 
auch  part  of  the  18  Geo.  8,  c.  78,  s.l7,  as  requires  the  certificate,  is  repealed : 
for  the  money  is  to  be  paid  to  the  surveyor,  to  be  applied  to  the  general 
purpose  of  repairing  the  highways.  On  the  face  of  the  order  there  is 
therefore  no  good  objection.  It  is  however  contended,  that  the  party  is  at 
liberty  to  show,  upon  affidavit,  facts  which  tend  to  prove  that  the  magistrates 
had  no  jurisdiction,  by  showing,  that  at  the  time  of  the  alleged  view,  circum- 
stances existed  which  totally  prevented  the  exercise  of  any  judgment.  It  is 
said,  that  as  the  way  was  then  already  in  fact  stopped  up,  the  justices  could 
not  come  to  a  conclusion  that  it  was  unnecessary.  I  do  not,  however,  think 
that  there  is  any  thing  in  that  argument ;  a  mere  right  to  the  use  of  a  passage 
will  give  jurisdiction  to  the  justices,  as  well  as  an  existing  way.  The  way  in 
which  the  road  became  useless  cannot  be  material.  There  is  nothing  there- 
fore in  this  objection ;  nor  do  I  see  any  thing  in  the  objection,  that  Mr. 
Adeane  was  himself  the  surveyor  at  the  time  the  order  was  made.  If  there 
had  been  any  suggestion  of  fraud,  it  might  have  been  otherwise.  I  therefore 
think  that  the  order  is  good,  both  upon  the  face  of  it,  and  upon  the  facts 
which  have  been  disclosed  by  the  affidavits. 

Patteson,  J. — I  entirely  concur.  The  order  appears  to  have  been  drawn 
up  from  the  two  forms  in  the  Schedule  to  13  Geo.  8,  c.  68,  Nos.  16  and  18. 
In  No.  16,  the  form  is  "  having  upon  view  found."  It  is  objected,  that  the 
order  does  not  show  that  the  road  was  found  to  be  unnecessary  upon  a 
view  had  by  the  justices  concurrently,  or  upon  a  view  had  by  themselves  at 
all.     No  doubt  the  Sutute  requires  a  personal  view  of  two  or  more  justices 
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A'ij^i  BffirJk.    Viewing  it  together ;  and  the  legislature  says,  the  form  in  which  sadi  view 
«^^^w        shall  be  stated  in  the  order  shall  be  "  having  upon  view  found ;"  this  we  are 
The  Kmo      bound  to  believe  means  "  having  upon  our  own  joint  view  found"  according 
The  Joyces  of  -^^  ^®  directions  of  the  section.     Then  it  is  objected  that  the  words  *'  for  the 
Cambsidoe*     full  value  thereor*  should  have  been  inserted  after  the  direction  to  sell  to 
Mr.  Adeane^  if  he  was  willing.     In  the  clause  of  the  Act  the  words  occor 
only  at  the  end,  as  in  the  order,  and  manifestly  apply  to  the  whole  of  that 
which  precedes.  But  in  the  Schedule  the  words  occur  twice,  and  it  is  argued 
that  the  form  in  the  Schedule  should  be  closely  pursued.     This,  however,  is 
clear,  that  the  words  in  the  clause  and  the  Schedule  are  intended  to  be  ad 
idem.    It  is  true  that  by  the  69th  section  it  is  enacted,  that  the  forms  given 
in  the  Schedule  shall  be  used,  but  the  same  section  provides  that  no  advantage 
shall  be  taken  of  a  defect  of  form.     Then,  objections  arising  out  of  the  facts 
in  the  affidavits  are  stated.  I  protest  against  its  being  understood  as  laid  down^ 
that  we  can  on  any  occasion  look  into  extrinsic  matter  upon  affidavit  upon  a 
rule  for  a  certiorari  to  remove  an  order  of  Sessions  into  this  Court.     I  give 
DO  opinion  upon  the  point.     The  general  rule  certainly  is,  that  where  any 
thing  is  brought  up  by  certiorari,  no  objection  can  be  taken  which  does  not 
arise  upon  the  face  of  it.     Here,  the  objections  which  have  been  taken, 
might  have  been  brought  before  the  Quarter  Sessions.     However,  supposing 
there  were  not  such  a  rule,  and  that  we  could  look  into  the  affidavits  as  it 
has  been  contended,  I  can  see  no  valid  objections  to  this  order.     The  road 
had  been  in  fact  stopped  up  for  several  years.     I  dare  say,  that  when  tbe 
magistrates  went  to  view,  they  could  not  see  the  actual  road  in  length  and 
breadth,  but  they  may,  at  all  events,  have  seen  the  line  and  direction.     Tlie 
magistrates  saying  that  they  had  viewed,  is  sufficient.     If  the  road  existed  in 
point  of  law,  that  is  enough.     As  to  the  fact  that  Mr.  Adeane  was  the  sur- 
veyor at  the  time,  that  appears  to  roe  to  afford  no  ground  of  objection,  in  the 
total  absence  of  fraud.     Even  if  fraud  did  exist,  I  think  it  would  be  matter 
for  the  Sessions,  and  not  for  the  consideration  of  this  Court.     It  was  also 
objected,  that  nothing  is  said  in  the  order  as  to  the  application  of  the  money 
to  be  paid  for  the  soil  of  the  highway.     In  the  Forms  Nos.  16  and  18, 
nothing  is  said  about  the  application  of  the  romiey,  but  a  form  of  a  certificate 
to  be  written  underneath  the  order  is  given.     The  certificate  is  done  away 
with  by  that  part  of  the  55  Geo,  3,  c.  68,  s.  2,  which  directo  that  the  money 
to  be  paid  for  the  soil  of  the  unnecessary  road,  shall  be  applied  to  the 
general  fund  for  the  repairs  of  the  highways  in  the  parish. 

Williams,  J. — ^Tlie  roost  important  question  is,  as  to  how  far  we  can  on 
affidavits  go  into  the  question,  whether  there  was  a  total  absence  of  juris- 
diction. On  this  point,  however,  I  give  no  opinion.  Here,  it  is  not  made 
out  that  the  magistrates  were  wholly  without  jurisdiction.  The  road  may, 
at  the  time  of  the  view,  have  been  converted  into  arable  land,  but  still  it 
reroained  sufficiently  a  road  to  found  a  jurisdiction  in  the  roagistrates  to  stop 
it  up.  The  case  of  Welch  v.  Nash  (a)  unquestionably  leaves  it  open  to  parties 
to  question  the  jurisdiction  in  an  action,  but  it  goes  no  further.  Objections 
are  roade  to  this  order  as  arising  upon  the  face  of  it,  and  the  first  objection  is, 
as  to  the  words  ''  having  upon  view  found."  We  must  read  these  expres- 
sions in  the  ordinary  way.  We  must  not  make  a  violent  construction  in  favour 
of  the  order,  nor  roust  we  force  it  into  nonsense.     It  must  be  taken  to  mean, 

(a)  8  East,  394. 
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that  the  finding  was  upon  the  joint  view  of  the  justices  who  make  the  order.    KingU  Btneh. 
Another  objection  is,  that  the  words  "  for  the  full  value  thereof"  are  not 
repeated.     Upon  this  I  agree  with  the  rest  of  the  Court. 


The  Kino 


V. 

The  Justices  of 


SHIB£. 


CoLBBiDOE,  J. — I  am  of  the  same  opinion.  It  is  most  important  that  this  ^^"J^f  j^***" 
Courty  which  is  to  restrain  inferior  Courts  in  their  proceedings,  should  be 
most  cautious  in  exercising  its  powers,  except  in  cases  where  it  sees  that 
those  proceedings  are  contrary  to  law  and  justice,  and  except  where  the  law 
has  clearly  defined  that  an  appeal  to  this  Court  should  lie.  It  is  right  too, 
that  inferior  Courts  should  know,  that  when  their  decision  upon  the  subject- 
matter  before  them  is  to  be  final  and  conclusive,  this  Court  will  not  interfere 
without  some  good  ground  being  clearly  made  out.  The  order  in  this  case 
may  be  considered  as  subject  to  three  objections :  first,  that  there  was  a 
deficiency  in  the  evidence  on  which  it  was  founded ;  secondly,  that  it  tended 
to  inconvenience  and  injustice;  and,  thirdly,  that  it  was  made  without  juris- 
diction in  the  justices.  If  the  order  was  likely  to  produce  inconvenience  and 
injustice,  the  legislature  has  provided  a  remedy  for  that  evil,  in  an  appeal  to  the 
Quarter  Sessions,  and  the  decision  of  that  Court  is  final.  If  the  order  has 
been  made  without  jurisdiction  in  the  magistrates  making  it,  it  is  unne- 
cessary for  this  Court  to  interfere  to  quash  it,  for  he  who  asks  that  it  may  be 
quashed,  may  contest  its  validity  in  an  action  of  trespass ;  and  if  his  ob- 
jection be  well  founded,  the  order  will  go  for  nothing,  and  nobody's  interests 
will  be  affected  by  it.  That  is  a  point  of  law  about  which  there  can  be  no 
doubt.  So  that  without  laying  down  any  broad  rule  upon  orders  which  have 
been  made  by  magistrates  under  highway  acts,  it  is  sufficient  to  say,  that 
from  any  such  order  there  may  always  be  an  appeal ;  and  then,  though  such 
order  may  be  confirmed,  it  will  be  good  for  nothing  if  it  is  made  without 
jurisdiction  in  those  who  make  it.  This  Court  is  then  relieved  from  the 
necessity  of  looking  at  the  objections  of  inconvenience  that  may  be  supposed 
to  arise  under  such  an  order.  I  say  nothing  of  the  weight  of  these  objec- 
tions in  the  present  case.  I  must  observe  this,  that  the  more  strong  are 
the  objections  on  the  ground  of  inconvenience,  the  more  strong  must  be  the 
reason  that  those  objections  should  be  examined  into  at  the  Court  of  Quarter 
Sessions.  That  Court,  we  must  presume,  will  act  justly,  and  not  allow  the 
magistrates  to  exceed  their  jurisdiction  ;  for  if  they  do,  the  order  made  by 
them  will  be  but  a  nullity.  This  brings  me  to  the  other  class  of  these  objec- 
tions. The  first  is,  that  the  order  purports  to  be  made  on  view  without  more ; 
and  the  other  is  the  omission  of  the  words  **  full  value"  in  the  contingent  direc- 
tions as  to  the  sale  of  the  soil  of  the  highway  to  the  owner  of  the  adjoining 
land.  The  words  are  "  we  having  upon  view  found."  What  do  they  mean? 
Does  not  the  expression  imply  knowledge  ?  There  is  a  distinction  between 
what  is  done  upon  view,  and  what  is  done  upon  evidence.  The  Statute,  in 
requiring  the  magistrates  to  make  their  order  upon  view,  means,  that  they 
are  to  proceed  upon  their  own  view  taken  at  the  time  ;  and  we  cannot,  in  my 
opinion,  give  any  other  meaning  to  these  words,  than  that  the  magistrates 
here,  have  upon  their  own  view,  found  certain  facts  to  be  as  stated  by  them 
in  the  recital  of  the  order.  I  come  then  to  the  observations  made  with 
respect  to  the  words  *'  full  value."  The  objection  founded  upon  the  use  of 
those  words  has  been  put  in  more  than  one  way.  The  legislature,  in  the 
very  section  giving  the  power  of  sale,  has  used  those  words  only  once.     Can 
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JCni^'f  Bmdi.    we  then  say  that  the  omission  of  them  in  one  part  of  the  sentence  is  material ; 

v^s/^/        and  that,  placed  as  they  are  at  the  end  of  that  sentence,  they  do  not  override 

The  Kino      (be  vrhole  sentence  ?     They  must  do  so  in  order  to  efiect  the  object  of  the 

The  Jutticet  of  section  into  which  they  are  introduced.     It  would  be  productive  of  the  most 

Caxbridos-    inconvenient  consequences  to  adopt  any  other  construction  of  the  sentence ; 

•^^^^*        and,  it  seems  to  roe,  that  no  other  can  fairly  be  given  to  it.    There  are  one 

or  two  other  objections  less  important  in  their  nature.     The  first  is,  that 

there  is  no  date  given  as  to  the  time  of  payment.     That  was  not  a  necessary 

part  of  the  order,  for  the  money  was  to  go,  under  the  former  statute,  to  the 

owner  of  the  land ;  but,  under  the  55  Geo,  d,  it  is  to  go  into  the  hands  of 

the  person  who  is  to  make  the  sale, — namely,  the  surveyor ;  part  of  whose 

duty  it  is  to  obtain  payment ;    and  the  direction  to  obtain  payment  was 

therefore  in  such  a  case  quite  unnecessary.     With  regard  to  there  being  no 

certificate  of  sale,  the  thing  speaks  for  itself.     There  could  be  no  certificate. 

The  sale  must  follow  the  order— they  could  not  be  concurrent  acts :  and  if 

you  bring  the  order  here,  and  thus  prevent  the  sale,  how  is  it  possible  that 

there  should  be  any  certificate  of  sale?     I  am  therefore  of  opinion,  that  the 

objections  made  to  this  order  have  not  been  supported,  and  that  the  rule  for 

the  certiorari  must  be  discharged. 

Rule  discharged  with  costs. 


Holmes  v.  Mentze. 


1.  The  thrriff 
cannot  lupport  an 
iDterpleader  rale 
on  a  claim  made 
on  goods  seised 
under  a;f./«., 
in  respect  of  an 
interest  as  a  pvt> 
ner,  even  tiioagh 
the  claimant 
states  that  on  the 
balance  of  ac- 
count«  the  part- 
nership is  in- 
debted to  him,  and 
that,  titerefore, 
he  alone  is  bene- 
ficially interested. 

S.  Where,  in 
such  a  case,  tlie 
execution  cre- 
ditor refused 
either  to  admit 
or  deoj  the  part- 
nership, the 
Court  enlarged 
the  lime  for  re  ■ 
turning  tiie  writ 
until  the  sheriff 
was  indemnified. 


f  HIS  was  a  rule  obtained  by  the  Sheriff  under  the  Interpleader  Act.  The 
plaintiff  obtained  a  judgment  against  the  defendant,  who  was  a  wine- 
merchant  carrying  on  business  under  the  firm  of  Z.  Mentze  &  Co.  On  17th 
February,  1835,  the  plaintiff  issued  &Ji,fa.  on  the  judgment,  and  tlie  Sheriff 
took  the  stock  in  trade  of  the  defendant.  On  18th  February,  1835,  a  person 
named  John  Heap  came  in  and  claimed  the  goods,  and  served  the  following 
notice  on  the  plaintiff,  and  on  the  sheriff: — "  I  hereby  give  you  notice,  that 
all  the  goods,  chattels,  and  effects  in,  &c.,  seized  by  you,  or  some  or  one  of 
you,  by  virtue  of  or  under  colour  of  a  writ  of  execution,  issued  against  the 
goods  and  chattels  of  L,  Mentze,  of  Manchester,  wine  and  spirit  merchant, 
are  the  property  of  the  partnership  concern  subsisting  between  me  and 
L.  Mentze,  and  carried  on  under  the  firm  of  L.  Mentze  &  Co. :  and  that 
L,  Mentze  hath  not  any  property,  part,  or  share  in  the  said  goods,  chattels, 
and  effects,  but  is,  on  the  contrary,  considerably  indebted  to  me  on  the 
balance  of  accounts  of  the  copartnership,  and  I  am  alone  beneficially  entitled 
to  and  interested  in  all  the  goods,  chattels,  property,  and  effects  of  the  said 
partnership  :  and  I  therefore  require  you  and  every  of  you  forthwith  to  with- 
draw from  and  quit  the  possession  of  the  premises,  and  to  deliver  up  to  me 
the  quiet  possession  thereof,  without  any  injury  or  damage  to  the  same : 
and,  in  default  of  your  so  doing,  I  shall  commence  against  you  respectively 
such  actions,  suits,  and  other  proceedings  as  I  may  be  advised.  Dated,  &c" 
It  appeared  on  the  affidavits,  that  Heap  had  become  a  dormant  partner  with 
the  defendant  in  April,  1831,  and  that  on  the  annual  accounts, — balanced  on 
the  30th  June,  1834, — the  defendant  was  indebted  to  the  partnership  in 
2557L,  and  that  the  debt  had  been  subsequently  increased.  Knowles,  in 
Easter  term,  obtained  the  rule  nisi  on  behalf  of  the  Sheriff,  and  now 
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Holmes 

V. 
MSMTZI. 


The  Attorney-General  and  Montagu  Chambers  showed  cause  on  the  part  Kingi  Bench. 
of  the  plaintiff.— It  is  clear  that  this  case  is  not  within  the  Interpleader  Act. 
Where  there  is  merely  an  equitahle  claim,  the  Court  will  not  interfere  under 
that  Act;  Sturges  v.  Claude  (a).  The  Sheriff  has  a  right  to  take  the  goods, 
and  to  sell  the  interest  of  the  defendant ;  and  the  purchaser  must  he  at  the 
peril  of  the  purchase,  and  must  settle  the  account  with  Heap^  the  solvent 
partner;  Parker  v.  Pw<or(6),  Chapman  y,  Koops{c),  There  is  no  issue 
which  the  Court  could  direct  in  this  case  which  could  affect  the  Sheriff.  He 
is  not  in  peril,  and  has  only  to  put  up  the  goods  to  sale,  and  let  any  person 
purchase  them  at  his  peril.  The  duty  of  the  Sheriff  is  clearly  pointed  out 
in  the  1  &  2  Wm»  4,  c.  58,  s.  6 ;  and  he  will  not  expose  himself  to  any  action 
in  pursuing  it.     There  is,  therefore,  no  pretence  for  this  rule. 

Sir  F.  Pollock  and  Tomlinson  appeared  for  Heap,  to  prevent  his  being 
barred  under  this  rule,  and  relied  on  Harvey  v.  Crickett  {d  ). 

Sir  JV.  Follett  and  Knotvles  in  support  of  the  rule. — The  right  of  the 
Sheriff  to  seize  the  goods  is  not  denied,  but  he  is  not  compelled,  under  cir- 
cumstances like  the  present,  to  sell  them.  He  does  not  know  whether  to 
sell  the  goods  as  the  property  of  the  partnership,  or  of  the  defendant.  This 
case  is  precisely  the  same  as  that  of  a  case  of  lien  upon  goods,  in  which  case 
the  Court  will  interfere  ;  Cotter  v.  Bank  of  England  (e).  [^Coleridge,  J. — 
Does  your  affidavit  show  that  after  you  received  the  notice  you  had  any 
communication  with  the  plaintiff?]  The  affidavit  is  in  the  form  required  by 
the  Statute.  [Coleridge,  J. — Should  you  not  show  what  is  the  nature  of  the 
danger  which  the  Sheriff  is  in?]  It  is  sufficient  to  show  that  there  are 
opposing  claims  to  the  property.  Heap  claims  the  whole  of  the  goods,  and 
appears  here  to-day  to  support  his  claim.  [Patteson,  J. — What  is  the  danger 
which  the  Sheriff  incurs  ?  He  may  give  notice  of  the  claim  of  partnership, 
and  there  may  not  be  any  purchaser.]  That  very  circumstance  justifies  this 
application  to  the  Court.  If  there  was  no  dispute  as  to  the  property,  the 
Sheriff  might  sell,  but  there  is  a  bond  fide  dispute,  and  the  Sheriff  ought  not 
to  be  called  on  to  decide  between  the  parties.  Afler  receiving  notice,  the 
Sheriff  is  clearly  bound  to  act  upon  the  knowledge  which  that  notice  gives 
him,  of  the  existence  of  a  claim  to  the  goods  on  the  part  of  a  third  person. 
That  brings  the  case  clearly  within  the  Interpleader  Act.  The  Sheriff  can- 
not possibly  sell  a  partnership  interest ;  he  cannot  make  himself  a  tenant  in 
common  with  the  other  partner;  Burton  v.  Green  (J').  If  the  execution 
creditor  requires  the  Sheriff  to  sell  the  goods  at  all  events,  he  should  give 
an  indemnity. 


Lord  Denman,  C.  J. — This  is  a  case  in  which  the  Sheriff  is  called  on  by 
the  execution  creditor  to  sell  goods  which  a  person,  who  says  that  he  is  a 
partner  with  the  defendant,  claims  as  belonging  to  the  partnership.  He 
requires  the  Sheriff  not  to  sell  the  goods,  as  well  on  that  ground,  as  because 
the  defendant  is  indebted  to  him,  the  partner,  in  a  greater  amount  than  the 


(a)  1  Dowl.  P.  C.  605. 
(6)  3Boi.&Pall.288. 
(e)  3  Bot.&Pttll.289. 
id)  6  Made  Ac  Selw.  336. 

VOL.  I. 


(«)  3  Moore  &  3coU,  180  ;  S.  C.  2  Dowl. 
P.  C.  728. 

(/)  3  Car.  &  Payne,  306. 
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Jftn^'f  Bench,  value  of  the  goods.  That  circuiiMtaiice  does  not  change  the  dnty  of  the 
v^/^  Sheriff.  He  is  hound  to  sell  such  interest  as  the  defendant,  the  debtor,  has. 
HoLMcs  Under  the  old  law,  the  Sheriff  must  seize  the  goods,  and  would  become  a 
Miy^zK.  tenant  in  comoion  with  the  partner.  If  he  seises  the  goods,  and  offers  to  sell 
them,  suggesting,  at  the  same  time,  that  another  person  has  an  interest  in 
them  as  a  partner,  and  any  one  should  ofier  to  purchase  them,  he  must  do 
his  best  to  ascertain  what  is  the  real  interest  of  the  debtor  in  them.  There 
is  not  any  one  here  who  can  be  called  an  adverse  claimant.  My  brother 
Coleridge  says,  that  the  course  in  the  Court  of  Common  Pleas  is,  to  requiie 
the  Sheriff  to  show  that  there  are  adverse  claims,  and  that  some  oommu* 
nication  has  been  made  with  the  adveree  creditor,  respecting  the  nature 
of  his  claim.  Then  it  is  suggested,  that  as  the  execution  creditor  has 
required  the  Sheriff,  since  this  claim  was  made,  to  sell  the  goods,  he  should 
indemnify  the  Sheriff;  and  we  think  that,  supposing  that  he  does  insist  oa 
the  Sheriff  selling  these  goods  as  the  goods  of  the  defendant,  and  denies  that 
they  are  partnership  property,  he  should  indemnify  the  Sheriff  against  the 
cMm  of  Heap. 

Pattsson^  J.-^-There  is  no  difficulty  in  the  case.  If  it  is  conceded  that 
these  are  partnership  goods,  then  the  old  law  applies;  but  if  it  is  not  so 
conceded,  then  the  Sheriff  is  between  two  fires.  If  he  treats  them  as  the 
individual  property  of  the  debtor,  he  is  liable  for  selling  the  goods  of  the 
partner :  and  if  he  does  not  sell,  the  execution  creditor  may  come  upon  him 
for  a  false  return  ;  so  that  he  ought  to  have  time  to  return  the  writ,  unless 
one  of  the  parties  claiming  will  indemnify  him.  But  this  rule  itself  must  be 
discharged.    The  affidavits  should  however  be  filed. 

Rule  discharged. 

Knowlee,  on  a  subsequent  day  (November  16th),  referring  to  the  former 
application  in  this  case,  obtained  a  rule  nisi  on  behalf  of  the  Sheriff  for  a 
rule  to  enlarge  tlie  time  fot  making  the  return  to  the  writ.  The  affidavits 
showed  that  the  plaintiff  had  ruled  the  Sheriff  to  return  the  writ,  and  on  an 
application  by  the  Sheriff  to  know  whether  he  meant  to  admit  that  Heap 
was  a  partner  or  not,  he  refused  to  give  any  answer. 

The  Attorney-General  and  Montagu  Chambers  showed  cause. — In  Parker 
V.  Pistor  (a),  the  Court  of  Common  Pleas  refused  an  application  like  the 
present;  and  in  Chapman  v.  Koope^b)^  the  Court  refused  to  allow  it  to  be 
referred  to  the  Master  to  inquire  what  was  the  defendant's  interest  in  the 
effects  seized,  observing,  that  '*  the  Court  had  no  right  to  restrain  die  plain- 
tiff from  taking  advantage  of  the  execution  which  he  had  issued." 


Pattsson,  J.  (c). — We  have  not  the  least  difficulty  about  this  case.  It  is 
said  that  the  Court  will  not  interfere  in  this  sumnury  manner,  unless  there  is 
misconduct  on  the  part  of  the  execution  creditor*  Here,  we  thiek  that  dsere 
has  been  misconduct  on  his  part:  he  has  misconducted  himself  with  respect 
to  this  Court,  for  when  on  a  former  occasion  there  was  an  application  made 

(a)  3  Bos.  &  Pttl.  288.  (c)  Lord  Dtnmam,  C.  J.  was  abiaU 

(6)  la.  289. 
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under  the  Interpleader  Act,  the  execution  creditor  said,  that  he  did  not    King'i  Btnah. 
dispute  the  partnership,  and  on  that  ground  we  discharged  the  rule.     Now        '•^v^^ 
he  comes  to  demand  that  the  Sheriff  shall  sell  the  goods  as  the  individual       Holmsb 
property  of  this  person ;  he  does  not  ask  that  the  Sheriff  may  sell  tlie  debtor's       MtwrEB. 
share  of  the  goods,  but  that  he  may  sell  the  goods  without  reference  to  the 
question  of  partnership.    The  execution  creditor  has  therefore  been  guilty 
of  great  misconduct  towards  the  Court,  and  upon  that  ground  the  Court  will 
interfere.     If  the  question  was,  whether  these  were  partnership  goods  or 
not,  the  Court  would  grant  an  issue  ;  but  as  the  execution  creditor  has  here 
disclaimed  disputing  the  partnership,  we  think  that  he  is  bound  by  that  dis- 
claimer, and  we  wUl  interfere  for  the  protection  of  the  parties. 

Per  Cmiam.  Rule  absolute. 


Baylis  V.  Hayward. 


gem 


E  FACIAS  on  a  judgment  in  assumpsit,  recovered  by  the  plaintiff  i.  lo  a  pror«ed. 
against  the  defendant,  for  the  sum  of  56/.  \0$.    The  declaration  stated  a  on'a  Jadilmen^' 
set.  fa,,  tested  on  the  Sd  November,  1834,  returnable  on  the  12th  November,  •p»«ofbiink. 

,  niplcy  of  the 

with  a  return  of  nihil  and  non  est  mvenius,  and  then  an  aUat  td.  fa.,  return-  pUiutiffmott 
aUe  on  the  20th  November.     Pleas  :  First,  nul.  tiel.  record  ;— secondly,  that  jJ^^'jJ^bJI^J'j 
the  plaintiff,  before  and  on  the  20th  December,  1831^  and  from  thence  continu-  niptcy  happened 
•ally  until  the  issuing  of  the  commission  tliereinafler  mentioned,  was  a  printer,  fhauhedefwdaut 
&c.,  that  he  became  and  was  a  bankrupt,  and  that  thereupon  afterwards,  to  had  nooppor- 
wit,  on  the  8d  January,  1832,  a  commission  of  bankruptcy  was  duly  awarded,  [he  ^ct  to  the  °' 
&c.,  and  issued  against  the  plaintiff,  and  he  was  duly  declared  a  bankrupt,  original  action. 
Averment :  that  afterwards,  and  after  the  commencement  of  the  1  &  2  fTm.  left'it  uncmlin^ 
4,   and  before  the  issuing  of  the   writ  of  set.  fa.,  and  before  the   com-  whether  ii»e  b«uk. 

-,  ,.  ,_  .-  .  i^iy  ruplcy  happened 

mencement  of  the  proceedings  in  the  set.  fa.,  to  wit,  on  the  16th  January,  mbaeqaenuy  to 
1832,  certain  persons,  named  Charles  Martyr,  Christopher  Magnay,  and  Peter  ^•j'',^^"*^"*'  ""^ 
Harris  Abbott,  were  duly  chosen  and  appointed  assigness  of  the  estate,  &c.  ipeoai  demurrer. 
of  the  plaintiff;  and  thereby  all  the  estate,  &c.  of  the  plaintiff  became  vested,  b^^'ie^Sid  to"** 
and  are  now  vested  in  the  assignees,  &c.  mrt/meimton  a 

Replication  to  the  first  plea,  alleging  a  record.  i^Se"  «' 

Special  demurrer  to  the  said  last  plea :  for  that  it  is  not  in  or  by  the  said  pi«><i«<i  to  the 
-plea  stated  with  sufficient  certainty,  what  was  the  nature  of  the  causes  of  <  °*  **^ 
action,  for  and  in  respect  of  which  the  said  judgment  was  so  recovered  as 
aforesaid ;  whether  they  were  for  a  debt,  or  for  liquidated  or  unliquidated 
dam^es,  or  what  else  in  particular;  and  also  for  that  it  is  not  stated  with 
aufficient  certainty  whether  the  said  judgment,  so  recovered  as  afore- 
said, was  before  or  afler  the  plaintiff  so  became  bankrupt  as  aforesaid. 
That  it  must  be  presumed  and  taken  as  the  fact,  that  the  said  causes  of  action 
were  not  for  debt,  or  for  liquidated  damages,  but  were  for  unliquidated 
damages ;  and  also  that  the  plaintiff  became  a  bankrupt,  as  aforesaid,  after 
the  said  judgment  was  so  recovered  as  aforesaid ;  and  that  being  so,  and 
the  plea  not  stating  that  the  plaintiff's  aforesaid  assignees  interposed,  or 
claimed  the  benefit  to  be  derived  from  the  said  causes  of  action,  or  the 
said  damages  so  recovered  as  aforesaid,  or  any  part  thereof,  such  plea  is 
insufficient ;  and  also  for  that  the  said  plea  does  not  state  or  show  that  the 

vu2 


610 


TERM  REPORTS  iw  the  KING'S  BENCH. 


Batlu 

V. 

Hayward. 


King*t  Bench,  *aid  assignees  have  made  any  claim  whatsoever  to  the  said  damages  so  reco* 
vered  as  aforesaid  ;  and  also  for  that  it  is  a  maxim  in  law,  that  no  defence 
can  be  pleaded  which  existed  anterior  to  the  recovery  of  the  judgment. 
Nevertheless  the  said  plea  sets  up  such  a  defence,  the  said  Charles  Martyr, 
Christopher  Magnay,  and  Peter  Harris  Abbott,  having,  as  will  appear  from 
the  said  plea,  become  such  assignees  as  aforesaid  long  before  the  recovery 
of  the  said  judgment,  and  before  the  verdict  was  given  and  obtained  in  the 
said  action ;  and  also  for  that  the  said  plea  sets  up  matter  in  fktis  against 
the  said  record,  and  is  in  other  respects  insufficient,  &c.  Joinder  in  de» 
murrer. 


Alexander,  in  support  of  the  demurrer. — The  question  in  substance  is, 
whether  a  cause  of  action,  accruing  within  three  days  of  the  bankruptcy,  can 
be  taken  advantage  of  by  the  assignees.  That  which  could  be  pleaded  in  bar 
of  the  action,  cannot  be  pleaded  in  bar  of  the  scire  facias  on  the  judgment ; 
Cooke  V.  Jones  (a).  The  bankruptcy  of  the  plaintiflTshould  have  been  pleaded 
puis  darrein  continuance.  If  that  had  been  done,  it  might  have  been  in  bar 
of  the  action,  but  not  having  been  so  pleaded,  it  cannot  be  pleaded  now. 
It  is  not  shown  whether  the  demand  was  for  debt,  or  liquidated  or  unli- 
quidated damages  ;  it  must  therefore  be  presumed  to  have  been  for 
unliquidated  damages.  The  intendment  with  respect  to  a  plea  is  most 
strong  against  the  pleader,  who  is  bound  to  exclude  from  his  pleadings  any 
reasonable  doubt ;  Com.  Dig,  (6).  If  therefore  the  nature  of  the  action  is 
not  shown  with  sufficient  certainty  on  the  face  of  the  pleading,  it  is  bad. 
The  action  here  might  have  been  for  the  recovery  of  unliquidated  damages 
in  contract,  which  would  pass  to  the  assignees ;  Wright  v.  Fairfield  (c) ;  or 
for  unliquidated  damages  for  a  personal  tort,  the  right  to  sue  for  which  couki 
not  have  passed  to  the  assignees ; — the  nature  of  the  claim  ought  to  have  been 
shown  with  certainty.  Again,  it  is  not  stated  with  sufficient  certainty  whether 
the  damages  were  recovered  before  or  after  the  bankruptcy.  If  not  reco- 
vered till  after  the  bankruptcy,  the  answer  to  this  scire  facias  must  be  founded 
on  an  interference  by  the  assignees.  That  interference  ought  to  have  been 
distinctly  shown ;  Drayton  v.  Dale  (d), 

Mansel,  contrd, — If  the  cause  of  action  is  complete  at  the  time  of  the  bank- 
ruptcy, it  must  go  to  the  assignees.  It  was  so  here.  The  Court  gave 
judgment  for  the  plaintiff  in  the  original  action.  The  damages  were  some- 
thing additional,  which  he  obtained  by  that  judgment,  and  they  could  not  be 
made  the  subject  of  a  plea  in  bar  to  the  original  action.  The  damages 
clearly  pass  to  the  assignees ;  yet  here  the  plaintiff  claims  them  as  his  own. 
The  judgment  here  was  after  the  bankruptcy.  ^Coleridge,  J.^But  it  is  not 
so  stated  in  your  plea.]  No,  but  it  clearly  was  so.  In  Kinnear  v.  Tarrant  (e), 
it  is  eaid  by  Lord  Ellenborough,  that  the  plea  of  bankruptcy  is  a  legal  bar 
which  the  Court  cannot  set  aside  ;  and  the  opinion  of  Lord  Mansfield,  in  a 
case  there  stated,  is  cited  to  the  same  effect.  It  is  clear  that  the  proceeding 
by  sci,  fa,  is  an  action.  The  defendant  may  plead  to  it,  as  to  any  other 
action,  payment  or  any  other  answer.     Here  the  plea  is,  that  the  right  of 


(ii)  Per  Lord  Mamjielif,  Cowp.  728;  2 
Wms.  SauDd.  72,  t. 
<*)  Pleadtr,  (E  6.) 


(r)  2BarD.&Adol.727. 
id)  *2  Barn.  &  Crett.  293. 
(0  15  East,  631. 
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action  claimed  by  the  plaintiff;  was  legally  vested  in  other  persons,  and  that    Kimg^t  Berndt. 
it  became  so  vested  by  the  plaintifi**s  bankruptcy.     While  the  bankruptcy        v^^^^^ 
continues,  the  plaintiff* cannot  claim  any  beneficial  interest  arising  from  that        Batui 
right    The  right  to  recover  at  law  has  passed  to  the  assignees,  and  therefore     Hatw*a«d. 
the  plaintiff"  is  not  entitled  now  to  have  the  set,  fa.    The  damages  in  the  ori- 
ginal action  were  a  part  of  his  personal  estate,  and  as  such  vested  in  his 
assignees. 

Alexander,  in  reply. — The  case  of  Kinnear  v,  Tarrant  is  not  in  point ; — 
that  was  a  set.  fa,  on  a  recognizance  of  bail,  where  there  having  been  a  set. 
fa,  and  an  alioi  $ct,fa,,  a  bankruptcy  had  occurred  between  the  two :  and  the 
question  there  was,  whether  the  bankruptcy  might  then  be  pleaded.  The 
circumstances  there  were  not  at  all  like  the  present. 

Patteson,  J.  (a) — ^This  is  a  proceeding  upon  a  jctre  facias^  brought  by 
a  person  who  has  recovered  a  judgment  in  an  action  of  assumpsit.     The 
defendant  has  pleaded  in  substance,  that  the  plaintiff*  became  bankrupt^ 
but  he  does  not  state  when.    The  plea  begins  by  saying,  that  on  a  certain 
day,  to  wit,  on  &c., — the  day  is  immaterial,  of  course,— he  became  and  was  a 
bankrupt ;  but  it  is  not  averred  whether  this  was  before  or  af^er  the  parti- 
cular time  of  the  judgment.  It  is  alleged,  that  from  the  ^Oth  December,  1831, 
to  the  time  of  the  commission  issuing,  the  plaintiff  was  a  trader,  but  in  the 
latter  part  of  the  plea  it  is  said,  that  **  afterwards  and  before  the  issuing  of 
the  writ  of  act,  fa.,  and  the  commencement  of  the  proceedings  in  set,  fa,,  to 
wit,  on  the  16th  January,  1832,  the  plaintiff*  then  and  there  continuing  a 
bankrupt,  the  commission  being  in  full  force  and  effect  ;*' — assignees  were 
appointed,  and  that  all  the  estate  and  effects  of  the  plaintiff*,  and  all  the 
causes  oi  action,  arising  before  the  bankruptcy,  vested  in  the  persons  so 
appointed.     But  still  it  does  not  appear  but  that  this  bankruptcy  was  before 
action  brought,  and  still  more,  it  does  not  appear  but  that  it  was  before  judg- 
ment given,  so  that  the  defendant  might  before  have  had  the  opportunity  of 
pleading  this  very  bankruptcy  to  the  original  action.     Now  there  is  no  rule 
clearer,  than  that  you  cannot  plead  to  a  set,  fa,  on  a  judgment,  that  which 
might  have  been  pleaded  in  defence  of  the  original  action.     I  have  looked 
into  the  authorities  to  see  how  this  point  has  been  raised ; — as  far  as  those 
stated  in  the  note  to  Williams's  Saunders  (6)  go,  it  appears  in  every  one  of 
them  affirmatively,  that  the  defendant  could  have  pleaded  the  matter  before. 
In  this  case  it  does  not  appear  to  be  so ;  but  as  the  defendant  has  not  pleaded 
that  plea,  unless  the  fact  be  that  he  had  not  an  opportunity  before  of  plead- 
ing it,  it  is  incumbent  on  him  to  sUte  the  time  when  the  judgment  was 
obtained,  that  we  might  see  whether  he  had  or  not.     If  he  had  stated,  that 
after  the  judgment  the  plaintiff*  had  become  bankrupt,  we  should  have  seen 
that  he  could  not  have  had  an  opportunity  of  making  that  defence  at  an  earlier 
period.     It  seems  to  me  that  the  cause  of  demurrer,  which  is  here  specially 
stated,  that  it  is  not  averred  with  sufficient  certainty  when  the  judgment  was 
recovered,  is  a  good  cause  of  demurrer.     I  do  not  know  whether  it  would  or 
not  be  a  good  cause  of  general  demurrer,  but  it  is  certainly  good  upon  special 
demurrer. 

(a)  Lord  Denman,  C,  J.  was  abscnU  (fc)  1  \\m%,  Saund,  72,  t. 
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Williams,  J. — I  am  of  the  tame  opinion.  If  ^  bankruptcy  did  ooeur 
before  the  judgment,  there  was  an  opportunity  of  pleading  it  in  defence,  and 
it  should  have  been  pleaded ; — the  cases  are  numerous  to  that  effect.  Here 
the  matter  is  lefl  in  uncertainty. 

Coleridge,  J. — I  concur  with  the  rest  of  the  Court,  on  this  short  ground, 
— the  plaintiff  has  sued  upon  a  cause  of  action,  has  got  a  judgment,  and  must 
primd  facie  be  presumed  entitled  to  the  fruits  of  that  judgment;  yet  he  is 
now  sought  to  be  deprived  of  that  which  clearly  appears  to  be  his  right,  by 
the  defendant's  plea,  that  the  plaintiff  has  become  a  bankrupt,  and  that  all 
his  rights  have  become  vested  in  his  assignees.  That  may  or  may  not  be  a 
defence,  according  to  the  time  when  the  bankruptcy  happened.  That  time 
should  have  been  distinctly  shown.  He  who  alleges  a  state  of  things  to 
take  away  a  right  from  another  party,  is  bound  to  make  the  case  perfectly 
clear,  and  is  not  at  liberty  to  state  things  which  may  be  consistent  with  one 
issue  or  another,  but  must  state  distinctly  what  is  his  right. 

Pattesoh,  J. — In  the  case  in  15  East,  it  appears  negatively  that  the  party 
could  not  have  pleaded  before,  for  it  is  a  set,  fa*  on  a  recognisance  of  bail. 

Judgment  for  plaintiff. 


A  warrant  of  at- 
tornfy  was  given, 
■ubject  to  an 
agrenornt  that 
judgment  was  not 
to  be  entered  up 
and  axecutton 
issued  until  a 
certain  time,  un- 
less in  tlie  mean- 
time the  defend- 
ant became  banlc- 
rupt  or  insolvent: 
—!/«/<  Uiat  tlie 
word  *•  insolvent" 
could  not  be  re- 
strained to  talcing 
thebene6tofthe 
Insolvent  Debtors* 
Act,  but  tliat  tlie 
plaintiff  micht 
proceed  on  the 
warrant  of  at- 
torney, on  the  de- 
fendant being  in 
such  a  situation  as 
to  owe  more  than 
he  bad  assets  to 
pay  with. 


BiDDLECOMBE  V.  BoNp. 

^HE  defendant,  on  6th  December,  1834,  gave  a  warrant  of  attorney  to  the 
plaintiff  to  secure  the  sum  of  1 70/.  By  the  defeasance,  it  was  agreed 
between  the  plaintiff  and  the  defendant,  that  no  judgment  should  be  entered 
up,  or  execution  issue,  unless,  or  until  default  should  be  made  in  payment  of 
the  said  sum  of  170/.  by  three  several  instalments  of  56/.  ]3s.  4cf.  each, 
payable  respectively  on  three  several  days  agreed  upon.  On  30tb  March, 
1 835,  a  short  time  before  the  first  instalment  became  due,  an  agreement  was 
entered  into,  by  which  an  extension  of  time  was  given.  The  agreement  was 
to  the  following  effect : — 

''  Memorandum  of  agreement  entered  into  the  thirtieth  day  of  March, 
one  thousand  eight  hundred  and  thirty-five,  between  William  Biddle* 
combe,  of  Southampton,  draper,  of  the  one  part,  and  Thomas  Bond,  of 
Southampton,  hatter,  of  the  other  part.  Whereas  Thomas  Bond  has  by  his 
warrant  of  attorney  secured  unto  IVilUam  Biddlecombe  the  sum  of  one 
hundred  and  seventy  pounds,  payable  by  three  equal  instalments,  the  first 
whereof  becomes  payable  on  the  sixth  day  of  April  next.  It  is  hereby 
agreed  between  the  said  parties,  that,  in  consideration  of  thirty  pounds,  to  be 
paid  by  the  said  Thomas  Bond,  in  pursuance  of  his  acceptance  for  that 
amount,  at  three  months'  date  from  this  day,  and  of  his  hereby  agreeing  to 
pay  the  further  sum  of  twenty-six  pounds  on  or  before  the  twenty-ninth  day 
of  September  next,  and  the  remainder  of  the  debt  by  instalments  of  various 
small  sums,  according  to  his  ability,  so  that  the  whole  shall  be  dischaiged 
with  interest  on  or  before  the  first  day  of  April,  one  thousand  eight  hundred 
and  thirty-six :  then,  unless  the  said  Thomas  Bond  shall  in  the  meantime 
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have  disposed  of  his  business,  or  unless  he  shall  have  become  bankrupt  or  King't  Bwck. 

insolvent,  the  said  (VtUimm  Biddiecombe  shall  not  enter  up  judgment  on  his  ^^s^^ 

warrant  of  attorney,  but  otherwise  it  shall  remain  in  full  force.     Witness  the  Biddlicombb 

hands  of  the  parties.                                                               W.  Biddiecombe,  Bond. 

Thomas  Bond.'* 

On  the  8th  July,  1835,  the  stock  in  trade  and  effects  of  the  defendant 
were  taken  in  execution  under  aji.fa,  issued  at  the  suit  of  the  plaintiflfon  a 
judgment  entered  upon  the  warrant  of  attorney.  On  the  14th  July  an  order 
was  made  by  Williams,  J.  for  setting  aside  the  judgment  and  execution,  on 
the  ground,  that  although  the  defendant  was  not  in  solvent  circumstances,  he 
had  never  disposed  oi  his  business,  become  bankrupt,  or  taken  the  benefit  of 
the  Insolvent  Debtors'  Act,  or  made  any  declaration  of  insolvency.  A  rule 
was  obtained  to  show  cause  why  the  order  of  IViliiams,  J.  should  not  be  set 
aside,  upon  affidavits  which  showed  that  in  several  conversations  the  defend- 
ant had  admitted  that  he  could  not  pay  twenty  shillings  in  the  pound,  if  he 
were  called  upon  to  make  immediate  payments  to  all  his  creditors,  and  that 
his  circumstances  were  generally  embarrassed. 

Hodges  showed  cause. — As  it  is  admitted  that  the  defendant  had  not 
either  disposed  of  his  business  or  become  bankrupt,  the  question  is,  whether  he 
can  be  said  to  have  become  insi^vent  within  the  only  other  alternative  of  the 
agreement,  so  as  to  authorize  the  plaintifiT  in  signing  judgment,  and  issuing 
execution.  It  may  be  true,  that  as  a  general  proposition,  insolvency,  as 
respects  a  trader,  means  that  he  is  not  in  a  situation  to  make  his  payments  as 
usual;  Bayley  v.  Sckofield{a\  Cutler  v.  Sanger (b).  The  question  here, 
however,  is,  what  is  the  meaning  to  be  attached  to  the  word  **  insolvent*' 
in  this  agreement,  standing  as  it  does  in  close  connection  with  bankruptcy ; 
it  can  only  mean  having  taken  the  benefit  of  the  Act  for  the  Relief  of  In- 
solvent Debtors.  In  re  Birmingham  Benefit  Society  (c)  a  similar  construction 
was  put  on  the  word  when  used  in  a  statute.  The  33  Geo.  3,  c.  54,  s.  10, 
enacted,  that  if  any  person  holding  office  should  become  bankrupt  or  in- 
solvent, his  assignees  should  pay  all  sums  due,  &c.  The  Vice«Chancellor 
considered,  that  in  the  statute  the  legislature  could  only  mean,  by  the  ex- 
pression '*  insolvent,"  a  person  who  had  availed  himself  of  the  Act,  and 
accordingly  dismissed  the  petition  with  costs.  The  same  interpretation 
must  be  put  upon  the  agreement  in  the  present  case ;  and  if  so,  the  state  oi 
things  which  authorized  the  signing  of  the  judgment  and  issuing  of  the  exe» 
Ctttion  never  occurred.  The  order  for  setting  them  aside  must  therefore 
stand. 

Erie,  in  support  of  the  rule,  relied  upon  Parker  v.  Gossage  (i). 

Lord  Denhan,  C.  J. — I  think  we  should  not  be  justified  in  restraining 
the  meaning  of  the  word  ''  insolvent"  in  the  agreement  to  so  narrow  a 
compass  as  the  actual  taking  the  benefit  of  the  Insolvent  Act.  The  ex- 
pression must  have  a  wider  interpretation ;  and  I  am  therefore  of  opinion, 

(ii)  1  Mavle  &  Selw.  354.  (c)  3  Sim.  421. 

(6)  2  Glyn  &  J.  469.  {d)  I  Gale,  288. 
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King't  Bench,  that  the  plaintiff  has  not  violated  the  stipulation  contained  in  the  agreeroent 
The  rule  must  accordingly  be  absolute  for  setting  aside  the  order  of  the 
learned  judge. 


BiDDLBCOMBl. 
V. 

Bono. 


Patteson^  J.  and  Coleridge,  J.  concurred. 

Rule  absolute. 


Mee  and  aD^  v.  Tomlinson. 

JJ^itflTw^^^^^  INDEBITATUS  ASSUMPSIT  for  work  and  labour  as  attomies,  money 
and  labour.monej  p^id,  and  on  an  accouut  stated.  Each  count  laid  the  sum  at  200/.  Fifdi 
Mccoant luted.  plea«  as  to  the  sum  of  20/.,  parcel  of  the  said  sum  of  561,  lis,  8(/.,  parcel  of 
'*****i"f  di^^'  *^®  monies  in  the  first  two  counts  mentioned ;  and  as  to  the  said  sum  of  20/., 
moDim  in  the  parcel  of  the  said  sum  of  56/.  l\s,  8J.,  parcel  of  the  said  money  in  the  last 
n^tlrnrd^aDd  u  *^°""'  mentioned,  the  defendant  says  actionem  non,  because  he  says,  that  the 
to  c<v.,  i»Aci  of  said  sum  of  20/.,  so  found  to  be  due  to  the  plaintiff  on  an  account  stated,  is 
iMt  TOunf  me  **  ^^®  ^^^  8"*"  ®^  2^^>  parcel  of  the  monies  in  the  two  first  counts  mentioned ; 
tioned,  uiat  the  and  that  the  said  two  sums  of  20/.  each  are  the  same  debt,  and  not  other  and 
VmthcM^  different  debts.  The  defendant  then  pleaded  payment  of  the  sum  of  20/. 
debt,  And  tb«D  in  full  satisfaction  and  discharge  of  the  said  promises,  as  far  as  the  same 
fMti!^o°of  th^  related  to  the  said  debt  of  20/.,  and  of  all  damages  susuined  by  the  plain- 
^'  •7?*''*  **"  *'^*  ^y  reason  of  the  non -performance  thereof,  and  that  the  plaintiffs  then 
that  this  pie«  was  scccpted  and  reccivcd  the  same,  &c. ;  concluding  with  a  verification  and 
b^^much^of***"'  prayer  of  judgment,  if  the  said  plaintiffs  ought  to  have  their  aforesaid  action 
the  90/.  due  on  thereof  against  him.  Seventh  plea,  as  to  17/.  \7s,  8</.,  parcel  of  the  said 
l«'lli^n«b;e*lr*  '"™  ^^  ^2^-  ^*-  ^^'  '"^  ^''®  second  plea  mentioned,  parcel  of  the  said  monies 
the  count  for  in  the  first  and  second  counts  mentioned  ;  and  as  to  the  sum  of  3!)/.  9f .  8</., 
ru*d'h^**mud»"to  residue  of  the  said  sum  of  111/.  13*.  5c?.  in  the  first  plea  firstly  mentioned, 
the  count  for  and  to  which  the  second  plea  is  not  pleaded;  and  as  to  the  sum  of 
£r«tf7a'iso,  tiu^t  it  1 7^*  1 7'*  ^^M  W^^  o^  ^1^6  said  sum  of  22/.  3«.  9d,  in  the  sixth  plea  mentioned, 
WM  unobjec-  and  parcel  of  the  monies  in  the  last  count  mentioned  ;  and  as  to  the  sum  of 
count  of  uip  >vpr-  39/.  9s.  8c/.,  rcsiduc  of  the  said  sum  of  111/.  13f.  5(/.,  in  the  said  first  plea 
raent  of  Identity,  gecondly  abovc  mentioned,  to  which  the  said  sixth  plea  is  not  pleaded,  the 

as  tliat  averment      ^    g*      ,  -  ,  ,t^  ji-/» 

merely  nroounted  defendant  says  actionem  non,  because,  he  says,  that  before  and  at  the  time  of 
«h  "the  iu^°"  the  commencement  of  the  suit,  the  plaintiffs  were,  and  from  thence  hitherto 
dueonuieac  have  been,  and  still  are,  indebted  to  the  defendant  in  the  sum  of  57/.  7s,  4J., 
d^e"in  uie  Mm"  ^^^  money  before  then  had  and  received  by  the.  plaintiffs  to  the  use  of  the 
cause  of  acUon  defendant,  and  for  money  found  to  be  due  from  the  plaintiffs  to  the  defend- 
S>Ded*iu"iJie  fint  *"'  ^^  ^  account  before  then  stated  between  them ;  which  said  money,  so 
two  eounto,  which  Juc  and  owinff  from  the  plaintiffs  to  the  defendant,  equals  the  damages 

is  allowable  by  Uie  .j.ti-.«..  /.i  ^ii_j    /•     j 

new  rules  sustamed  by  the  plamtiffs  by  reason  of  the  non-performance  by  the  defend- 

«.  A  pie*  of      ant  of  the  promises  in  the  declaration  mentioned,  so  far  as  they  relate  to  the 

•et-offofasmalier  .  •   i       t  •         i         •         t       i     ^  ...  .  ,  /.  . 

sum  titan  tiuit  to  sums  to  which  tbis  plea  IS  pleaded,  as  m  the  mtroductory  part  thereof  is 
^^^led*^^  bad  **  mentioned  and  set  out;  of  which  said  money  so  due  and  owing  to  the  defend- 
ant as  aforesaid,  he  the  defendant  is  ready  and  willing,  and  hereby  oflfers  to 
set  off  and  allow  the  plaintiffs  the  full  amount  of  the  said  damages,  secundum 
furmam  statnti.  Special  demurrer  to  the  fifth  plea,  for  that  the  plaintiflfs  had 
declared  in  assumpsit,  first,  in  200/.  for  work  and  labour;  secondly,  in  200/. 


MICHAELMAS  TERM,  1836.  615 

for  money  paid ;  and  in  200/.  on  an  account  stated  ;  and  yet  the  defendant    KingU  Btneh. 

hath  alleged  and  pleaded,  that  20/.  and  20/.,  part  of  the  three  demands,  are        v^v/^i' 

one  debt  of  20/. ;  that  the  defendant  hath  wrongfully  attempted  to  confine  ^** 

the  plaintiffs  to  one  demand ;  that  the  said  fifth  plea  is  double,  in  first     ToMUNioir« 

denying  that  the  causes  of  action  are  different,  and,  secondly,  pleading  accord 

and  satisfaction;  that  the  accord  and  satisfaction  is  in  satisfaction  of  the 

damages  generally,  and  not  of  the  damages  as  to  the  20/.,  and  the  accord 

and  satisfaction  is  pleaded  in  bar  of  the  cause  of  action,  and  not  of  the 

whole ;  nor  does  the  plea  show  that  the  residue  was  a  distinct  demand  or 

contract,  or  that  it  was  paid  or  satisfied ;  and  that  the  plea  does  not  state  in 

particular  to  how  much  of  the  sum  in  the  second  count  the  fiflh  plea  is 

pleaded.     Special  demurrer  to  the  seventh  plea,  for  that  the  seventh  plea  is 

a  plea  of  set-off,  and  in  the  introductory  part  thereof  the  plea  is  stated  to  be 

as  to  four  several  sums,  amounting  to  114/.  14«.  8</.,  and  yet  the  set-off*  is 

only  a  demand  of  57/.  7s,  4^.,  which  is  pleaded  as  equal  to  the  whole,  and 

not  to  a  part,  and  is  set  off  against  the  whole.     Joinder  in  demurrer, 

J.  Barley  in  support  of  the  demurrer. — The  fifth  plea  is  clearly  bad  on 
account  of  the  averment  of  identity.  That  objection  is  always  valid  on 
special  demurrer.  The  seventh  plea  enumerates  several  sums  of  money, 
which  amount  in  the  whole  to  114/.  14^.  8c/.,  as  the  amount  of  the  sum 
claimed  to  which  it  is  pleaded.  It  then  pleads,  by  way  of  set-off  to  the 
whole  of  that  aggregate  sum,  a  set-off  of  571.  7s.  4d.  only,  which  is  a  lesser 
sum.  Thomas  v.  Heathom  {a)  shows,  that  the  payment  of  a  smaller  sura 
cannot  be  pleaded  in  satisfaction  of  a  larger  amount:  d fortiori j  a  smaller 
sum  cannot  be  pleaded  by  way  of  set-off*  against  a  larger,  unless  it  be  re- 
stricted as  being  a  plea  to  a  part  only.  Here,  the  smaller  sum  is  pleaded 
to  the  whole  of  the  larger  sum,  and  the  plea  is  therefore  bad. 

AdfUson  contrd. — The  fifth  plea  is  unobjectionable  on  the  ground  of  there 
being  an  averment  of  identity.  It  is  not  averred  that  the  debts  are  identical, 
but  that  the  sum  of  20/.,  due  on  the  account  stated,  is  due  in  respect  of  the 
same  cause  of  action  as  the  20/.  due  in  respect  of  the  two  first  counts. 
Sheldon  v.  CUpsham  (6)  is  an  authority  to  show  that  the  present  form  of 
pleading  is  good.  [Coleridge^  J. — There  is  another  objection.  The  plea 
admits  a  sum  to  be  due  on  the  first  and  second  counts,  without  specifying 
how  much  is  due  on  each.  How  are  the  plaintiffs  to  know  how  much  is 
admitted  to  be  due  on  one  count,  and  how  much  on  the  other?]  If  that  be 
objectionable,  every  plea  of  tender  which  has  hitherto  been  drawn  must  be 
equally  bad ;  yet  it  has  never  been  thought  necessary  to  specify  in  a  plea  of 
tender  how  much  is  tendered  in  respect  of  each  count ;  nor  can  that  be 
necessary  in  this  case.  As  to  the  point  on  the  seventh  plea,  this  case  is 
distinguishable  from  Thomas  v.  Heathom.  Here,  the  sum  sought  to  be 
recovered  is  the  amount  of  damages  sustained  by  the  non-performance  of  the 
promise.  It  is,  therefore,  sufficient  if  the  sum  set  off  exceeds  the  amount  of 
those  damages,  though  it  may  not  be  sufficient  to  cover  the  whole  amount 
claimed.  In  the  case  referred  to,  Holroydy  J.  distinctly  says,  that  **  a  set-off 
of  a  smaller  sum  is  sufficient,  because  a  part  only  may  be  set  off."    The 

(a)  2  Barn.  &  Cresi.  477.  (fc)  Sir  T.  Raym.  449. 
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Khig'9  Btmk.    evidenoe  would  be  precisely  the  lame  whether  die  plea  of  set-off  mmtioiied 
only  a  smaller  sum,  or  a  sum  equal,  or  greater  ia  amount. 


Mn 

TeHujiaoN.  ^*  ^V^  ^  reply. — ^The  objection  to  the  fifth  plea,  that  it  does  not  specify 
die  amount  of  the  debt  claimed  in  the  first  and  second  counts  respectively, 
to  which  it  applies,  has  not  been  answered.  No  argument  can  be  drawn 
from  the  mode  in  which  it  may  have  been  customary  to  draw  the  plea  of 
tender ;  the  propriety  of  the  present  course  may  be  discussed  when  the  ques^ 
tion  is  raised.  The  seventh  plea  clearly  purports  to  set  off  a  smaller  sum 
against  a  greater.  The  aigument  on  the  other  side  rests  wholly  on  taking 
the  expression  "  damages"  only,  without  reading  the  whole  of  the  plea. 

Pattison,  J.  (a). --This  is  an  action  of  assumpsit,  and  the  dedaradan 
contains  three  counts,  namely,  for  work  and  labour,  for  money  paid,  and  on 
an  account  stated.  The  fifth  and  seventh  pleas  have  been  demurred  to. 
The  fifth  plea  contains  an  averment  of  the  identity  of  several  sums  of  20/. 
therein  mentioned.  I  at  first  thought  that,  on  account  of  this  allegation  of 
the  idendty  of  the  sums  claimed  in  the  different  counts,  the  plea  was  bad. 
In  declarations  for  trespass,  where  there  have  been  two  counts  on  different 
trespasses,  such  an  allegation  has  always  been  held  ground  of  substanual  objec- 
don.  But  Mr.  Adduon  has  sadsfied  me,  from  the  way  in  which  he  puts  the  case, 
that  the  plea  is  not  demurrable  here  on  that  ground,  for  he  sUtes  that  that 
which  is  averred  here  is  in  efiect  merely  that  the  sum  of  201,,  in  the  first  and 
second  counts  mentioned,  is  a  debt  arising  out  of  the  same  cause  of  acdon  si 
diat  mentioned  in  the  account  stated.  Now  the  new  rules  have  allowed  a 
count  on  an  account  stated  to  be  put  into  a  declaradon,  though  with  another 
count  on  the  same  cause  of  acdon :  so  diat  so  far  there  is  no  objection.  But 
then  there  are  other  grounds  of  demurrer.  This  objection  to  the  fifih  plea 
might  be  given  up,  but  another,  which  is  also  pointed  out  as  ground  for  the 
special  demurrer  to  that  plea,  is  relied  on,  namely,  that  the  plea  does  not 
state  to  how  much  of  the  sum  mendoned  in  the  two  first  counts  respecdvely 
it  is  pleaded.  It  is  contended,  that  it  ought  to  point  out  specifically  how 
much  it  is  intended  to  cover  in  the  first  count,  and  how  much  in  the  second 
count.  '  I  think  that  is  a  good  objecdon,  for  we  must  take  the  cause  of 
action  for  work  and  labour,  to  be  different  from  that  for  money  paid.  It  is 
right  that  the  defendant  should  let  the  plaindff  know  what  part  of  the  one, 
and  what  part  of  the  other  cause  of  action  he  pleads  to.  The  only  difficulty 
I  have  felt  has  been  with  reference  to  the  argument  on  the  analogy  of  die 
plea  of  tender,  which  is  said  to  apply.  This  mode  of  pleading  a  tender 
depends  upon  an  inveterate  practice ;  but  it  does  not  follow,  when  we  come  to 
a  new  system  of  pleading,  or  rather  to  the  revival  of  tl\e  old  system,  that  we 
should  extend  this  pracdce  to  a  different  part  of  the  system  of  pleading.  On 
the  contrary,  it  seems  to  me  right,  that  in  a  plea  of  set-off  the  defendant 
should  distincdy  point  out  to  what  part  of  the  demand  his  set-off  is  meant  to 
apply.  This  one  objecdon  on  the  fifth  plea  is  quite  sufficient  to  call  on  us  to 
give  judgment  for  the  plaindfis  on  that  plea :  and  that  being  so,  I  do  not 
think  it  necessary  to  enter  into  the  consideration  of  the  other  objections 
applicable  to  that  plea.     With  respect  to  the  seventh  plea,  the  principsl 

(a)  Lord  Drnman,  C.  J.  wat absent. 


AfXB 
V. 
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objection  te,  Ibat  the  plea  Ss  pleaded  as  to  a  large  sum  of  money,  namely,  the  KmgU  BendL 
sum  of  114/.  14f.  8d.,  and  the  set-off  only  equals  half  that  amount,  alleging 
that  the  half  is  equal  to  the  damages  sustained  by  the  plaintiff,  so  that  it  is 
a  plea  of  set-off  of  a  smaller  against  a  larger  sum  of  money,  and  that  too  not  TomlVniov. 
by  way  of  deduction  but  of  equivalent.  I  have  rarely  seen  such  a  plea  of 
deduction.  The  sum  stated  is  immaterial,  both  in  the  declaration  and  in  the 
plea,  and  generally  there  is  a  larger  sum  stated  in  the  plea  than  in  the  decla- 
ration. That  is  to  enable  the  defendant  to  show  what  is  really  due  to  him, 
and  to  enable  him  to  set  off  what  is  so  due  against  what  is  claimed  against 
him.  I  do  not  know  that  it  was  necessary  to  say  that  the  sum  claimed  to 
be  set  off  exceeded  the  damages  stated  in  the  declaration,  for  the  plea  might  be 
in  the  form  of  a  plea  by  way  of  deduction.  It  may  be  necessary  now  perhaps 
that  it  should  be  so,  but  I  have  not  seen  any  plea  of  that  kind.  Mr.  AikUson 
says,  that  the  plea  in  this  case  is  not  inconsistent  on  the  face  of  it,  for  he 
says,  *'  though  I  have  to  answer  a  claim  of  114/.  14^.  Sd,,  I  do  not  admit 
that  such  a  claim  is  good,  but  I  assert  that  I  have  a  claim  of  57/.  7s,  4il.,and 
that  that  claim  is  equal  to  the  damages  which  you  have  in  reality  sustained 
from  the  breach  of  my  promise."  That  is  certainly  a  new  way  of  pleading  a 
set-off.  The  defendant  admits,  for  the  purposes  of  the  plea,  the  facts  stated 
in  the  declaration,  but  if  he  selects  a  portion  of  the  plaintiffs'  demand,  it 
must  be  taken  that  he  admits  the  amount  there  stated  to  be  due,  and  he 
should  plead  a  set-off  equal  in  amount  to  what  is  thus  admitted  to  be  due. 
If  he  means  to  admit  only  so  much  as  is  equal  in  amount  to  the  amount  of 
his  set-off,  he  should  have  pleaded  it  so ;  otherwise  he  appears  to  treat  the 
demand  as  a  demand  of  unliquidated  damages,  and  then  he  cannot  plead  a 
set-off  against  unliquidated  damages  at  all.  This  plea  might  be  good  in  this 
way.  Suppose  that  the  sum  had  been  stated  in  the  first  count,  and  then  that 
there  had  been  an  account  stated,  he  might  have  pleaded  the  identity  of  the 
sums  stated  in  the  two  counts,  and  might  have  averred  that  he  did  not  owe 
the  money  thus  demanded.  On  the  face  of  this  plea,  it  appears  to  me  that 
this  is  an  attempt  to  set  off  a  small  sum  of  money  against  a  larger ;  and  that 
the  averment  to  support  the  plea  is  not  equivalent  to  an  averment  that  no 
more  than  the  smaller  of  these  sums  is  due.  I  have  looked  into  the  case  of 
Thomas  v,  Heathomy  and  I  am  of  opinion  that  the  present  case  falls  within 
the  principle  of  that  decision.  I  do  not  think  that  the  allegation  in  this  plea 
can  be  considered  as  an  averment  that  no  more  than  57/.  7s,  4d,  is  due  to 
the  plaintiffs,  and  that  the  defendant  has  a  set-off  to  that  amount ;  and  I  am 
therefore  of  opinion  that  there  must  be  judgment  for  the  plaintiffs  on  the 
demurrer  to  the  seventh  plea. 

Williams,  J. — I  am  of  the  same  opinion.  The  defendant  says,  that  he 
admits  the  sum  of  114/.  14«.  Sd,  to  be  due  as  a  debt,  and  then  he  seeks  to 
extinguish  it  by  setting  off  a  claim  of  his  own  for  a  less  sum.  He  admits, 
however,  that  this  might  be  an  insufficient  answer,  but  that  it  is  in  effect 
pleading  that  the  damages  sustained  by  the  plaintiffs  are  not  equal  in  amount 
to  more  than  the  smaller  sum.  If  he  means  the  damages  in  general  claimed 
in  the  declaration,  the  payment  of  this  smaller  sum  would  be  no  discharge  at 
all.  If  he  means  the  damages  really  sustained,  he  should  have  pleaded  that 
in  terms.  It  seems  to  me,  therefore,  that  the  seventh  plea  is  bad.  With 
respect  to  the  fiflh  plea,  there  is  one  objection  to  it  which  is  decisive.     The 
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Kimg*B  BffMc*.  defendant  has  choien  to  say  that  a  certain  sum  is  dae  in  respect  of  the  two 
first  counts ;  he  should  have  said  how  much  is  due  upon  the  one,  and  how 
much  upon  the  other. 


Mil 

V. 
TOMUWSOW, 


Coleridge,  J. — I  have  nothing  to  add  to  what  iny  brother  PatUsom  has 
already  said  as  to  the  seventh  plea,  except  this,  that  I  cannot  conceive  an 
objection  to  a  plea  of  set-off  in  the  way  of  deduction  ;  and,  since  the  new 
rules,  I  have  seen  pleas  of  payment  as  to  part,  and  set-off  as  to  the  residue, 
pleaded  without  objection.  I  do  not  see  how  it  is  possible  to  sustain  the 
fifth  plea.  I  was  afraid  that  it  would  prove  to  be  bad  when  the  thing  came 
to  be  argued  upon  principle,  for  there  was  no  practice  to  support  it,  and  it  is 
clearly  contrary  to  principle.  The  plaintiff  has  a  right  to  know,  when  he 
claims  to  have  the  causes  of  action,  how  much  the  defendant  admits  to  be 
due  upon  the  one,  and  how  much  upon  the  other.  When  that  difficulty  was 
put,  no  answer  on  principle  could  be  given.  The  only  thing  that  could  be 
said  was  to  refer  to  the  practice  upon  the  plea  of  tender.  On  that  plea  any 
objection  of  this  sort  would  be  met  by  the  inveteracy  of  the  practice ;  and 
that  plea,  as  now  pleaded,  must  therefore  be  considered  to  have  become  a 
recognized  irregularity  ;  but  though  that  is  so  in  one  case,  it  does  not  foUow 
that  we  should  extend  our  favour  to  the  irregularity  itself,  so  as  to  recog- 
nize it  in  another  instance.  The  whole  plea  is  a  new  attempt  at  pleading  a 
set-off  in  a  new  manner,  which  does  not  deserve  the  favour  of  the  Court, 
and  I  for  one  am  not  disposed  to  treat  it  with  favour. 

Judgment  for  the  plaintiffii. 


It  it  not  bj  the 
4  &  5  ir.  4,  c  76, 
8.  79.  compulsory 
on  an  appcllaiit 
|«ri«b  agaiDftt 
an  ord«r  of  re- 
moval, to  giTe 
Dotiro  of  app«»al 
withiu  twenty- 
one  days  after 
notice  of  Uie 
order  of  removal 
being  made. 


The  King  v.  The  Justices  of  Suffolk. 

J^ULE  for  a  mandamus  to  be  directed  to  the  Justices  of  Suffolk,  commanding 
them  to  enter  appearances,  and  hear  an  appeal  against  an  order  of  re- 
moval. Notice  of  the  order  of  removal  was  received  by  the  appellant  parish, 
on  the  18th  September.  On  the  9th  October,  a  notice  of  appeal  was  given  to 
the  Borough  Sessions.  On  the  13th  October,  this  being  discovered  to  be 
erroneous,  another  notice  of  appeal  to  the  County  Sessions  was  given.  On 
the  2Sd  October  the  sessions  were  held.  The  notice  of  appeal  was  in  suf- 
ficient time,  according  to  the  old  law,  and  the  only  question  was,  whether 
under  the  terms  of  the  4  &  5  fVill.  4,  c.  76,  s.  79,  (a)  the  notice  of  appeal 


(a)  By  ».  79,  "  No  poor  person  Bhall  be 
removed  or  removable  under  any  order  of  re* 
mova],  from  any  parish  or  workhoase,  by 
reason  of  his  being  chargeable  to,  or  relieved 
therein,  until  twenty-ooe  days  after  a  notice 
in  writing  of  his  lieing  so  chargeable  or  re* 
lieved,  accompaoietl  by  a  copy  or  counterpart 
of  the  order  of  removal  of  such  person,  and 
by  a  copy  of  the  eiaminatton  upon  which  such 
order  was  made,  shall  have  l>een  sent  by  post 
or  otherwise,  by  the  overseers  or  guardians  of 
the  parish  obtaining  such  order,  or  any  three 
or  more  of  such  guardians,  to  the  overseers  of 
the  parish  to  whom  such  order  shall  be  di- 
rected.  Provided  always,  that  if  such  over- 
seers or  guardians  shall,  by  writing  under  their 


hands,  agree  to  submit  to  such  order,  and  to 
receive  such  poor  person,  it  shall  be  lawfaS  to 
remove  such  poor  person  according  to  tbe 
tenor  of  such  order,  althoogh  the  period  of 
twenty  one  days  may  not  have  elapsed.  Pro- 
vided also,  that  if  notice  of  appeal  against 
such  order  of  removal  shall  be  received  by  tbs 
overseers  or  guardians  of  tbe  parish,  fiom 
which  such  poor  person  is  directed  in  such 
order  to  be  removed,  within  the  period  of 
twenty-one  days,  it  shall  not  be  lawful  to  re- 
move such  poor  person  until  after  the  tiioe  for 
prosecuting  such  appeal  shall  have  expired,  or 
in  case  such  appeal  shall  be  duly  prosecuted, 
until  after  the  final  determination  of  such  ap- 
peal." 
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ought  not  to  have  been  given  before  the  expiration  of  twenty-one  days  after    King't  Bench, 
the  receipt  of  the  notice  of  the  order  of  removal.  s^v-^ 

The  Kino 

B.  Andrews  showed  cause,  and  contended  that  an  alteration  in  the  law  had  jbe  Justices  of 
been  effected  by  the  4  &  5  Will.  4,  c.  76  ;  and  that  s.  79»  as  explained  by       Suffolk. 
8.  81,  (a)  must  be  interpreted  to  be  compulsory  on  the  appellant  parish  to 
give  notice  of  appeal  within  twenty-one  days  after  receipt  of  notice  of  the 
order  of  removal. 

Thesiger  contrdy  contended  that  the  statute  made  no  alteration  as  to  the 
time  within  which  the  notice  should  be  given  ;  and  that  the  only  object  of 
the  legislature  was  to  prevent  an  actual  removal  until  after  the  expiration  o£ 
twenty-one  days.     He  was  stopped. 

Lord  DENiiAN,  C.  J. — Upon  a  purview  of  what  appears  to  have  been  the 
intention  of  the  legislature,  I  am  of  opinion  that  no  alteration  has  been  made 
as  to  the  time  within  which  notice  of  appeal  must  be  given,  as  it  appears  to 
me  the  practice  remains  as  it  did  before.  I  think,  therefore,  that  the  notice 
in  the  present  case  was  sufficient. 

Pattbson,  J.— It  appears  to  me  that  the  only  effect  of  the  provision  as  to 
the  twenty-one  days,  is  to  prevent  the  removal  of  a  pauper  until  the  expira- 
tion of  twenty-one  days,  unless  something  is  done  by  the  parish  to  whom  the 
order  of  removal  is  directed,  showing  an  intention  to  yield  to  the  order.  If 
they  allow  twenty-one  days  to  elapse  without  giving  any  notice  of  appeal, 
then  the  removing  parish  may  remove  the  pauper  at  once.  That  seems  to 
be  the  only  consequence  of  not  giving  any  notice  within  twenty-one  days. 
The  Act,  therefore,  does  not  compel  the  appellant  parish  to  give  the  notice 
of  appeal  within  twenty-one  days«  and  take  away  the  right  to  appeal,  if  it 
be  not  given  within  that  period. 

Williams,  J. — I  am  of  the  same  opinion.  I  conceive  the  only  novelty 
introduced  by  the  statute  is  the  non-removal  of  the  pauper  until  after  the 
expiration  of  twenty-one  days.  The  question  what  is  proper  and  timely 
notice  stands  as  it  did  before. 

Coleridge,  J.— I  think  that  it  would  not  be  a  correct  interpretation  of  the 
79th  section,  to  make  it  compulsory  in  its  direction  on  the  appellant  parish 
to  give  notice  of  appeal  within  twenty-one  days.  The  mischief  intended  to 
be  prevented  by  the  Act,  was  the  de  facto  removal  of  paupers  after  the 
order  made,  before  the  other  parties  had  had  time  to  consider  whether  or  not 
the  order  would  be  acquiesced  in.  The  question  as  to  the  time  within  which 
notice  of  appeal  is  to  be  given,  remains  as  it  was  before.  This  rule  must, 
therefore,  be  made  absolute. 

Rule  absolute. 

(a)  Sect.  81,  requiies  a  statement  of  the  grounds  of  appeal  to  be  given. 
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Willis  and  an'.  Assignees  of  Norcliffe,  a  Bankrupt, 
V.  The  Bank  of  England. 

1.  A  notice  of        'Y^^^^^   ^^  ^^^^  ^^'^^  F>*^  ^^'^*  O^  ^^^'  ^^^'      ^^  '  "^  E'^"^'     At 

rap^y  ffiv^Vo  ^  ^^  '^^  ^^  ^*^  Spring  awises,  at  Lammter^  a  verdict  was  fomid^or 

the  B«nk  of  Eoff.  the  plaiDtifTs  with  1500^.  damages,  subject  to  the  opinion  of  the  Court  oa 
l-t;i"«.';:::t"'  the  following  c«e:- 

nnoirauoii  to  b«  2iid  Morch^  1899,  MesBTS.  BlaekHock  and  Bvnce,  soNcilorB  in  London^ 
Bnutrh  Banks,  k  received  1600/.  on  acconnt  of  Narcl^et  who  carried  on  trade  at  Lkerpooi, 
•affident  tobiod  ^id  paid  it  to  the  Bank  ofEngkmd,  and  obtained  the  three  bank  pott  biUi 
•prctuf  tnosM-  m  question,  and  one  for  100/.,  payable  to  Norchffe^  or  order,  at  seven  dayi 
^^T^L  ■'8^*'  "***  accepted  by  the  Bank  at  the  time  they  were  issued.  The  bilk 
of  the  Braoch  wcrc  remitted  by  Blackstock  and  Baiictf,  to  Mr.  Graces  at  Lwerpooit  then  the 
n^iUnt^t.  attorney  o£  Nonliffe,  who,  on  the  4th  March,  paid  them  over  to  NorcUJfe. 
f.TheMtiKnen      12th  Morck,  1833,  NoTcUffe  absconded,  and  committed  an  act  of  bank- 

of.b.Dkn.ptai.7  ^p^^ 
recover  in  trover,    *  ^•t'^^J ' 

froai  the  Bunk  of  16th  March,  1833,  Blackstock  and  Bunce  applied  to  the  Bank  cf  Engkmd, 
•nottirt  onTank  >"  London,  to  stop  the  payment  of  the  bills,  and  informed  the  Bank  that 
poK  biiu  chanced  ^orcUffc  had  abscondcd  from  his  creditors  with  the  bills  in  question ;  wbere- 
tMokrupt^^Ma  *  upon  the  following  entry  was  made  in  the  defendants'  books:  "Messrs. 
Branch  Bank,       Blockstock  and  Buncc,  on  behalf  of  Robert  Grace,  of  LherpooL  apply  to  stop 

after  notice  of  the  i»    i       *.  i*  n       •        •        i  .  •«■  '«        «.   .     >*.       ,       Z^       ,.-. 

act  of  bankruptcy  payment  of  the  four  lonowmg  bank  post  bills,  with  which  Charles  Norchjft, 
fi'iiidorin'"''  of^«»«7^'»  has  absconded,  via.  No.  M.  7040,  to  Charles  NorcKffe,  500/. 

■uAcieut  time  to     &C.  &C.' 

mJninVcd  to  «»"•  **  ^/^'-  '^**®  defendants  were  informed  by  Blackstock  and  Btmce,  that 
Branch  Bank.  the  nccesssry  documents  for  a  fiat  in  bankruptcy  against  NorcUjfe  were  ex- 
noti^coJirfrr"  P^cted  by  cvcry  post. 

the  Bank  u<e  a.  1 2th  AfmL  NoTclffic  Stated  to  Mr.  Smallridge,  an  attorney  at  GUmeester, 
w  "ciwigMi'by "  with  whom  he  was  acquainted,  that  he  wanted  1000/.  in  gold,  to  pay  off  a 
tprndM*  iioider  mortgage,  in  exchange  for  two  bank  post  bills,  which  he  then  produced. 
^'IrbMkruptcy^  Smallridge  on  the  same  day  applied  to  the  agent  for  the  Bank  of  England 
but  without  no-     granch  Bank  at  Gloucester,  to  whom  he  was  known,  and  received  from 

tice,  and  by  him 

paid  into  tiie        the  agent  1000/.  in  gold,  in  exchange  for  the  two  bills.     Smallridge,  who 

^*^'  was  called  as  a  witness  on  behalf  of  the  plaintiffs,  stated  that  he  had  no 

interest  in  the  bills,  but  handed  the  whole  1000/.  in  gold  over  to  Norcliffe, 

without  any  deduction  whatever,  acting  in  the  transaction  merely  as  the 

friend  and  agent  of  NorcUffe. 

These  two  bills  had  been  indorsed  in  blank  by  Norcliffe,  after  the  1 2th 
March,  and  before  he  delivered  them  to  Smallridge. 

On  applying  for  change,  Smallridge  was  required  by  the  agent  of  the 
Branch  Bank  to  indorse  the  bills  ;  and  he  did  so  before  receiving  the  cash, 
as  follows,  "  Pay  the  Governor  &  Co.  of  the  Bank  of  England,  C.  Smallridge' 

At  this  time  Smallridge  did  not  know  that  Norcliffe  had  absconded  or 
committed  an  act  of  bankruptcy. 

16th  April,  1833.  The  said  two  bills  were  in  the  nsiud  course  of  business 
remitted  to  the  Bank  of  England  by  the  Gloucester  agent. 

On  the  arrival  of  the  bills,  the  defendants  gave  notice  thereof  to  Blackstock 
and  Bunce,  by  the  following  letter : 
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<<  Secretary's  Office,  Bank  of  England, .  1 7th  ^pril,  1 833.        Xing'M  Bimck> 
"  Gentlemen,  Vi^s/^./ 

"  Two  bank  po&t  bills  for  500/.  each,.  No.  M.  7040,  dated  ^nd  March,        ^^^-^ 
1833,  stated  by  you  to  have  been  embeazled,  were  diis  day  presented  at  the   ^^y^  q,  £„o. 
Bank  for  payment,  and  upon  application  at  this  office  you  will  be  furnished         land. 
with  the  particulars  of  the  infonnation  collected  as  to  the  holder  of  the  bills. 

"  The  Governor  and  Directors  of  the  Bank  of  England  cannot  engage  to 
withhold  payment  of  the  bills,  unless  they  are  furnished  by  yon,  and  that 
immediately,  with  evidence  to  impeach  the  title  of  the  holder. — I  am,  Sec 

**  Messrs.  Blackstock  &  BuncCf  **  M.  B.  Sampson, 

*'  18,  Seijeant's  Inn,  Fleet  Street." 

The  bills,  when  remitted  to  London,  were  not  cancelled.  Bank  post  bill* 
changed  at  the  Branches  are  required  to  be  indorsed,  and  are  not  cancelled 
at  the  Branches.  Such  bills  frequently  circulate  about  the  country  as  cash 
for  a  very  considerable  period,  and  they  have  a  great  circulation. 

11th  Jpril,  1833.  NorcUge  applied  to  Tugwell  &  Co.  bankers,  at  Baih, 
to  whom  he  was  known,  to  change  one  of  the  bank  post  bills  for  500/.,  and 
Tugnfell  &  Co.  gave  him  cash  for  the  same,  and  NorcUffe  thereupon  indorsed 
the  bill,  and  delivereil  it  to  Tugwell  &  Co.  Tugwell  &  Co.  afterwards  paid 
away  the  bill  for  value,  and  after  passing  through  the  hands  of  several 
persons  for  value,  the  same  bill  was,  on  29th  May,  paid  for  value  to  one 
Mr.  Templenum,  w1k>,  on  the  same  day,  paid  the  same  to  a  clerk  of  the 
Bristol  Bank  of  England  Branch  Bank,  as  cash  to  be  remitted  to  his  Majesty's 
Exchequer  on  account  of  the  collection  of  the  taxes ;  and  the  defendants  gave 
credit  to  his  Majesty's  Exchequer  for  the  amount. 

11th  May,  1833.  The  last-mentioned  bill  was  remitted  in  the  usual 
course  of  business,  by  the  said  Branch  Bank  at  Bristol  to  the  defendants, 
who  thereupon  gave  notice  thereof  to  Blacksiock  and  Bunce,  by  a  letter  to 
the  same  effect  as  that  before  set  forth. 

18th  April,  1833.  A  fiat  in  bankruptcy  issued  against  Norcl^e^  under 
which  he  was  duly  found  and  declared  a  bankrupt,  and  the  plaintifis  were 
duly  appointed  his  assignees. 

2Sih  December,  1833.  Before  action  brought,  the  three  bank  post  bills  in 
question  were  demanded  of  the  defendants,  and  refused. 

The  bank  post  bills  were  in  the  following  form  : 

"  Bank  Post  Bill. 
No.  M.  7040.  London,  %  March,  1833. 

At  seven  days  sight  I  promise  to  pay  this  my  sola  bill  of  exchange  to 
Charles  NorcUffe,  Esq.  or  order,  500^  sterling,  value  received  of  Messrs. 
Biackstock  &  Co. 

H.  Brent.  For  the  Governor  and  Company  of  the 

£500.     S.  S.  Bank  of  England, 

Entered  E.  R.  T.  Needham." 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are 
entitled  to  recover  the  value  of  the  bank  post  bills  for  500/.  each,  or  any  of 
tliem,  from  the  defendants. 
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King'i  BmcA.  Wightman  for  the  plaintifTs.  The  assignees  would  be  entitled  to  recover 
^^.^i/  the  two  bills  which  were  changed  at  Gloucester y  if  they  had  been  presented 
WiLLu        at  the  Bank  of  England  itself.     They  are  equally  entitled,  though  the  billg 

B4ifK  or  Eno-  ^^^^  presented  at  a  Branch  Bank  of  that  establishment.  The  defendants 
ukMo.  have,  by  their  agents,  incurred  the  responsibility  of  paying  the  assignees ;  for 
the  indorsement,  after  an  act  of  bankruptcy,  passes  no  property  to  those 
who  have  reason  to  know  that  an  act  of  bankruptcy  has  been  committed. 
Thomtuon  v.  Frere  (a),  Pinkerton  ▼.  Adams  (6).  That  was  the  law  at  tbe 
time  that  case  was  decided;  but  since  the  passing  of  the  last  Bankrupt 
Act  (c),  a  new  term  has  been  introduced,  and  it  must  now  be  shown  that  tbe 
indorsee  had  notice.  The  defendants  had  notice  of  the  facts  on  the  8th  of 
ApriU  and  yet  they,  by  their  agents,  changed  these  bills  on  the  12th  of  that 
month,  four  days  after  notice  was  given  them.  That  would  be  the  argument 
as  against  the  defendants  themselves,  if  the  bills  had  been  paid  by  them  in 
London,  The  other  part  of  the  case  arises  from  the  bills  being  presented, 
not  in  London,  but  at  the  Branch  Bank  at  Gloucester,  That  raises  the 
question,  whether  notice  given  to  the  Bank  of  England  itself  is  not  a  valid 
notice  with  respect  to  the  Bank,  as  to  all  the  places  in  which  it  carries  on 
business.  Before  the  passing  of  7  Geo,  4,  c.  46,  it  was  doubtful  whether  the 
Bank  of  England  could  carry  on  business  by  Branch  Banks  in  different  parts 
of  the  country.  The  15th  section  of  that  Act  gave  the  power  to  do  so. 
There  is  nothing  in  that  Act  which  prevents  a  notice  to  the  chief  Bank,  from 
being  binding  upon  it  for  all  its  Branch  Banks.  It  is  not  sufficient  for  the 
head-office  to  say  that  it  would  be  inconvenient  to  send  accounts  of  these 
notices  to  all  the  Branch  Banks  in  the  country.  It  would  be  much  more  in- 
convenient for  a  particular  individual  to  be  called  upon  to  do  so.  The  Bank 
knows  who  are  its  agents,  the  individual  has  no  such  knowledge.  It  was  tbe 
duty  of  the  principal  Bank  to  send  instructions  to  the  Branch  Banks  of  tbe 
fact ;  and  the  not  doing  so,  is  a  case  of  negligence  for  which  the  Bank  must 
suifer.  Mayhem  v.  Eames  (d)  shows,  that  if  this  were  an  ordinary  case  of 
principal  and  agent,  the  notice  in  this  case  would  be  sufficient.  The  general 
rule  of  law  applies  here,  that  where  one  of  two  parties  must  bear  a  loss,  it 
shall  fall  upon  him  who  has  been  guilty  of  negligence.  Afler  the  decision 
of  the  Court  in  Cash  v.  Young  {e)  and  Hill  v.  Famell(f),  the  plaintiff* 
cannot,  perhaps,  support  the  claim  to  the  bill  changed  by  Tugwell  &  Co. 

Maule,  conlrd, — Where  money  passes  in  exchange  for  an  instrument, 
which  is  handed  over  at  the  time  by  the  bankrupt  to  the  party  receiving  it, 
that  is  a  payment  protected  by  the  8 2d  section  of  the  Bankrupt  Act  (6  Geo, 
4,  c.  16,)  unless  such  party  can  be  Bxed  with  knowledge  of  the  bankruptcy. 
The  82d  section  of  the  last  Bankrupt  Act  is  an  extension  of  the  benefit  of 
protection  given  by  the  former  Acts  to  payments,  where  they  are  made  bond 
Jide\  though  even  before  then,  the  judges  had  been  in  the  habit  of  giving  a 
larger  and  more  liberal  construction  to  those  statutes  than  in  former  years ; 
fVUkins  V.  Casey  (g).  So  they  have  endeavoured  to  put  the  most  liberal  construc- 
tion upon  the  present  statute ;  Hill  v.  Fanieli  (/).     This  was  not  a  payment 

(a)  10  East,  418.  («)  t  Bam.  h  Cress.  413. 

(6)  2  Esp.  611.  (f)9  Baro.  &  Cress.  45. 

(c)  6  Gw.  4,  c.  16,  s.  82.  ig)  7  Term  Rep.  711. 
Id)  3  Bam.  &  Cress.  601. 
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by  the  Bank  of  England,  but  an  exchange  of  one  article  against  another.    Kimg't  Bench. 
It  was  a  matter  capable  of  being  made  the  subiect  of  transfer,  as  it  would  have        v^v^/ 
been  between  any  two  other  individuals.   To  make  the  defendants  liable  in  this        Willis 
case,  the  plaintiffs  must  show  a  special  authority  by  them  to  their  agent  to  pay  5^,,^  ^^  e„o- 
these  notes:  otherwise  it  is  impossible  to  doubt  that  this  was  a  mere  trans-         i^vd. 
action  of  transfer    of  Narcliffe's  interest   in   these  bills   to    the    Branch 
Bank.     With  respect  to  the  notice  of  the  act  of  bankruptcy  being  binding  on 
the  defendants,  not  only  for  themselves,  but  for  their  general  agents,  that  is 
declared  not  to  be  so  in  Foiter  v.  Pearson  (a).  That  case  turned  on  the  authority 
of  a  bill-broker,  who  had  bills  put  into  his  hands  in  the  course  of  his  ordi- 
nary business.     It  was   there  said  that  the  rule  of  law  had  long  been 
considered  to  be  that  the  holder  of  a  bill  of  exchange— and  a  bank  post 
bill  is  of  exactly  the  same  kind — may  always  recover  where  fraud  can- 
not be  proved  against  him,  or  where  the  instrument  is  not  absolutely  void ; 
and  that  it  might  well  be  doubted  whether  that  rule  had  been  wisely  departed 
from,  in  cases  where  attempts  appeared  to  have  been  made  to  narrow  the  rights 
of  the  holder  within  stricter  limits.   It  is  not  the  duty  of  the  Bank  Directors  to 
give  a  copy  of  every  notice  received  by  them  to  all  the  Branch  Banks 
throughout  the  country.      To    establish   stich   a  rule    will  work  a  great 
public  inconvenience.     The  Court  will  not  readily  lay  down  any  such  objec- 
tionable rule. 

Wightman  in  reply  cited  Coles  v.  Wright  (b). 

Lord  Denuan.C.  J.  in  this  term  {November  2Sd)  (c)  delivered  judgment. — 
This  was  an  action  of  trover  to  recover  the  value  of  three  bank  post  bills  for 
500L  each,  all  of  which  were  in  the  possession  of  Norcliffe  at  the  time  when 
he  committed  an  act  of  bankruptcy,  by  absconding  on  the  12th  March,  1833. 
All  of  them  he  disposed  of  after  the  act  of  bankruptcy,  and  before  the 
issuing  of  the  fiat,  which  took  place  .within  two  months  from  the  act  of 
bankruptcy,  viz.  on  the  1 8th  AprU.  On  the  1 6th  March  notice  was  given 
to  the  Bank  of  England,  in  London,  that  Norcliffe  had  absconded  from  his 
creditors  with  the  bills ;  and  on  the  8th  AprU  further  notice  was  given  to 
the  Bank  of  England,  in  London,  that  the  necessary  documents  for  a  fiat  in 
bankruptcy  against  Norcliffe  were  expected  by  every  post.  One  bill  was 
passed  by  the  bankrupt  on  the  11th  April  to  Messrs.  Tugwell  and  Co.,  bank- 
ers, at  Bathf  who  gave  cash  for  it,  and  from  them  it  passed  through  several 
other  hands,  and  ultimately  came  to  the  Bank  of  England  Branch  Bank  at 
Bristol,  on  the  3 1st  May,  1833.  Messrs.  Tugrodl  and  Co.  had  no  notice  of 
any  act  of  bankruptcy  committed  by  Norcliffe,  With  respect  to  the  bill 
passed  to  them,  the  only  question  is,  whether  the  case  comes  within  the  82d 
section  of  6  Geo.  4,  c.  10,  as  a  payment  bond  fide  made  to  the  bankrupt,  and 
therefore  valid.  Now  the  cases  of  Cash  v.  Young,  and  Hill  v.  Famell,  have 
established  the  position,  that  a  purchase  of  goods  fbr  ready  money,  paid  at 
the  time,  comes  within  the  purview  of  that  section :  and  we  see  no  reason  why 
the  taking  of  a  bank  post  bill  for  which  cash  is  given  at  the  time  should  not 
be  equally  within  it.  Messrs.  Tugwell  and  Co.,  therefore,  acquired  a  pro- 
perty in  the  bill,  and  could  pass  the  same  to  others.  It  follows,  that  the 
plaintiffs  cannot  maintain  this  action  as  to  that  bill :  and  indeed  that  point 


(a)  1  C.  M.  &  R.  849.  (c)  The  case  was  argued  in  Tnnity  Term. 

(6)  4  Taunt.  198. 
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Kmg*i  Bcndl.  seems  to  have  been  conceded  in  the  course  of  tbe  argument.  The  other  two 
v^vw  bills  were  delivered  by  NcrcI^Ct  indorsed  in  blank  to  Mr.  Hmdindgc,  at 
WiLLM  Gloucesierf  on  the  ISth  JprH  in  order  that  he  might  obtain  cash  for  them 
Bank  or  fivo*  ^™  ^  Branch  Bank  at  Glouceti<r.  SmaUritlgt  being  acquainted  with  tbe 
LAM*  agent  there,  obtained  cash  for  the  bills  from  the  Branch  Bank,  and  by  his 
direction  indorsed  the  bills,  **  Pay  the  Governor  and  Company  of  the  BaUt  of 
England,  /.  Smailridge.**  SmaUridge^  however,  was  merely  agent  for  i^or- 
d^tj  to  whom  he  immediately  handed  over  the  cash,  and  had  no  interest  of 
any  kind  in  the  bills.  He  had  no  notice  of  any  act  of  bankruptcy  committed 
fay  NarcHffe^  nor  had  the  agent  at  GloMoester.  It  is  contended — ^and  we  think 
rightly— that  these  bills  were  not  presented  for  payment  at  the  Branch  Bank : 
for  though  the  7  Geo.  4,  c.  46,  s.  15,  requires  that  bank  post  bills  issued  by 
the  Branch  Banks  shall  be  payable  there  as  well  as  in  London^  yet  the  con- 
verse is  not  enacted,  and  bank  post  bills  issued  in  London  are  not  payable  st 
the  Branch  Banks.  They  were  presented,  as  they  might  have  been  to  any 
other  bankers  asking  for  change.  Still  the  question  is,  to  whom  were  they 
presented  and  delivered  at  Gioucetterf  And  the  answer  is  undeniable,  that 
they  were  presented  and  delivered  at  the  Bank  of  England  (the  defendants)  at 
Glouceiterf  not  to  the  individual  who  was  their  agent  there— as  an  individual. 
The  Bank  of  England  carry  on  business  at  Gloucater  by  the  agent,  who  in 
tlie  terms  of  7  Geo.  4,  c.  46,  s.  16,  was  carrying  on  the  banking  business  diere 
for  and  on  behalf  of  the  said  Governor  and  Company.  The  money  paid  fcnr  the 
bills  was  the  money  of  the  Bank  of  England^  and  the  bills  were  indorsed  to 
the  Bank  of  England.  The  transaction  at  Gloucester  took  place  therefore 
between  the  defendants,  by  their  agent,  on  the  one  hand,  and  Norcli0e,  by 
his  agent  {SmaUndge)^  on  the  other.  Without  the  aid  of  the  82d  section  of 
the  Bankrupt  Act,  6  Geo.  4,  c.  16,  no  property  in  the  bills  would  pass  to  tbe 
defendants  from  ^orc^e,  on  account  of  the  previous  actof  bankruptcy ;  and 
the  payments  by  the  defendants  to  him,  whether  made  by  way  of  purchase  of 
the  bills,  or  by  way  of  discharging  their  liability  as  acceptors,  can  only  be 
protected  under  the  82d  section,  provided  they  had  no  notice  of  any  act  of 
bankruptcy  committed  by  him.  This  reduces  the  case  to  the  question,  what 
was  the  effect  of  the  notices  to  the  Btmk  of  England  in  London?  We  are 
clearly  of  opinion  that  those  notices  taken  together  (even  if  any  doubt  could 
be  raised  as  to  the  first)  amount  to  notice  of  an  act  of  bankruptcy  committed 
by  Norcl^e.  The  general  rule  of  law  is,  that  notice  to  the  principal,  is  notice 
to  all  his  agents,  {Mayhem  v.  Eames) :  at  any  rate,  if  there  be  reasonable  time 
— as  there  was  here — for  the  principal  to  communicate  that  notice  to  his  agents 
before  the  event  which  raises  the  question  happens.  We  have  been  pressed 
with  the  inconvenience  of  requiring  every  trading  company  to  commmiicate  to 
their  agents  every  where  whatever  notices  they  may  receive ;  but  considering 
that  direct  notice  was  in  this  case  given  to  the  defendants  themselves,  of  tbe 
bankruptcy  of  the  holder  of  the  bills,  we  steer  clear  of  the  doctrine  (lately 
much  disputed)  of  negligence  or  imprudence  in  the  party  receiving  negotia- 
ble instruments  for  consideration  and  without  fraud.  The  argument  ab 
inconvementi  is  seldom  entitled  to  much  weight  in  deciding  legal  questions ; 
and  if  it  were,  other  inconveniencies  of  a  more  serious  nature  would  obvi- 
ously grow  out  of  a  different  decision.  For  these  reasons  we  are  of  opinion  that 
the  plaintiffs  are  entitled  to  recover  the  value  of  two  of  the  bills  in  question, 
but  not  of  the  third. 

Verdict  reduced  to  1000/. 
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JSTti^'f  Bench. 

Rogers  t?.  Humphreys.  ^'^^^ 

J^EPLEVIN.    The  defendant  avowed  the  taking  as  a  distress  for  rent,     i-ifftieMebe 
due  from  the  plaintiff  to  the  defendant ;  and  averred  that  it  became  due  f^  ^rto^ 
on  the  20th  Mm  and  the  20th  Naoember  in  every  year.     Flea  in  bar,  hoa  n<>^*<«>  the 

noitgagee  lias  tbe 

tfuuU,    The  cause  was  tried  at  the  Spring  Assizes  for  Salop^  1834,  before  «une  rights  agaiiut 
Patiewn.  J.,  and  a  verdict  found  for  the  defendant  for  150/.,  the  amount  of  ^  ^^  V"^ 

'  .*  1  ^    1       r^  t       -1,       .        those  clsimlngun- 

the  rent  m  arrear,  subject  to  the  opmion  of  the  Court  upon  the  foUowmg  der  him  uiat  the 
case,  upon  which  the  question  was,  whether  the  defendant  was  entitled  to  ^^J^^I^Ihan 

distrain  : he  had :  and  his 

By  indentures  of  lease  and  release,  dated  24th  and  25th  September,  1830,  JH^e^iS^V^as. 
the  latter  being  made  between  Elizabeth  Rogers,  widow,  (who  was  tenant  for  Mgnee  of  there- 
life  of  the  premises  thereby  conveyed,)  of  the  first  part ;  Milward  Rogers^  ihe'ieMe*^  ?n*  " 
(tenant  in  tail  of  the  same  premises,)  of  the  second  part ;  William  Henry  Rosser  «^teoce,  and  the 
(tenant  to  the  praecipe  for  sunering  a  common  recovery,)  of  the  third  part ;  ledges  his  uue. 
John  JViUiams  (demandant  in  the  said  recovery,)  of  the  fourth  part ;  the  de-  Y*  '**bl*^'^' 
fendant  of  the  fifth  part,  JVilliam  Humphreys  and  John  Lloyd  of  the  sixth  queottothemort- 
part,  and  Thomas  Lloyd  of  the  seventh  part.  wtil^M  tl 

After  reciting  {inter  alia)  a  loan  by  the  defendant  to  Milward  Rogers  of  treat  Uie  lessee 
800/.  it  was  witnessed,  that  for  barring  all  estate  tail,  &c.  of  the  heredita-  ".ytiS^'^J^JIir 
ments  thereinafter  mentioned)  the  said  Elizabeth  Rogers  and  Mitaard  Rogers  »ion  ••  ▼rong. 
did  convey  to  the  said  W.  H.  Rosser  the  premises  in  respect  of  the  occupa-  bri^g'ejSrtiSSt, 
tion  of  which  the  distress  was  made,  to  the  intent  that  he  might  become  ^»^  ^^  cannot  dis. 
tenant  to  the  praecipe  for  suffering  a  common  recovery,  wherein  the  said  action^for  the  Ant 
John  WiUiams  should  be  demandant,  the  said  W.  H,  Rosser  tenant,  and  the  ^^y  ^*^«  ^^ 
said  MUward  Rogers  vouchee.    Covenant,  that  the  said  recovery  should  enure  as  there  u  no  ». 
to  the  use  of  fVUUam  Humphreys  and  John  Lloyd,  their  executors,  &c.,  for  1000  i*H»"  "^  ^•^^^ 

\  a  ^         *      e\  i/»i  tenant  De- 

years,  upon  the  trusts  and  purposes,  &c.,  thereinafter  expressed  of  and  con-  tween  them,  if 
ceming  the  same.     And  from  and  immediately  after  the  determination  of  the  to*w"toe  ^Sluto 
said  term,  and  in  the  meantime  subject  thereto,  and  to  the  trusts  thereof,  to  the  mortgagee, 
the  use  of  the  said  Elizabeth  Rogers  for  life,  without  impeachment  of  waste,  TreUdoTor*'' 
with  remainder  to  the  use  of  the  said  Thomas  Lloyd,  his  executors,  &c.,  for  the  ludiord  and 
term  of  2000  years,  to  commence  from  the  day  of  the  decease  of  the  said  between  uie 
Elizabeth  Rogers,  upon  the  trusts  thereinafter  declared,  with  remainder,  and  mortgageeand  the 

.       ,  .         ^       ,  -  1  11  1  /.  I.  tenant ;  and  tlie 

m  the  meantime  and  subject  thereto,  and  to  the  trusts  thereof,  to  such  uses  as  remedy  of  the 
the  said  Milward  Rogers  should  appoint  by  any  deed  or  deeds,  writing  or  ^^^^^  "^"^^ 
writings,  with  or  without  power  of  revocation,  and  to  be  executed  as  therein  particular  circom- 
mentioned,  with  the  consent  of  the  parties  therein  named,  in  manner  therein  •J|J^««»ofe«* 
mentioned ;  and  in  default  of  any  such  disposition,  limitation,  and  appoint-     s.  Xo  notice  is 
ment,  and  so  &r  as  the  same,  if  incomplete,  should  not  extend,  to  the  use  of  gi^^^thi  mort- 
the  said  Milward  Rogers  for  life,  without  impeachment  of  waste,  with  re-  gagee  that  he 

°  means  to  proceed 

against  tenants  when  they  have  come  in  subsequently  to  the  mortgage,  because  iu  such  cases  their  title  is 
wrongful  as  against  the  mortgagee  ;  but  there  may  be  cases  where,  in  consequence  of  the  conduct  of  the 
mortgagee,  notice  may  become  necessary. 

S.  By  a  deed  of  settlement  a  mortgage  terra  of  1000  yean  was  created,  and  lands  settled  to  E,  R,  for 
life,  subject  tiieteto,  with  divers  remainders  over.  The  deed  contained  a  power  to  £.  A.  to  lease  for  ten 
years,  or  for  seven  years,  to  commence  from  her  deatii.  She  demised  under  the  power  for  seven  yean 
from  her  deatii,  reserving  the  rent  lo  the  person  who  should  be  entiUed  for  the  time  being  to  the  freehold 
or  inheritance;— H«tf.  titat  tiie  trustees  of  the  term  for  1000  yeara  were  the  parties  entitled  to  the  rever- 
sion; and,  consequently,  that  their  assignee  might  distrain  on  Che  lessee :— lf«/if  aiso,  that  the  foct  of  the 
trustees  having  joined  in  an  ejectment  againsl  the  lessee,  wiiich  was  still  pending,  did  uoC  prevent  such 
distress. 
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KmgU  Bmch,  mainder  to  the  use  of  trustees  to  preserve  contingent  remainders,  with  re- 
mainder to  the  use  of  the  said  Alihoard  Rogers  in  tail  general,  with  remainder 
to  the  use  of  the  daughters  of  the  said  Milward  Rogers  in  tail  general,  with 
divers  remainders  over,  and  with  the  ultimate  remainder  to  the  right  heirs  of 
the  said  Milward  Rogers, 

And  as  to  the  said  term  of  1000  years,  it  was  agreed  and  declared  between 
and  by  the  parties  thereto,  that  the  same  was  so  limited  to  the  said  WiUiam 
Humphreys  and  Thomas  Lloyd,  upon  trust  on  non-payment  hy  Miiward  Rogers 
of  the  said  sum  of  800/.  and  interest  on  the  25th  March  then  next  to  the 
said  defendant,  that  it  should  be  lawful  for  the  said  fViiliam  Humphreys  and 
Thomas  Lloyd,  by  sale,  mortgage,  or  other  disposition  of  the  premises  comprised 
in  said  term  of  1000  years,  at  the  request  of  the  defendant,  to  be  expressed  in 
writing,  to  levy  the  said  sum  of  800/.  and  interest,  and  pay  the  same  to  him. 
And  as  to  the  said  terra  of  ISOOO  years  to  raise  and  levy,  by  the  ways  directed 
as  to  the  said  term  of  1000  years,  all  such  sums  of  money  as  the  said  Elizabeth 
Rogers  should  during  her  life  pay  to  the  said  defendant  on  account  of  interest 
in  respect  of  the  said  sum  of  800/. ;  and  also  the  fiuther  sum  of  600/.  and 
interest,  and  to  pay  the  same  in  manner  therein  mentioned.  And  upon  fur- 
ther trust  to  permit  and  suffer  the  person  or  persons  to  whom  the  next  and 
immediate  reversion  or  remainder  expectant  on  the  said  term  of  1000  years 
of  and  in  the  premises  therein  comprised  should  for  the  time  being  beloi^,  to 
receive  the  residue  of  the  rents  and  profits  which  should  remain  a(\er  and 
not  be  applied  towards  the  execution  of  the  trusts  thereby  declared  of  the 
term  of  1000  years :  with  a  proviso  that  when  the  trusts  of  the  said  terms 
of  1000  years  and  2000  years  should  have  been  fully  executed  and  become 
unnecessary,  and  the  costs  of  the  said  trustees  should  have  been  paid,  the 
same  should  cease  and  be  void.  And  it  was  further,  by  the  said  indenture, 
declared  and  agreed^  that  it  should  be  lawful  for  the  said  Elizabeth  Rogers  to 
demise  or  lease  all  or  any  part  of  the  said  hereditaments  and  premises 
thereby  released,  for  any  time  not  exceeding  ten  years  from  the  day  of  the 
date  of  the  said  indenture,  or  seven  years  from  the  day  of  the  decease  of  the 
said  Elizahtth  Rogers,  to  take  effect  in  possession,  so  as  tliere  should  be 
reserved  in  such  lease,  the  best  rent  that  could  be  gotten  for  the  same,  without 
taking  any  premium  for  the  making  thereof:  and  so  as  there  should  be  con- 
tained in  any  such  lease,  a  condition  for  re-entry  on  non-payment  of  the  rent 
for  the  space  of  thirty  days :  proper  and  usual  covenants  from  the  lessee 
and  lessees  for  the  cultivation  and  management  of  the  said  lands  and  premises 
according  to  the  best  and  most  improved  husbandry,  and  for  the  keeping  and 
leaving  of  dwelling-houses  and  buildings,  hedges,  ditches,  and  fences,  of  and 
belonging  to  the  said  hereditaments  and  premises  in  good  and  tenantable 
repair :  and  so  as  the  lessee  or  lessees  should  execute  a  counterpart  or  coun- 
terparts of  such  lease  or  leases,  and  should  not  be  made  dispunishable  fi>r 
waste  by  any  words  in  the  said  indenture  contained ;  and  covenanu  by  the 
said  Milxoard  Rogers  for  his  heirs,  executors,  and  administrators,  with  the 
said  IV.  Humphreys  and  T.  Lloyd,  their  executors,  administrators,  and 
assigns  for  title.  And  that  in  default  of  payment  of  said  sum  of  800/.  they, 
their  heirs,  executors,  administrators,  and  assigns,  might  thenceforth  into  and 
upon  all  and  every  the  said  hereditaments  enter,  and  the  same  peaceably  and 
quietly  have,  hold,  occupy,  possess,  and  enjoy,  receive  and  take  the  rents  and 
proiito  thereof  in  manner  thereinbefore  mentioned,  without  any  lawful  let,  suit. 
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&c.,  whatsoever,  of,  from,  or  by  the  said  Elizabeth  Rogers  and  Mihoard  Rogers,  King't  Bench* 
her  and  his  heirs  and  assigns,  or  any  person  whomsoever  having  or  lawfully  v*s-%/ 
and  equitably  claiming,  or  who  should  or  might  have  any  estate,  &c.  in  or  Rooxrs 
out  of  the  said  hereditaments.  A  recovery  was  duly  suffered  in  pursuance  Homphrxys. 
of  the  last-mentioned  deed.  By  indenture  made  the  13th  June,  1831,  be- 
tween the  said  Milward  Rogers  of  the  one  part,  and  Jeffery  Poole  and  David 
Poole,  executors  of  Thomas  Summersfield,  of  the  other  part,  after  reciting  the 
aforesaid  deed  of  settlement  of  the  25  th  o£  September,  1830,  in  consideration  of 
the  sum  of  200/.  Milward  Rogers,  in  pursuance  and  in  exercise  and  execution 
of  the  power  and  authority  given  and  reserved  to  him  in  and  by  the  said  in- 
denture, did  direct,  limit,  and  appoint  the  premises  aforesaid,  to  the  use  and 
behoof  of  the  said  Jeffery  Poole  and  Daoid  Poole,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  for  ever,  to  secure  the  repayment  of  the  said  sum 
of  200/.,  subject  nevertheless  to  the  life  estate  of  ihe  said  Elizabeth  Rogers, 
and  also  to  the  said  mortgage  to  the  said  John  Humphreys  for  securing  the 
said  sum  of  800/.  and  interest,  and  also  subject  to  a  proviso  for  redemption 
as  therein  mentioned.  By  indenture  of  lease  dated  17th  September,  1831,  made 
between  the  said  Elizabeth  Rogers  of  the  one  part,  and  the  plaintiff  of  the 
other  part,  after  reciting  the  said  indentures  of  24th  and  25th  September, 
1830,  the  said  Elizabeth  Rogers,  by  virtue  of  the  power  given  her  by  the  said 
last-mentioned  deed,  demised  to  the  plaintiff  the  premises  aforesaid,  for  the 
term  of  seven  years,  to  be  computed  from  the  day  of  the  decease  of  the  said 
Elizabeth  Rogers,  (paying  unto  said  Milward  Rogers,  or  to  the  person  or 
persons  who  for  the  time  being  should  be  entitled  to  the  freehold  or  inherit- 
ance of  the  demised  premises  immediately  expectant  on  the  decease  of  the 
said  Elizabeth  Rogers,)  the  yearly  rent  of  150/.  by  two  equal  half-yearly 
payments ;  the  first  payment  to  be  made  at  the  end  of  six  calendar  months 
next  ensuing  the  day  of  the  decease  of  the  said  Elizabeth  Rogers.  The  said 
Elizabeth  Rogers  died  on  the  20th  November,  1831,  leaving  the  said  children, 
Martha,  Margaret,  Mary,  and  Edward  Cooke,  her  surviving,  when  the  said 
lease  commenced  in  point  of  computation,  and  the  plaintiff  took  possession 
under  it,  and  continued  in  possession  till  the  time  the  distress  was  taken.  The 
said  Mihoard  Rogers  died  on  the  25th  June,  1832,  leaving  an  infant  daughter, 
Emma  Rogers,  him  surviving,  without  having  exercised  the  power  of  appoint- 
ment given  him  by  the  indenture  of  25th  September,  1 830.  By  indenture 
dated  30th  July,  1832,  the  said  W.  Humphreys  nnd  T.  L/oyi/ assigned  to  the 
defendant  the  said  term  of  1000  years,  and  the  said  T.  Lloyd  assigned  to  a 
trustee  for  him  the  said  term  of  2000  years.  In  the  month  oi  October,  1832, 
Henry  Rogers  paid  to  Mary  Rogers,  the  widow  of  Milward  Rogers,  the  sura 
of  75/.  on  behalf  of  the  plaintiff,  being  one  half-year's  rent  due  under  the  said 
lease  from  the  death  oi  Elizabeth  Rogers  on  the  22d  November,  1831 ;  and  at 
Christmas,  1832,  the  said  Henry  Rogers  tendered  another  half-year's  rent  to 
the  said  Mary  Rogers  on  account  of  the  said  plaintiff,  which  was  not  accepted. 
In  Michaelmas  term,  1832,  an  ejectment  was  brought,  and  which  is  now 
pending  upon  the  demises  of  the  said  Emma  Rogers,  and  of  the  said  Mary 
Rogers,  John  Goolden,  and  William  Menhve,  the  guardians  of  the  persons  and 
estate  of  the  said  Emma  Rogers  jointly,  and  of  the  said  fV.  Humphreys  and 
T.  Lloyd,  against  the  said  plaintiff  in  this  action,  and  his  tenants,  to  set  aside 
the  lease.  The  demises  in  the  ejectment  were  respectively  laid  on  the  16th 
day  of  July,  1832.     The  present  plaintiff  in  that  action  claimed  to  hold  under 
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Xti^'f  BmtA,    the  lease.    The  defendant's  counsel  objected  that  the  issue  roll  in  that  ejects 
ment  was  not  evidence  as  against  him,  but  the  Judge  received  it. 

R.  V.  Richards,  (with  whom  was  Whatcly)  for  the  plaintiff. — He  contended 
that  the  defendant,  under  the  circumstances  detailed  in  the  case,  was  not 
entitled  to  distrain.  He  cited  ilfoM  v.  GaWwiore (a),  Alchomey,Gamm€(b\  and 
Pope  V.  Biggs  (c),  on  the  question  of  the  right  of  a  mortgagee  to  distrain  on 
a  tenant  of  the  mortgagor.  He  also  cited  Doe  d.  FtsAer  v.  GiUs  {d)^  Doe  d. 
Rogers  v.  Cadwailader  (e),  Doe  d.  Raby  v.  Maisey  (/),  Keech  d.  Wame  v. 
HaU{g\  and  Thunder  d.  Weaver  v.  Belcher  (h\  to  show  that  the  situation  of  a 
party  becoming  a  tenant  subsequently  to  a  mortgage  is  that  of  a  trespasser. 

Talfourd,  Seijt.,  (with  whom  was  Martin)  contrd. — He  cited  Doe  d.  Courtail 
V.  Thomas  (i),  and  Doe  d.  Rogers  ▼.  Rogers  (k),  to  show  that  the  term  for 
1000  years  created  by  the  deed  of  settlement  was  subservient  to  the  leasing 
power.  He  also  cited  hherwood  v.  Oldknaw  (/),  Sacheverel  v.  Frogate  (m), 
and  Co,  Lit.  47,  a,  to  show  that  the  trustees  under  the  deed  of  settlement, 
and,  consequently,  their  assignee,  the  defendant,  were  the  parties  entitled  to 
the  reservation  of  the  rent  under  the  leasing  power  ;  and  that  the  defendant 
being  the  reversioner,  was  incidentally  entitled  to  distrain. 

Cur.  adv.  vuU, 


Lord  Dbnman,  C.  J.,  in  this  term  {November  tS)  (n),  gave  judgment. 
After  stating  the  pleadings  and  the  facts  as  they  appear  in  the  case,  he  pro- 
ceeded.— A  great  many  cases  were  cited  to  show  what  the  rights  of  a  mort- 
gagee are  as  against  the  mortgagor,  sind  those  claiming  under  him,  where 
there  is  a  lease  prior  to  the  mortgage,  and  arrears  of  rent  due ;  and  also  what 
they  are  where  there  is  a  lease  subsequent  to  the  mortgage.  Those  cases  it  is 
not  necessary  to  mention,  or  to  comment  upon,  as  they  establish  this  principle— 
that  if  the  mortgagor  himself  remains  in  possession,  the  remedy  against  him 
on  default  in  payment  at  the  day  is  by  ejectment ;  and  if  there  be  a  lease, 
and  such  lease  be  prior  to  the  mortgage,  the  mortgagee  has  the  same  remedy 
against  the  lessee  or  those  claiming  under  him,  as  the  mortgagor  would  have 
had,  and  no  other  ;  and  his  remedy  must  be  upon  the  lease  as  assignee  of  the 
reversion,  so  long  as  the  lease  is  in  existence  and  the  tenant  acknowledges  his 
title.  But  if  the  lease  be  subsequent  to  the  mortgage,  then  the  mortgagee 
may  treat  the  lessee,  and  all  those  who  may  be  in  possession,  as  wrong-doers, 
and  bring  an  ejectment ;  but  he  cannot  distrain,  or  bring  any  action  for  the 
rent  they  have  contracted  to  pay,  as  there  is  no  relation  of  landlord  and 
tenant  between  him  and  the  tenants,  unless  they  have  chosen  to  ]uiy  rent  to 
the  mortgagee,  and  he  has  accepted  it.  In  that  case,  there  is  the  relation  of 
landlord  and  tenant  created  between  the  mortgagee  and  the  tenants :  so  that 
the  remedy  of  the  mortgagee  will  depend  upon  the  particular  facts  of  each 
case.  No  notice  is  necessary  to  be  given  by  the  mortgagee  that  he  means  to 
proceed  against  such  tenants,  when  they  come  in  subsequently  to  the  mort- 


(a)  1  Doug.  279. 
h)  2  Biog.  54. 

(c)  9  Bam.  &  Cress.  245. 

(d)  5  Biog.  421. 

(0)  2  BarD.  &  Adol.  473. 
if)  8  Barn.  &  Cress.  767. 
(ff)  1  Doug.  22. 


(h)  3  East,  449. 
(t)   9  Bam.  &  Cress.  289. 
{k)  2  Nev.  &  Man.  550. 
(0  3  Maule  &  Selw.  283. 
(m)  i  Ventr.  161. 

(n)  The  case  was  argued  in  HUani  Tersi, 
1835. 
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gage,  because  in  such  case  their  title  is  wrongful  as  against  the  mortgagee ;  Kwg*$  B^nch, 
but  there  may  be  cases  where,  in  consequence  of  the  conduct  of  the 
mortgagee,  notice  may  become  necessary.  But  this  case  differs  from 
all  the  cases  cited,  for  here  the  lease  is  neither  prior  nor  subsequent  to  the  Humfbrxtb. 
mortgage,  but  is  in  point  of  law  contemporaneous  with  it ;  for  though 
the  lease  is  not  in  fact  made  until  September,  1831,  nearly  a  year  after  the 
mortgage,  yet  as  the  lease  is  made  under  a  power,  it  is  referable  to  the  in- 
strument creating  the  power,  and  is  derived  out  of  it,  and  has  the  same  effect 
as  if  it  had  been  made  under  the  instrument  itself.  It  is  to  be  considered,  in 
the  first  place,  whether  being  made  conformably  to  the  power  as  to  the  rent 
and  other  requisites,  the  lease  is  to  be  regarded  as  binding  on  the  trustees  of 
the  term  for  1000  years,  so  as  that  they  could  not  disturb  the  lessee  in  the 
enjoyment  of  the  land,  and  we  have  no  doubt  but  that  it  is  binding  on  them. 
They  are  parties  to  the  deed  under  which  the  lease  is  authorized  to  be 
executed — they  assent  to  it  and  give  it  confirmation,  and,  therefore,  they 
cannot  disturb  the  lessee ;  they  are  not  indeed  entitled  to  an  estate  of  free- 
bold  or  inheritance  in  the  tedmical  sense  of  these  words.  We  think  the 
reservation  is  not  to  be  so  confined,  but  that  if  they  are  entitled  to  receive  the 
rents,  the  reservation  was  sufficient  to  give  them  a  legal  interest  therein,  and 
that  the  trustees  might  have  distrained  for  the  rent ;  and  that  their  legal 
interest  being  assigned  to  the  defendant  J.  Humphreys,  he  may  do  so.  But  it 
is  alleged  for  the  plaintiff,  that  even  supposing  the  defendant  had  otherwise  a 
right  to  distrain,  he  is  precluded  from  doing  so  by  having  treated  the  plaintiff 
as  a  trespasser,  manifested  by  the  trustees— before  the  assignment  to  John 
Humphreys  the  defendant,  having  joined  with  some  of  the  family  of  the  Rogers* 
in  bringing  an  action  of  ejectment.  In  that  action,  however,  the  right  of  entry 
is  denied  by  the  present  plaintiff,  the  parties  are  at  issue  upon  it,  and  the  matter 
is  undecided.  There  are  many  cases  where  the  conduc.t  of  a  party  is  taken  into 
consideration,  where  the  question  is,  whether  the  person  against  whom  he 
seeks  to  enforce  his  claim,  is  to  be  treated  as  a  person  liable  upon  a  contract, 
or  as  a  trespasser ;  but  here  is  a  lease  executed  under  the  seal  of  the  plaintiff, 
and  as  long  as  he  continues  in  possession,  he  is  liable  to  the  payment  of  the 
rent,  which  payment  may  be  enforced  by  the  usual  remedies  which  the  law 
gives  for  the  recovery  of  it.  If  he  had  been  actually  evicted  by  a  person 
claiming  by  title,  or  if  the  lessor  or  those  claiming  under  him,  or  in  this  case, 
if  the  trustees  under  the  1000  years'  term  had  entered  upon  the  plaintiff, 
that  would  have  been  a  good  answer  to  the  avowry  ;  but  in  the  present  case 
there  is  not  even  a  judgment  in  the  ejectment.  And  there  being  no  eviction 
or  re-entry  or  surrender  of  the  term,  the  lease  is  in  existence,  and  there  is 
nothing  to  prevent  the  defendant  from  avowing.  There  is  a  very  short 
abstract  of  the  avowry ;  in  the  special  case  it  is  not  stated  for  what  length  of 
time  the  claim  is  made,  but  it  is  to  be  collected  from  the  amount  found  by 
the  verdict  that  it  is  for  a  year,  but  this  defendant  can  only  claim  for  half-a- 
year,  for  the  trustee  did  not  assign  to  him  till  after  a  half-year's  rent  had 
become  due  (a). 

Judgment  for  the  defendant. 

(a)  This  is  a  mistake.     Subsequently,  in  R.  V.  Richardi,  in  showing  cause,  contended 

BUary  ttrm,  1836,  H^Aato/t/ obtained  a  rule  nisi  that  no  amendment  could  be  made  after  the 

to  amend  the  judgment,  by  increasing  the  termin  which  judgment  had  been  gi?en.    The 

amount  from  75/.  to  150/.  for  one  year's  rent,  Court  however  made  the  rule  absolute, 
on  the  ground  that  it  was  a  mere  misprision. 
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Kwg*t  B§Hch, 

^'^  Blanchard  v.  Bridges. 

olwuucilJ'*"""  C^^^  ^°''  obstruction  to  windows  and  injury  to  a  house.  Plea:  not  guilty. 
ofiigbtud  air  At  the  trial  before  Bosanquct,J,  at  the  Spring  Assizes  for  Hants,  1894,  a 

SlTiVertod  to  ^^'^^ct  was  found  for  the  plaintiff,  subject  to  a  case  in  which  the  following 
acceu  through  «  facts  Were  Stated  : — JVm.  Rolph  being  seised  in  fee  of  a  field  called  Seven 
dow  ta^uJfttme  ^^^'i  within  the  manor  and  tythingof  Portmood,  within  the  town  and  county 
wall,  Tarying  in  of  the  town  of  Southampton^  and  wishing  to  sell  it  in  building  lots,  by  deed  of 
Md  poaittJ^n"  feoffment  (with  livery  of  seisin,)  dated  15  th  May^  1816,  made  between  fVm, 
«.  Where  the  Rolph  of  the  fifst  part,  John  Primer  of  the  second  part,  Richard  Close  of  the 
\wA^^%  pwVto'  ^^ird  P^r^*  A"^  Charles  Martill  of  the  fourth  part,  for  the  consideration  there- 
the  deed,  by  which  j^  mentioned,  did  infeoff  C/o«e  of  all  that  piece  or  parcel  of  arable  land,  lying 

a  hou»e,with  cer-  ,  .,*  -1.111111^*  .  «5 

Win  wiodows  in  On  the  west  side  of  a  certain  neld  called  the  Seven  Acres,  situate,  &c.  ad- 
"'rSJn^f  uT^***  *  ™€*suring  from  north  to  south  22  feet,  and  from  east  to  west  100  feet,  and 
adjoining  land,  b  bounded  on  the  north  by  land  of  Rolph,  occupied  by  Martill;  on  the  east 
UcencrOTwve-  ^^  ^*"^  ^^  o£ Rolph,  occupied  by  Rogers;  and  on  the  west  by  a  road  12 
oantnottoob.  feet  widc,  ncxt  Southampton  Common :  together  with  all  wayjs,  &c  easements, 
oViiight«i?^a8  ^^'  ^^atever  to  the  said  piece  of  land  appertaining :  to  hold  to  Close^  his 
then  enjoyed,  b  heirs  and  assigus  for  ever,  with  the  usual  covenants  for  title.  Close  occupied 
froin  ttotdrcum-  *^®  ^*"^  conveyed  to  him,  for  the  first  two  or  three  years,  as  a  flower  garden. 
itauce.  Rolph  continued  to  occupy  the  remainder  of  the  field.     He  proposed  to  sell 

S    Where  tlie 

owner  of  adjoin-  it  all  out  in  Strips  for  building,  and  marked  out  the  land  so  occupied  by  him, 
ingiandwitneaaea,  and  offered  it  for  sale  in  lots  for  building,  but  only  sold  one  lot  to  one 

without  objection,    -,, ,     ^  ,  ,  ,  .  ,         mi  /.  t  i  »^ 

alterations  in  the    Elder^ld,  ou  the  cast  Side.    1  hree  or  four  years  ago  a  board  was  put  up  by 

nolf^remMt^n'*  ^(p^»  announcing  that  the  land  was  on  sale  for  building.    The  houses  were 

hu  part  to  be  in.    uot  to  bc  built  in  any  particular  manner,  form,  or  plan.    At  the  end  of  two 

Mw  the^Mpin^  ^^  ^^""^^  years.  Close  contracted  for  the  sale  of  the  portion  bought  by  him,  to 

tion  of  twenty      Snelgrove,  who  built  thereon  a  cottage.     No  conveyance  was  ever  made  to 

stoict  tUe  Mcwi    Snelgrove,     The  cottage  was  built  about  14  feet  from  north  to  south,  being 

otiightaudair,     built  to  the  extremity  of  the  land  conveyed  by  Rolph  to  Close,  and  leaving  a 

the  extremit%7   spacc  of  8  feet  ou  the  south  side,  which  was  used  as  a  passage,  and  was 

hia  land.  fenced  off  from  the  remainder  of  the  land  in  Rolph's  occupation,  by  posts 

and  rails.     There  were  two  small  windows  at  the  east  end  of  the  cottage,  and 

one  on  the  west  end.     Subsequently  Snelgrove  contracted  with  Elder^M  for 

the  sale  to  him  of  the  property  in  question.     Elderfold  wishing  to  enlarge 

his  cottage,  applied  to  Rolph  to  grant  him  more  land  on  the  south  side  for 

that  purpose,  which  Rolph  refused  to  do.     Rolph  afterwards  consented  to 

let  him  have  10  or  12  feet  on  the  west  side  of  the  cottage.     By  lease  and 

release,  dated  llth  and  \  2th  September,  1822,  the  release  made  between  C/ose 

and  Martill  of  the  first  part,  Snelgrove  of  the  second  part,  Rolph  of  the  third 

part,  Elderfield  of  the  fourth  part,  and  Wade  of  the  fifth  part,  reciting  the 

feoffment  of  1 5  th  May^  1816,  and  that  Snelgrove  had  afterwards  purchased  the 

piece  of  land,  and  erected  thereon  a  cottage,  and  had  then  agreed  to  sell  the 

land  and  cottage  to  Elderfield;  and  that  Close,  Martill,  and  Rolphy  at  the 

request  oi  Snelgrove,  had  agreed  to  join  in  conveying  the  same  to  Elderfield: 

It  was  witnessed,  that  for  the  consideration  therein  mentioned.  Close,  Martill 

and  Rolph,  at  the  request  and  by  the  direction  of  Snelgrove,  did,  and  each  of 

them  did,  as  to  all  their  estates  in  the  premises,  grant,  bargain,  sell,  alien, 

release,  and  confirm,  and  Snelgrove  did  ratify  and  confirm  unto  Elderfield  all 
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that  piece  or  parcel  of  land  (describing  it  as  before),  and  also  the  messuage  Atii^*f  Bench. 
or  cottage  lately  erected  and  built  thereon,  which  piece  or  parcel  of  land  v^^^^ 
admeasured  from  north  to  south  22  feet,  and  from  east  to  west  112  feet ;  and  Blancoabd 
was  bounded  on  the  north-east  and  south  by  land  of  Rolph,  and  on  the  west  Bbidgbs. 
by  Southampton  Common^  and  had  been  lately  occupied  by  Snelgrove :  to- 
gether with  all  ways,  &c.  lights,  easements,  &c.  to  the  said  piece  or  parcel  of 
land,  newly  erected  cottage,  hereditaments,  and  premises  belonging :  to  hold 
to  Elderfield  and  his  heirs.  Immediately  after  the  execution  of  this  con- 
veyance, Elderfield  commenced  alterations  in  the  cottage,  and  employed 
Kent  as  the  architect.  Kent  told  Rolph  what  he  was  going  to  do.  Rolph  was 
often  present  whilst  the  work  was  in  progress,  and  saw  the  alterations  going 
on,  but  knew  nothing  of  the  plan.  He  knew  a  wall  adjoining  the  land  was 
intended  to  be  built,  in  order  to  enlarge  the  house.  The  old  windows  on 
the  east  were  merely  carried  out  in  a  straight  line  five  feet,  and  additions 
made  to  form  them  into  bow  windows.  Part  of  the  footings  of  the  exterior 
of  the  new  south  side  were  built  by  Kent  on  Ralph's  land.  Kent  spoke  to 
Rolph  about  the  footings  after  the  wall  was  built,  but  not  before.  Rolph 
consented  to  their  remaining,  on  condition  that  if  he  himself  built,  he  should 
be  at  liberty  to  build  up  to  the  south  wall  of  the  cottage.  Two  new  windows 
were  put  in  on  the  western  side,  one  on  the  old  part,  another  on  the  new. 
The  old  windows  were  altered  by  putting  in  new  mouldings :  afler  this  was 
done,  Kent  applied  to  Rolph  for  leave  to  put  up  a  cornice  spout  projecting 
over  his  land  from  the  southern  wall,  which  Rolph  consented  to  do,  on  con- 
dition that  he  should  be  at  liberty  to  remove  it  when  he  liked,  and  build 
home  to  the  wall.  Elderfield  occupi^  the  cottage  in  its  altered  state  with- 
out any  interruption  till  1 828,  when  he  let  it  to  Cobb.  Rolph  continued  to 
occupy  the  adjoining  land,  principally  as  arable  land,  and  on  the  application 
of  Cobbf  who  then  occupied  the  cottage,  and  who  wished  to  make  a  further 
addition  to  it  on  the  north  side,  he,  by  indenture  of  1st  June,  1828,  demised 
to  Cobb  for  21  years,  at  the  rent  of  10/.  a  year,  all  that  piece  or  parcel  of 
land,  situate,  &c.  adjoining  the  dwelling-house  of  Cobb,  on  the  north  side 
thereof,  and  containing  in  depth  from  west  to  east  55  feet,  and  in  breadth 
from  north  to  south  14  feet  9  inches,  bounded  on  the  west  by  the  public 
road  leading  from  Southampton  over  the  common  to  Portswood^  on  the  south 
by  the  dwelling* house  of  Cobb,  and  on  the  north  and  east  by  the  land  of 
Ro^h,  and  on  which  piece  or  parcel  of  land  Cobb  had  begun  to  erect  a  chaise- 
bouse  and  stable:  together  with  all  and  singular  the  easements,  privileges, 
and  appurtenances  to  the  said  piece  or  parcel  of  land  belonging,  or  in  any 
wise  appertaining.  On  28th  November,  1828,  Cobb  assigned  the  last-men- 
tioned term  to  T.  R.  Burden.  On  30 th  August,  1831,  Burden  assigned  to 
the  plaintiff,  who  occupies  the  remainder  of  the  premises  as  tenant  from  year 
to  year  under  Elderfield.  In  1829,  Elderfield  built  a  new  house  on  that  part 
of  his  land  which  adjoined  the  south  side  of  the  cottage  and  premises  oc- 
cupied by  the  plaintiff:  up  to  that  time  the  field  had  been  used  principally 
as  arable  land.  A  low  wall  belonging  to  the .  plaintiff,  about  4  feet  high, 
divided  the  two  properties.  By  lease  and  release,  dated  1 4th  and  1 5th  February, 
1832,  between  strangers  of  the  first  and  second  parts,  Rolph  of  the  third 
part,  and  the  defendant  of  the  fourth  part,  reciting  {inter  alia)  certain  in- 
dentures of  Decern^,  1812,  those  parties,  at  the  request  and  by  the  appoint- 
ment of  Rolph,  and  also  fV,  Rolph,  did,  and  each  of  them  did,  according  to  their 
several  and  respective  interests  and  estates,  grant,  bargain,  &c.  unto  the 
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Ki^*$BmA»  defendaBi  aU  tUat  newly-eretftcd  messttafe  or  dWeBing4iott8a^  with  the 
V^v^        stables,  &c.  and  the  shnibbenry  in  front,  and  the  garden  behind  the  same, 

Blamchabd  the  boundary  of  such  garden  being  in  a  straight  line  from  the  south,  or  ad* 
Bridom.  joining  wall  of  premises  belotigtUg  to  Mr.  Bianchard  (the  plaintiff)  to  &c 
situate,  &c«  containing  by  admeasurement  in  length,  on  the  north  side  315 
feet,  on  the  east  side  184  feet,  on  the  south  side  281  feet,  and  on  the  west 
side  or  front  184  feet ;  bounded  in  part  on  the  north  by  premises  belonging 
to  Mr«  Blanchardf  and  on  the  remainder  part  by  land  belonging  to  Rolpk,  on 
the  east  and  south  byi  &e.  and  on  the  west  by  the  pubhe  road,  towards 
Southampton  Common^  formerly  part  of  the  said  piece  or  parcel  of  land,  called 
or  known  by  the  dame  of  the  Seoen  Acres;  together  with  all  houses,  &c., 
fences  &c.,  ways  &c.,  easements  &c.,  advantages,  emoluments,  rights,  mem- 
bers and  appurtenances  to  the  hereditaments  thereby  released  belongii^ 
or  in  anyH'ise  appertaining,  and  therewith  usually  held  sad  occupied  or 
enjoyed,  or  accepted,  reputed,  deemed,  taken,  or  known  as  part,  putrel,  or 
member  thereof,  or  of  any  part  thereof,  to  faoU  to  the  defendant,  his  heirs 
and  assigns.  In  1882,  some  disagreement  having  arisen  between  the  plaintiff 
and  defendant,  the  latter  erected,  first  a  vrooden  fence,  and  then  a  brick  wall, 
parallel  and  dose  to  and  extending  the  wh<rfe  length  of  the  plaintiff's  house. 
The  wall  for  31  feet  was  14  feet  6  inches  high,  and  within  two  feet  of  the 
eaves  of  the  plaintiff's  house,  and  for  the  remmnder  of  the  distance  the  wall 
was  8  feet  11  inches  high.  Before  the  erection  of  this  wall,  the  rooms  at  the 
cast  side  of  the  cottage  were  light,  cheerful,  and  healthy.  The  erection  of 
the  wall  has  materially  diminished  the  light,  and  is  likely  to  create  dampness, 
signs  of  which  have  made  their  appearance  on  the  plaintiff's  wall. 

Sir  !V.  FoUett,  (with  whom  was  SeweH)  fbr  the  plaintiff.  No  man  is  by 
law  permitted  to  derogate  from  his  own  grant.  Ri^ph  here  granted  the  land 
for  the  purpose  of  building  a  house  with  free  access  of  light  and  air ;  he 
could  not,  therefore,  have  obstructed  the  windows  in  question.  The  de- 
fendant claims  through  Ralph:  he  is  therefore  equally  precluded.  Pahmer 
v.  Fletcher  (o),  Cox  v.  Matthews  (6),  Compton  v.  Richards  (c),  Swam^ 
borough  V.  Coventry  (d\  Couits  v.  Gorham  (e),  Ritier  v.  Bomer  (f).  No 
distinction  can  be  taken,  that  in  the  present  case  the  grant  by  Rolph  was  of 
land  and  not  of  a  house ;  because  it  was  a  grant  of  land  for  Uie  purpose  of 
building  a  house ;  and  therefore  all  the  consequences  of  a  grant  of  a  bouse 
would  follow.  Again,  as  Ralph  was  clearly  cognisant  of  the  progress  of  the 
work  without  objection,  and  was  afterwards  a  party  to  the  subsequent  con- 
veyance, it  must  be  taken  that  a  licence  or  covensnt  by  him  for  the  uninter- 
rupted access  of  light  and  air  through  the  windows  in  question,  mvst  be 
presumed;  and  that  such  licence  or  covenant  is  either  irrevocable  and 
absolute,  or  determinable  only  under  conditions  of  fact  which  hav<e  not  been 
performed.  If  Ralph  is  so  bound,  then  the  obligation  is  equally  binding  on 
the  defendant ;  Bridges  v.  Bianchard  (g),  Henlins  v.  Skippam^  (A).  An 
action  is  maintainable  if  any  part  of  the  space  occupied  be  obstnioled ; 
Chandler  v.  Thompson  (t). 


(a)  1  Lev.  1^.  (J)  Ry»n  &  Mood.  24. 

(h)  1  Vent.  237.'  («)  1  Add.  &  £IIU,  536. 

(c)  1  Price.  «7.  {h)  6  Barn.  &  Cress.  221. 

(4  9  Bing.  305.  (i)   3  Camp.  80. 
(0  Mood.  &  Malk.  396. 
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Sfturkct  eontrd. — In  Idl  the  cases  cited  as  to  die  effect  of  a  grant,  diei^ 
was  a  house  in  efse  at  the  time.  That  circumstance  sufficiently  distinguishes 
them  from  the  present  case,  where  the  grant  was  of  what  is  called  in  the 
case  arable  land.  Portmare  (Earl)  v.  Bunn  (a).  Eight  d.  Jeffetyi  v.  Buck^ 
neU  {h\  are  authorities  to  show  that  where  it  appears  by  the  deed  that  the 
grantor  has  only  a  limited  interest,  the  grant  must  be  construed  as  limited 
by  the  grantor's  interest,  though  the  words  may  be  general.  Even  if  the 
old  windows  were  privileged,  the  new  ones  were  not  so,  unless  they  were 
in  precisely  the  satne  place,  and  of  the  same  dimensions ;  Cherrington  v. 
Ahney  (c),  Moore  v.  Raimson  (d).  The  implied  licence  or  covenant  con- 
tended for  by  the  other  side,  if  any  thing,  can  only  have  been  a  mere  verbal 
licence.  That  will  not  be  sufficient :  because  this  is  an  easement  which  Only 
lies  in  grant,  and  cannot  be  by  parol.  Aldrein  case  (f).  Barker  v.  Bich^ 
ardson  (/),  Cemham  v.  Ftsk  (g). 

Sir  W.  Follett^  in  reply,  also  cited  Doe  d.  Shepherd  v.  Allen  (A),  Doe 
d.  Foley  v.  WiUon  (i). 

Cur.  adv.  vuU. 

Pattesom,  J.  in  the  course  of  the  term,  delivered  the  judgment  of  the 
Court  as  follows : — This  was  a  special  case  argued  before  my  brothers  WiUiams 
and  Coleridge,  and  myself.  The  action  was  for  darkening  certain  windows, 
and  otherwise  injuring  the  house  of  the  plaintiff*.  The  material  facts  on 
which  our  judgment  proceeds  are  the  following : — Rolph  being  a  tenant  in 
fee  of  a  close  called  the  Seven  Acres,  by  a  deed  executed  in  1816,  and  con- 
taining only  the  usual  covenants  for  title,  granted  a  portion  of  it  in  fee  to  one 
Close,  describing  it  as  a  parcel  of  arable  land.  Close  occupied  this  parcel  as 
a  garden  for  two  or  three  years,  and  then  contracted  to  sell  it  to  one  Snel' 
grove,  who  entered  without  any  conveyance,  and  erected  a  cottage  with  two 
small  windows  at  the  east  end,  and  one  at  the  west  end.  Snelgrove  being 
still  without  any  conveyance,  contracted  to  sell  it  to  one  Elderjield,  who 
wishing  to  enlarge  the  cottage,  procured  from  Rolph  a  grant  of  twelve  ad- 
ditional feet  on  the  western  side  of  the  cottage.  This  grant  was  effected  by 
deeds  of  lease  and  release,  dated  respectively  the  11th  and  12th  September, 
1822,  in  which  Rolph,  Close,  and  Snelgrove,  were  granting  parties,  and  the 
erection  of  the  cottage  was  recited.  The  parties  "  as  to  all  their  estates  in 
the  premises/'  granted  *<  all  that  parcel  of  land,"  and  the  cottage  lately  erected 
thereon,  the  parcel  admeasuring  from  north  to  south  22  feet,  and  from  east 
to  west  112  feet,  bounded  on  the  north-east  and  south  by  land  of  Rolph, 
together  with  all  ways,  &c.  lights,  easements,  &c.  This  grant  of  112  feet 
included  the  premises  contained  in  the  deed  of  1816.  Upon  the  execution 
of  this  conveyance,  Elderjieid  enlarged  his  cottage  on  the  south  side,  carrying 
it  to  the  extremity  of  his  land,  on  ground  which  before  had  been  used  as  a 
passage,  and  in  the  western  end  of  this  newly  built  part  he  inserted  a  small 
window.  At  the  eastern  end  of  the  house  he  carried  forward  a  projection 
about  5^  feet,  terminating  in  bay  windows,  and  these  bay  windows  were  sub- 
stituted for,  but  were  not  in  the  same  places,  though  in  the  same  direction  aa 


(a)  1  Bam.  &  Crass.  694. 
(fr)  2  Bain.  &  Add.  278. 
(c)  2  Vern.  646. 
{d)  3  Bam.  &  Cress.  332. 
(e)  9  Co.  Bep.  58. 


'&■ 


I  4  Barn.  &  AM.  579. 
{g)  2  Cromp.  &  Jerris,  128. 
(&)  3  TauQU  78. 
(t)  11  East,  56. 
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634  TERM  REPORTS  in  th£  KING'S  BENCH. 

King't  Bench,  the  two  former  windows  at  the  end  of  the  house.  It  is  for  the  inconvenience 
«^>^i/  occasioned  by  darkening  these  three  newly-made  windows  that  the  action  is 
Blancbard  brought.  The  cotuge  in  its  altered  state  was  occupied  by  Elderficid  till 
Bkiocbs.  I828f  Rolph  continuing  to  occupy  the  remainder  of  the  fields  principally  as 
arable  land.  In  that  year  the  cottage  was  let  to  one  C066,  who  being  desirous 
of  making  a  further  addition  to  it  on  the  north,  for  the  purpose  of  erecting  a 
chaise-house  and  stable,  procured  from  Rolph  a  lease  for  a  term  of  years  of  a 
small  portion  of  the  field,  described  as  bounded  on  the  south  by  CM*s  dwel- 
ling-house. The  plaintiff  is  the  assignee  of  this  term,  by  an  assignment  in 
1831,  and  holds  the  remainder  of  the  premises  as  tenant  from  year  to  year  to 
Eiderfield.  The  defendant  claims  under  a  subsequent  conveyance  from 
Rolph,  who  built  a  dwelling-house  on  the  field  in  1829.  The  right  to  main- 
tain the  present  action  was  rested  in  the  argument  on  two  grounds ;  first, 
upon  the  principle  established,  that  no  man  should  derogate  from  bis  own 
grant — in  considering  which  it  was  rightly  assumed  that  the  defendant  stood 
in  precisely  the  same  situation  as  Rolph :  and,  secondly,  that  from  the  grants 
above  stated,  coupled  with  certain  grants  to  be  mentioned  hereafter,  a  licence 
or  a  covenant  for  the  unobstructed  access  of  light  and  air  through  the  win- 
dows in  question  was  to  be  presumed  ;  and  that  such  licence  or  covenant  was 
in  law  either  irrevocable  and  absolute,  or  determinable  only  under  conditions 
of  fact,  which  had  not  been  performed.  That  the  plaintiff's  argument  should 
have  its  full  weighty  it  was  obviously  necessary  to  contend  that  no  distinction 
is  to  be  made  between  the  windows  in  the  cottage  when  first  built,  and  the 
windows  now  in  question,  as  no  grant  has  been  made  by  Rolph  to  those  under 
whom  the  plaintiff  claims,  since  the  formation  of  the  present  windows,  except 
by  the  lease  of  1828.  But  we  are  of  opinion  that  this  point  cannot  be  suc- 
cessfully contended.  With  respect  to  the  western  window,  the  part  of  the 
house  in  which  it  was  placed  had  no  existence  until  after  the  conveyance  of 
1822,  the  land  on  which  the  structure  was  afterwards  raised  had,  up  to  that 
time,  been  used  only  as  a  passage.  As  to  the  windows  at  the  east,  the  case 
finds  that  they  do  not  occupy  the  places  of  the  old  windows :  the  wall  m 
which  those  windows  were  no  longer  exists,  and  assuming  that  no  greater 
change  of  position  has  been  made  than  is  necessarily  consequent  upon  the 
carrying  out  of  the  side  walls  five  feet,  and  converting  the  termination  into  a 
bow,  such  a  change  is,  in  our  opinion,  sufficient  to  prevent  their  being  clothed 
with  the  same  rights  as  the  former  windows.  In  whatever  way  precisely  the 
right  to  enjoy  the  unobstructed  access  of  light  and  air  from  adjoining  land 
may  be  acquired  (a  question  of  admitted  nicety),  still  the  act  of  the  owner  of 
such  lands,  from  which  the  right  flows,  must  have  reference  to  the  state  of 
things  at  the  time  when  it  is  supposed  to  have  taken  place  ;  and  as  the  act  of 
the  one  is  inferred  from  the  enjoyment  of  the  other  owner,  the  right  must  in 
reason  be  measured  by  that  enjoyment.  The  consent,  therefore,  cannot  fairly 
be  extended  beyond  the  access  of  light  and  air  through  the  same  aperture  (or 
one  of  the  same  dimensions,  and  in  the  same  position,)  which  existed  at  the 
time  when  such  consent  is  supposed  to  have  been  given.  It  appears  to  us 
that  convenience  and  justice  both  require  this  limitation.  If  it  were  oace 
admitted  that  a  new  window,  varying  in  size,  elevation,  or  position,  might  be 
substituted  for  an  old  one,  without  the  consent  of  the  owner  of  the  adjoinit^ 
land,  it  would  be  necessary  to  submit  to  juries  questions  of  degree,  often  of  a 
very  uncertain  nature,  and  upon  very  unsatisfactory  evidence ;  and  a  party 
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who  had  acquiesced  in  the  existence  of  a  window  of  a  given  size,  elevation,    KingU  B^neh^ 


Blahciurd 


or  position,  because  it  was  felt  to  be  no  annoyance  to  him,  might  be  thereby 
concluded  as  to  some  other  window  to  which  he  might  have  the  greatest 
objection,  and  to  which  he  would  never  have  assented  if  it  had  come  in  ques«-  Bridges. 
tion  in  the  first  instance.  Chandler  v.  Thompson  is  not  at  all  inconsistent  with 
this  reasoning ;  there  an  ancient  window  had  been  enlarged  in  the  same  place, 
the  original  aperture  remained,  and  the  case  only  decided  that  that  aperture 
remained  pri9i]eged,  as  before  the  enlargement.  We  do  not  forget  that  the 
windows  in  the  present  case,  whatever  their  privilege  may  be,  are  not  claimed 
as  ancient  windows,  or  in  the  ordinary  way,  from  an  acquiescence  of  twenty 
years ;  but  this  circumstance  furnishes  no  ground  for  any  distinction  as  to 
the  point  now  under  consideration.  The  inquiry,  therefore,  as  to  the  first 
ground  on  which  the  plaintifi  *s  case  is  rested,  is  limited  to  the  effect  of  the 
lease  of  1828  ;  in  considering  which,  we  are  not  at  liberty  to  attach  any  weight 
to  the  fact  that  the  conveyances  of  1816  and  1822  proceeded  from  the  same 
grantor.  Now  it  seems  a  strong  thing  to  contend  that  a  lease  for  years,  of 
some  feet  of  land  on  the  north  side  of  an  existing  dwelling-house,  for  the 
purpose  of  erecting  a  chaise-house  and  stables,  will  in  itself  prevent  the 
lessor  from  making  erections  on  the  south  side,  by  which  the  eastern  and 
western  windows  may  be  darkened :  admitting,  as  we  are  disposed  to  do,  to 
the  fullest  extent,  the  principle  that  no  man  shall  be  allowed  to  derogate  from 
his  own  grant,  the  only  grant  here  is  the  lease>  and  it  would  be  extending  the 
principle  to  very  indirect  and  remote  consequences,  to  consider  the  act  com- 
plained of  as  derogating  from  that  grant.  But  it  is  said,  secondly,  that  the 
several  grants  by  Rolph,  coupled  with  his  acts  and  declarations,  amount  to  a 
licence  or  to  a  covenant  that  the  light  and  air  should  have  free  access  to  the 
house,  through  the  present  as  well  as  the  former  windows.  In  considering 
these,  it  is  proper  to  go  back  to  the  commencement ;  but  we  are  not  at  liberty  to 
attach  any  weight  to  the  statement  that  Rolph  desired  to  sell  in  building  lots,  by 
which  it  is  sought  to  give  a  character  to  the  grant  of  1816,  which  on  its  face 
it  will  not  bear :  unless  we  are  allowed  to  alter  the  terms  of  the  contract,  by 
tlie  introduction  of  previous  wishes  or  intentions,  we  roust  regard  it  as  a  mere 
conveyance  of  arable  land ;  and  there  is  no  doubt,  that  at  any  time  previously 
to  the  erection  of  the  cottage  by  Snelgrove,  Rolph  was  at  liberty  to  erect  any 
buildings  or  walls  in  the  residue  of  the  field,  which  were  not  prejudicial 
to  the  occupation  of  the  parcel  granted  away  as  arable  land.  Nor  would  the 
erection  of  the  cottage  make  any  difference  in  his  rights,  because,  as  to  this 
cottage,  Snelgrove  did  not  claim  under  him.  The  land  not  having  been 
granted  for  building  purposes,  the  parties  were,  as  to  the  cottage,  strangers 
to  each  other ;  and  no  mere  acquiescence  for  a  shorter  period  than  twenty 
years  would  have  precluded  him  from  obstructing  the  windows.  It  was  con- 
tended, however,  that  the  grant  of  1822  altered  the  position  of  the  parties, 
and  confirmed  the  use  which  had  been  previously  made  of  the  land  for 
building.  By  the  grant  itself,  nothing  passed  from  Rolph  but  twelve  feet  of 
land^  although,  in  the  same  deed,  the  cottage  with  all  its  existing  lights,  is 
conveyed  by  Close.  The  alterations  now  in  question  were  made  subsequent 
to  that  grant ;  and  it  appears  that  although  Rolph  was  ignorant  of  the  precise 
plan  intended  to  be  adopted,  yet  he  was  of^en  on  the  spot  during  the  progress 
of  the  work,  and  had  every  means  of  obtaining  a  general  knowledge  of  the 
nature  of  the  alterations.   He  made  no  objection,  but  at  the  time  reserved  to 
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KiMg*$  BmicL   hinuelf  specificall j  a  nght  to  build  up  to  the  aoutb  wall.     Upon  the  evidence 
v^v^i/  of  these  &cts^  the  Court  (which  by  the  agreecnent  of  the  parties  is  to  draw 

Blakchakd  m^j  conclusion  which  a  jury  might  have  drawn)  is  desired  to  ioier  that  the 
Bmiooit.  windows  now  in  existence  were  placed  in  their  present  position  with  such  an 
acquiescence  or  consent  on  the  part  ofRolpk^  as  to  warrant  the  presumpdon 
of  whatever  legal  instrument  may  have  been  necessary  to  convert  the  plaintitf^s 
parcel  into  a  dominant,  and  the  defendant's  into  a  servient  tenement,  in  respect 
of  these  lights.  Before  however  the  Court  will  feel  warranted  in  making  such 
a  presumption,  it  must  consider  what  right  or  power  Rofyh  had  to  prevent  the 
throwing  out  of  these  windows.  The  fullest  knowledge,  with  entire,  but  mere 
acquiescence,  cannot  bind  a  party  who  has  no  means  of  resistance.  There 
may  appear  to  be  some  hardship  in  holding  that  the  owner  of  a  close,  who 
has  stood  by  without  notice  or  remonstrance,  while  his  neighbour  has  incurred 
great  expense  in  building  upon  his  own  adjoining  land,  shall  be  at  liberty 
by  subsequent  erections  to  darken  the  windows,  and  so  destroy  the  comfort 
of  such  buildings;  yet  there  can  be  no  doubt  of  his  right  so  to  do,  at  any 
time  before  the  expiration  of  twemy  years  from  their  erection,  and  this  with 
good  reason;  for  it  is  far  more  just  and  convenient  that  the  party  who 
seeks  to  add  to  the  enjoyment  of  his  own  land,  by  any  thing  in  the  nature 
of  an  easement  upon  his  neighbour's  land,  should  first  secure  the  right  to  it 
by  some  unambiguous  and  well  understood  grant  of  it,  from  the  owner  of 
that  land,  than  that  such  right  should  be  acquired  gradually  as  it  were^  and 
almost  without  the  cognizance  of  the  grantor,  in  so  uncertain  a  manner  aa  to 
create  indefinite  and  puzzling  questions  of  fact,  to  be  decided,  as  we  daily 
see,  by  litigation.  If  a  party  who  has  neglected  to  secure  to  himself  rights  so 
important,  by  previous  express  licence  or  covenant,  relies  for  his  title  to 
them  upon  any  thing  short  of  an  acquiescence  for  twenty  years,  we  think  the 
omu  lies  upon  him,  of  producing  such  evidence  as  leads  clearly  and  conclu- 
sively to  the  inference  of  a  licence  or  a  covenant.  It  is  difficult,  perhaps 
impossible,  to  define  the  necessary  amount  of  such  evidence,  but  we  are  of 
opinion  that  the  amount  in  the  present  case  is  clearly  insufficient.  This 
disposes  of  the  action  as  regards  the  windows.  With  respect  to  the  injury 
alleged  to  be  occasioned  by  the  building  of  the  wall  to  the  body  of  the  house, 
it  is  sufficient'  to  say,  that  when  that  part  of  the  house  was  built,  and  en- 
croached on  Rolph*B  land,  it  was  stipulated  that  he  should  be  at  libertylat  any 
subsequent  time  to  build  close  up  to  the  wall  in  question. 

Judgment  for  the  defendant. 


END  OF   MICHABLMAS  TBRM. 


CASES 

ARGUED  AND  DETERMINED 


IN  THE 


COURT    OF   KING'S   BENCH, 


IN 


Hilary  Term,  1836. 


RE6UL£  GENERALES. 

HiLAET  Term,  6  William  IV.  jjj    .,  g,^^ 

1.  ^HEREAS  by  the  statute  4  Henry  4,  c.  18,  it  was  enacted  <<  That  all  the  Regai» 
attorneys  shall  be  examined  by  the  justices  and  by  their  discretion  their  Gencnles. 
names  put  on  the  roll,  and  they  that  be  good  and  vertuous,  and  of  good  fame, 
shall  be  received  and  sworn  well  and  truly  to  serve  in  their  offices."  And 
whereas  by  the  statute  9  Jac.  1,  c.  7,  sec.  2,  it  was  enacted,  *<  That  none 
shall  from  henceforth  be  admitted  attorneys  in  any  of  the  King's  Courts  of 
Record,  but  such  as  have  been  brought  up  in  the  same  Courts,  or  otherwise 
well  practised  in  soliciting  of  causes,  and  have  been  found  by  their  dealings 
to  be  skilful  and  of  honest  disposition,  and  that  none  be  suffered  to  solicit 
any  cause  or  causes  in  any  of  the  Courts  aforesaid^  but  only  such  as  are 
known  to  be  men  of  sufficient  and  honest  disposition."  And  whereas  by  a 
rule  made  in  Mkhaelmas  Term,  1654,  in  the  Courts  of  King's  Bench  and 
Common  PleaSf  it  was  ordered  that  the  Courts  **  should  once  in  every  year, 
in  Mkhaeimas  Term,  nominate  twelve  or  more  able  and  credible  practisers 
to  continue  for  the  ensuing  year,  to  examine  such  persons  as  should  desire  to 
be  admitted  attorneys,  and  appoint  convenient  times  and  places  for  the  exa- 
mination :  and  the  persons  desiring  to  be  admitted  were  first  to  attehd  with 
their  proofs  of  service,  then  to  repair  to  the  persons  appointed  to  examine, 
and^  being  approved,  to  be  presented  to  the  Court  and  sworn."  And  whereas 
by  the  statute  2  Geo.  2,  c.  23,  s.  2,  it  was  enacted,  ''That  the  Judges,  or  any 
one  or  more  of  them,  should,  and  they  were  thereby  authorized  and  required, 
before  they  should  admit  such  person  to  take  the  oath,  ta  examine  and  in- 
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quire  by  such  ways  and  means  as  they  should  think  proper,  touching  bis 
fitness  and  capacity  to  act  as  an  attorney  :  and  if  such  Judge  or  Judges  re- 
spectively should  be  thereby  satisfied  that  such  person  is  duly  qualified  to  be 
admitted  to  act  as  an  attorney,  then,  and  not  otherwise,  the  said  Judge  or 
Judges  of  the  said  Courts  respectively  should,  and  they  were  thereby  autho- 
rized to  administer  to  such  persons  the  oath  thereinafter  directed  to  be  taken 
by  attorneys :  and  after  such  oath  taken,  to  cause  him  to  be  admitted  an 
attorney  of  such  Court  respectively."  And  whereas  in  order  to  carry  the 
last-mentioned  statute  more  fully  into  efiect,  it  is  expedient  annually  to 
appoint  examiners,  subject  to  the  control  of  the  Judges  in  manner  hereinafter 
mentioned :  It  is  Ordered  that  the  several  Masters  and  Prothonotaries  for 
the  time  being  of  the  Courts  of  King's  Btnck,  Common  PUas^  or  Excktquer^ 
respectively,  together  with  twelve  attorneys  or  solicitors,  to  be  appointed  by 
a  Rule  of  Court  in  Easter  Term  in  every  year,  be  examiners  for  one  year : 
any  five  of  whom  (one  whereof  to  be  one  of  the  said  Masters  or  Prothonota- 
ries) shall  be  competent  to  conduct  the  examination ;  and  that  ftt)m  and  after 
the  last  day  of  next  Easter  Term,  subject  to  such  appeal  as  hereinafter  men- 
tioned, no  person  shall  be  admitted  to  be  sworn  an  attorney  of  any  of  the 
Courts,  except  on  production  of  a  certificate  signed  by  the  major  part  of  such 
examiners  actually  present  at  and  conducting  his  examinaticm,  testifying  his 
fitness  and  capacity  to  act  as  an  attorney  ;  such  certificate  to  be  in  force  only 
to  the  end  of  the  Term  next  foUowing  the  date  thereof,  unless  such  time  shaU 
be  specially  extended  by  the  order  of  a  Judge. 


2.  It  is  further  Ordered,  that  the  examiners  so  to  be  appointed  shall  con- 
duct the  said  examinations  under  regulations  to  be  first  submitted  to  and 
approved  by  the  Judges. 


d.  And  it  is  further  Ordered,  that  in  case  any  person  shall  be  dissatisfied 
with  the  refusal  of  the  examiners  to  grant  such  certificate,  be  shall  be  at 
liberty  to  apply  for  admission  by  petition  in  writing  to  the  Judges,  to  be  deli- 
vered to  the  Clerk  of  the  Lord  Chief  Justice  of  the  Court  of  King's  Bench, 
upon  which  no  fee  or  gratuity  shall  be  received ;  which  application  shall  be 
heard  in  Serjeanfs  Inn  Hall,  by  not  less  than  three  of  the  Judges. 

4.  And  whereas  the  Hall  or  building  of  the  Incorporated  Law  Society  of 
the  United  Kingdom,  in  Chancery  Lane,  will  be  a  fit  and  convenient  place 
for  holding  the  said  examination,  and  the  said  Society  have  consented  to 
allow  the  same  to  be  used  for  that  purpose :  It  is  further  Ordered,  that  undl 
further  order  such  examinations  be  there  held  on  such  days,  being  within  the 
last  ten  days  of  every  Term,  as  the  said  examiners  or  any  five  of  them  shall 
appoint ;  and  that  any  person  not  previously  admitted  an  attorney  of  any  of 
the  three  Courts,  and  desirous  of  being  admitted,  shall,  in  addition  to  the 
notices  already  required,  give  a  Term's  notice  to  the  said  examiners  of  his 
intention  to  apply  for  examination,  by  leaving  the  same  with  the  Secretary  of 
the  said  Society  at  their  said  Hall ;  which  notice  shall  also  state  his  place  or 
places  of  residence,  or  service  for  the  last  preceding  twelve  months ;  and  in 
case  of  application  to  be  admitted,  on  a  refusal  of  the  certificate,  shall  give 
ten  days*  notice,  to  be  served  in  like  manner,  of  the  day  appointed  for 
bearing  the  same. 


HOLIDAYS  AT  THE  LAW  COURTS, 

Whereas  by  the  Act  of  the  3  &  4  ^.  4^  c.  42,  a.  43,  it  is  enacted,  that 
none  of  the  several  days  mentioned  in  the  statute  passed  in  the  session  of 
Parliament  holden  in  the  fifth  and  sixth  year  of  the  reign  of  King  Edvxird  the 
Cth,  intituled,  *<  An  Act  for  keeping  Holidays  and  Fasting  Days,'*  shall  be 
kept  or  observed  in  the  Courts  of  Common  Law,  or  in  the  several  offices 
belonging  thereto,  except  Sundays,  the  day  of  the  Nativity  of  our  Lord,  and 
the  three  following  days,  and  Monday  and  Tuesday  in  Easter  week :  It  is 
hereby  ordered,  that  henceforth,  in  addition  to  the  said  days,  the  following 
and  none  otlier  shall  be  observed  or  kept  as  holidays  in  the  several  offices 
belonging  to  the  said  Courts,  v\x,--Good  Friday  and  Easter  ETe,  and  such 
of  the  five  days  following  as  may  not  fall  in  the  time  of  Term,  but  not  other* 
wise :  the  Birth-day  of  our  Lord  the  King,  the  Birth-day  of  our  Lady  the 
Queen,  the  day  of  the  Accession  of  our  Lord  the  King,  JVhit  Monday,  and 
JVkU  Tuesday. 

{Signed  by  all  the  ahcyoe-named  Judges,) 

VOL.  I.  Y    Y 
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5.  And  it  is  further  Ordered,  that  three  days  at  the  least  before  the  com-    King*t  Bench, 
roencement  of  the  Term  next  preceding  that  in  which  any  person  not  before        v^v%^ 
admitted  shall  propose  to  be  admitted  an  attorney  of  either  of  the  Courts,  he      ^eguls 
shall  cause  to  be  delivered  at  the  Master's  or  Prothonotary*s  Office,  as  the         """""  " 
case  may  be,  instead  of  affixing  the  same  on  the  walls  of  the  Courts,  as  now 
required,  the  usual  written  notices,  which  shall  state,  in  addition  to  the  parti- 
culars now  required,  his  place  or  places  of  abode  or  service  for  the  last  preceding 
twelve  months,  and  the  Master  or  Prothonotary,  as  the  case  may  be,  shall 
reduce  all  such  notices  as  in  this  rule  first  mentioned  into  an  alphabetical 
table  or  tables  under  convenient  heads,  and  affix  the  same,  on  the  first  day 
of  Term,  in  some  conspicuous  place  within  or  near  to  and  on  the  outside  of 
each  Court. 

6.  And  whereas  it  is  expedient  that  upon  the  re-admission  of  attornies 
the  judges  should  have  further  means  of  inquiring  as  to  the  circumstances 
nnder  which  persons  applying  to  be  re-admitted  discontinue  to  practise,  and 
as  to  their  conduct  and  employment  during  the  time  of  such  discontinuance.  It 
is  further  Ordered,  that  at  the  time  of  giving  the  usual  notice  of  the  inten- 
tion to  apply  for  such  re-admission,  the  party  shall  cause  to  be  filed  the 
affidavit  on  which  he  seeks  to  be  re-admitted,  with  the  Master  or  Protho- 
notary, as  the  case  may  be,  which  affidavit  shall  contain,  in  addition  to  the 
particulars  now  required,  a  statement  of  his  place  or  places  of  abode  during 
the  last  preceding  year ;  and  such  person  shall  also  at  the  same  time  cause  to 
be  lefl  a  copy  of  such  affidavit  with  the  clerk  of  the  Lord  Chief  Justice  of 
the  Court  of  King's  Bench,  and  the  rule  for  the  re-admission  of  such  person 
shall  be  drawn  up  on  reading  such  affidavit,  and  also  an  affidavit  of  such 
copy  having  been  left  in  compliance  with  this  rule. 

Dbnmam.  S.  Gaselee.  J.  Patteson. 

N.  C.  TiNDAt.  J.  Parke,  J.  Gurnet. 

Abikoer.  W.  Bolland.  J.  Williams. 

J.  A.  Park*  J.  B.  Bosanquet.  J.  T.  Coleridge, 

J.  Littledale.  E.  H.  Alderson. 
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Bail  CouH. 

^^^^^  Dter  V.  Levi. 

uliJIdtoiwiT*    T^^^  ^'^  ^  action  of  debt  brought  to  recover  the  sum  of  2/.  16$.  6(f.,  for 

Courts  of  Re.  business  done  by  an  attorney.     At  the  trial  before  the  under-sheriff 

tho" ttTcS^m      °^  Middlesex,  on  the  6th  August  last,  the  jury  gave  a  verdict  for  the  sum  of 

of  priTiiegeii        W.  6s.  4rd,     It  was  admitted  at  the  trial  that  the  parties  resided,  and  the 

utJfoJSIkJ  cJ*'**  cause  of  action  arose,  within  the  jurisdiction  of  the  Court  for  the  recovery  of 

Froceas  Act,         small  debts  at  Blackheath  and  the  neighbourhood.     A  rule  was  obtained  in 

Michaelmas  Term  to  show  cause  why  judgment  should  not  be  given  for  the 

defendant,  and  why  the  plaintiff  should  not  pay  treble  costs  to  the  defendant, 

pursuant  to  the  several  statutes  of  5  Geo.  8,  c.  8  ;   10  Geo.  3,  c.  29 ;  and  47 

Geo.  3,  sess.  1,  c.  iv. ;  and  that  in  the  meantime  proceedings  be  stayed. 

Manself  showed  cause. — ^The  phuntifiT  in  this  case  is  an  attorney,  and 
when  attorneys  sue  for  their  costs,  they  are  not  bound  to  sue  in  Courts 
of  Request.  This  was  an  action  for  costs,  and  in  7VcU*s  Practice  (a)  it  is 
laid  down,  that  attomies  may  sue  in  their  own  Courts  for  debts  under  forty 
shillings.  The  Uniformity  of  Process  Act  has  done  away  with  all  pro- 
ceedings except  by  summons  and  atptas,  but  still  it  appears  from  the 
Indorsement  of  the  writ  iuelf,  and  from  the  declaration,  that  the  plaintiff  is 
an  attorney,  and  is  suing  for  business  done  by  him  as  such ;  he,  therefore, 
clearly  is  not  bound  by  the  Acts  establishing  this  Court  of  Requests. 

StetTf  coA^rd.'^There  is  a  provision  in  the  statute  5  Geo.  3,  c.  8,  s.  28, 
that  no  attorney  is  to  have  privilege  in  the  Court  thereby  established.  That 
would  be  a  sufficient  answer  on  that  point,  but  there  is  also  another.  The 
Uniformity  of  Process  Act,  by  doing  away  with  all  proceedings  by  attachment 
of  privilege,  has  in  effect  taken  away  the  privilege  of  attomies  to  be  exempted 
from  the  operation  of  Acts  establishmg  CourU  of  Request. 

There  were  other  points  argued,  which  it  is  unnecessary  to  notice. 

Cur.  ado*  xmli. 

LiTTLEDALE,  J.  this  term  {Feb.  1st,)  gave  judgment. — ^This  was  a  case 
argued  before  me  last  term,  in  which  the  plaintiff,  an  attorney  of  this  Court, 
sued  in  the  superior  Court  for  his  costs,  and  the  cause  was  tried  before  the 
Sheriff  on  a  writ  of  trial.  The  plaintiff  recovered  a  verdict  for  IL  6t,  id, 
A  rule  was  then  obtained  to  show  cause  why  judgment  should  not  be  given 
for  the  defendant,  and  why  the  plaintiff  should  not  pay  treble  costs  to 
the  defendant,  pursuant  to  the  several  statutes  of  5  Geo.  3,  c.  8 ;  10  Geo. 
3,  c.  29  ;  and  47  Geo.  3,  sess.  I,  c.  iv.  I  was  prepared  to  give  judgment  huit 
term  on  the  question  as  to  the  coste,  but  I  took  time  to  reconsider  the  case. 
At  that  time  it  appeared  to  me  that  the  plaintiff  being  an  attorney  was  not 
protected  by  his  privilege,  and  that  he  ought  to  have  sued  in  the  Court  of 
Requests.  On  further  consideration  of  the  subject,  and  on  tlie  authority  of 
a  case  decided  this  term  in  the  Court  of  Exchequer  (&),  I  have,  on  that  part 
of  my  judgment,  come  to  a  different  conclusion,  and  think  that  the  plaintiff, 

(a)  P.  80,  9th  edit.  (6)  Wright  v.  Skinver,  3  Crorop..  Meet .  & 

Bosc.,  144. 
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being  an  attorney,  was  not  bound  to  sue  in  the  Court  of  Requests.    I  founded     Bail  Court. 

my  opinion  last  term  xm  th6  cases  of  Tagg  v.  Madan  (a),  and  Parker  v.        ^^^v^ 

Vaughan  (6),  and  particularly  on  the  first.     In  that  case  the  plaintiff,  an         ^^** 

attorney,  had  not  sued  by  attachment  of  privilege,  and  on  an  application  to         Levi. 

plead  that  the  cause  of  action  arose  within  the  jurisdiction  of  a  Court  of 

Requests,  it  was  said  by  the  Court,  that  as  the  plaintiff  had  sued  as  a  common 

person  he  was  not  protected  by  his  privilege.   The  reason  given  was,  that  he 

had  elected  to  sue  as  a  common  person,  and  had  thereby  waived  his  privilege. . 

By  the  Uniformity  of  Process  Act  the  attachment  of  privilege  is  taken  away, 

but  not  the  privilege  itself.     Before  that  statute  an  attorney  might  elect  to 

sue  as  a  common  person,  now  the  statute  having  taken  away  the  attachment 

of  privilege,  it  is  not  left  to  the  option  of  an  attorney  to  sue  as  a  common 

person,  or  not,  as  he  pleases ;  but  then  it  was  not  the  intention  of  the  Act 

altogether  to  deprive  attomies  of  their  privilege  of  suing  in  the  superior 

Courts.    Therefore,  on  the  authority  of  the  case  in  the  Excheqiieri  deciding 

that  though  the  election  of  suing  by  attachment  of  privilege  is  taken  away, 

yet  the  privilege  itself  is  not,  because  an  attorney  is  deprived  of  that  election ; 

this  rule  must  be  discharged.     This  decision  puts  an  end  to  the  other  points 

argued  in  the  case.    The  clause  in  the  statute  5  Geo,  8,  c.  8,  that  attomies 

are  not  to  have  their  privilege  in  the  Court  thereby  established,  applies  only 

to  attomies  who  are  defendants,  who  are  served  with  process  of  that  Court, 

but  does  not  apply  to  plaintiffs. 

Rule  discharged  without  costs. 

(a)  1  Bos.  &  Pttl.  629.  (b)  2  Boi.  &  Pul.  29. 


Ryan  v.  Farnell. 

A  Rule  had  been  obtained  to  show  cause  why  defendant's  attomey  should  ^  "^^^  ^  *^^^ 
not  pay  him  a  sum  of  money.     On  cause  being  shown,  it  was  referred  to  ^toney  shoaid 
the  Master.    The  Master  found  that  a  certain  sum  was  due  by  the  attorney  not  pmj  hu  client 
to  his  client,  and  made  his  allocatur  accordingly.     Upon  the  Master's  report  having  be«n 
being  made,  the  rule  which  had  been  obtained  was  made  absolute.   The  sum  ^^^^i^^ 
not  having  been  paid, —  found  a  ceitain 

tarn  dae»  and 
made  bis  tMoattuf 

BarstoWf  now  moved  for  a  rule  absolute,  in  the  first  instance,  for  an  attach-  accordingly, 
ment  against  the  attorney.     He  submitted  that  the  case  differed  from  the  jSHSTmiSr 
ordinary  case,  where  an  attorney  is  ordered  to  pay  a  sum  of  money,  as  the  •bioiute:— ir*tf. 
Master's  allocatur  has  been  adopted  and  confirmed  by  the  Court.  ^tl^hi^ntforth'e 

non-payment  -vna 

Patteson,  J.— I  think  there  is  no  difference,  the  Master  is  only  an  arbi-  the  fint  usunce. 
trator,  and  is  put  in  the  place  of  the  Court  to  ascertain  the  amount  due.     I 
think  the  parties  are  in  the  same  situation  as  if  the  order  had  been  made  in 
the  first  instance  by  the  Court  (c). 

Rule  nisi  only  granted. 

(c)  Reg.  Gen.  T.  T.  17  G.  3. 

Y    Y    2 
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^f^l*'  OxENDON  ».  Cropper. 

After  nrdiet         JU'HITEHURST Bp^fWed  for  a  rule  to  show  cause  why  the  pkinttff  should  not 

for  tli6  dfifstulftnt      WW,  •<•!  ■%  *       %  »  mi  •    i 

mod  a  ml*  mm  for  ^^^  security  for  the  costs  incurred  in  thia  cause.     The  cause  was  tried 

a  oew  uiai,  the      at  the  last  assizes,  when  a  verdict  was  found  for  the  defendant.     In  Michael- 

oitier  the  piaiikUff  '"^^  ^^^^  ^^^  plaintiff  obtained  a  rule  nisi  for  a  new  trial,  which  had  not  yet 

to  fiDd  security      comc  on  to  be  argued.     The  plaintiff  is  in  insolvent  circumstances,  and  after 

iniiiMiTeotcir-     being  in  prison  for  debt  for  some  time  got  discharged,  and  is  now  living  at 

cumatanceiaod      Paris,    This  is  Certainly  a  novel  case  in  which  to  apply  for  security  for  costs ; 

but  it  is  submitted  that  it  is  a  case  in  which  the  Court  will  grant  it.     [Po/- 

teson,  J. — It  is  certainly  a  novel  case;  all  the  costs  have  already  been  incurred 

except  those  of  the  argument  on  the  new  trial.] — In  the  case  of  Lewis  v. 

Ovens  (a)  f  the  Court  granted  a  similar  application,  on  a  writ  of  error  being 

brought. 

Pattesok,  J. — There  the  writ  of  error  was  brought  for  the  purpose  of 
delay,  here  there  is  a  point  of  law  to  be  argued.  I  cannot  grant  this  appli- 
cation, as  I  must  assume  there  is  some  doubt  as  to  the  verdict  being  right. 
I  know  of  no  instance  where  security  for  costs  has  been  granted,  except  at 
the  commencement  of  the  proceedings,  where  the  party  is  resident  abroad. 
Here  all  the  expenses  have  already  been  incurred. 

Whiiekurstt  then  asked  leave  to  alter  his  motion,  and  to  confine  it  to  the 
future  costs  that  would  arise  on  the  argument. 

Pattbson,  J.— I  think  I  cannot  grant  that  application.  The  only  mode  of 
enforcing  the  rule  would  be  to  order  that  the  judgment  should  be  entered  up, 
which  would  be  contrary  to  the  opinion  of  the  Court  as  at  present  expressed. 

Rule  refused, 
(a)  5  Barn.  &  Aid.  365. 

CowPER  and  another  r.  Jones. 

On  » fthiiiii  piee  ^HIS  was  an  action  of  debt  on  recognizance  of  bail  for  one  Stenhurg.  Tlie 
cSuft^in^t  **'*  defendant  pleaded,  that  after  judgment  had  been  recovered  against  Sten- 
give  the  pUintifr  burgt  and  before  any  action  accrued  to  the  plaintiff,  and  before  the  commence- 
i!^n*w  for"Jaut**  Hicnt  of  the  action,  that  Stcnburg  became  bankrupt,  according  to  the  statutes 
of  a  plea.  relating  to  bankrupts. 

ManscU  moved  for  a  rule  to  show  cause  why  the  plaintiff  should  not  have 
leave  to  sign  judgment  as  for  want  of  a  plea.  This  plea  is  a  mere  sham 
plea,  and,  if  true,  is  no  answer  to  the  action.  The  object  of  the  defendant  is 
merely  to  delay  the  cause.  It  is  a  mere  trick,  and  the  Court  will  grant  this 
rule.     The  case  oiMiUy  v.  Walls  {b)  is  an  authority  for  this  application. 

Patteson,  J.— I  do  not  know  that  I  have  power  to  give  leave  for  judg- 
ment to  be  signed  as  for  want  of  a  plea.     It  was  at  one  time  ruled  by  the 

(b)  IDow).  P.  C.648. 
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Courts,  that  when  a  sham  plea  was  pleaded,  the  plaintifF  should  be  at  liberty     Bail  dmrt. 
to  sign  judgment  as  for  want  of  a  plea.     Afterwards  they  retraced  their  steps        v^v-^ 
and  refused  to  allow  judgment  to  be  signed  except  under  particular  circum*       Cowpeh 
stances,  as  where  the  defendant  is  under  terms,  or  where  the  plea  is  of  such  a        Jq^mm* 
nature  as  to  require  two  different  modes  of  trial.     But  where  the  plea  is  only 
a  statement  of  facts,  and  it  is  suggested  that  they  are  not  an  answer  to  the 
action,  the  Court  will  not  give  leave  to  sign  judgment  as  for  want  of  a  plea* 
The  defendant  must  demur,  and  I  hope  some  rule  will  be  adopted  to  argue 
such  demurrers  early  in  the  term. 

Rule  refused. 


Armstrong  v.  Marshall. 

^HIS  was  an  action  by  a  surveyor  for  bis  expenses  in  making  plans  of  some  j.  iiieeoutt 

mines.  The  plans  were  made  for  the  purpose  of  being  given  in  evidence  in  J^"  ^JJJ^oiTtiie* 
an  action  of  trespass  between  the  occupiers  of  two  adjacent  mines.  The  plans,  ground  Ui«tthe 
it  appeared,  were  not  accurate,  which  was  accounted  for  by  the  plaintiff  by  JJ^^^Vn"^ 
the  state  of  the  air  in  the  mines.     They  were  given  in  evidence  in  the  action  evideuce,  Uwt  re- 
of  trespass,  and  the  special  jury  by  which  it  was  tried  had  the  plans  by  them  j^^^^on'uie 
while  considering  their  verdict.     This  action  by  the  surveyor  was  referred  to  faceofUienwnni. 

4    Tn  an  ■elion 

a  barrister  to  award  what  was  due.     At  a  meeting  before  the  arbitrator,  one  bj  a  surreyor  for 
of  the  special  jury  who  had  tried  the  action  of  trespass,  was  examined  as  to  m^»n8son»ep»*">» 

,  *  *.«*  Ill  -II.'  •!!  which  were  in»c- 

the  accuracy  of  the  plans,  and  he  deposed  to  his  own  impression  that  they  curate,  but  which 
were  inaccurate.     On  being  further  questioned  as  to  the  effect  the  plans  had  *'"i  ***"  «**r"  *** 

1      .  .  .  t     .  1.         .  .  .  ,  1  ^    ,       evidence  on  the 

on  the  jury  in  agreeing  on  their  verdict,  it  was  objected  on  the  part  of  the  trial  of  •  caose. 
plaintiff,  that  such  evidence  was  inadmissible.    The  arbitrator  rejected  the  2rt*whkhSey*' 
evidence,  and  ultimately  made  his  award  that  the  defendant  should  pay  the  hadonthejurjin 
plaintiff  17/.  2s.     A  rule  was  obtained  last  Michaelmas  Term  to  show  cause  ^[Si<rtViuv^ 
why  the  award  should  not  be  set  aside,  on  the  ground  that  the  arbitrator  bad  d»cc. 
rejected  this  evidence. 

Erkf  now  showed  cause. — ^This  rule  cannot  be  supported,  for  two  reasons. 
In  the  first  place  the  objection  does  not  appear  on  the  face  of  the  award,  and 
all  the  authorities  show  that  it  cannot  therefore  be  made.  If  the  Court  should 
think  that  argument  invalid,  the  rule  must  yet  be  discharged ;  as  the  arbitra- 
tor was  right  in  rejecting  the  evidence  offered.  The  impressions  which  the 
plans  created  in  the  minds  of  the  rest  of  the  jury,  or  their  opinions,  could  not 
possibly  be  evidence  in  the  cause.  Those  impressions  and  opinions  could 
only  be  derived  from  their  conversations,  which  are  clearly  inadmissible  in 
evidence.  It  is,  moreover^  very  inexpedient  to  make  such  inquiries  of  thd 
jurors  who  have  tried  a  cause. 

Crowder,  coniri. — The  question  here  is,  whether  a  certain  line  of  evidence 
was  improperly  rejected  by  the  arbitrator.  The  arbitrator  must  have  thought 
that  the  questions  put  related  to  a  matter  the  juror  was  bound  not  to  reveal. 
That  is  clearly  an  erroneous  idea,  a  special  jury  not  being  bound  to  secresy 
like  a  grand  jury.  The  evidence  was  admissible;  It  was  material  to  know 
whether  the  plans  were  the  foundation  of  the  jury's  decision.  This  was  a 
question  not  of  opinion  or  of  converssttion,  but  of  fact.    As  regarded  the  jiitor 
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Bail  Court, 

Armstsono 
Mabshall. 


examined,  it  was  asking  him  on  what  he  acted  in  giving  his  verdict.  As 
regards  the  other  jurors,  their  consultation  together  was  a  fact,  and  it  was 
also  a  fact  whether  or  not  they  took  these  plans  into  their  consideration  in 
agreeing  on  their  verdict.  These  were  facts  which  were  admissible  in  evi- 
dence, and  tliis  rule  must  be  made  absolute.  The  objection  taken,  that  the 
rejection  of  this  evidence  does  not  appear  on  the  face  of  the  award,  cannot  be 
supported.  The  case  of  Wade  v.  Huntley  (a),  decides  that  a  mistake  in  the 
judgment  of  the  arbitrator  is  a  cause  for  setting  aside  an  award.  [iVtf/efoa, 
J. — The  case  of  Campbell  v.  Twetnlow(h)f  is  conclusive  against  this  applica- 
tion.^— The  judgments  of  Lord  Tenlerden  and  Lord  Eldon  in  the  cases  of 
Richardson  v.  Nourse  (c)  and  Young  v.  Walter  (d)  are,  however,  in  favour  of 
this  application. 

Cur,  adv.  vult. 


PattesoNi  J. — The  objection  here  made  does  not  arise  on  the  face  of  the 
award,  and  I  think  I  am  bound  to  decide  this  case  on  the  authority  of  that  of 
Campbell  v.  Twemhw.  If  parties  are  allowed  to  bring  on  those  questions 
which  do  not  appear  on  the  face  of  the  award,  there  is  no  saying  to  what 
extent  the  rule  will  gradually  be  broken  in  upon.  It  is  &r  better  to  adhere 
to  the  broad  principle.  Therefore,  without  deciding  the  question  as  to  the 
admissibility  of  the  evidence,  1  must  decide  that  I  am  bound  by  the  award, 
and  the  rule  must  be  discharged.  At  the  same  time  I  do  not  wish  to  have 
it  supposed  that  the  arbitrator  was  wrong ;  I  think  he  was  right,  but  this 
opinion  is  entirely  extra-judicial. 

Rule  discharged. 


(a)  Tidd  Prac.  841,  9th  edit. 
{h)  1  Price,  81. 


(c)  3  Barn,  k  Aid.  237. 

(d)  9Vei.jun.364. 


Jttdgmoot  haV' 
JDg  beea  reco- 
▼ered  in  a  debt 
for  CO/,  debt  fcod 
U.  at  merely  no- 
mioal  damages, 
the  defcodaut  is 
entitled  to  his  dis- 
charge under  the 
Small  Debtors* 
Act. 


FoGARTY  V.  Smith. 

7>  BAYLY,  opposed  the' discharge  of  a  prisoner  under  the  Small  Debtors* 
*  Act^  48  Geo.  d,  c.  123.  The  action  was  in  debt  in  the  Borough  Court 
of  Plymouth*  The  judgment  was  for  $01.  debt,  and  71.  d#.  lOd.  damages 
and  costs,  which  last  sum  is  made  up  of  one  shilling  damages  and  7/.  2«.  lOd* 
for  costs.  The  question  here  is,  whether  this  is  a  judgment  for  any  debt  or 
damages  not  exceeding  20/.  exclusive  of  costs,  within  the  meaning  of  the  Act. 
The  point  turns  on  whether  the  one  shilling  nominal  damages  takes  the  case 
out  of  the  statute.  The  Court  will  look  to  the  judgment  alone,  from  which 
it  is  clear  the  debt  and  damages  exceed  20/.  The  defendant  therefore  is 
not  entitled  to  his  discharge.  No  distinction  can  }fe  drawn  between  the 
words  *<  debt  or  damages"  and  '*  debt  and  damages,"  but  the  former  words, 
which  are  those  used  in  the  Act,  imply  the  same  as  if  the  latter  had  been  used. 

The  cases  of  Cooper  v.  Bliss  (e),  and  Doe  v. (/),  show  that  the  sum 

for  which  the  party  is  in  execution  is  that  to  which  the  Court  will  look. 

Manself  contrd.^This  case  is  within  the  Act,  which  refers  to  two  species  of 
demands.    If  the  action  is  in  assumpsit,  the  damages,  which  is  the  substantial 


(t)2DowLP.C.749. 


(/)  lDowl.P,C.69. 
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thing  recoveved,  are  what  the  Act  refers  to ;  but  if  the  action  is  in  debt,  the      Bail  Coun. 
debt  recov€i«d  is  what  the  Act  refers  to.  If  these  were  real  damages,  tlien  the        *^v^ 
case  would  be  out  of  the  statute,  but  being  merely  nominal,  the  defendant  is       ^ooabty 
entitled  to  be  discharged.  [Patteson^  J. — The  Master  says  that  the  practice        Smith. 
in  taxing  the  costs  is  to  deduct  the  shilling  given  as  nominal  damages  from 
the  amount  of  costs ;  the  whole  therefore  of  the  sum  of  11,  3m.  lOd.  in  £ict 
is  resolved  into  costs.]*— That  is  an  additional  reason  why  the  defendant  in 
this  ease  should  be  entitled  to  the  benefit  of  the  Act. 

Patteson,  J.— It  i^pears  that  the  words  of  the  Act  are,  that  where  persons 
are  in  execution  on  any  judgment  for  any  **  debt  or  damages,  &c. ;"  "  da- 
mages" meaning  where  the  sum  due  arises  on  an  action  where  damages  are 
the  principal  thing  recovered ;  and  "  debt*'  meaning  where  the  debt  is  that  for 
which  the  action  is  brought.  It  is  clear  that  the  costs  are  out  of  the  question 
by  the  words  of  the  Act.  Where  the  action  is  in  debt,  and  a  large  sum  is  given 
for  interest  by  way  of  damages,  the  inclination  of  my  mind  is  to  think  that  it 
would  be  within  ^e  meaning  of  the  words  of  the  Act ;  but  where,  as  in  the 
present  case,  only  one  shilling  is  given  merely  as  nominal  damages,  and  the 
practice  is  to  allow  that  shilling  in  taxing  the  costs,  I  do  not  think  it  is 
within  the  meaning  of  the  words  of  the  Act.  The  defendant,  therefore,  is 
entitled  to  be  discharged. 

Rule  for  the  defendant  to  be  discharged. 


Curtis  v.  Tabram. 

^HIS  case,  where  a  rule  for  judgment  as  in  case  of  nonsuit  was  enlarged  A  rule  for  judg 

last  term  (a),  came  on  again  for  argument.     No  additional  affidavit  had  "omu"  maj*?^*^^ 
been  filed  on  the  part  of  the  defendant,  of  any  fresh  service  of  the  rule  having  granted,  though 

-  i*»    A   J  eight  jeM»  have 

been  ettected.  eiapwd  since  the 

default  of  the 

fV.  H.  Watson^  on  the  part  of  the  agent  of  the  plaintiff's  attorney,  showed  ^  "°* 
cause.     After  a  lapse  of  nearly  eight  years,  it  must  be  presumed  that  it  was 
by  agreement  between  the  parties  that  the  cause  was  not  proceeded  with. 
At  any  rate  there  has  been  such  a  delay  on  the  part  of  the  defendant  in 
applying  for  this  rule,  that  the  Court  will  not  now  make  it  absolute. 

Austin^  contrd. — The  words  of  the  statute  14  Geo.  2,  c.  17,  are  imperative, 
that  the  defendant  may  ai  any  time  after  default  sign  judgment  as  in  case  of 
nonsuit.  {^Patteson,  J. — ^The  practice  has  been  not  to  consider  it  imperative,  as 
the  Courts  often  say,  on  reasonable  grounds  being  shown,  that  they  will  dis^ 
charge  the  rule,  unless  the  defendant  will  agree  to  a  stet  processus,'] — That 
practice  is  not  contradictory  to  the  interpretation  of  the  statute  that  is  now 
contended  for.  There  are  no  cases  precisely  in  point.  Those  of  Doe  d« 
PhUUps  ▼.  Moses  {b)f  Thechdd  v.  Crickmore  (c),  and  Rucker  v.  Ansley  (d)i 
are  the  only  cases  which  bear  on  the  point.  When  the  rule  nisi  was  granted 
last  term  by  LUtltdate^  J.,  his  attention  was  drawn  to  the  lapse  of  time  since 
the  default  of  the  plaintiff. 

(a)  See  the  case  ante,  p.  523.  (r)  2  Bara.  &  Aid.  594  ;   I  Chit.  317j 

(6)  5  Tenn  Rep.  634.  (</}  2  Chit.  243. 
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CuiiTis 

V, 
T4BB4lf. 


Pattbson,  J.— The  sole  question  here  is»  as  to  the  U^ise  of  time.  The 
case  having  been  onginally  moved  before  my  brother  LUikdak^  I  shall  speak 
to  him. 

Cw.  ado.  Vfdi, 

Pattbsok,  J.  afterwards  (Joh.  19)  gave  judgment. — I  have  considered 
this  case,  and  can  6nd  no  authority  on  the  point,  nor  any  case  where  it  has 
been  discussed.  The  cases  of  Manby  v.  Wwikey  (e),  and  Doe  d.  FiaUipi  ▼• 
MoKS,  relate  to  the  point  of  whether  a  term's  notice  is  requisite.  I  cannot 
see  how  tliis  case,  though  ilie  motion  is  made  after  the  lapse  of  eight  years,  is 
distinguishable  from  any  other ;  the  plaintiff  therefore  must  give  a  peremptory 
undertaking. 

Rule  discharged,  on  a  peremptory  undertaking  being  given. 

(0  2  W.  Black.  1223. 


1    Service  of  m 
declMration  in 
ejrrtraent  on  Ui« 
mother  of  tiie 
tenant  on  lite 
preniMTs,  is  not 
•aflicienl  even 
for  a  rule  mni  for 
judgment  against 
Uie  casual  ejector. 

8.  Service  on 
tlic  wife  at  her 
lias*>and*s  hoose, 
not  beiog  pert  of 
the  premises,  is 
fluffidrot. 


Doe  d.  Mitchell  v.  Roe. 

TJODGESf  moved  for  judgment  against  the  casual  ejector.  The  aflSdavit 
allowed  the  service  of  the  declaration  in  ejectment  to  have  been  made  on 
the  wife  of  pne  of  the  tenants  in  possession,  at  the  husband's  dwelling-house ; 
and  upon  the  mother  of  the  other  tenant  in  possession,  at  his  dwelling-house, 
which  was  part  of  the  premises  sought  to  be  recovered.  {^Patlaon,  J. — Does 
it  appear  that  the  dwelling-house  where  the  wife  was  served  is  part  of  the 
premises  ?] — It  does  not.  That  was  held  to  be  uimecessary  in  the  case  of 
Dae  d.  Lord  Southampton  v.  Roe  (a), 

Patteson,  J. — ^You  may  take  the  motion,  so  far  as  it  relates  to  the  tenant 
whose  wife  was  served  (6),  but  you  cannot  have  even  a  rule  fitn  in  the  other 
case. 

Rule  accordingly. 


(a)  1  Hodges,  24. 
(6K       '     ~      * 


^.;  See  also  Doe  d.  BaJdam  ? .  Hor,  2  Bos. 
&  Pal.  55 }  Dot  d.  Marland  v.  Baylit,  6 Term 


Kep.  765;  and  Doed,  Brigg$y.  Boc,!  Dowl. 
P.  C.  312,  2  Crompt.  &  Janr.  202. 


1.  A  plaintiff  may 
still  nply  m/M«t 
to  a  set-off,  not- 
withsuuding  the 
rales  H.  T.  4  tT. 
4,  II.  S,S. 

8.  If  lie  replies, 
ueTfr  indebted, 
he  cannot  give 
pajrment  in  eri* 
dl'Oce. 


Brown  v.  Daubenet. 

nEBT  for  goods  sold  and  delivered.  Plea :  except  as  to  ZL  10^.,  that  the 
defendant  was  never  indebted  to  the  plaintiff;  and  as  to  the  2L  lOf.  aaet- 
off.  Beplicaiion  to  the  set-off,  that  the  plaintiff  never  was  indebted  to  the 
defendant  in  manner  and  form  as  in  the  plea  is  alleged ;  on  which  issue  was 
joined.  At  the  trial  before  the  Secondary,  the  defendant's  counsel  admitted 
the  plaintiff's  demand  for  ZL  10s.,  and  then  proved  a  set-off  beyond  that 
amount.  The  plaintiff's  counsel  then  proposed  calling  a  witness  to  proTe 
payment  of  the  set-off.  This  evidence  was  objected  to,  as  inadmissible  to 
prove  the  issue  on  the  replication  that  the  plaintiff  was  never  indebted.  The 
Secondary  decided  that  it  was  inadmissible  under  that  issue.  He  then  sum- 
med up  the  case  and  left  it  to  the  jury,  who  found  a  verdict  for  the  defendant. 
A  rule  was  afterwards  obtained)  calling  upon  the  defendant  to  show  caiise 
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why  the  verdict  should  not  be  set  aside  and  a  nonsuit  entered,  or  a  new  trial  BtM  C&uru 
had.  ^--vW 

_  „    _         -  Beoww 

Ballf  showed  cause.  v. 


MoMtl,  amtrd. 

Cur.  adv.  vuU. 

Patteson,  J.  aflerwards  (JdQ.  28)  gave  judgment. — This  was  a  rule 
calling  on  the  defendant  to  show  cause  why  a  nonsuit  should  not  be  entered 
or  a  new  trial  had.  It  was  an  action  of  debt  for  goods  sold.  The  defendant 
pleaded,  1st.  That  he  never  was  indebted,  except  as  to  %L  10#.,  and  as  to 
that  sum  a  set-off.  To  the  set-off  the  plaintiff  replied  that  he  never  was  in- 
debted ;  the  replication  was  in  that  particular  form.  It  appears  that  at  the 
trial  the  defendant's  counsel  admitted  tlie  plaintiff's  debt  of  StL  10#.,  and 
then  gave  evidence  on  his  set-off,  and  proved  more  than  that  amount.  The 
plaintiff  then  proposed  to  give  evidence  of  payments  in  order  to  reduce  that 
amount.  Tlie  Secondary  refused  the  evidence,  because  the  issue  was  on  a 
replication  of  never  indebted.  The  plaintiff's  counsel  did  not  distinctly  put  it 
to  the  sheriff  that  he  offered  the  evidence  to  reduce  the  amount  of  the  set-off, 
but  I  do  not  think  that  is  materia].  Now  to  show  the  plaintiff 's  right  to 
have  this  evidence  admitted,  the  case  of  Shirkt/  v.  Jacobs  (a)  was  cited.  That 
was  a  question  arising  on  a  plea,  and  the  Court  held  the  evidence  admissible, 
pot  by  way  of  obtaining  a  verdict  for  the  defendant,  but  for  the  purpose  of 
reducing,  the  damages.  Mr.  Mamel  argued,  that  by  analogy  with  that  case, 
although  this  was  not  evidence  of  payment,  yet  the  plaintiff  had  a  right  to 
have  the  evidence  admitted  for  the  purpose  of  reducing  the  amount  of  the 
set-off.  I  thought  at  first  this  argument  was  good,  but  I  think  now  it  is  not; 
because  on  this  replication,  if  it  is  once  proved  that  the  plaintiff  was  indebted, 
the  issue  must  be  found  for  the  defendant,  just  as,  had  the  issue  been  on  a 
plea,  it  must  have  been  found  for  the  plaintiff.  Now  if  the  issue  is  found  for 
the  defendant  there  is  an  end  of  the  action,  and  there  is  nothing  further  to  be 
inquired  of  for  the  defendant :  but  where  an  issue  is  found  for  the  plaint^^ 
after  the  issue  is  decided,  the  question  arises  as  to  the  amount  of  damages  to 
be  recovered  ;  that  is  to  be  inquired  of,  whatever  the  issue  may  have  been, 
and  that  is  an  inquiry  collateral  to  the  finding  of  the  issue.  In  the  present 
case,  the  issue  being  found  for  the  defendant,  there  is  no  question  as  to  the 
amount  of  the  verdict,  and  the  consequence  follows,  that  this  evidence  is  in- 
admissible. This  has  arisen  entirely  from  the  plaintiff  having  chosen  to 
adopt  this  particular  form  of  replication.  The  new  rules  only  say  that  no 
plea  of  nil  debet  shall  he  allowed  (b).  The  plaintiff,  therefore,  was  still  at 
liberty  to  reply  nil  debet  to  tlie  plea  of  set-off,  as  he  might  have  done  before 
the  rules.  I  must  deal  with  this  case  as  if  there  had  not  been  those  rules,  which 
I  think  do  not  apply  to  replications.  The  Secondary  was  therefore  right  in  re- 
jecting the  evidence  as  irrelevant  to  the  issue  joined,  and  on  that  ground  the 
rule  must  be  discharged.  On  the  question,  whether  there  should  be  a  new 
trial,  I  think  it  would  not  be  worth  it  for  so  small  a  sum,  therefore,  on  that 
ground  also,  it  is  better  to  discharge  the  rulct 

Rule  discharged* 

(a)  1  Hodgto,  214 ;  2  Bidg.  N.  C.  88 ;  4  (h)  H. T,  4  IT.  4.  XL 2, 3;  3  Powl.  P.  €« 
PowLP.CiaG.  323. 


DAvamy. 
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Bliss  v.  Johnson. 


BMCmtri. 


A  defeudMit  can- 
to 


/^N  a  rule  to  show  cause  why  a  suggestioo  should  not  be  eDtered  to  derive 
tuuTH^^i^^         the  plaintiff  of  his  costs,  under  the  Ltmdtm  Court  of  Requests  Act,  39  & 

to  dcpriT*  the         40  Q^^  3    g.  civ. 
pUlMiffof  hto  ' 

costs,  ondsr  s 

STirwST***'  ^rckhold,  showed  cause.  By  the  late  Act  ^  &  6  W.  4,  c.  xeiv,,  the  Act  on 
repesiId,tboiifb  whicb  this  rule  was  moved  was  repealed  from  the  80th  SefUmhar  last.  The 
^M^b!!fore  ^o*<^'™***'  *"*  which  this  rule  is  grounded  is  not  continued  in  the  new  Act, 
the  Act  WM  and  no  provision  is  made  for  cases  now  in  progress.  This  rule  must  there- 
fore be  discharged. 

Humfrty^  amtri. — This  action  was  commenced  before  the  dOth  Stpiemherf 
and,  as  the  object  of  the  statute  99  &  40  Geo.  S,  c,  civ.,  was  to  prevent  per- 
sons suing  in  the  superior  Courts,  the  oflfenoe  was  committed  in  the  com- 
mencement of  the  action,  and  not  by  the  triali  which  was  not  until  after  the 
SOih  September. 

Pattesok,  J. — ^The  third  section  of  5  &  6  fF.  4,  c.  xdv.,  provides  carefully 
how  far  acts  done  under  the  former  repealed  sututes  shall  still  be  valid,  and 
that  section  does  not  include  this  case.  The  construction  generaUy  pat  on 
repealing  clauses  of  Acts  of  Parliament,  is,  that  when  they  enact  that  a  cer- 
tain Act  shall  be  repealed  fVom  a  particular  day,  then  no  step  can  be  taken 
under  it  after  that  day.  It  was  held  in  one  case  that  a  commission  of  bank- 
ruptcy issued  under  die  present  Bankrupt  Act,  but  grounded  on  an  act  of 
bankruptcy  committed  before  the  expiration  of  the  old  Bankrupt  Acts,  could 
not  be  supported,  those  Acts  having  been  repealed  (a). 

Rule  discharged, 
(a)  K««ffi  V.  Hwi,  4  Bing.  212 . 


The  Kino  t;.  Fellows  and  others. 

certursn  to  AT  tfac  Isst  Quarter  Sessions  for  the  county  of  NorfMf  an  indictment  fer 

wl^tL^d^^         an  assault  had  been  found  against  the  three  defendants,  one  of  whom  was 
seuioos,onthe     a  magistrate  for  the  county,  and  the  other  two  were  his  sons. 

groond  that  tlie 
defendaat  was  a 

na^trate,re-  ffT.  jf,  WcUon,  ott  the  part  of  the  prosecution,  moved  for*  ceHwrari  to 

cutnr.  *  ^'^'^  remove  the  indictment  into  this  Court.  By  the  late  Act  5  &  6  FF.  4,  c*  S9, 
it  is  necessary  to  show  some  ground  for  removing  the  indictment  into  thk 
Courtj  when  the  motion  is  made  by  the  prosecutor.  The  ground  for  the  pre- 
Bent  motion  is,  that  the  defendant,  being  a  magistrate  for  die  county,  could 
not  so  well  be  tried  by  his  brother  magistrates  at  sessions.  [PaitewHf  J. — 
Why  did  not  the  prosecutor  indict  the  defendants  at  the  assties  f  It  waa  his 
own  act  to  prosecute  them  at  the  sessions.]  ^That  does  not  appear ;  it  may 
have  been  to  save  time,  as  the  indictment  would  not  then  have  been  tried  before 
the.  summer  assizes.  In  a  case  which  occurred  some  years  since,  connected  with 
the  riots  at  CUtheroef  where  the  military  were  called  in,  and  a  magistrate  was 
indicted  at  the  Sessions  for  the  piurt  he  took,  Litikdakt  J.  granted  a  similar 
application. 
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Patteson,  J. — I  do  not  see  the  use  of  the  act,  if  so  trifling  a  cause  as  the  Bail  Cawu 
present  is  to  be  sufficient.     It  is  not  to  be  supposed  that  a  bench  of  magis-        V^s^^ 

trates  will  not  try  the  indictment  fairly.     I  shall  take  time  to  consider  the  The  Kroo  ^ 
case.  Fellows. 

Cur.  adv,  vuU, 

Pattbson,  J.^-I  have  mentioned  this  ease  to  my  brother  Littledale,  who 
has  no  recollection  of  the  case  referred  to.  I  have  also  mentioned  it  to  the 
other  judges,  and  they  all  agree  that  a  certiorari  cannot  be  granted  on  the 
mere  circumstance  that  one  of  the  defendants  is  a  magistrate.  We  cannot 
impute  that  the  Setfnons  will  not  try  the  indictment  fairly  because  it  is  against 
a  brother  magistrate. 

Rule  refused. 


DowNES  V.  Ray. 

^HIS  was  an  action  for  19/.  lOs.  for  carpenters*  work.  The  defendant  AdefeDdutn 
pleaded  turn  assumptU,  and  a  tender  of  121.  To  the  tender  the  plaintiff  uotenuued  to 
replied  a  subsequent  demand  and  refusal.  At  the  trial  no  evidence  being  under  tiie  lOd- 
given  in  support  of  the  replication,  the  jury  found  a  verdict  for  the  defendant  1^^^^^^ 
on  that  issue,  and  for  SOs.  for  the  plaintiff  on  the  other  issue.  iwue  oo  a  pica  of 

tender  having 
been  found  for 

C.  C.  Jones,  moved  for  a  rule  to  show  cause  why  a  suggestion  should  not  him,  and  a  ver- 
ba entered  on  the  roll  to  entitle  the  defendant  to  double  costs,  under  the  ^Ir  nude'J^lo?!'^"' 
Middktex  Court  of  Requests  Act,  ftS  Geo.  2,  c.  S3.    The  question  is,  whe-  beyond  the 
ther  the  defendant,  having  pleaded  a  tender  of  12/.,  is  entitled  to  this  rule.  •«»«»« '»'>«^- 
The  case  of  Beaward  v.  Hopkins  (a)  is  apparently  a  decision  against  the 
present  application,  but  here  the  plaintiff  must  have  known  that  the  defend- 
ant would  plead  a  tender.    The  case  of  Jordan  v.  Strong  (6)  is  a  decision  in 
favour  of  the  defendant.     In  Chadiskk  v.   Bunning  (c).  Lord  Tenterden 
refers  to  the  words  of  the  Act  28  Geo.  ft,  c.  93,  as  peculiar.     They  are,  "  if 
the  jury,  upon  the  trial  of  such  cause,  shall  find  a  verdict  for  the  plaintiff 
under  40«."     Here,  a  verdict  has  been  found  for  the  plaintiff  under  40j., 
and  the  defendant  is  therefore  entitled  to  the  suggestion.      The  plaintiff 
ought  to  have  taken  the  12/.  when  tendered,  and  have  sued  for  the  remainder 
in  the  Court  of  Requests* 

Pattbsok,  J. — He  must  still  have  sued  for  the  whole  of  his  demand, 
which  exceeded  405.,  and  could  not  therefore  have  sued  in  the  inferior  Court. 
None  of  the  cases  overrule  that  of  Heaward  v.  Hf^kins,  which  seems  to  me 
to  be  good  law. 

Rule  refused. 


Dongl.  431.  (c)  6  Bara.  &  Creu.  533. 

5Matt]e&Selw.  196. 
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Bail  Court. 


The  King  v.  Hester. 


4,  c.  3S. 


The  defendant      H^HE  defendant  liad  been  convicted  under  I  &  2  Will.  4,  c.  33,  s.  30,  for 
^"lA^l^j'to  re  being  found  in  pursuit  of  game.     He  appealed  to  the  Quarter  Sessions, 

move  ft  convictiou  whcre  the  couviction  was  confirmed. 

for  being  found  in 
pursuit  of  game, 

under  1  ici  If.  Buit,  Rioved  for  a  certiorari  to  remove  the  conviction  into  this  Court. — ^It 
might  appear  by  1  &  2  Will,  4,  c.  32,  s.  45,  that  the  defendant  is  not  entitled 
to  have  a  certiorari^  as  that  section  enacts  that  no  conviction  under  that  Act 
shall  be  removed  by  certiorari.  This  conviction,  however,  was  not  in  fact  a 
conviction  under  that  Act.  Section  37  provides,  that  the  penalties  shall  be 
paid  to  the  overseers  of  the  poor  ;  but,  by  a  subsequent  Act,  5  &l6  JFM.  4, 
c.  20,  s.  21,  it  is  provided,  that  a  moiety  of  the  penalty  should  go  to  tlie 
informer.  That  Act  came  into  operation  on  the  30th  of  July  last,  and  this 
was  a  conviction  for  an  offence  committed  since.  This  therefore  is  a  con- 
viction under  the  last  Act,  which  contains  no  clause  taking  away  the  c€r- 
tiorari.  The  defendant  therefore  contends,  that  the  clause  in  the  1  &  2 
Will.  4,  taking  away  the  ctrtiorari,  does  not  apply.  A  case  of  The  King  v. 
Boultbee  was  argued  a  few  days  since  in  the  full  Court,  and  a  certiorari  was 
granted.  IPailesoHt  J.— There  the  conviction  was  quashed  by  the  Sessions, 
and  the  question  was,  whether  the  Crown  was  included,  not  being  specially 
named  in  the  clause  taking  away  the  certiorari.  It  was  held  that  it  was  not, 
and  a  rule  to  quash  the  certiorari  was  granted.]~Still  a  certiorari  may  be 
granted,  this  being  in  fact  a  conviction  under  5  &  G  Will,  4,  c.  20,  s.  21. 

Patteson,  J. — I  think  it  is  impossible  to  say  that  this  is  a  conviction 
on  the  last  Act.  The  offence  is  created  by  the  first,  and  the  last  only 
r^ulates  the  payment  of  the  penalty.  It  still  therefore  remains  a  conviction 
under  the  first,  and  the  clause  taking  away  the  certiorari  cannot  be  got  rid  of. 

Rule  refused. 


Harrison  v.  FoRSTEtt. 

The  Court  will  A  Fieri  facia$  issued  on  a  judgment  against  the  defendant,  under  which 
"o^  '**^*°  *  ^''®  Sheriff  took  possession  of  some  goods.    Notice  was  given  to  the 

seiiiug  goods  sheriff  that  the  goods  did  not  belong  to  the  defendant  but  to  Kerr,  who 

^jl^^iL  required  the  Sheriff  not  to  sell,  and  offered  him  an  indemnity.     The  Sheriff 

instance  of  a  rcfuscd  the  Indemnity,  and  said  he  should  proceed  to  the  sale. 

person  wlio  claims 
the  goods  as  his 

propertj.  Hurktone  applied,  on  the  part  of  Kerr^  tor  a  rule  to  restrain  the  Sheriff 

from  selling.  He  did  not  know  of  any  authority  for  tlic  application,  but 
stated  it  was  of  consequence  that  the  goods  should  not  be  sold,  as  there  was 
amongst  the  property  sold  a  Bible  containing  a  pedigree,  besides  other  things 
trhich  were  of  value  to  the  owner^  though  of  little  intrinsic  value  themselves. 
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Pattcson,  J.— The  Sheriff  seizes  the  goods^  refuses  the  indemnity  offered  BaU  Ceun. 
him,  and  proceeds  to  a  sale.    He  does  that  at  his  own  peril,  and  I  cannot        >^^^^ 

give  any  assistance  to  the  claimant,  Habrison 

Rule  refused.  FoasTia. 


Drinker  v.  Pascoe. 

npHIS  was  an  action  for  an  assault  biought  by  a  maid-servant  against  her  i.  ThepncUce 

master.     A  rule  had  been  obtained  last  term  calling  on  the  plaintiff's  hIUo!I^id"i^™** 
attorney  to  show  cause  why  the  action  should  not  be  discontinued,  on  account  ^otu,  ud  i%  dis- 
of  the  plaintiff  having  instructed  her  attorney  not  to  go  on  with  it,  and  why  2r7<^*!Sr""'' 
he  should  not  pay  the  costs  of  the  rule.     On  showing  cause  in  full  Court  the  b^^^*  «pp"«* 
last  day  of  last  term,  the  Court  discharged  the  rule.    Plait  then  asked  for  guUri^  oniyT* 
the  costs,  and  indorsed  his  brief  as  if  the  costs  were  siven,  understanding  ^  *•  ^™I* ***'^i"« 

•      ^  .     ,  -  ,  ,  ,        «.     1        ^       ^  1  .  .^   been  dlicharied 

the  Court  to  mtiraate  that  the  rule  was  to  be  discharged,  and  nothing  said  without  uy  men- 
about  the  costs,  and  that  therefore  the  costs  were  given  as  a  matter  of  ?|f°**5f*'*'  .^ 

w  «     1         B^       .      '  1  .  «    ,  1       ^.«  though  U  WM  Uie 

course.     It  appeared  that  Martin,  who  was  m  support  of  the  rule,  did  not  iotemionorUke 
hear  the  observation  of  the  Court.    The  rule  was  afterwards  drawn  up  in  ^"JP^*'^e''** 
form  as  discharged  xviih  co$ts,  rule  having  afUr- 

wardt  been  drawn 
nplnforei  as 

Martuh  this  term  obtained  a  rule  to  show  cause  why  tlmt  rule  should  not  diicharged  with 
be  amended,  by  striking  out  the  words  "  with  costs."  Se'riiiowing"'** 


Piatt  and  Heaton^  showed  cause  in  the  first  instance.^-The  rule  in  all  cases 
is,  that  where  a  rule  is  moved  with  costs,  and  is  discharged  generally, 
nothing  being  said  about  costs,  that,  as  it  is  moved  with  costs,  it  is  dis* 
charged  with  costs.  That  rule  is  not  confined  to  cases  of  irregularity 
only.  Though  the  rule  of  AT.  T.  37  Geo*  3  (a),  in  terms  applies  to  cases  of 
irr^ularity  only,  still  the  practice  of  the  Court  has  been  to  do  the  same  in 
all  cases.  Even  if  the  practice  extends  to  cases  of  irregularity  only,  still 
this  rule  was  rightly  drawn  up,  for  this  was  a  case  of  irregularity.  The 
ground  for  discontinuing  the  action  was,  because  the  plaintiff  had  forbidden 
her  attorney  to  proceed  with  it.  That  was  strictly  an  irregularity.  It  is 
moreover  clear,  from  what  the  Court  intimated  on  discharging  the  rule,  that 
the  intention  of  the  Court  was  to  grant  the  costs  of  the  application.  This 
rule  must  therefore  be  discharged. 

Martin^  contrd, — The  question  here  is  merely,  whether  the  other  side  is 
entitled  to  the  costs  of  the  rule  discharged  last  term.  The  practice,  as  laid 
down  both  in  'Fidd^^  and  Archbold's  Practice,  is  distinct,  that  it  is  in  cases  of 
irregularity  only  that  a  rule  discharged  without  any  mention  of  costs  gives 
the  costs  to  the  party  opposing  it.  The  rule  of  Af.  T.  87  Geo.  S,  evidently 
applies  to  cases  of  irregularity  only.  The  necessity  of  that  rule  proves  that 
the  practice  in  other  cases  must  be  different.  It  cannot  be  contended  that  in 
this  case  there  was  an  irregularity.  The  rule  was  moved  on  account  of  the 
plaintiff's  attorney  proceeding  with  the  cause  contrary  to  his  instructions.  It 
is  clear  that  it  was  discharged  last  term  without  costs,  and  therefore  the  rule 

(a)  7  Term  Rep.  82. 


term,  refuted  to 
alter  lu 
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Ml  Court.  ^J^ttmMinf  to  the  mder  of 

,^ 

X*"         /^'^Chiei  Justice  as  to  what  passed  in  the 

.'.^yjgtii  should  be  settled  whether  the  rule  of 

The  defi^ndaiiit      T^HE  defcudan^  ">'.  ;^  jpplies  to  cases  of  irregularity  only,  applies 

ttfthrmri  to  re  ^'"8  ^^^^  '  .^ '  '-  'y^^^d  ^^'^^  G09lU^  as  thcrc  ought  to  be  no  doubt 

movaaconvkUott  where  the  CT  .    V  vV^Ae  "'me  to  consider  that  question.   Next,  as  to  the 

for  being  found  in  m^  iJ  ^.  ■        .  •  t     •        »     ^      - 

ponttitofgrnne,  -'■!!!t^  '*  stToiig  that  it  was  not  an  irregulanty,  but  mis- 

rc^si**  "^        ."^"^  • .  f^^^^of^  attorney ;  but  I  shall  take  time  to  consider  that 

migh  /.'^'^^^^fule  having  been  in  fact  discharged  without  costs,  I 

to  «^^  fl  «s  it  is  a  question  whether  I  have  any  right  to  disturb  the 

^ir,  J.  afterwards  (January  7)  gare  judgment — ^I  have  spoken 
^  (jliief  Justice,  and,  as  I  expected,  he  has  no  recollection  of  this  case. 
'^glft  bImo  mentioned  it  to  the  other  judgesi  and  we  have  no  doubt  but  that 
^Itgt  Mr.  PiaH  indorsed  on  his  brief  was  correct*  It  perhaps  shows  no 
^Qre  than  this: — that  the  Court  would  have  considered  the  question  of 
^^tB,  unless  it  had  been  for  tlie  supposed  practice  extending  to  all  cases. 
I  Jiave  looked  into  the  practice,  and  it  is  desirable  that  it  should  be  settled 
irfaat  that  practice  is.  It  is  dear  that  the  rule  of  Af,  T«  37  Oeo.  3,  which  in 
terms  applies  to  cases  of  irregularity  only,  has  not  been  extended  to  other 
eases  by  any  other  subsequent  rule.  Therefore,  the  argument  that  that  role 
extends  to  all  cases  where  a  rule  is  moved  with  costs,  is  clearly  wroi^»  as  it 
is  confined  to  cases  of  irregularity  only,  I  do  not  mean  to  say,  if  a  nde 
were  mored  on  a  matter  of  irregularity,  but  did  not  contain  the  words 
"  for  irregularity,"  that  the  Court  would  be  strict,  and  would  not  fidlow  the 
rule  that  if  discharged  generally  it  was  discharged  with  costs.  It  is  fit  that 
such  a  case  should  be  discussed  if  it  should  arise  hereafter.  But  I  am  sure 
that  all  cases  except  rules  for  irregularity  are  discharged  without  costs, 
unless  costs  are  particularly  mentioned.  Next,  it  was  contended  that  this 
was  an  irregularity.  I  said  before,  that  I  thought  it  was  not  to  be  so  con- 
sidered. It  was  on  account  of  the  attorney  continuing  to  carry  on  the  action 
after  he  had  received  an  order  ft>om  the  plaintiff  not  to  do  so.  That  was  not 
an  irregularity,  and  therefore  in  that  respect  the  argument  fails.  The  third 
point  contended  for  was,  that  the  Court  did  really  intend  to  discharge  the 
rule  with  costs.  1  have  a  difficulty  in  saying  that  if  the  Court  were  to  say 
nothing  about  costs,  and  a  rule  were  drawn  up  without  any  mention  of 
cosu,  whether  it  would  be  competent  for  the  Court  to  enter  again  into  the 
matter  in  a  subsequent  term,  even  if  the  Court  intended  to  dischaige  the 
rule  with  costs ;  but  if  the  Court  inadvertendy  omitted  to  say  any  thiqg 
about  coats,  I  think  the  party  would  have  a  right  to  apply  to  the  Court. 
Here  the  cosu  are  given  by  the  rule  as  drawn  up,  and  the  questioo  is, 
if  I  am  to  disturb  it.  If  the  Court  did  not  intend  to  discharge  the  rule  with 
costs,  perhaps  I  might  interfere ;  but  as  it  appears  the  Court  would  hare 
given  the  costs,  and  as  indeed  I  think  I  also  should  give  them  were  the 
matter  res  integral  I  shall  not  disturb  the  rule. 

Rule  discharged. 


HILARY  TERM,  1896.  663 

Deknehatje  V.  Richardson. 

'ICE  of  trial  was  given  in  this  cause  for  the  third  sittings  in  Easter  Aftirwvcni  de. 
n  last.   The  plaintiff  did  not  proceed  to  trial,  and  in  Trinity  Term  the  ^el^"^!S5urt 
aant  moved  for  judgment  as  in  case  of  nonsuit.     The  rule  nisi  was  dis-  wiu  eniarse  a 
iarged  on  a  peremptory  undertaking  to  try  at  the  Sittings  after  the  term,  dwSdng7onUie 
The  plaintiff  again  made  default,  and  in  Michaelmas  Term  had  the  peremp*  terms  of  the  piain- 
tory  undertaking  enlarged  to  try  at  the  Sittings  after  that  term.     The  cause  cotu  of  ^o  dij. 
was  set  down  in  the  paper  for  the  28th  of  November.     On  the  ft5th  and  26th 
the  plaintiff  delivered  his  briefs  to  counsel,  and  on  the  evening  of  the  27th  a 
consultation  was  appointed.    Counsel  then  suggested  that  certain  proceed- 
ings in  bankruptcy  should  be  given  in  evidence.    The  next  morning,  before 
this  evidence  could  be  procured,  the  cause  had  been  called  on,  and  the 
evidence  not  being  ready,  the  record  was  withdrawn.     A  ride  was  this  term 
obtained  to  show  cause  why  the  peremptory  undertaking  should  not  be  agiun 
enlarged. 

Humfreyt  showed  cause,  and  contended,  that  if  the  peremptory  undertaking 
was  enlarged  at  all,  it  should  only  be  on  the  terms  of  the  payment  of  the 
costs  of  the  day.  He  referred  to  a  case  decided  this  term  in  the  Court  of 
Exchffqiier» 

Thesiger,  contrd. 

Patteson,  J. — It  seems  to  me  that  it  would  be  contrary  to  the  rule  ot 
Court  (a)  to  impose  those  terms  on  tlie  plaintiff^  but  I  will  inquire  as  to  the 
practice^ 

Cur*  ado,  nub. 

Patteson,  J.  afterwards,  the  same  day. — I  have  applied  to  the  Court  of 
Exchequer^  and  hear  that  they  do  in  some  cases  make  it  a  condition,  on 
enlarging  a  peremptory  undertaking,  that  the  plaintiff  should  pay  the  costs 
of  the  day. 

Rule  absolute  on  those  terms. 

(a)  Beg.  Gen.  H,  T.  2  WUL  4, 69 ;  1  Dowl.  P.  C.  192. 


Ostler  v.  Bower. 

nPHIS  was  a  rule  obtained  on  the  part  of  the  Sheriff  under  the  Interpleader  TheCoaitdU- 
Act,  1  &  2  fT.  4,  c.  58,  s.  6.    On  the  affidavits  it  appeared  that  the  ^JJ2^*b™{;. 
plaintiff  was  an  attorney,  and  was  also  under-sheriff  of  the  county.     It  was  Sheriff  under  the 
objected,  under  these  circumstances,  that  as  the  under*sheriff  gave  a  bond  of  i^J^J^Siig'thilt* 
indemnity  to  the  Sheriff,  the  application  was  made  on  the  part  of  the  under-  •Moof  Uie  plain- 
sheriff  himself,  who  was  the  plaintiff  in  the  cause,  and  that  therefore  the  rule  pRrtrer^hi|>*liai 
must  be  discharged.  »»»Jf"  ■■ « 

&  attomej,  was  the 

under>sheriff. 

J.  Hildyard,  for  the  Sheriff;  N.  Clarke^  for  the  execution  creditor ;  Wighi* 
man^  for  one  claimant ;  Butt^  for  another. 
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Alii  Own. 


Ostler 

V. 
BOWBR* 


Pattesok^  J. — I  do  not  know  that  this  point  has  ever  arisen.  Where  the 
plaintiff  himself  is  under-sherilF,  how  can  he  deny  collusion  ?  It  seems  to 
me  the  Sheriff  has  no  right  to  apply,  he  having  a  bond  of  indemnity  from  the 
under-sheriff. 

Cur.  adv.  vuh. 


Pattbson,  J.  on  a  subsequent  day  {January  22.) — This  is  an  api^'cation 
under  the  Sheriff's  clause  in  the  Interpleader  Act.  I  have  considered  all 
the  circumstances,  and  think  the  rule  ought  to  be  discharged.  I  think  it 
sufficient  to  say,  that  unless  there  are  particular  circumstances,  where  the 
under-sheriff  is  the  plaintiff  in  an  action,  that  the  Act  does  not  apply.  The 
Act  was  intended  to  secure  the  Sheriff,  but  the  under-sheriff  gives  a  bond 
to  indemnify  the  Sheriff,  and  therefore  he  runs  no  risk.  Therefore,  on  Uie 
general  principle,  where  the  under-sheriff  is  plaintiff,  the  Act  does  not  apply, 
and  no  rule  ought  to  have  been  granted. 

It  was  then  suggested,  that  the  real  facts  of  the  case  were,  that  a  sod  of 
the  plaintiff,  and  who  was  in  partnership  with  the  plaintiff,  was  the  under- 
sheriff.  The  father  and  son  having  the  same  christian  as  well  as  simames, 
and  the  father  having  sued  without  naming  himself  **  the  elder,"  had  pro- 
bably been  the  cause  of  a  mistake  in  swearing  the  affidavits  that  the  plaintiff 
himself  was  under-sheriff.  Those  facts  having  been  ascertained  and  ad- 
mitted, 


Pattesok,  J.  on  a  subsequent  day  {January  28)  said, — The  case  of 
Dudden  v.  Long  {a)  is  not  so  strong  a  case  as  the  present.  In  this  case  the 
under-sheriff  is  not  only  the  partner  of  a  person  connected  with  the  pro- 
ceedings, but  is  the  partner  of  the  plaintiff  in  the  action,  and  is  moreover  his 
son.  On  reference  to  that  case,  I  cannot  do  otherwise  than  discharge  this 
rule. 

Rule  discharged,  without  costs. 


(a)  1  Bing.  N.  C.  299^  3  Dowl.  P.  C.  139. 


JeRVIS  V.  J0N£S. 

1.  An  affidavit  ^HE  defendant  in  this  cause  had  been  arrested,  on  the  16th  of  January 
dT^^tu"  the  ^"**»  ^°''  ^^®  ®"™  °^  4-75/.,  being  four  years  and  three  quarters  arrears  of 
defcudaot  in  the  an  annuity  up  to  the  ist  of  February ^  1832.  A  rule  had  been  obtained  on 
""now'iothe'cas.  ^^®  Slst  of  January  to  show  cause  why  he  should  not  be  discharged  out  of 
todyofUiesiieriff  the  custody  of  the  Sheriff  of  Middlesex,  as  he  had  been  discharged  under  the 
fidfJJS^pitof"  Insolvent  Debtors*  Act,  7  Geo.  4,  c.  57.  The  defendant  filed  his  petidon  to 
viUiUiernics  the  Insolvent  Court  on  the  1st  of  February,  1832,  and  on  the  9  th  delivered 
and  H.  T.  i  w.  i"  his  schcdulc^  in  which  was  inserted,  amongst  his  other  debts,  the  following 
*'^' A**  as  due  to  the  present  plaintiff: — "  Major  WilUam  Davies  Jervh, — 1000/. 

ration  to  dis- 
charge a  defendant  out  of  cnatody ,  made  five  days  after  the  arrest,  is  snfficicntlj  early. 

S.  An  Insolvent  having  inserted  In  lib  schedule  the  consideration  given  for,  and  the  amount  of  an  an- 
nuity, but  not  some  arrears  due  at  Uie  Ume  of  filing  tlie  schedule  :—HtU,  that  he  could  not  afterwards  be 
arrested  for  those  arrears,  there  being  no  intention  to  mlslea>l. 
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«-1827;"  and  the  nature   and  consideration  of  the  debt  was  stated  to  Bail  Court, 

be  '<  My  having  granted  an  annuity  to  this  creditor  of  100/.  per  annum,  v^s^^ 

for  the  advance  of  1000/.  in  1827."    The  defendant  was  discharged  by  the  Jervis 

Insolvent  Court  on  tlie  9th  of  jipril,  1832.     He  had  been  now  arrested  for  j^^^, 
the  arrears  of  the  same  annuity  due  up  to  the  time  of  filing  his  petition. 

Wordsworth  showed  cause.— -A  preliminary  objection  to  this  rule  is,  that 
the  defendant's  affidavit,  on  which  the  rule  was  grounded,  does  not  contain 
the  defendant's  addition  and  place  of  abode,  according  to  the  rule  Af.  T. 
15  Car,  2,  He  is  only  called  '*  the  above-named  defendant."  This  point 
was  decided  in  Lawton  v.  Case  (a),  IPatteson,  J. — The  question  is,  whether 
that  rule  applies  to  the  parties  in  a  cause.]-*In  Collins  v.  Goodyear  {b\  it  was 
held  to  be  applicable  to  a  plaintiff.  Jarrett  v.  DUlon  (c)  is  an  authority  to 
the  same  effect.  The  new  Rule  of  Court,  H.  T.  ft  Will.  4, 1,  s.  5  (d),  also 
requires  that  the  addition  of  every  person  making  an  affidavit  should  be 
inserted.  IPeUteson,  J. — That  rule  does  not  alter  the  law  as  regards  Ms 
Court.  It  only  extends  the  rule  which  previously  prevailed  to  the  other 
Courts.] — Another  preliminary  objection  is,  that  this  rule  was  moved  for  too 
late.  Hinton  v.  Stevens  {e)  is  an  authority  to  show  that  the  application 
should  be  made  within  four  days.  The  defendant  was  arrested  on  the  16th 
ot  January f  and  the  rule  was  moved  for  on  the  2l8t,  which  is  five  days. 

Hoggins,  contri. — ^The  affidavit  names  the  deponent  as  the  defendant  in 
the  cause,  and  also  states  that  he  has  been  taken  in  custody,  and  that  he 
**  is  now  in  the  custody  of  the  Sheriff  of  Middlesex"  The  case  o£Sharpe  r, 
Johnston  (/)  shows  that  the  rule  of  H.  T.  2  Will.  4,  does  not  extend  to 
defendants  in  custody.  Jaokson  v.  Chard  (g)  also  shows  that  rule  not  to 
apply  to  the  defendant  in  a  cause.  Poole  v.  Pembrey{h)  is  to  the  same 
effect.  IPatteson^  J. — There  seems  to  be  a  decision  of  the  Court  of  Ex-^ 
chequer  one  way  and  then  one  the  contrary,  and  then  one  of  this  Court 
supporting  the  first  decision  in  the  Exchequer."] — ^This  rule  was  also  obtained 
in  time.  Applications  to  set  aside  proceedings  on  account  of  irregularity, 
must  be  made  within  four  days,  but  that  practice  does  not  extend  to  motions 
for  discharging  a  defendant  out  of  custody. 

Patteson,  J, — ^It  seems  to  me  that  this  affidavit  is  sufficient.  It  describes 
the  deponent  as  the  **  defendant  in  the  cause,"  and  as  "  now  in  the  custody 
of  the  Sheriff  o£  Middlesex."  In  effect  that  is  a  compliance  with  the  rule,  as 
the  affidavit  has  given  a  sufficient  description  of  the  deponent  to  let  the 
parties  know  who  he  is.  The  case  ofSharpe  v.  Johnston  is  also  an  authority 
to  show  the  affidavit  in  this  case  is  sufficient.  As  to  the  point  of  whether 
the  defendant  in  a  cause  must  state  his  addition,  I  have  some  doubt,  as  there 
are  conflicting  decisions.  I  think  also  this  application  was  made  in  time, 
and  that  five  days  is  not  too  long  where  a  party  is  in  custody,  though  four 
days  may  be  a  good  rule  on  questions  of  irregularity  (t). 

(«)  2  Dowl.  P.  C.  40 ;  1  Cromp.  &  Meet.         (/)  1  Hodgea,  298 ;  2  Bing.  N.  C.  246  j 

481.  4  Dowl.  P.  C.  324. 

(*)  t  Bam.  k  Cms.  663.  (g)  2  Dowl.  P.  C.  469. 

<c)  1  Eatt.  18.  (S)  1  Dowl.P.C.693.               «  ^     , 

(d)  1  Dowl.  P.  C.  184.  CO  See  PHmrm  v.  BaddeUy,  2  Dowl. 

(0  AttU,  521  i  4  Dowl.  P.  C.  283.  P.  C.  350. 

VOL.  I.  Z  Z 
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Boil  Court.         Wordtntcrth  then  showed  cause  on  the  merits. — ^The  defendaat  csmioC  hs 

v^v*^        discharged,  as  those  arrears  of  the  anotttty  were  not  inaerted  in  the  scbeduk. 

jBBTift       The  schedule  only  mentions  the  sum  of  1000^.,  which  was  the  ooBsidention 

Joiru.        S^^^^  ^^  ^^®  annmty.    The  arrears  then  due  are  not  mentioned.  The  46th 

section  of  the  Insolvent  Act,  7  Geo.  4,  c.  57,  only  operates  to  diadiarge  the 

defendant  of  debts  mentioned  in  the  schedule,    The  51st  section  applies  to 

payments  of  annuities  becoming  dne'tuhiequentlif  to  the  filing  of  the  petition 

alone.   These  arrears  therefore  are  not  within  that  section.  The  40th  secuon 

requires  the  schedule  to  contain  a  full  and  true  description  of  all  debts  due 

at  the  time  of  filing  it.    That  section  has  not  been  complied  with,  and  the 

defendant  is  not  entitled  to  be  discharged. 

Hoggins,  confr<).— The  51st  section  is  sufficiently  comprehensive  to  have 
enabled  the  plaintiff  to  prove  for  the  arrears,  as  well  as  for  the  fntore 
pa3rments  in  one  sum.  The  description  given  of  this  debt  in  the  schedule 
was  quite  sufficient.  The  language  of  the  46th  section  is,  that  the  prisoner 
may  be  discharged  *'  as  to  the  several  debts  and  sums  of  money  due  or 
claimed  to  be  due,  at  the  time  of  filing  such  prisoner's  petition,  firom  such 
prisoner  to  ike  several  persons  named  in  his  scheduk  as  creditors"  Now  this 
plaintiff  was  a  person  named  in  the  schedule  as  a  creditor.  Had  the  Act 
said  **  all  debts  named  in  the  schedule,"  the  defendant  might  not  perhapi 
have  been  entitled  to  his  discharge.  [^Patteson^  J. — Are  you  aware  of  any 
case  where  there  have  been  two  debts  due  to  the  same  peraoUt  and  only  one 
has  been  inserted  in  the  schedule  ?  Fortnan  v.  Drsis  (a)  is  the  nearest  case 
I  know  of,  but  in  that  case  there  was  only  a  difference  of  2s.  6il.  in  the 
amount  of  the  debt.  Here  in  effect  there  were  two  debts;  first,  the  arrears 
then  due ;  secondly,  the  future  payments,  but  which  were  only  then  a  debt 
by  virtue  of  the  5 1st  section  of  the  Act]— The  only  cases  are  those  of 
Collins  V.  Ughtfoot  (6)  and  Guy  v.  Newson  (c),  but  those  are  cases  as  to 
subsequent  payments  of  money. 

Pattesok,  J. — ^On  looking  at  the  40th  and  46th  sections  of  the  Act, 
which  are  the  material  clauses,  it  appears  that  by  the  40th  it  is  enacted  that 
the  schedule  shall  contain  "  a  full  and  true  description  of  all  debta  due  or 
growing  due  from  such  prisoner  at  the  time  of  filing  such  petiti<Hi ;"  and 
then  by  the  46th  it  is  enacted,  that  the  prisoner  shall  be  disdiaiged  **  as  to 
the  several  debts  and  sums  of  money  due  or  claimed  to  be  due,  at  the  time 
of  filing  such  prisoner's  petition,  from  such  prisoner  to  the  several  persons 
named  in  his  or  her  schedule  as  creditors."  It  seems  therefore  that  theie 
clauses  are  differently  worded  from  the  previous  Insolvent  Acts,  for,  on 
reference  to  the  statute  1  Geo.  4,  c.  119,  it  appears  that  that  Act  directed 
that  the  Insolvent  Court  should  specify  the  debts  to  which  the  discharge 
should  apply.  In  the  statute  7  Geo.  4,  c.  57,  it  is  different,  as  the  disdiarge 
extends  to  all  debts  due  to  persons  named  in  the  scheduk.  Now^  according 
to  those  words,  these  arrears  of  the  annuity  are  included,  for  the  pUintiff 
was  a  person  named  in  the  schedule.  I  doubt  if  a  person  had  two  distinct 
debts  owing  by  an   insolvent,  one  of  which  alone  was  inserted  in  the 

(a)  4  Bam.  &  Cress.  15 ;  6  DowL  &  Ihl.      Ryl.  339. 

75.  (c)  4  Tyr.  31  i  8  Croup.  U  Msss*  140. 

(b)  5  Ban.  &  Cress,  581;  8  Powl.  h 
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» vvhithte  1m  Itould  not  be  eoasidered  as  two  distinct  persons,  and  BMCtmri. 
whether,  one  being  omitted,  it  would  not  be  considered,  pMki  that  one,  that  v^v/%/ 
the  person  was  not  named.  If  these  were  two  distinct  debts,  there  might  JMvts 
be  aometliing  in  that  argnnient ;  but  here  the  arrears  are  due  in  respect  of  .jt)N». 
the  same  transaction;  anddihough  it  is  tnie  that  only  the  sum  which  was  the 
CQOsideFation  for  the  annuity  was  inserted  in  the  schedule,  and  therefore 
what  he  oottsideml  the  annuity  worth  under  the  51st  section  c^  the  Act, 
JH  the  creditor  must  have  had  his  auention  drawn  to  the  arrears  of  the 
SMmity  diea  dne.  There  is  nothing  in  the  Act  of  Parliament  to  have  pre- 
sented hkn  proving  M  his  debt ;  and  therefore,  as  he  was  not  misled,  nor 
was  there  any  intention  to  mislead  him,  I  think  the  defendant  is  entided  to« 
his  discharge.  In  the  case  of  Foreman  v.  Drew  the  Court  acted  on  that 
prineiplew  There  were  two  objections  made  in  that  case ;  namely,  that 
neither  the  right  sum  nor  the  right  person  were  named  in  the  schedule. 
Lord  TetUerdeH  there  said,  **  Now  aa  to  the  amount,  there  is  a  diflference  of 
1U.  6d.  only  between  the  debt  due  to  the  pkintiflFs  and  that  described  in  the 
adiedule.  That  diflference  is  so  small  that  it  could  not  have  been  intended, 
nor  could  il  indeed  have  the  effect  of  misleading  the  creditor.  If  the  sum 
mentioned  In  die  schedule  varied  materially  from  that  due  to  the  plaintiffs, 
that  might  be  evidem^e  of  an  intention  to  mislead  the  plaintiff's;  but  that  not 
being  so,  the  debt  was  sufficiently  described  as  to  amount."  That  principle 
m  applfeable  to  the  present  case.  The  1000/.  given  fbr  the  annuity  is  men- 
tiened  in  the  schedule,  but  the  arrears  were  not ;  and  as  the  creditor  clearly 
was  not  misled,  and  there  was  no  intention  to  mislead  him,  the  defendant  is 
therefore  entitled  to  his  discharge.  The  rule  will  be  made  absolute,  but 
without  costs,  as  it  has  arisen  from  the  defendant's  own  negligence  in  drawing 
up  his  schedule  in  this  manner. 

Rule  absolute  without  costs. 


Croad  v.  Harris. 

fPHIS  was  an  action  for  work  and  labour ;  the  defendant  pleaded  that  he  An  old  Coortof 
never  was  indebted  except  as  to  ten  shillings ;  that  the  plaintiff*  agreed  ^''l^J^^ts 
to  do  the  work  for  6/.t  that  6L  10«.  had  been  paid;  and,  as  to  the  iQs»,  a particaiw re- 
payment  into  Court*    On  these  pleas  issue  was  joined.    A  summons  was  whrnt^po!!?^ 
then  obtained  to  show  cause,  before  a  judge  at  chambers,  why  the  issue  ^^^^"^ 
should  not  be  tried  before  the  Sheriff*  of  Gloucestershire,  the  amount  in  ben^4o#.:- 
dispute  being  under  20/.    It  was  objected  before  Williams,  J.,  that  the  cause  ^J^^ 
of  action  arose,  and  the  defendant  resided,  within  the  city  otQUmcester,  and  before  the  sheriff 
was  within  the  jurisdiction  of  a  Court  of  Requeste  established  by  an  Act  of  J'^'J*^?/^'^*^*' 
i  fF.  ^  Af. ;  and  that  if  the  action  was  tried  before  the  Sheriff*,  and  less  •••17,18. 
than  40^.  recovered,  it  was  doubtful  whether  the  defendant  could  have  the 
benefit  of  that  Act  (a).    WilUams,  J.  accordingly  refused  to  order  the  cause 

(a)  By  that  Act  it  is  enacted,--"  And  if  of  Gloucntn',  and  places  afore-mentioned, 

any  person  or  persons  shall  at  any  time  neit  for  any  debt  or  sum  of  money  due  upon  con- 

amr  the  1st  day  of  Au^st,  1689,  commence  tract,  promise,  specialty  or  otherwise,  which 

and  prosecute  any  action  in  any  of  his  Ma-  upon  tne  trial  shall  be  found  not  to  amount 

jetty's  Conrto  at  WestmintUr,  or  in  any  other  to  the  full  sum  or  value  of  forty  shillings. 

Court,  against  any  person  inhabiting  or  re-  over  and  above  cosu,  no  judement  shall  be 

aiding  wUbin  the  cit^  and  county  of  the  city  entered  upon  record  of  any  such  verdict,  and 

of  BrUtol,  and  the  aly  and  county  of  the  city  if  judgment  shall  be  enteied  tbexeoa,  then 

zzfi 
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Bail  CMit. 
Croad 

V. 
H4ltl»«. 


to  be  tried  before  the  Sheriff, 
purpose ;  against  which 


A  rule  was  ihen  obtained  for  the  same 


R.  V.  Richards  showed  cause. — The  question  here  is,  whether  the  Court 
will  send  this  case  to  be  tried  before  the  Sheriff,  when  it  is  not  dear  that  the 
defendant,  after  such  a  trial,  will  have  the  benefit  of  the  Court  of  Requests' 
Act  as  to  his  costs.  The  Court  will  not  do  so  if  there  are  good  grounds  of 
doubt  on  the  subject.  The  words  '<  which  upon  the  trial  shall  be  found  not 
to  amount  to,  &c.,''  in  the  statute,  must  mean  trials  as  they  were  conducted 
according  to  the  practice  at  the  time  of  the  passing  of  that  Act.  They 
cannot  mean  trials  before  the  Sheriff  under  the  late  Act. 


Whitmoret  con/r^.— There  can  be  no  doubt  as  to  the  construction  to  be 
put  on  this  Act.  This  cause  is  still  in  the  superior  Court,  though  tried 
before  the  Sheriff  under  the  statute  3  &  4  Will.  4,  c.  42,  s.  17,  18.  That 
Act  only  excepts  cases  where  points  of  difficulty  may  arise  on  the  trial. 
This  point  cannot  arise  on  the  trial.  The  case  of  Bond  v.  Bailey  (a),  though 
decided  before,  has  been  published  since  this  case  was  before  WUUams^i* 
That  case  decides  the  present.  Oates  v.  ShaWf  decided  this  term  in  the 
Court  oi  Exchequer,  is  also  an  authority  in  favour  of  this  rule. 

Pattesok,  J. — This  question  turns  entirely  on  the  meaning  of  the  word 
«  trial"  in  the  statute  1  W.  ^  M,,  and  whether  it  extends  to  a  trial  before 
the  Sheriff.  The  late  Act  d  &  4  mil.  4,  c.  42,  ss.  17,  18,  giving  the  trial 
before  the  sheriff,  contains  no  restrictive  words.  Now  on  that  Act  the 
Courts  have  already  put  a  construction,  that  a  de&ult  in  proceeding  to  trisl 
before  the  Sheriff,  is  a  default  within  the  statute  14  Geo,  2,  c.  17,  and  will 
entitle  the  defendant  to  move  for  judgment  as  in  case  of  nonsuit  (6).  It 
was  contended,  that  to  entitle  a  defendant  to  judgment  as  in  case  of  nonsuit, 
there  must  be  a  default  in  not  proceeding  to  trial  according  to  the  course 
and  practice  of  trials  at  the  time  of  the  passing  of  14  Geo,  2,  c.  17  ;  but  the 
Court  thought  otherwise,  and  that  a  default  in  not  trying  before  the  Sheriff 
was  a  neglect  within  that  statute.  So  here  the  word  "  trial"  in  this  statute, 
will,  I  have  no  doubt,  extend  to  a  trial  before  the  Sheriff.  I  think  I  might 
have  had  some  doubt  on  the  subject,  as  the  case  has  been  already  before  my 
brother  fVilUams,  who  was  of  a  different  opinion ;  but  the  cases  referred  to, 
which  were  not  then  cited,  decide  the  question. 

Rule  absolute. 


such  judgment  shall,  and  is  hereby  declared 
null  and  void ;  and  also  the  defendant,  in 
every  such  action,  shall  have  his  costs  in  the 
said  suit,  to  be  taxed  by  the  said  Court,  or 
their  proper  officers,  where  such  action  shsll 
be  tried  and  paid  him  by  such  plaintiff  in  the 


said  canse;  any  law  or  custom  to  the  con- 
trary in  anywise  notwithstanding." 

(a)  1  Gale,  162 ;  S  Crom.,  H.  &  Rase. 
246. 

(fr)  MadiUUy  v.  Batty,  Z  DowL  P.  C205. 
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Bail  Court,  . 


Gray  v.  Withers. 


^-»^>^; 


I^TEERf  on  the  28th  o^  January,  moved  to  enter  up  judgment  on  an  old  JudgmentiUiowed 
warrant  of  attorney.     The  affidavit  on  which  he  moved,  stated  that  the  ^™foftr* 
deponent  believed  the  defendant  to  be  living  at  an  hotel  at  Cheltenham;  toniey, where 
that  three  letters  had  been  received  from  him  thence,  dated  on  the  20th,  [t^,Iu5*J*ec*SIISd 
22d,  and  26th  of  January,  in  answer  to  letters  addressed  by  the  deponent  to  ftomtbedefeDdant 
him.    The  deponent  also  swore  to  the  hand-writing.    He  submitted  that  was  the  budu^l^iibg 
snfficient  proof  of  the  defendant  being  alive.  ^^  *^*^^  ^^ 

**  twoia  to. 

Pattesov,  J. — ^The  hand-writing  being  sworn  to,  the  party  is  identified. 
You  may  take  your  rule. 

Rule  grantedi 


BiRKET  f;.  Holme. 

A  Rule  of  Court  was  personally  served  on  the  defendant  for  disobedienee,  there  matt  be 

to  which  a  rule  rdn  for  an  attachment  issued.     Several  attempts  were  ^^^^  swvice 
made  to  serve  the  rule  nm  for  the  attachment  personally,  but  it  appeared  fnranatterhmeDt, 
that  the  defendant  kept  out  of  the  way  to  avoid  the  service.    On  an  affidavit  t^^^^J^ 

of  those  facts,  service  of  the 

rale,  for  ditobe- 
dieace  to  which 

Martin  moved  to  make  the  rule  for  the  attachment  absolute.^^Zevy  v.  the  mie  mn  for 
l>unamhe{a)  is  an  authority  to  show,  that  although  it  is  necessary  there  ^uiS***"**"' 
should  be  personal  service  of  the  rule,  for  disobedience  to  which  the  party 
is  in  contempt,  yet  there  need  not  be  personal  service  of  the  rule  nisi  for  the 
attachment.    This  therefore  is  only  the  ordinary  case  of  the  service  of  a 
rule,  and,  under  the  circumstances,  there  need  not  be  personal  service. 

Patteson,  J. — In  the  case  cited,  it  was  decided,  that  the  party  by  ap- 
pearing waived  any  irregularity  there  might  have  been  in  the  service.  Thid 
rule  cannot  be  made  absolute,  but  may  be  enlarged  (6). 

Rule  enlarged. 

(o)  1  Gale,  60 ;  3  Dowl.  P.  C.  447 ;  1         (h)  See  Alkin  v.  Tomtr,  anti,  p.  2154 
Crom.,  M.  &  Rose.  797. 


Balson  t;.  Meggat. 

^HIS  was  a  rule  to  show  cause  why  a  rule  to  the  Sheriff  i<5  retutn  a  fen  a  iiierereqaetiby 

facias  should  not  be  discharged.    The  cause  tras  tried  in  December,  IJ^^S^^^^fi 
1834,  and  in  January,  1835,  a  feri  facias  issued  to  levy  the  debt  and  costs.  hi»#arrantona 
In  July  following,  the  sheriff's  officer  made  a  levy  on  the  goods  of  the  tiroTaHndWidoei 
defendant,  and  an  agreement  having  been  made  between  the  officer  and  the  ^^on^t  his 
defendant  to  give  the  latter  time  to  raise  the  money,  the  goods  Were  not  ^icehimeTpecui 
sold  until  November  last.    Between  the  time  of  the  levy  and  of  the  sale,  a  ^""^f  ^„'^J** 
half-year's  rent  had  become  due  to  the  landlord,  and  he  made  a  claim  for  it  pivintiff's  egenc; 
on  tire  proceeds  of  the  sale,  which  were  in  the  Sheriff's  handd.    The  Sheriff 
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Btd  CpKri.     in  consequence  refused  to  pay  over  the  proceeds  to  the  plaintiff.    It  was 

v^^^i/        uncertain,  from  the  affidavits^  whether  the  agreement  hetween  the  sheriff's 

Balsov       officer  and  the  defendant  to  give  him  time,  was  made  with  the  consent  of  die 

MsGOAT.      phuntiff  or  not.     On  the  Jieri  faeias  issiiiiig,  the  plaintiff^  requested  the 

Sheriff  to  issue  his  warrant  thereon  to  a  particular  person,  who  was  oae  of 

the  Sheriff's  usual  officers,  and  the  warrant  was  issued  to  that  oflkcr. 

Sham  showed  cause,  and  contended  on  the  aflMavits,  that  the  phiaftiff  was 
not  a  party  to  the  agreement  to  give  the  defendant  time,  and  that  ike  SheitfT 
could  not  retain  the  money  for .  the  rent  that  had  become  due  after  the 
levy  (a). 


/.  Hildyard,  contrdt  contended  that  a  special  bailiff  having  been  a| 
at  ^he  request  of  the  plaintiff,  he  was  bound  by  the  acts  of  the  officer,  and 
that  it  relieved  the  Sheriff  from  his  responsibility.  He  also  contended,  that 
the  affidavits  showed  the  plaintiff  was  party  to  the  agreement,  and  that  the 
Sheriff  was  bound  to  pay  the  landlord  the  half-yearns  rent. 

CoLKRiDGS,  J. — The  first  point  made  in  this  case  is,  that  a  specisl  faailiF 
was  appointed  at  the  request  of  the  plaintiff,  and  that  therefore  die  Sheriff  u 
not  responsible.  I  think  the  mere  request  of  the  plaintf  to  deliver  the 
warrant  to  one  particular  individual  amongst  his  officers,  which  request  the 
Sheriff  was  not  bound  to  comply  with,  does  not  make  him  a  special  bayii^  or 
relieve  the  Sheriff  of  his  responsibility  (6).  As  to  the  compromise  being 
with  the  consent  of  the  plaintiff,  it  is  not  distinctly  madie  out  on  die  affi- 
davits. If  the  landbrd  has  a  right  to  the  half-year's  rent,  the  Sheriff  may 
pay  it  if  he  pleases,  and  can  make  a  return  accordingly,  when  the  question 
will  properly  come  before  the  Court,  which  it  does  not  at  present. 

Rule  discharged. 

(a)  See  HvtkiM  v.  Knight^  t   Mauls  k         (h)  See  Porur  ▼.  Viner,  1  Chit.  613,  fi. ; 
Sel.  245  i  and  CwUiuim  v.  Barker,  1  Price,      and  FaliiHer  v.  PumsUr,  1  Chit  614^  a. 
274. 


Ea^  parte  Phillips. 


The  Court  will 
not  grant  a  nmm- 
dsmiu  to  admit  an 


'pHIS  was  a  rule  to  show  cause  why  a  mandamus  should  not  issue  to  the 
lord  of  a  manor,  to  admit  JoJm- Phillips  to  a  copyhold,  as  heir  at  law.  He 
heir  to  a  copy.       claimed  as  heir  at  law  to  James  Phillips,  who  died  in  1795.     It  appeared 

liold,  where  it  ,  a       i  •      i        i  i    .         *         V .     ,     .  .«      «  . 

appears  his  claim  that  after  his  death  no  person  claimed  as  his  heir  until  the  year  1809,  when 
bIiJ?SS*the  "^^^^  Osbom  claimed  as  his  heir  at  law,  and  in  1811  was  admitted.  /c*i 
sutnteof  LiiBi.  Oshom  died  in  1816  or  1817,  and  no  person  had  been  admitted  since  his 
tauoas.  death,  his  heir  having  been  transported  for  some  crime.    The  affidavits  were 

contradictory  as  to  the  right  of  /.  Osbom  to  be  admitted  as  heir  to  Jama 

Phillips. 

The  Hon.  /•  C.  Talbot  showed  cause.^^This  rule  must  be  dischaiged# 
because  the  remedy]sought  by  it,  is  uOiecessary  for  the  applicant  to  establish 
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his  title.  In  the  case  of  The  King  v.  Bennett  (a)  a  similar  application  was 
refused.  That  case  is  said  to  be  overruled  by  tlie  case  of  The  King  v.  The 
Brewers'  Compgmy  (&),  but  on  reference  it  appears  that  it  does  not  in  fact 
overrule  k.  It  is  a  mere  dictum  in  that  case,  that  the  heir  of  a  copyholder  is 
CHititled  to  this  motion.  In  the  case  of  Right  d.  Taylor  v.  Bankes  (c),  it 
was  held,  that  the  heir  at  law  of  a  copyholder  might  devise  the  copyhold 
without  having  been  admitted.  Doe  d.  Burrell  v.  Bellamy  (d),  and  Doe  d. 
Tojield  v.  ToJield(e),  are  authorities  to  show  that  the  heir  of  a  copyholder 
may  maintain  ejectment  without  admittance.  This  remedy  therefore  by 
mandamus  is  unnecessary.  The  cases  where  The  King  v.  The  Brewers* 
Company  is  held  to  overrule  that  of  The  King  v.  Bennett  cannot  be  cited  to 
show  that  the  mere  claim  of  a  person  as  heir  will  entitle  him  to  a  mandamus. 
The  King  v.  The  Lord  qf  the  Manor  of  Bonsai  (f),  and  Widdowson  v.  //iotr- 
ringUm,  Earl  of(g),  cited  in  JVatkins  on  Copyholds,  show  there  must  be  a 
clear  claim.  The  lord's  right  to  fines  was  involved  in  the  question  decided 
in  the  case  of  The  King  v.  Wilson  (h),  which  therefore  does  not  apply.  In 
this  case  the  applicant  has  not  only  a  doubtful  but  a  decidedly  bad  title.  He 
has  made  no  claim  since  the  year  1795,  and  therefore  is  barred  by  the  statute 
d  &  4  WUl,  4,  c.  27.  The  Court  will  not  grant  a  mandamus  to  admit  a 
person  as  heir  who  is  so  clearly  npt  entitled  to  recover  possession. 

R.  V.  Richards,  contrd. — The  case  of  The  King  v.  Bennet  was  overruled 
in  The  King  v.  The  Brewers*  Company.  In  The  King  v.  The  Lord  of  the 
Manor  of  Bansalf  Lord  Tenterden  says  it  was  so  overruled.  [Coleridge,  J. — 
My  only  doubt  is  as  to  the  point  of  the  time  that  has  elapsed.] — The  Court 
will  not  conclude  the  lord  by  what  is  stated  now  on  the  affidavits.  The  real 
facts  of  the  case  may  be  very  different.  [Coleridge,  J. — It  is  not  to  be 
understood  that  The  King  v.  The  Brewers*  Company  altered  the  law  as  to 
the  heir  being  entitled  to  bring  ejectment  without  admittance.  A  mandamus 
may  be  had  to  admit  him  for  other  purposes.]— The  applicant  in  this  case 
may  have  been  beyond  seas,  or  under  some  disability,  so  that  he  may  not  be 
barred  by  the  statute  of  his  right  to  recover.  His  ol^ect  is  to  have  a  man' 
damuSf  so  as  to  try  his  right  in  an  action  for  a  false  return.  The  lord  is  at 
this  time  holding  for  himself,  there  being  no  tenant  on  the  Court-rolls. 

CoLERiDOB,  J. — It  is  not  necessary  for  me  to  make  this  rule  absolute,  in 
order  to  enable  the  applicant  to  try  his  title.  It  seems  to  me  that  the 
applicant  is  wholly  out  of  time,  but  I  do  not  prejudice  him  in  bringing  aa 
ejectment  by  rsfusing  this  application. 

Rule  discharged. 


(•)2TennR^.177. 
(6)  4  Dowl.  &  Ryl.  492;    3  Baro.  & 
Cieit.  173. 
(0  3Ban.&Adol.664. 
(d)2M««l€&Ssl.87. 


(«)  llEait,246. 

(/)  4  Dowl.  &  Ryl.  825 ;   2  Barn,  it 


Bail  C0urt. 

£z  parte 
Pbillips. 


Cress.  173 
(g)  lJac.&  Walk.  532. 
{h)  10  Barn.  &  Cress.  80< 
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Bail  Court. 


The  King  t;.  Hester. 


The  derrndiiot      H^HE  defendant  had  been  convicted  under  1  &  2  fVUL  4,  c.  33,  s.  30^  for 


cannot  have  a 
etfthrtri  to  re 


being  found  in  pursuit  of  game.    He  appealed  to  the  Quarter  Sessions, 
mova  a  conviction  where  the  couviction  was  confirmed* 

for  being  found  in 
pursuit  of  game, 

under  1  &«  IT,        BuU,  movcd  for  a  certtorart  to  remove  the  conviction  into  this  Court* — It 
^^^'  might  appear  by  1  &  2  Will.  4,  c.  Sfl,  s.  45,  that  the  defendant  is  not  entitled 

to  have  a  cerihrari^  as  that  section  enacts  that  no  conviction  under  that  Act 
shall  be  removed  by  certiorari.  This  conviction,  however,  was  not  in  fact  a 
conviction  imder  that  Act.  Section  37  provides,  that  the  penalties  shall  be 
paid  to  the  overseers  of  the  poor  ;  but,  by  a  subsequent  Act,  5  &l  6  JVUL  4, 
c.  20,  8.  21,  it  is  provided,  tliat  a  moiety  of  the  penalty  should  go  to  tlie 
informer.  That  Act  came  into  operation  on  the  30th  of  July  last,  and  this 
was  a  conviction  for  an  offence  committed  since.  This  tlierefore  is  a  con- 
viction under  the  last  Act,  which  contains  no  clause  taking  away  the  cer- 
tiorari.  The  defendant  therefore  contends,  that  the  clause  in  the  1  &  S 
fFilL  4,  taking  away  the  ctrtioran^  does  not  apply.  A  case  of  The  King  v. 
BouUbee  was  argued  a  few  days  since  in  the  full  Court,  and  a  certiorari  was 
granted.  [^Palleiont  J.— There  the  conviction  was  quashed  by  the  Sessions, 
and  the  question  was,  whether  the  Crown  was  included,  not  being  specially 
named  in  the  clause  taking  away  the  certiorari.  It  was  held  that  it  was  not, 
and  a  rule  to  quash  the  certiorari  was  granted.]— Still  a  certiorari  may  be 
granted,  this  being  in  fact  a  conviction  under  5  &  G  WilL  4,  c.  20,  s.  21. 

Patteson,  J. — I  think  it  is  impossible  to  say  that  this  is  a  conviction 
on  the  last  Act.  The  offence  is  created  by  the  first,  and  the  last  only 
regulates  the  payment  of  the  penalty.  It  still  therefore  remains  a  conviction 
under  the  first,  and  the  clause  taking  away  the  certtorari  cannot  be  got  rid  of. 

Rule  refused. 


Harrison  t;.  f*0RSTEfi. 

The  Coqh  wui  A  Fieri  facioi  issued  on  a  judgment  against  the  defendant,  under  which 

not  restrain  a  the  Sheriff  took  possession  of  some  goods.    Notice  was  given  to  the 

selling  goods  Sheriff  that  the  goods  did  not  belong  to  the  defendant  but  to  Kerr,  who 

r!i!!l"^Ae  required  the  Sheriff  not  to  sell,  and  offered  him  an  indemnity.    The  Sheriff 

instance  of  a  refuscd  the  Indemnity,  and  said  he  should  proceed  to  the  sale. 

person  wlio  claims 
the  goods  as  liis 

propertj.  Hurlstone  applied,  on  the  part  of  Kerr,  tor  a  rule  to  restrain  the  SheHff 

from  selling.  He  did  not  know  of  any  authority  for  tlie  application,  but 
suted  it  was  of  consequence  that  the  goods  should  not  be  sold,  as  tliere  was 
amongst  the  property  sold  a  Bible  containing  a  pedigree,  besides  other  things 
trhich  were  of  value  to  the  owner^  though  of  little  intrinsic  value  themselves. 
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Pattcson,  J.— The  Sheriff  seizes  the  goods,  refuses  the  indemhity  offered  BaU  Ccun. 
him,  and  proceeds  to  a  sale.    He  does  that  at  his  own  peril,  and  I  cannot        ^^^^^ 

give  any  assistance  to  the  claimant,  Habbmom 

Rule  refused.  FoasTia. 


Drinker  v.  Pascoe. 

nPHIS  was  an  action  for  an  assault  bronght  by  a  maid-servant  against  her  i.  tuo  pnctice 

master.    A  rule  had  been  obtained  last  term  calling  on  the  plaintiff's  i^^Jd^i^™^* 
attorney  to  show  cause  why  the  action  should  not  be  discontinued,  on  account  «»<«,  ud  »  dis- 
of  the  plaintiff  having  instructed  her  attorney  not  to  go  on  with  it,  and  why  ttr^^'ilS^"'* 
he  should  not  pay  the  costs  of  the  rule.     On  showing  cause  in  full  Court  the  s^^^  fv^i** 
last  day  of  last  term,  the  Court  discharged  the  rule.    Plati  then  asked  for  guUrity  only, 
the  costs,  and  indorsed  his  brief  as  if  the  costs  were  given,  understanding  JV  ^J™I*  ***![1°' 
the  Court  to  intimate  that  the  rule  was  to  be  discharged,  and  nothing  said  wiuiout  ray  nen- 
about  the  costs,  and  that  therefore  the  costs  were  given  as  a  matter  of  ?!**"*![ ^**»  .. 
course.     It  appeared  that  Martin,  who  was  m  support  of  the  rule,  did  not  intention  or  uie 
hear  the  observation  of  the  Court.    The  rule  was  afterwards  drawn  up  in  ^'JJ^iS/tto'*** 

form  as  discharged  Xviih  CO$tS,  rule  hnvlng  After- 

wards been  drawn 
up  in  fomi  as 

Martin,  this  term  obtained  a  rule  to  show  cause  why  that  rule  should  not  diicharied  wiu> 
be  amended,  by  striking  out  the  words  **  with  costs."  ^^oiiowing"'^ 


Piatt  and  Heaton,  showed  cause  in  the  first  instance. — The  rule  in  all  cases 
is,  that  where  a  rule  is  moved  with  costs,  and  is  discharged  generally, 
nothing  being  said  about  costs,  that,  as  it  is  moved  with  costs,  it  is  dis* 
charged  with  costs.  That  rule  is  not  confined  to  cases  of  irregularity 
only.  Though  the  rule  of  AT.  T.  37  Geo.  3  (a),  in  terms  applies  to  cases  of 
irregularity  only,  still  the  practice  of  the  Court  has  been  to  do  the  same  in 
all  cases.  Even  if  the  practice  extends  to  cases  of  irregularity  only,  still 
this  rule  was  rightly  drawn  up,  for  this  was  a  case  of  irregularity.  The 
ground  for  discontinuing  the  action  was,  because  the  plaintiff  had  forbidden 
her  attorney  to  proceed  with  it.  That  was  strictly  an  irregularity.  It  is 
moreover  clear,  from  what  the  Court  intimated  on  discharging  the  rule,  that 
the  intention  of  the  Court  was  to  grant  the  costs  of  the  application.  This 
rule  must  therefore  be  discharged. 

Martin,  contrd, — The  question  here  is  merely,  whether  the  other  side  is 
entitled  to  the  costs  of  the  rule  discharged  last  term.  The  practice,  as  laid 
down  both  in  Tidd's  and  Archbold's  Practice,  is  distinct,  that  it  is  in  cases  of 
irregularity  only  that  a  rule  discharged  without  any  mention  of  costs  gives 
the  costs  to  the  party  opposing  it.  The  rule  of  Af.  T.  87  Geo,  S,  evidently 
applies  to  cases  of  irregularity  only.  The  necessity  of  that  rule  proves  that 
the  practice  in  other  cases  must  be  different.  It  cannot  be  contended  that  in 
this  case  there  was  an  irregularity.  The  rule  was  moved  on  account  of  the 
plaintiff's  attorney  proceeding  with  the  cause  contrary  to  his  instructions.  It 
is  clear  that  it  was  discharged  last  term  without  costs,  and  therefore  the  rule 

(a)  7  Term  Rep.  82. 


term,  refoted  to 
alter  it. 
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BtdlCmri, 


Dmiwibb 

Pascob. 


which  fa«f  been  drawn  up  diichiigiiig  it  with  oostii  cootnury  to  the  Otdet  of 
the  Court,  must  now  be  amended* 

Pattesom,  J,— I  will  speak  to  the  Chief  Justice  as  to  what  passed  in  the 
Court  last  terra.  It  is  right  that  it  should  be  settled  whether  the  rule  of 
M,  T.  37  Geo,  S,  which  in  terms  applies  to  cases  o(^  irregularity  only,  applies 
to  all  cases  where  a  rule  is  moved  with  costs^  as  there  ought  to  be  no  doubt 
on  the  subject.  I  shall  take  time  to  consider  that  question.  Next,  as  to  the 
irregularity,  my  impression  is  strong  that  it  was  not  an  irregularity,  but  mis- 
conduct on  the  part  of  the  attorney ;  but  I  shall  take  time  to  consider  that 
also.  Then,  as  to  the  rule  having  been  in  fact  discharged  without  costs,  I 
have  a  difficulty,  as  it  is  a  question  whether  I  liave  any  right  to  disturb  the 
order  of  the  Court. 

Cur,  ai9.  vmU. 


Pattesok,  J.  afterwards  (Jammry  7)  gave  judgment — ^I  have  spoken 
to  the  Chief  Justice,  and,  as  I  expected,  be  has  no  recollection  of  this  case. 
I  have  also  mentioned  it  to  the  other  judges,  and  we  have  no  doubt  but  thai 
what  Mr.  PiaU  indorsed  on  his  brief  was  correct«  It  perhaps  shows  no 
more  than  this: — that  the  Court  would  have  considered  the  question  of 
costs,  unless  it  had  been  for  the  supposed  practice  extending  to  all  cases. 
I  have  looked  into  tlie  practice,  and  it  is  desirable  that  it  should  be  settled 
what  that  practice  is.  I(  is  dear  that  the  rule  of  Af.  T.  37  Oeo.  3,  which  in 
terms  applies  to  cases  of  irregularity  only,  has  not  been  extended  to  other 
cases  by  any  other  subsequent  nik.  Therefore,  the  argument  that  that  rule 
extends  to  all  cases  where  a  rule  is  moved  with  costs,  is  clearly  wroi^»  as  it 
is  confined  to  cases  of  irregularity  only,  I  do  not  mean  to  say^  if  a  mle 
were  moved  on  a  matter  of  irregularity,  but  did  not  contain  the  words 
"  for  irregularity/'  that  the  Court  would  be  strict,  and  would  not  fidlowr  the 
rule  that  if  discharged  generally  it  was  discharged  with  costs.  It  is  fit  that 
such  a  case  should  be  discussed  if  it  should  arise  hereafter.  But  I  am  sure 
that  all  cases  except  rules  for  irregularity  are  discharged  without  costs, 
unless  costs  are  particularly  mentbned.  Next,  it  was  contended  that  this 
was  an  irregularity.  I  said  before,  tbst  I  thought  it  was  not  to  be  so  con- 
sidered. It  was  on  account  of  the  attorney  continuing  to  carry  on  the  action 
after  he  had  received  an  order  from  the  plaintiff  not  to  do  so.  That  was  not 
an  irregularity,  and  therefore  in  that  respect  the  argument  fails.  The  third 
point  contended  for  was,  that  the  Court  did  really  intend  to  discharge  the 
rule  with  costs.  1  have  a  difficulty  in  saying  that  if  the  Court  were  to  say 
nothing  about  costs,  and  a  rule  were  drawn  up  without  any  mention  of 
costs,  whether  it  would  be  competent  for  the  Court  to  enter  again  into  the 
matter  in  a  subsequent  term,  even  if  the  Court  intended  to  discharge  the 
rule  with  costs ;  but  if  the  Court  inadvertendy  omitted  to  say  any  thii^ 
about  costs,  I  think  the  party  would  have  a  right  to  apply  to  the  CourL 
Here  the  cosu  are  given  by  the  rule  as  drawn  up,  and  the  question  is, 
if  I  am  to  disturb  it.  If  the  Court  did  not  intend  to  discharge  the  rule  with 
costs,  perhaps  I  might  interfere ;  but  as  it  appears  the  Court  would  have 
given  the  costs,  and  as  indeed  I  think  I  also  should  give  them  were  the 
matter  res  iniegra^  I  shall  not  disturb  the  rule. 

Rule  discharged. 
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BtntCnart. 

Dennehayx  V.  Richardson. 

jyOTICE  of  trial  was  given  in  this  cause  for  the  third  sittings  in  Easter  Aftnrwvfni  de. 
Term  last.   The  plaintiff  did  not  proceed  to  trial,  and  in  Trinity  Term  the  ^"cluM^u^e  cSurt 
defendant  moved  for  judgment  as  in  case  of  nonsuit.     The  rule  nisi  was  dis-  wui  enlarge  a 
charged  on  a  peremptory  undertaking  to  try  at  the  Sittings  after  the  term.  dJJSdig7on The 
The  plaintiff  again  made  default,  and  in  Michaelmas  Term  had  the  peremp-  terms  of  the  pidn- 
tory  undertaking  enlarged  to  try  at  the  Sittings  after  that  term.     The  cause  ^[uof ^o^dty. 
was  set  down  in  the  paper  for  the  28th  oiNcvemher.    On  the  £5th  and  26th 
the  plaintiff  delivered  his  briefs  to  counsel,  aiid  on  the  evening  of  the  27th  a 
consultation  was  appointed.    Counsel  then  suggested  that  certain  proceed- 
ings in  bankruptcy  should  be  given  in  evidence.    The  next  morning,  before 
this  evidence  could  be  procured,  the  cause  had  been  called  on,  and  the 
evidence  not  being  ready,  the  record  was  withdrawn.     A  nde  was  this  term 
obtained  to  show  cause  why  the  peremptory  undertaking  should  not  be  again 
enlarged. 

Hwnfreyt  showed  cause,  and  contended,  that  if  the  peremptory  undertaking 
was  enlarged  at  all,  it  should  only  be  on  the  terms  of  the  payment  of  the 
costs  of  the  day.  He  referred  to  a  case  decided  this  term  in  the  Court  of 
Exchequer. 

Thesiger,  conird. 

Pattbson,  J. — It  seems  to  me  that  it  would  be  contrary  to  the  rule  oi 
Court  (a)  to  impose  those  terms  on  tlie  plaintiff,  but  I  will  inquire  as  to  the 
practice. 

Ctir.  adv,  vuh. 

Pattbson,  J.  afterwards,  the  same  day. — I  have  applied  to  the  Court  of 
Exchequer^  and  hear  that  they  do  in  some  cases  make  it  a  condition,  on 
enlarging  a  peremptory  undertaking,  that  the  plaintiff  should  pay  the  costs 
of  the  day. 

Rule  absolute  on  those  terms. 

(«)  Beg.  Gen.  H.  T.  2  Will.  4,  69  ;  1  Dowl.  P.  C.  192. 


Ostler  v.  Bower. 

ypHIS  was  a  rule  obtained  on  the  part  of  the  Sheriff  under  the  Interpleader  TheConitdb- 
Act,  \&2fV.4,c.  58,  s.  6.    On  the  affidavits  it  appeared  that  the  ^JjJ^Vb^tte 
plaintiff  was  an  attorney,  and  was  also  under-sheriff  of  the  county.     It  was  Sheriff  under  the 
objected,  under  these  circumstances,  that  as  the  under-sheriff  gave  a  bond  of  ["J^S^g'thai' 
indemnity  to  the  Sheriff,  the  application  was  made  on  the  part  of  the  under-  •»oaof  u»e  plain- 
sheriff  himself,  who  was  the  plaintiff  in  the  cause,  and  that  therefore  the  rule  paArenh^i  wlui 
must  be  discharged.  \^J^**'  ■■  "^ 

^  attomejr»  wu  the 

under-^eriff. 

J.  HiUyardf  for  tlie  Sheriff;  N.  Clarke^  for  the  execution  creditor ;  H^tghi'^ 
man,  for  one  claimant ;  Butt^  for  another. 
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BtUQmH. 

^-^^^  The  Kino  v.  The  Corporation  of  Wells. 


A  amdMras  Q  Y  a  chifter  of  Queen  ElUuibelh  power  was  given  to  tbe  Mayor  of  Welis 
bold  •  comt,  ^  l^old  a  Court  of  Record  for  pleas  of  debt,  &c.,  and  to  have  a  prison 

•^^^J'^J^w  for  debtors.  This  Court  had  not  been  held  for  more  than  200  years,  diere 
■iac«  H  WW  lait  Were  no  Court-roUs,  no  known  practice,  no  person  fit  to  preside  as  judge  in 
^^  the  Court,  no  gaol  for  debtors,  and  no  funds  from  which  to  pay  the  expenses 

of  holding  a  Court.    A  rule  nisi  for  a  mandatnus  to  hold  a  Court  having  been 
obtained  on  the  part  of  a  person  who  wanted  to  sue  for  a  debt, 

Erie  showed  cause.— In  The  King  v.  Haoering-atU^Bmer  (a)  and  The  King 
T.  Hoitingt  (6),  only  fifty  years  had  elapsed  since  the  last  Court  was  held. 
Here  more  than  200  years  have  elapsed,  and  the  Court  will  presume  that 
the  right  to  hold  the  Court  no  longer  exists.  There  is  not  a  vestige  remain- 
iDg  of  the  Court,  or  of  the  practice  in  it,  and  under  these  circumstances  this 
Court  win  not  grant  a  moiMfaiiiiff. 

Bogerif  canirif  was  stopped  by  the  Court. 

Pattesom,  J.— I  do  not  see  that  I  have  any  discretion  on  the  subject  $ 
but  I  think  I  am  bound  to  grant  the  mandamus.  The  parties  must  qualify 
themselves  for  carrying  on  the  business  of  the  Court.  A  similar  mandamut 
has  been  granted  against  the  Corporation  of  Thetford^  and  another  against 
the  Corporation  of  Windsor^  after  seventy  years  nm  user  of  the  Court,  and  I 
cannot  make  any  distinction  between  those  cases  and  the  present 


Air 


Rule  absolute. 
«)  2  Dowl. &  Ryl.  176, n. ;  5  Btm.  h        (6)  1  DowL & Rjl.  146;  6Bsni. &  AU. 


Chubb  t;.  Nicholson. 


A  Motion  to  Mt     ry^  a  motion  to  set  aside  a  writ  of  summons,  on  account  of  irregularity  in 
raniMsforbro.  the  form  of  the  indorsement, 

fvlarHj  Bint  bo 

nH^witiiinfoar  p^  BMnson  showed  cause. — ^This  application  was  made  too  late,  seved 
days  having  elapsed  between  the  service  of  the  writ  and  the  application  for 
the  rule ;  HinUm  v.  Stevens  {c). 

Knamlest  con<rd.— This  appUcatldd  WItf  made  before  the  time  for  entering; 
an  appearance.  In  the  case  cited  it  was  a  notice  of  declaration  that  was 
irregular.  The  rule,  that  application  must  be  made  within  four  days^  will 
not  apply  to  all  cases. 

Pattbsom,  J.— It  seems  to  me  that  rule  is  applicable  to  a  writ  of  sum- 
iaonsy  and  this  rule  must  therefore  be  discharged. 

Rule  discharged. 

(Oiiiiie,ddl}4Dowl.P.C.2ei3. 
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Fbodsham  V.  Round.  v^n^ 

GTEER  showed  cauie  against  a  rule  for  judgment  as  in  ease  of  nonsuitt  and  hm  tm  imioncd 
offered  to  give  a  peremptory  undertaking  to  try  the  cause  before  the  Sheriff,  ^bowTto^'iNu'^ 
the  sum  claimed  being  under  20/.  tb«  Mm  daimd 

bj  the  putkulan 


George^  amtri* — ^Tbe  debt  indorsed  on  the  writ  exceeds  20/.,  though  by  cooltwuinoc 
the  particuhurs  less  than  ftOL  is  claimed :  the  peremptory  undertaking  there-  ^^J^j!^^^^ 
fore  must  be  to  try  at  the  next  assises.  la  caMor nooMit, 

oiittioiid«UkiB( 

Pattbson,  J.— The  Act  8  &  4  W,  4,  c.  42,  s.  17.  only  gives  power  to  the  JiS^r^*^ 
Court  to  order  an  action  to  be  tried  before  the  Sheriff  where  the  sum  *'  m* 
doned  an  the  writ "  does  not  exceed  20/.  The  practice  has  been  to  allow  the 
plaintiff  to  amend  his  writ,  and  my  practice  at  chambers  has  been,  to  allow 
the  defendant  to  pay  the  new  sum  indorsed  within  a  certain  time,  in  discharge 
of  the  action.  As  the  case  at  present  stands,  I  can  only  discharge  the  rule 
on  a  peremptory  undertaking  to  try  the  cause  at  the  next  assizes.  Applica- 
tion riiould  be  made  to  amend  the  writ. 

A  rule  was  then  drawn  up  to  amend  the  indorsement  on  the  writ  to  the 
sum  claimed,  and  to  order  a  writ  of  trial,  and  the  plaintiff  to  give  a  peremptory 
undertaking  to  try  before  the  Sheriff,  unless  the  defendant  should  pay  the  new 
amount  indorsed  on  the  writ,  in  discharge  of  the  action,  within  a  certain  tioie. 

Clabidge  V.  Smith. 

JN  this  case  judgment  had  been  suffered  by  default,  and  a  writ  of  inquiry  TiMConitviu 
executed.    The  cause  of  action  arose  within  the  jurisdiction  of  the  South*  pisiaSrofhit 
work  Court  of  Requests.    A  rule  was  then  obtained  to  show  cause  why  a  y^ff^*^ 
suggestion  should  not  be  entered  to  deprive  the  plaintiff  of  his  costs,  or  why,  the  mUm  oOgiit 
on  payment  of  the  damages  assessed  upon  the  writ  of  inquiry,  without  costs,  ^rGMuttT^* 
the  proceedings  should  not  be  stayed.  Bmiocm,  the 

trial  hsTlac  beta 

/.  Bi^ley  showed  cause.— The  22  6.2,  c.  46,  s.  6,  and  46  6.  d,  c.  Ixxxvii.  ^^J^^*^ 
a.  13,  on  which  this  rule  is  founded,  are  repealed  by  4  0,  4,  c.  cxxiii. 
s.  14, 16. 

Thomatf  amtri. — ^The  Court,  nevertheless,  by  analogy  with  the  case  of 
Diouter  v.  Dajf  (a),  may  deprive  the  plaintiff  of  his  costs,  under  the  statute 
43  EHx.  c.  6,  even  though  the  trial  had  been  before  the  under-sheriff  on  a 
writ  of  inquiry. 

Patteson,  J. — It  is  plain  that  the  enactments  on  which  this  rule  is  founded 
are  repealed.  It  is  then  suggested  that  the  Court  has  power  to  deprive  the 
plaintiff  of  his  costs,  under  the  statute  48  Eliz.  c.  6.  That  statute  gives  the 
power  to  the  Judge  before  whom  the  action  is  tried.  This  was  tried  before 
the  under-sheriff,  and  how  can  I  say  it  is  a  fit  case  to  deprive  the  plaintiff  of 
his  oostSi  without  hearing  the  evidence. 

Rule  discharged  with  costs. 

(a)  8  East,  239. 


JUICmmC 
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Doe  d.  Wilu  v.  Rok« 


AA«ii|MftiB       A   Ruk  htd  bean  obtained  (oahowoMiMwhj  the  pcfMiiaerted 
^^"^^    *  dedaration  in  thia  ejectment  ihoiild  not  be  at  liberty  to  eonfeaa  lease 

and  entry  only,  without  ouster,  on  an  affidavit  made  by  tbe  pefwm  aerved^ 
that  no  actual  ouster  had  been  committed  by  the  deponent,  that  he  was  leasee 
mider  a  person  who  was  a  joint-tenant,  and  that  be  believed  the  flgectment 
might  involve  a  questioa  between  joint-tenants. 

Vkdy  tottiN^ 

nMidiov  tiMi  CMUon  showed  cause.— The  affidavit  on  which  this  rule  was  granted  is  in- 
tiM^MBUtifitw-  siiiBelent.  It  does  not  appear,  as  it  should  do,  that  the  person  making  il  is 
interested  in  the  question;  it  does  not  even  appear  that  he  was  in  possession 
of  the  premises ;  and  it  should  also  have  stated  further,  that  no  ouster  had 
been  committed  by  any  under-tenants. 

Codktf  ctmirA. — ^This  case  is  within  the  principle  of  the  case  of  Doe  d.  G^^iicr 
V.  Roe  (a),  and  the  only  question  is,  whether  the  tenant  in  possession,  who 
is  a  lessee,  is  not  intitled  to  the  same  privilege  of  confessing  lease  and  entry 
only,  that  his  landlord,  who  is  a  joint-tenant,  would  be.  Tbe  title  is  admitted, 
and  the  only  question  is  as  to  tbe  ouster.  No  hardship  will  be  incurred  by 
this  rule  being  made  absolute. 

Patteson,  J. — It  seems  to  me  this  rule  ought  never  to  have  been  granted. 
The  person  who  makes  this  affidavit  is  not  himself  a  tenant  in  common,  nor 
a  joint-tenant,  but  he  holds  under  another  who  is.  Why  should  not  his  land- 
lord come  in  to  defend  the  ejectment  ?  The  affidavit  only  states  that  the 
deponent  believes  the  trial  may  involve  a  question  between  joint-tenants,  ft 
is  the  loosest  thing  I  ever  heard.  The  rule  must  be  discharged  with  costs,  as 
parties  ought  to  come  here  with  satisfactory  affidavits. 


Rule  discharged  with  costs  (6.) 


ii 


«2  Taant.  397 ;  and  lee  Anon.  7  Mod.  39. 
8se  ths  fona  of  lbs  affidsTit  ia  Tidd'i  Fiaetioi. 


Smith  v.  Dixon« 


The  CowtaUov  fpHIS  was  a  rule  calling  on  the  plaintiff  to  show  cause  why  the  defendant 
to  add  •  i^iia '  should  uot  bc  at  liberty  to  add  a  plea  to  those  he  had  already  plended« 

pies,  luuiif  that  f]^  actiou  was  for  non-delivery  of  goods,  to  which  the  defendant  obtained 
m  not  iiTvrit-  leave  from  Aldtnon^  J.  to  plead  several  pleas,  but  he  refused  to  allow  him  to 
i!!!!l!tiu!!Lttitf  P'^*  **^  ^^^  ^**  ^^  contract  in  writing  as  required  by  the  Statute  of  Frauds. 
that  eonid  b«  AUattmt  J.,  howcvcr,  said  that  if  that  could  not  be  given  in  evidence  under 
Jjjj^j^fjj^*^  the  general  issue,  the  defendant  should  be  at  liberty  to  apply  to  the  Court. 
iMve.  The  Court  of  Exchequer  had  since  intimated,  in  another  case,  that  it  could 

not  be  so  given  in  evidence,  whereupon  this  rule  was  obtained. 

ArMM  showed  cause,  and  said  that  thia  defence  was  a  mere  formal  ob- 
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jectfon;  to  which  the  Court  would  not  listen.    In  Cm  ▼•  Rati  (a)»  the  Court  MiCMr** 

nfiieed Id  allow  a  plea  of  tha  Statute  of  Liroitationsi  asnot  betngadefimoeon  Wv^ 
the  merits.  ButtH 


irigmWMMf  COHifu* 

Pattbboh,  J. — It  seems  (o  me,  the  only  object  of  the  defendant  is  to  b^ 
able  to  give  in  evidence  the  want  of  a  contract  in  writing.  That  is  merely  his 
origiaal  intenCion.  I  think  he  should  be  at  liberty  to  add  this  plea ;  and  under 
the  circumstances,  the  costs  of  this  rule  should  be  costs  in  the  cause. 


Dixov. 


(a)  2  Will.  853. 


Rule  absolute. 


Kr  parte  Roy. 

^ROIFDER  snowed  for  a  rule  calling  on  an  attorney!  who  had  become  TheOdwthisM 
bankrupt,  and  on  his  assignees,  to  show  cause  why  they  should  not  deliver  STTm^imm  •? 
up  certain  deeds.  The  attorney  and  his  partner,  as  solicitors  to  the  appli-  m  attorney,  who 
cant,  held  the  deeds  in  question^  which  were  the  title-deeds  to  a  large  estate.  ^^^^^' 
The  partner  absconded,  whereupon  a  fiat  in  bankruptcy  issued  against  both  up  uue-deads  of 
partners,  and  the  assignees  took  possession  of  these  deeds,  together  with  the  hav«^^  ^ 


other  property  of  the  bankrupts.  Application  had  been  made  to  the  assignees,  *^  i 
and  they  had  refused  to  give  up  the  deeds.  [Coleridge,  J. — The  difficulty  is,  ^  ^^  * 
whether  the  Court  has  any  summary  authority  over  the  assignees.] — If  the 
rule  calls  on  the  assignees  and  the  attorney  to  show  cause,  it  will  be  sufficient. 
[CoUridgCf  J. — I  think  it  is  a  fallacy  to  suppose  that  the  rule  being  also 
against  Uie  attorney,  will  help  to  give  the  Court  authority  over  the  assignees.] 
—The  assignment  will  not  pass  these  deeds  to  the  assignees,  which  are  the 
deeds  of  another  person,  unless  the  attorney  had  a  lien,  which  is  not  daimed 
in  diis  case :  the  bankrupt,  therefore,  may  be  deemed-  still  to  have  possession 
of  them.  It  will  be  a  great  inconvenience  if  the  Court  will  not  grant  this 
rule  in  cases  like  the  present,  where  an  attorney  becomes  bankrupt* 

Coi,EBn>GE,  J» — My  impression  is  against  the  application ;  but  I  will  take 
lime  to  consider  the  case. 

Cur,  adv.  vulL 

CoLiRinoE,  J.  afterwards  refused  the  rule,  as  the  Court  htA  no  power 
over  the  assignees. 

Crowder  then  moved  for  a  rule  calling  on  the  attorney  alone,  which  was 
granted. 

Rule  nin  granted* 

Stanley  v.  Perry. 

D    SMITH  moved  for  a  rule  to  take  money  out  of  Court,  which  had  been  A  mi«  to  take 
*  paid  in,  to  abide  the  event  of  an  issue  directed  under  the  Interpleader  c^^^hito 

•bido  the  evont  of 
•o  taae  under  the  loterpleeder  Act^  it  ooljr  a  role  abL 
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BtulCmtrt. 


Stamlit 
Pumr. 


Aet,  1  &  2  AT.  4»  c.  58.  The  plaintiff  in  the  issue  had  neglected  to  try  it, 
as  directed  by  the  rule  made  by  the  Court,  and  he  cited  Scakt  y«  Anferai  (a)^ 
to  show  that  the  rule  might  be  absolute  in  the  first  instance. 


Pattisok,  J.— In  that  case  it  was  only  contended  that  the  party  was  not 
intitled  to  the  costs  of  the  rule  that  was  then  being  argued,  because,  if  appli- 
cation had  been  made,  the  rule  would  have  been  consented  to.  This  rule 
must  be  a  rule  atri  only. 

Rule  nid  granted. 

(•)9  DOWLP.&707. 


Wild  t;.  Rickman. 

After  jttdgMfit  ^LARKSON  moved  for  a  rule  to  take  out  a  sum  of  money  deposited  in 
ibr1dM'd«tedaat  U^u  of  bail,  uudcr  the  statute  7  &  8  G.  4,  c.  71,  s.  2,  the  defendant 
dcmtt^lTuM^  having  signed  judgment  of  nm-pm  fiir  want  of  a  declaration.  He  submitted 
of  baute  iiM        that  the  rule  might  be  absolute  in  the  first  instance. 

FATTBSOVy  J.--I  think  this  rule  mu4t  be  a  rule  mit  only. 

Rule  atn  granted. 


Austin  t;.  Grange. 


II  it  BO  •bjMiioa  d^HANNEL  moved  for  a  rule  to  show  cause  why  the  special  service  of  a 
^tbfml  declaration  should  not  be  good  on  an  affidavit  sworn  in  Courts  which  was 

"  ^•'Bn  me,"  bi  originally  prepared  to  be  sworn  before  a  judge  at  chambers,  but  afterwards 

■tracToiitruid  the  words  **  before  me,"  in  the  jurat,  were  struck  out,  and  the  worda  **  By 

•  B, tbecowt**  ihe  Court"  inserted.    He  submitted  that  was  no  objection  to  the  affidavit. 


Patt£SOK|  J.  thought  it  was  not. 


Rule  granted. 


Krell  t;.  Jot. 

jodfmtBtaiiovtd  d^REAVES^  on  the  14th  of  January,  moved  for  leave  to  sign  judgment  on 
tobtdfOMi         or    ^  ^j^^  warrant  of  attorney,  on  an  affidavit  sworn  on  the  12th  of 

January,  stating  that  the  defendant  had  been  *'  seen  alive  within  ten  days." 

He  referred  to  the  case  of  fVattt  v.  Bitry{b). 


on  a  wan»Bt  of 


ofidavittbottlM 
dofeodonttod 
boooMCttoUvo 
wIUiIb  leu  dojri. 


Pattbsok,  J.— That  is  sufficient. 


Rule  granted. 


(b)  AnU,  371  i  4  Dswl,  P.  C.  44. 
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Bail  Court, 

Doe  d,  Downes  v.  Roe.  ^-^^^ 

TM^ATELEY  moved  for  judgment  against  the  casual  ejector.    The  a(B-  ^uie  «<«•  for 

davit  stated*  that  the  tenant  in  possession  was  a  sheriff's  officer,  that  ibe  oMuai^jea^r 
he  had  been  served  with  a  copy  of  the  dechiration,  and  was  told  to  appear  to  ««»««<*.  where, 
it  and  plead,  but  did  not  state  that  the  deponent  had  read  over  and  explained  the  deciaraUon,  it 
the  meaning  of  the  declaration.     That,  he  submitted,  was  unnecessary,  as  it  wm  not  explained 
was  sworn  that  he  appeared  to  be  acquainted  with  the  intent  of  the  said  de-  who  appeared  u 
claration.    The  tenant,  being  a  sheriff's  officer,  was  likely  to  be  acquainted  »«»<*«"*««* '^ 
with  the  object  of  such  a  service. 

Patteson,  J. — You  may  take  a  rule  nm. 

Rule  nisi  granted. 


Doe  d.  Tucker  v.  Roe. 


J. 


BAYLEY  moved  for  judgment  against  the  casual  ejector.    John  and  Rnieforjadg- 
Mary  Tcmlans  were  jointly  in  possession  of  the  premises.     Service  Slwlrfptor**** 
had  been  made  on  John  Tomkins  on  the  premises.     On  Mary  Tomkins  being  gnnted.on  an 
asked  for,  he  answered  she  was  up-stairs,  and  had  been  bedridden  for  years,  that  Uie  de^?ent 
The  person  who  made  the  service  then  told  John  Tomkins  to  take  the  declara-  had  heard  apenon 

.  .  <,    .  ^M-  rwi       t  *  TT  1      •  1  read  and  explain 

tion  up-stairs  and  to  read  it  to  Mary  Tomktns.     He  took  it  up,  and  was  the  declaration  in 
heard  reading  and  explaining  it  to  some  one,  and  John  Tomkins*^  wife  said  it  ^^^^^  "*^^  ^ 

®  '^  °  •«»•  one,  whom 

was  to  Mary  Tomktns.  be  was  toid  was 

the  tenant,  and 

Patteson,  J.— That  is  sufficient.  ^-  ^^dden. 

Rule  granted. 


Doe  d.  Grimes  v.  Roe. 


R. 


V.  RICHARDS  moved  for  judgment  against  the  casual  ejector.    The  RaieMnforjadg. 
affidavit  on  which  he  moved  stated  that  the  deponent  went  to  the  Jl^"!,'?"^^  *' 
premises  to  serve  Elizabeth  Morgan^  the  tenant  in  possession;  that  she  granted,  the  de- 
refused  to  open  the  door,  but  the  deponent  showed  her  the  declaration  and  J^*j2^***^/f j^. 
notice,  and  explained  their  contents.    She  refused  to  take  the  declaration  plained  to  the 
and  notice,  and  immediately  afterwards  the  deponent  served  them  on  her  son  1^^  ^^ukric, 
on  the  premises,  and  explained  them  to  him.     It  was  sworn  that  the  son  was  whereupon  it  was 
believed  to  be  living  with  his  mother,  and  that  the  latter  was  endeavouring  ••^    ®"  ^^  *°^ 
to  avoid  service. 

Patteson,  J. — It  does  not  follow  that  the  mother  ever  got  possession  of 
the  declaration,  but  you  may  take  a  rule  nisi. 

Rule  nisi  granted. 
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Baa  Court. 


Role  for  jadg< 
meat  ■galwc  the 
cMual  ejector  re- 
futed, where  it 
had  been  served 
on  eo  agent  of  a 
Bortgagor  on  the 
prpmtoet,  and  on 
hi*  clerk  at  an- 
other  place. 


Do£  d.  Sturch  t;.  Roe. 

JTOLLIST  moved  for  judgment  against  the  casual  ejector.  The  declara- 
tion was  served  on  a  person  named  Akehurst  on  the  premises,  who 
said  he  had  six  months  since  received  possession  from  one  Richards  at  the 
termination  of  his  tenancy.  Akehurst  was  agent  for  Chapman,  who  was 
mortgagor  of  the  premises.  Service  had  afVerwards  been  made  on  a  servant 
of  Chapman  at  his  residence  at  Cantberwell^  and  then  on  a  derk  at  his  office 
in  London,  On  calling  a  second  time,  the  clerk  said  his  master  had  probably 
got  the  declaration,  as  he  had  been  there,  and  he  could  not  find  it. 


Patteson,  J. — I  cannot  grant  even  a  rule  nisi.  There  does  not  appear  to 
be  any  difficulty  in  serving  the  mortgagor  himself.  The  affidavit  does  not 
say  that  he  keeps  out  of  the  way  to  avoid  service. 

Rule  refused. 


Ou  the  taiM  bo^ 
tiootbeCovrt 
granted  leave  to 
stick  up  a  rule 
mist  to  cooiputey 
HDd  afterwards 
tli«  rule  abeolate 
in  the  K.  B. 
Office, 


Broom  v.  Stittle. 

'DALL  last  term  had  leave  to  stick  up  notice  of  declaration  in  the  King*s 

Bench  Office,  it  having  been  impossible  to  find  the  defendant.     He 

now  asked  for  leave  to  stick  up  a  rule  nisi  to  compute,  and  aflerwards  the 

rule  absolute  on  an  affidavit,  showing  what  endeavours  had  since  been  made 

to  find  the  defendant. 

Pattesok,  J.,  granted  leave  for  both,  (a) 

(a)  But  Me  Martin  v.  C^UnU,  2  Dowl.  P.  C.  694. 


It  is  DO  excuse 
for  the  delay  of  a 
whole  term  on  a 
motion  to  set 
Aftide  an  order  of 


ill  and  aoaUe  to 
leave  hia  house 
to  nuke  an  affi- 
davit. 


Orton  v.  France. 

^URNEY  moved  for  a  rule  to  show  cause  why  the  order  of  a  judge,  made 
on  the  8th  of  October,  should  not  be  set  aside.  The  delay  there  had 
been  in  making  this  application  was  owing  to  the  illness  of  a  person,  who  was 
unable  during  the  whole  of  last  term  to  leave  his  house  in  order  to  make  an 
affidavit.  As  the  person  lived  in  London,  a  commissioner  could  not  go  to 
him  to  take  his  affidavit. 

Patteson,  J. — That  is  not  a  sufficient  reason,  the  application  is  too  late. 


Rule  refused. 


Masters  t;.  Carter. 

i^N  a  rule  to  show  cause  why  the  verdict  in  an  action  of  replevin  should 
not  be  set  aside,  and  a  new  trial  granted. 


An  affidavit  in 

which  the  iulUal 

only  ofoneof  the 

dcfeadaut*s  chris 

tian  namrs  was  stiitcd  in  the  lUle,  held  had 


HILARY  TERM,  1836.  673 

/•  Jertii  showed  cause,  and  took  a  preliminary  objection,  that  the  defend*  b&H  Court, 

ant's  name  in  the  intituling  of  the  affidavit  on  which  the  rule  was  moved,  was  V^s/-^ 

Thomas  J,  Carter^  his  second  christian  name  being  James^  which  ought  to  Maitbbs 

have  been  written  at  length.  Cartbr. 

Ushf  contrd^  contended  that  it  might  be  so  written. 

Pattbson,  J. — It  was  bad  to  have  written  a  name  in  this  way  in  process 
until  very  lately.  This  is  not  an  action  on  a  bill  of  exchange,  where  the 
defendant's  initials  alone  are  known.  His  name  is  stated  at  full  length  in  the 
record.     The  objection  is  fatal. 

Rule  discharged. 


The  King  v.  The  Marquis  of  Downshire.  King'i Bench. 


INDICTMENT  for  obstructing  certain  roads  in  the  parish  otEast  Htmp^  i.  Power  wm 

stead,  in  the  county  o£  Berks.    Flea:  not  guilty.     At  the  trial  before  S^to*^™!^* 
Parky  J, y  at  the  Berks  Spring  Assizes,  1834,  it  appeared  that  the  roads  were  sionen  ofincio. 
nine  in  number ;  that  is  to  say,  Nos,  1  and  2  footways,  (as  laid  down  in  the  lii^,^gra7or' 
plans  both  of  the  prosecutor  and  defendant,  which  agreed,)  and  Nos.  from  »top  uproad», 
1  to  7  inclusive,  highways  :  the  former  (No.  1)  being  called  in  the  evidence  which  fthott^d  not 
and  upon  the  pleas,  "  Band's  Lane,'*  the  latter  (No.  7)  being  called  in  the  fi^^'^'J^"^^ 
report  **  The  Road  to  the  North,"  and  by  the  plans  also  appearing  to  go  in  and  directed  to 
that  direction.     Into  No.  1  highway  {Band's  Lane)  ran  before  the  inclosure,  ^„^iJ*^'"'* 
the  roads  over  certain  commons  designated  by  the  Nos.  2,  3,  and  4,  in  both  afonwid,  should 
the  plans  respectively;  and  into  No.  7,  or  "  The  Road  to  the  North,"  ran  the  J'^J^^^  and 
Nos.  5  and  6,  also  passing  over  commons,  and  also  laid  down  in  the  plans  of  eitinguished,  aud 
the  prosecutor  and  defendant.     As  to  the  roads  generally  they  were  found  ^d^taken  tl'^rt 
by  the  jury,  or  admitted  by  the  defendant's  counsel,  to  have  been  public;  oftheiandiand 
that  is  to  say,  the  two  first-mentioned  to  have  been  public  footways,  and  the  divui°d*Md 
seven  last-mentioned  to  have  been  public  highways.     In  order  to  show  that  ■JJP^ff;!!.  ^^ 
the  several  roads  had  been  stopped  up,  the  defendant  as  to  No.  2  footway,  loada'paasingor 
and  No.  7  highway,  relied  on  a  certain  order  of  justices,  dated  28th  of  March,  ^^^^^^^^^ 
1827,  and  as  to  Nos.  5  and  6,  before  described  as  leading  into  No.  7,  it  was  dosartsaijottid 
contended  that  they  were  virtually  stopped  up  by  the  same  order.     As  to  the  dtvmS^tarSid. 
rest,  viz.  No.  1  footway,  and  No.  1  {Bands  Lane),  and  Nos.  2,  3,  and  4,  lead-  or  ia  auj  other  * 
ing  into  it,  certain  acts  of  commissioners  under  a  statute,  1  &  2  Geo.  4,  c.  32,  ^f^^^r  for^' 
(Session  1821),  intituled  *<  An  Act  for  inclosing  Lands  within  the  Manor  of  thatporpoae 
East  Hampsiead,  in  the  County  of  Berks,"  were  relied  on.    This  Act  con-  «ndTcai$*oAwo 

jiMtices:*'-<-l/«tf, 
tut  a  footway  aad  a  highway  pasung  through  old  Incloaaras  wera  not  stopped  up  by  tha  operaUoii  of  Ui« 
award,  in  which  Uiey  were  not  set  out  and  continued,  tlicre  being  no  order  of  justices  for  the  purpose  i 
— &U,  also,  that  highways  passing  over  waste  land  and  running  into  the  highway  above  mentioDed,  were 
also  not  stopped  up  by  the  effect  of  the  award. 

«.  An  order  of  ju»tices  made  under  the  above  proviso,  sUtod  that  the  jnsUccs  having  particularly  viewrd 
the  public  roads,  and  being  satUfied  tlial  the  highways  &c.  intended  to  remain  and  be  the  public  highways, 
&c.  in  future,  had  been  continued,  or  have  been  set  out  or  properly  found,  and  made  safe  and  couvenient, 
and  that  the  roads  and  fbotway  thereinafter  described  were  uunecetsarf  to  be  continued,  did  order  them 
to  be  stopped  up  and  eaUnguislied :— fl<tf,.that  tite  order  did  not  suflicieDtly  show  that  the  proceeding  toolc 
place  on  the  view  of  the  justices;  and  therefore  that  the  roads  were  not  in  point  of  law  exUnguished  ;-> 
Mtid,  alao,  that  roads  leading  Into  then  were  also  not  stopped  up  by  the  order. 

3  a2 
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King*9  Bweh.   tained  a  clause  (a)  under  which  the  commUsionera  appointed  by  the  Act,  by 
^^/^        their  award,  allotted  the  waste  lands  over  which  the  roads  passed,  but  did  not 
The  KtNo      g^^  Q^^  Qj^  continue  them  as  roads :  on  which  it  was  contended  that  they  were 
The  Mar  quit  of  Stopped  Up  and  extinguished.    The  roads  over  the  waste  lands  were  the  con- 
DowNtiiiBB.    tinuation  of  roads  between  the  old  inclosed  lands  in  the  parish,  corresponding 
on  the  other  side  of  the  heath  or  waste  land  with  roads  through  the  old  in- 
cisures of  other  parishes.     The  order  of  justices,  which  applied  to  roads 
passing  or  leading  through  old  inclosures,  was  in  the  following  form : — 

"  We,  &c.,  three  of  his  Majesty's  justices,  at  a  special  sessions,  &c.,  held  by 
us,  &c.,  on  &c.,in  pursuance  of  the  authority  vested  in  us  in  and  by  an  Act  of 
Parliament  made  and  passed  in  the  first  and  second  years  of  the  reign  of  his 
present  Majesty  King  George  the  Fourth,  intituled  '  An  Act  for  inclosing 
Lands  within  the  Manor  and  Parish  of  East  Hamptieadf  in  the  County  of 

juBtioes  of  the  pc^oe,  rendiBg  or  acting  in  or 
Tor  the  division  in  which  the  said  fMimh  of 
£cit  HamiptUad  if  situaU,  and  not  being  in- 
terested in  the  said  division  and  allotment, 
shall  hear  and  determine  snch  objection,  and 
the  objections  of  any  other  snch  penoii»  to 
any  alteration  that  the  said  commissioners, 
with  any  such  justice  or  jostices,  may  in  con- 
setjuence  propose  to  make ;  and  the  said  com- 
missioners, together  with  such  justice  or  jus- 
tices as  aforesaid,  shall,  and  they  are  hereby 
required,  according  to  the  best  of  their  judr- 
ment,  upon  the  whole,  to  order  and  lionlTy 
direct  how  such  carriage  roads  shall  be  set 
out,  and  either  to  ooofirm  the  said  map,  or 
make  such  alterations  therein  as  the  case  may 
require ;  and  all  roads,  highways,  ways,  and 
paths,  in,  through,  and  over  the  said  parish 
of  EaU  Hamp$tead,  or  any  part  thereof,  wfakk 
"  shall  not  be  set  out,"  or  finally  ordered  and 
directed  to  be  set  out  or  continued  as  afore- 
said, shall  be  for  ever  stopped  up  and  extin- 
guished, and  shall  be  deemed  and  taken  as 
part  of  the  lands  and  grounds  to  be  divided 
and  allotted  by  virtue  of  this  Act,  and  shall 
be  divided  and  allotted  accordingly:  Pro- 
vided always,  that  none  of  the  present  roads 
within  the  said  parish  of  East  Humpsiead  shall 
be  shut  up  or  discontinued,  until  the  roads 
which  shall  be  intended  to  remain  or  be  tbe 
public  roads  in  future,  shall  be  set  out  in  the 
manner  by  this  Act  directed,  and  until  the  same 
shall  be  properly  formed  and  made  safe  and 
convenient  for  horses,  cattle,  and  carriages : 
Provided  also,  that  no  roads  passing  or  lead- 
ing through  any  of  the  old  inclosures  within 
the  said  parish  shall  be  stopped  up,  diverted* 
turned,  or  in  any  other  way  altered,  without  an 
order  for  that  purpose  under  the  hands  and  seals 


(a)  And  be  it  farther  enacted,  that  the 
said  commissioners  shall,  and  they  are  hereby 
authorised  and  required  in  the  first  place, 
before  they  shall  proceed  to  make  any  of  the 
divisions  and  allotments  directed  to  be  made 
by  this  Act,  to  set  out  and  appoint  all  and 
every  such  nublic  caniage  roads  and  high- 
ways, in,  through,  and  over  the  lands  and 
grounds  hereby  directed  to  be  divided  and 
allotted,  or  in,  through,  and  over  any  of  the 
old  inclosed  lands  or  grounds  within  the  said 
parish,  as  they  shall  judge  necessair,  and  to 
divert,  alter,  turn,  or  stop  up  any  of  the  pre- 
sent public  or  private  carriage  roads  or  high- 
ways, or  footpaths,  in,  through,  or  over  any 
part  of  the  said  parish  of  Eatt  Humptuad,  as 
the  said  commissioners  shall  think  proper, 
provided  tbe  roads  and  highways  to  be  set 
out  and  appointed  by  the  said  commissioners 
shall  be  and  remain  thiity  feet  wide,  at  the 
least,  and  be  set  oat  in  such  directions  as 
shall  upon  the  whole  appear  to  them  most 
commodious  to  the  public ;  and  the  said 
commissioners  shall  ascertain  the  same  by 
marks  and  bounds,  and  prepare  and  sign  a 
map  in  which  such  intendedf  roads  shall  be 
accurately  laid  down  and  described,  and 
cause  the  same,  when  so  signed,  to  be  de- 
posited with  their  clerk  for  the  inspection  of 
all  persons  concerned ;  and  as  soon  as  may 
be  afterwards^  the  said  commissioners  shall 
give  notice  in  the  said  paper  called  The 
Reading  Mercury,  or  some  other  public  news- 
papers then  published  or  ciixnilated  in  the 
said  county  of  Berks,  and  also  in  and  by 
writing,  to  be  affixed  upon  the  principal  door 
of  the  parish  ohnrch  of  Etat  Hampstmd  afore- 
said, of  their  having  so  set  out  sach  roads, 
and  deposited  such  maps  as  aforesaid,  and 
also  of  the  general  lines  of  such  intended  car- 
riage roads ;  and  shall  also  appoint  in  and  by 
the  same  notice  a  meeting  to  be  held  by  the 
said  commissioners,  at  some  convenient  place 
in  East  HampsUad  aforesaid,  or  within  eight 
miles  thereof,  and  not  sooner  than  fourteen 
days  from  the  date  and  publication  of  such 
notice,  to  take  the  same  into  coosideraiaon  ; 
and  if  any  penon  who  may  be  injured  or 
aggrieved  by  the  setting  out  of  such  roads 
shall  attend  at  such  meeting,  and  object  to 
the  setting  out  of  the  same,  then  the  said 
commissioners,  together  with  any  justice  or 


of  two  of  his  Majestv's  justices  of  the  peace 
for  the  said  county  of  Berks  not  interested  in 
the  repair  of  such  roads,  in  the  manner  and 
subject  to  appeal,  and  giving  such  notice  as 
is  directed  by  an  Act  passed  in  the  fiftyr.fifUi 
^ear  of  the  reign  of  his  said  late  Majesty, 
intituled.  "An  Act  to  amend  an  Act  of  tbe 
thirteenth  year  of  the  reign  of  his  present 
Majesty,  in  so  far  as  the  same  relates  to  Notice 
of  Appeal  against  turning  oc diverting  a  Pub- 
lic Highway,  and  to  extend  the  Provisions  of 
the  same  Act  to  the  stopping  op  of  anneoes* 
sary  Roads."— Sect.  18. 
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Berks;*  and  of  an  Act  therein  recited  of  the  forty-first  year  of  the  reign  of    Kingi  Bench, 
his  late  Majesty,  King  George  the  Third,  cap.  109 ;  and  of  another  Act        *-^v^«^ 
made  in  the  fifty-fifth  year  of  his  late  Majesty,  intituled  *  An  Act  to  amend      The  Kino 
an  Act  of  the  thirteenth  year  of  his  present  Majesty,  for  the  amendment  and  j\^^  Marquis  of 
preservation  of  the  public  Highways,  in  so  far  as  the  same  relates  to  notice  of    Downshibe. 
Appeal  against  turning  or  diverting  a  public  Highway,  and  to  extend  the 
provisions  of  the  same  Act  to  the  stopping  up  of  unnecessary  Roads,'  or 
any  of  them,  having  particularly  viewed  the  public  roads  or  footway  within 
the  said  Manor  and  Parish  of  Etut  Hampstead  hereinafter  particularly  de- 
scribed :  and  we  not  being  interested  in  the  repair  of  the  said  roads  and 
footway,  and  being  satisfied  that  the  highways,  bridleways^  and  footways 
intended  to  remain  and  be  the  public  highways,  bridleways,  and  footways  in 
future  within  the  said  parish,  are  continued,  or  have  been  set  out  and  properly 
formed,  and  made  safe  and  convenient,  according  to  the  provisions  and  di- 
rections of  the  said  first-mentioned  Act ;  and  diat  the  roads  and  footway 
hereinafter  described  are  unnecessary  to  be  continued,  do  order  that  the  same 
public  roads  and  footway  be  stopped  up  and  extinguished  (that  is  to  say)," 
[The  order  then  sets  out  the  roads,  including  No.  2  footway,  and  No.  7 
highway.] 

Several  objections  (a)  were  taken  at  the  trial  to  the  validity  of  this  order, 
particularly  that  it  did  not  sufficiently  state  that  it  was  made  on  the  view  of 
the  justices.  It  was  also  contended  that  the  other  roads  were  shut  up  and 
extinguished  by  the  operation  of  the  award.  A  verdict  was  found  for  the 
defendant,  with  liberty  for  the  prosecutor  to  move  the  Court  to  enter  a  ver- 
dict of  guilty  as  to  all  or  any  of  the  roads  which  upon  the  evidence  should 
not  appear  to  have  been  legally  stopped.  A  rule  nisi  having  been  obtained 
accordingly,  in  Trinity  Term  last, 

Jervis,  R.  V,  Richards^  and  /.  C,  Talbot  showed  cause,  and  cited  Wood  v. 
Veal  (6)  and  W)ute  v.  Reeves  (c). 

Ludiow,  Serjt.,  Sir  fT,  FoUett,  and  Z).  Maclean,  in  support  of  the  rule, 
cited  Zogan  v.  Burton  (d),  Harber  v.  Rand{e\  Thaekerah  v.  Seymour  (f), 
and  Rex  v.  Washhrooh  {g\  on  the  effect  of  the  award  in  stopping  up  the 
roads ;  and  Rex  v.  Worcestershire  (Justices)  (A),  in  support  of  the  objection 
that  it  did  not  sufficiently  appear  on  the  order  that  the  proceeding  took  place 
on  the  view  of  the  justices. 

Lord  Dekman,  C.  J.,  in  this  term,  (26th  January,)  delivered  judgment. — 
This  was  an  indictment  against  the  defendant  for  obstructing  certain  foot- 
paths and  highways  in  the  parish  of  East  Hampstead,  in  the  county  of  Ber^«, 
tried  before  Park,  J.  at  the  Spring  Assizes  at  Reading,  1834,  when  a  verdict 
was  found  for  the  defendant,  with  liberty  for  the  prosecutor  to  move  this 
Court  to  enter  a  verdict  of  guilty  as  to  all  or  any  of  the  said  roads  which 
upon  the  evidence  should  not  appear  to  have  been  legally  stopped  up. 

(a)  The  argnment  also  on  the  rale  ez-  (d)  5  Bern.  &  Cress.  513. 
tended  to  those  objectioos ;  but  as  the  judg-  («)  9  Price,  58. 

ment   proceeded   wholly  on    the    objection  (/)  1  Cromp.  &  Mees.  18. 

stated  above,  the  others  have  been  omitted.  {$)  4  Bam.  &  Cress.  732. 

(b)  5  Barn.  &  Aid.  454.  (h)  8  Bam.  &  Ciess.  254. 
(e)  2  Moore,  23. 
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King^t  BmcA.    [After  Btating  the  deacriptioD  of  the  roads,  as  before  stated,  his  lordship 

Vi^s"^        proceeded  as  follows.]— The  roads  were  found,  or  admitted  by  the  defend- 

Ths  Kitfo     ant*s  counsel,  to  have  been  public,  that  is  to  say,  the  two  firstHneationed  to 

The  Ma*rairis  of  ^^^^  ^^^^  public  footways,  and   the  seven  last«iDeiKioned  to  have  been 

I>owNtiiisB«  public  highways.  The  burden,  therefore,  of  showing  that  they  ceased  to  be 
such,  or,  in  other  words,  had  been  legally  stopped,  clearly  lay  upon  the 
defendanL  For  this  purpose,  as  to  No.  iS,  footway,  and  No.  7,  highway, 
a  certain  order  of  justices,  bearing  date  28th  MstrcA,  1827,  was  relied  upon; 
and  as  to  the  Nos.  6  and  6,  before  described  as  leading  into  No.  7,  that  they 
were  virtually  stopped  by  the  same  order.  As  to  the  rest,  viz.  No.  1, 
footway,  and  No.  I,  highway,  (Bonifs  Lane^)  and  Nos.  2,  d,  and  4,  ^fading 
into  it,  certain  acts  of  commissioners  under  the  statute  1  &  2  Geo.  4^  c.  32, 
Session  1821,  intituled  "  An  Act  for  inclosing  Lands  within  the  Manor  of 
East  Hamp$tead^  in  the  county  of  Berks"  were  relied  upon.  Indeed  it  was 
by  some  of  the  counsel  for  the  defendant  contended,  that  what  had  been 
done  under  the  above  cited  Act  was  effectual  for  stoppmg  up  all  the  roads, 
and  that  the  order  of  justices,  as  to  those  to  which  it  applied,  was  es 
abundante  cauUla  only  and  superfluous.  It  may  therefore  be  convenient 
perhaps  first  to  consider  the  last-mentioned  ground  of  defence  as  applicable 
to  all.  By  die  Act  in  question  commissioners  are  empowered  to  mdke  new 
roads,  and  also  "  to  divert,  turn,  alter,  or  stop  up  any  of  the  present  public 
or  private  carriage  roads  or  highways  or  footpaths  over  the  said  parish  of 
East  Hampsteadp  as  they  shall  think  proper."  They  are  also  directed  to 
prepare  and  sign  a  map  describii^  the  roads,  and  to  give  certain  notices 
therein  prescribed,  and  to  hold  a  meeting  for  the  purpose  of  hearing  objec- 
tions and  complaints,  in  which  they  are  to  be  assisted  by  a  justice  or  justices 
of  the  peace  for  the  division  in  which  the  said  paicish  of  East  Hampstead  is 
situated ;  the  said  commissioners  and  such  justice  or  justices  to  have  power 
to  confirm  or  alter  the  said  map.  Then  comes  the  clause  upon  which 
reliance  upon  behalf  of  the  defendant  is  placed :  **  And  all  roads,  highways, 
and  paths  in,  through,  and  over  the  said  parish  of  East  Hampstead^  or  any 
part  thereof,  which  shall  not  be  set  out  or  finally  ordered  and  directed  to  be 
set  out  and  continued  as  aforesaid,  shall  be  for  ever  stopped  up  and  ex- 
tinguished, and  shall  be  deemed  and  taken  as  part  of  the  lands  and  grounds 
to  be  divided  and  allotted  by  virtue  of  this  Act.**  It  has  therefore  been 
argued,  that  as  none  of  those  roads  have  been  set  out  and  continued,  they 
are  at  once  extinguished.  We  think,  however,  that  it  is  unnecessary  to  do 
more  than  to  refer  to  the  proviso  contained  in  the  very  clause  which  confers 
the  above-mentioned  powers  upon  the  commissioners,  for  the  purpose  of 
showing  that  the  argument  has  no  weight :  *'  Provided  also,  that  no  roads 
passing  or  leading  through  any  of  the  old  indosures  within  the  said  parish 
shall  be  stopped  up,  diverted,  turned,  or  in  any  other  way  altered,  without  an 
order  for  that  purpose  under  the  hands  and  seals  of  two  of  his  Mi^es^'a 
justices  of  the  peace  for  the  said  county  oi  Berks^  not  interested  in  the  repair 
of  such  roads,  which  is  to  be  subject  to  appeal  in  the  manner  therein 
directed.**  We  consider  this  to  be  decisive,  and  that  consequently  as  to 
No.  1,  footway,  and  No.  I,  highway,  {Bond^a  Lane^)  which  are  uncovered  by 
any  such  order,  they  still  exist  in  point  of  law,  as  a  foot  and  highway 
respectively,  passing  as  they  do  undoubtedly  according  to  both  the  plana 
*'  through  old  inclosures/*     It  is  scarcely  necessary  to  add,  tlwt  the  force  of 
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this  provfso  seems  to  have  been  felt,  or  else,  wby  was  an  order  of  justkes  Kwg'$  Bench, 
procured  for  Nos,  £  and  7  (foot  and  highway)  respectively  ?  We  have  next  ^-n^^^ 
to  consider  the  effect  of  No.  1,  highway,  (Boiufs  Lane,)  being  still  an  The  Kmo 
existing  highway,  so  ftr  as  Nos.  2,  d,  and  4,  highways  leading  into  it  are  xhe  MaiqaiB  of 
concerned.  We  call  them  highways,  because,  as  has  already  been  observed,  Downuiirb. 
they  were  found,  or  admitted  to  be  so,  subject  of  course  to  the  effect  of  the 
proceedings  which  we  have  already  noticed.  Their  leading  over  co^^non8  is 
clearly  a  drcumetance  wholly  immaterial  »b  to  their  character  of  public 
highway  arppii ;  and  assuredly  they  may,  and  indeed  most  be  such,  if,  in  the 
direction  leading  from  Bond*9  Lane,  they  terminate  ^aa  in  Band^n  Lane  they 
do,)  in  an  ancient  and  public  highway.  The  consequence  therefore  seems  to 
be,  and  we  think  is,  that  BmuTs  Lane  still  remaining  in  law  a  highway,  those 
above-mentioned  (2,  9,  and  4,)  remain  so  likewise.  It  seemed  at  first  as  if 
another  course  (laid  down  upon  the  prosecutor's  plan)  kad  been  intended  to 
be  substituted  for,  and  to  supersede  the  last-mentioned  roads,  Nos.  2,  S, 
and  4.  It  is  obvious,  however,  that  this  cannot  be,  for  there  is  no  public 
communication  between  that  course  which  we  are  noticing,  and  Boiui's  Lane^ 
that  communication  (such  as  it  is)  being  expressly  laid  down  as  a  private 
road.  We  have  lastly  to  examine  the  effect  of  the  order  of  justices  above 
adverted  to,  by  which  (independent  of  the  supposed  stoppage  by  their  not 
being  continued  as  roads  by  the  commissioners,)  No.  2,  footway,  and  No.  7, 
highway,  are  supposed  to  have  been  legally  stopped,  or,  in  other  words,  we 
have  to  examine  the  validity  of  the  order  of  justices.  That  order  is  in  the 
following  form  :  (his  lordship  read  the  order.)  Now  in  ascertaining  how  far 
this  order  can  be  sustained  or  not,  it  is  to  be  premised  that  it  must  be  made 
''  upon  view*'  of  the  justices.  So  says  the  statute ;  and  accordingly  we 
consider  that  an  inquiry  is  not  open  to  us  whether  any  other  mode  of  proof 
he  sufficient  to  inform  and  satisfy  them :  actual  inspection  is  to  be  the 
foundation  of  their  jurisdiction.  And  perhaps  a  knowledge  of  the  state  of 
the  country  (necessary  and  commodious  passage  and  communication,  &c.,) 
may  be  better  so  acquired  than  otherwise.  So  it  is  written,  however.  Now 
upon  the  subject  of  the  jurisdiction  of  justices  of  the  peace,  we  are  not  aware 
that  there  is  any  material  distinction  taken  by  the  Courts  between  the  mode 
of  construction  of  an  order  of  justices  and  of  a  conviction  by  them.  What- 
ever favourable  intendment  can  be  made  in  support  of  the  former,  when  once 
the  essential  point  of  jurisdiction  is  established,  may  be  made.  The  case  of 
Jtex  V.  HullcoU  (a)  may  be  referred  to  upon  this  point.  This  point,  therefore, 
being  (as  we  conceive  it  is)  perfectly  clear,  the  question  is,  whether  the 
original  allegation  of  '*  a  particular  view"  does  necessarily  or  by  fair  con- 
struction extend  over  the  whole  order,  up  to  the  passage  which  directs  the 
stoppage.  Or  rather,  does  not  the  statement  **  of  being  satisfied,  &c.,*' 
stand  wholly  independent  of  the  original  allegation  of  view  ?  Whatever 
might  have  been  the  inference  if  the  recital  had  been  continued  in  an  un- 
broken chain,  from  the  beginning  to  the  end^  the  case  is  otherwise  here.  The 
clause  containing  the  original  and  material  allegation  of  "a  view"  is  separated 
in  a  very  marked  manner  from  that  wherein  the  satis&ction  of  the  justices 
and  the  grounds  of  it  are  contained.  It  would  be  a  very  violent  and  forced 
construction,  as  we  think,  to  refer  the  grounds  of  the  procedure  by  the 
justices  to  the  view,  as  stated  in  the  earlier  part  of  the  order,  rather  than  to 

(a)  6  Term  Rep.  587. 
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King*9  Bench.   80106  Other  uieans  by  which  their  judgment  was  influenced,  and  themselves 
v^v^/        '<  satisfied/'  as  declared  in  the  subsequent  part  of  that  order.     We  think 
The  Kino      that  it  does  not  by  any  fiur  or  reasonable  inference  (and  such  only  ought  we 
The  Manraii  of  ^  ^PP^y)  follow  that  the  motive  operating  upon  the  justices  was  **  the  view 
DowNiHiBx.    only."    They  might,  consistently  with  a  fair  and  reasonable  construction  of 
the  order,  have  been  influenced  by  other  proof.     If  so,  the  justices  never 
obtained  jurisdiction  over  the  subject,  and  their  order  cannot  be  supported. 
That  is  our  opinion,  and  therefore  No.  2,  footway,  and  No.*  7,  hi^way, 
stand  in  the  same  position  as  the  other  roads  respecting  which  we  hare 
already  pronounced  our  opinion.    We  have  only  to  add,  that  the  efiect  of 
the  order  of  justices  being  removed,  Nos.  5  &  6,  (brandies,  if  they  may  be 
so  called,  of  No.  7,  because  leading  into  it,)  are  in  the  same  situation  with 
respect  to  No.  7,  that  2,  d,  and  4,  are  with  respect  to  No.  1,  highway, 
{BaruTs  Lane.)     It  is  not  necessary,  therefore,  to  repeat  the  reasons  which 
induce  us  to  arrive  (as  to  them)  at  the  same  condusion.    The  result,  there- 
fore, is,  that  a  verdict  must  be  entered  for  the  Crown  as  to  aU  the  roads 
above  particularly  specified. 

Verdict  entered  for  the  Crown. 


Kelly  v.  Curzon. 

An  affidavitof  ^HE  Aitomey-GencTal  obtaine<l  a  rule  to  show  cause  why  the  writ  of 
hid  Md*IeSIS  *^^i^'  ^^  ^^*^^  *^®  defendant  had  been  arrested  should  not  be  set  aside, 
by  the  defendant  and  why  the  defendant  should  not  be  discharged  out  of  custody.  The 
oTre^wnUff""*  ground  he  relied  on  was  the  insuffidency  of  the  affidavit  of  debt,  which 
and  at  his  re-  Stated  that  the  defendant  was  indebted  to  the  plaintiff*  **  for  money  had  and 
^•''to  and  fo^thV  received  by  the  defendant  for  and  on  account  of  the  plaintiff  and  at  his 

use  of  the  plain-      reqUCSt.  " 
tiff/*  is  not  soffi*  ^ 

cknt. 

Alexander  showed  cause. — In  Coppinger  v.  Beaton  (ja)t  an  affidavit  was 
held  sufficient  which  stated  the  money  to  have  been  had  and  received  <m 
account  of  the  deponent,  without  saying  that  it  had  been  received  by  the 
defendant.  That  fact  is  expressly  stated  in  the  present  instance.  The  teat 
applied  in  that  case  was  *'  that  it  is  sufficient  to  allege  that  the  defendant  is 
indebted  in  a  certain  sum  of  money,  specifying  the  cause  of  action,  and  it 
could  not  be  said  that  he  was  indebted  unless  the  money  had  been  received 
by  him."  That  shows  that  the  affidavit  here  is  fully  suffident.  [li/- 
tledalet  J. — The  word  "  indebted"  is  not  sufficient  to  supply  any  defect. 
Perjury  could  not  be  assigned  on  the  statement  of  the  defendant  being 
indebted,  but  only  on  the  statement  of  facts  whence  that  condusion  is 
drawn.] — The  expression  "  for  and  on  account  of,"  is  equivalent  to  that 
which  is  usually  employed  "  to  and  for  the  use  of  the  plaintiff." 

The  Attorney' General  in  support  of  the  rule. — Coppinger  v.  Beaion  has 
been  oflen  overruled  ;  Taylor  v.  Forbes  {b)f  Cathraw  y.  Nagger  (c).  It  is 
now  quite  clear,  that  unless  there  is  a  positive  statement  of  the  mode  in 
which  the  money  is  due,  no  perjury  can  be  assigned.     He  was  stopped. 

(a)  8  Term  Rep.  338.  (c)  8  East,  106. 

(6)  11  £ast,  315. 
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Lord  DsHMAH,  C.  J. — It  is  quite  clear  tliat  this  affidavit  is  insufficient*    Kmg't  Bench, 
In  Piit  V.  New  (a)  it  is  said^  **  the  fact  of  one  man's  having  paid  money  to        v^v^-/ 
the  use  of  another,  does  not  (unless  it  has  been  paid  at  the  request  of  that        Kzllt 
other,)  give  him  any  cause  of  action  against  that  other,  because  a  man  cannot       Cvbzon. 
of  his  own  will  pay  another  man's  debt,  and  thereby  convert  himself  into  a 
creditor."     It  is  quite  consistent  with  the  &cts  stated  in  this  affidavit,  that 
the  plaintiff  may  not  be  entitled  to  recover.     It  is  therefore  insufficient,  and 
this  rule  must  be  made  absolute. 

LiTTLSDALi,  J.— It  is  quitc  right  that  the  common  forms  in  use  should  be 
always  adopted  where  they  are  applicable. 

Williams,  J.  concurred. 

Rule  absolute, 
(a)  8  Bam.  &  Cress.  654. 


Davis  and  or*,  v.  Willis. 

A  SSUMPSIT  for  money  had  and  received.    Plea :  turn  asiumpsU,   At  the  An  agent  for  the 
trial  before  Coleridge,  J.  at  the  sittings  after  last  term  in  London^  it  TO«u5!!S!Sed  to 
appeared  that  the  plaintiffs  were  clothiers  in  Gloucestershire,  and  that  the  <>»«  biiu  on  tiie 
defendant  was  a  bill-broker  in  London,     The  plaintiffs  employed  a  person  Ssuai  a«dit;  and 
of  the  name  of  WilUamson  as  an  agent  to  sell  goods  for  them  on  commission  ^f  ^^  «»""« <>' 
in  London.    The  usual  course  of  his  duty  was  to  sell  on  the  usual  credit,  h^was'to  treosmit 
and  to  draw  on  the  purchasers  bills^  which  he  was  to  indorse  and  transmit  to  J^™  indoned  to 
the  plaintiffii.     The  usual  credit  was  three  or  six  months.     In  1831,  fVil-  He  told  goods  at 
Uamson  effected  sales  of  goods  on  behalf  of  the  plaintiffs,  but,  contrary  to  his  J,7Mnaf*'rk>d 
duty,  on  a  credit  of  eighteen  months,  and  drew  on  the  buyers  at  that  date,  and  drew  for  the 
Instead  of  sending  the  bills  indorsed  to  the  plaintiffs,  he  made  use  of  them  JJJ2"oVtr^"il.*" 
for  his  own  purposes,  and  they  were  discounted  by  the  defendant.     These  mitting  them  to 
facto  being  proved,  it  was  contended  that  a  sufficient  primd  facie  case  had  I^lTuISrfor  «• 
been  made  out,  to  make  it  incumbent  on  the  defendant  to  account  for  his  own  porpotcs. 
possession  of  the  bills,  and  show  that  he  had  given  full  value  for  them.    The  hm^^of  ttitdt'^ 
learned  judge  thought  there  was  no  evidence  to  go  to  the  jury  against  the  ^ndant,  a  uii. 
defendant,  and  directed  a  nonsuit.  coanudtitem :— 

HM,  that  proof 

The  Attorney-General  now  moved  to  set  aside  that  nonsuit,  and  have  a  aionrdid*^ot 
new  trial. — ^It  was  proved  that  WilUamson  drew  the  bills  at  a  larger  credit  »«fordinfflciTOt 
than  he  was  authorized  to  give  by  the  terms  of  his  employment ;  and  that  connected  with 
the  plaintiS  had  been  defrauded  of  them.     The  bills  were  then  traced  into  5«  <»^fe»<iant  to 

f  ,  .v-.  »t  g,    t       S*^*  '"*  pnnclpals 

the  hands  of  the  defendant.     This  was  sufficient  pnma  facte  evidence  of  the  a  pnmA/mei*  right 
proceeds  of  the  bills  being  money  had  and  received  to  the  use  of  the  plain-  JJl,^a7of  the 
tiffs,  to  make  it  incumbent  on  the  defendant  to  prove  that  he  gave  con-  biiu  from 
sideration  for  the  bills.     The  ordinary  primd  facie  case  of  the  defendant  {^  «rreMired 
arising  from  the  fact  of  his  being  in  possession  of  the  bills,  was  rebutted  by  •»<>  n>ake  it  lu- 
the  still  stronger  primd  facie  case  of  the  plaintiffs,  which  showed  that  they  ^Thow  uTat^h^ 
had  been  defrauded  of  them  ;  Solomons  v.  Bank  of  England  (b\  Bayley  on  ;*^f«»^ioe 

„.,,   ,v  .fo\"^^         fertile  bill*. 

BtUs{c}. 

{h)  13  East,  135,  n.  (r)  Page  373,  4th  ed. 
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Lord  DsNMAM^  C.  J. — ^Hie  case  of  Sobnumt  ▼.  Bank  of  England  was 
much  alroDger  than  the  present.   We  should  wisfa^  however,  to  look  into  that 
Dati»        case. 

V. 

Willis.  Cwr.  ado.  WiU. 


Lord  Dekman,  C.  J.  afterwards  (1^1  st  January)  gave  judgment. — ^This 
was  a  case  in  which  there  was  a  motion  to  set  aside  a  nonsuit  and  have  a 
new  trial.  The  ground  was,  that  it  was  proved  that  the  agent  to  the  plaintiffs 
in  London  had  defrauded  them,  hy  drawing  hills  in  a  way  in  which  he  was 
not  authorized ;  and  that  the  defendant  had  discounted  them  ;  therefore  that 
the  plaintiffs  were  primd  facie  entitled  to  recover  from  him  the  amount  of  the 
proceeds  as  money  had  and  received  to  their  use.  We  think  that,  even  sup- 
posing the  rule  to  he  the  same  in  such  an  action  for  money  had  and  rec^ved, 
«t  in  an  action  on  the  hillsj  there  was  not  suflkwiRnr  to  call  on  the  defendant 
to  give  evidence  of  the  consideration  he  gave  for  the  hills.  There  was  no 
fraud  whatever  connected  with  him  to  make  him  affected  thereby.  There 
will  therefore  be  no  rule. 

Rule  refused. 


lo  •&  sctimi  for 
a  libel  coDUin«d 
in  a  loiig  which 
httd  been  pub- 
lished by  •angSot 
in  the  itreeta,  a 
witneM  vho  bad 
song  it  was 
called,  but  the 
identical  copy 
from  which  be 
had  song  it  ooald 
4iot  be  produced. 
Notice  to  produce 
tlie  original 
luTiog  been  given, 
proof  thai  a  copy 
produced  waa 
similar  to  that 
which  had  been 
sung,  and  that 
the  msnuBcript 
liad  been  deli- 
vered by  H,,  one 
of  tbe  defendants, 
to  M.  the  other, 
to  print :  that  JV. 
accordingly 
printed  1000 
copies,  and  sent 
300  of  them  to 
H. :  and  that 
several  were  de- 
livered by  him  to 
the  witness,  was 
held  sufficient 
evidence  from 
which  a  jury 
might  infer  a  joint 
publication  by 
both  the  defend- 
ants. 


Johnson  t;.  Hudson  and  Morgan. 

/^ASE  for  libel  against  Hudson  the  publisher,  and  Morgan  the  printer  of  a 
song,  which  had  been  published  by  having  been  sung  about  the  streets. 
Hudson  pleaded  not  guiUy,  and  Morgan  allowed  judgment  to  go  by  de&ult. 
At  the  trial  before  Lord  Denman^  C.  J.  at  the  last  sittings  in  Middlesex^  the 
copy  of  the  song  which  was  produced  could  not  be  identified  as  that  which 
had  been  actually  sung.  Notice  to  produce  the  original  having  been 
given,  evidence  was  adduced  to  show  that  songs  of  a  similar  description 
had  been  stuck  about  the  premises  of  the  defendant  Hudson — that  a  thousand 
copies  of  these  songs  had  been  ordered  by  Hudson  to  be  printed  at  Morgan  % 
—that  300  copies  had  been  taken  by  a  man  named  Albert^  who  was  in  the 
service  of  Morgan^  and  by  him  delivered  in  a  parcel  to  Hudson  :  and  Albert 
swore  that  he  believed  the  songs  he  had  delivered  to  be  the  same  as  that 
which  had  been  exhibited  to  him  in  Court.  It  was  further  proved,  thai 
Hudson  had  employed  a  man  named  Jones  to  sing  certain  songs  about  the 
streets  ;  and  Jones  stated,  that  on  one  occasion  he  had  received  a  song  from 
Hudson^  but  had  destroyed  that  particular  paper ; — that  afterwards  he  went 
to  the  shop  of  Hudson,  and  asked  for  some  more  songs — ^that  Hudson  told 
him  to  get  them  from  the  servant,  and  that  she  took  up  a  parcel  of  papers 
containing  apparently  about  300,  and  gave  him  100  of  them — that  these 
were  songs  which  he  had  sung,  and  he  believed  them  to  be  the  same  as  that 
which  was  shown  to  him  in  Court.  On  this  evidence,  it  was  objected  that 
the  song  produced  had  not  been  sufficiently  identified  as  that  which  had 
been  sung,  and  that  it  could  not  be  read  to  the  jury.  The  learned  judge, 
however,  left  the  case  to  the  jury,  who  returned  a  verdict  for  tlie  plaintiff^ 
damages  30/.,  with  liberty  to  move  to  enter  a  nonsuit. 

Kelly  now  moved  for  a  rule  to  show  cause  why  there  should  not  be  a 
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noaauit  entered,  or  a  new  trial  granted.    There  Is  no  evidence  of  a  )oint    Kwg'i  B<ncA. 
publication.     If  there  is  not,  Hudson  is  entitled  to  a  verdict  in  his  £ivour.        v^n/^i^ 
The  suffering  of  judgment  by  default  by  Morgan  ought  not  to  prejudice      Johh»ok. 
Hudson.    There  must  still  be  strict  proof  of  a  joint  publication  by  the  two       Humon. 
defendants.    There  must  be  proof  of  such  a  publication  with  respect  to  a 
libel  identical  with  that  which  is  produced  before  the  Court  and  jury,  in 
order  to  sustain  this  verdict.     That  was  the  principle  of  law  with  respect  to 
the  publication  of  libels  in  newspapers  till  the  d8  Geo*  d,  c«  73,  and  was 
recognized  in  that  statute.     In  Uiis  case  no  paper  was  produced  to  the 
Court  which  any  witness  could  swear  had  come  out  of  the  hands  of  Morgan, 
There  was  no  evidence  to  prove  that  any  paper  produced  to  the  Court  and 
jury  was  a  paper  which  had  been  published  by  Morgan  and  Hudson,    There 
was  no  evidence  that  the  paper  destroyed  was  printed  by  Morgan,    If  the 
action  had  been  against  Morgan  alone,  and  he  had  pleaded  the  general  issue, 
if  evidence  of  this  sort  could  be  held  sufficient  to  convict  him  of  the  publi- 
cation, there  was  no  necessity  for  such  an  enactment  as  is  to  be  found  in  the 
38  Geo.  3,  c.  78. 

LiTTLEDALE,  J. — I  think  that  there  was  evidence  of  a  joint  publication* 
The  evidence  is,  that  Jones  went  to  the  shop  of  Hudson  and  got  copies  of 
these  songs,  which  he  says  he  sung,  sold,  or  distributed.  No  one  of  the 
copies  which  he  thus  got  was  produced,  but  secondary  evidence  waa  given  of 
the  contents  of  the  paper  he  received.  In  order  to  do  that,  Albert,  who  was 
the  servant  o£  Morgan^  produced  a  paper,  and  said  that  he  had  been  desired 
by  Morgan  to  print  papers  similar  to  that  to  the  number  of  a  thousand. 
None  of  the  thousand  could  be  produced  and  identified.  The  question  is, 
whether  there  was  sufficient  evidence  of  publication  by  Morgan  to  go  to  the 
jury.  I  think  that  there  was.  Though  in  a  great  many  cases  better  evidence 
is  given,  I  think  that  this  was  admissible. 

Williams,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  the  evi- 
dence against  Morgan^  of  his  being  the  printer  of  this  particular  paper,  in 
consequence  of  the  proof  by  Jones  that  the  original  had  been  destroyed,  is 
sufficient  to  raise  the  conclusion  that  he  was  the  printer.  It  has  been  sub- 
mitted, that  nothing  short  of  the  proof  that  this  actual  paper  was  sung  by 
Jones  can  satisfy  the  necessity  of  the  case.  It  seems  to  me,  however,  that 
circumstances  may  lead  to  the  conclusion  as  well  as  direct  proof.  If  you 
take  the  evidence  of  Albert  and  Jones  together,  you  will  find  another  fact, 
which  goes  beyond  those  which  were  noticed  by  my  brother  Littkdale, 
namely,  that  Albert  did  himself  deliver  300  out  of  the  1000  at  the  shop  of 
Hudson.  It  is  material  to  show  that  these  300  were  those  out  of  which 
Jones  had  100  for  the  purposes  of  singing  and  distribution.  Now  what  is 
the  evidence  which  shows  this  ?  Why,  that  Jones  went  to  the  shop  and  said 
that  he  wanted  songs  to  sing.  Hudson  referred  him  to  the  servant,  and 
showed  him  about  300  songs  lying  together  in  a  parcel  of  songs  corre- 
sponding in  bulk  and  number  with  the  parcel  which  had  been  carried  in  by 
Albert,  so  that  it  seems  to  me  that  the  songs  received  by  Jones  came  out  of 
the  parcel  which  had  been  delivered  by  Albert.  We  cannot  say  that  this 
was  so  plainly  proved  as  to  be  clear  beyond  all  doubt ;  but  still  there  was 
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Johnson 

9. 

Hudson. 


reaioiiable  proof  of  the 
deration  of  the  jury. 


fact,  and  quite  sufficient  to  be  left  to  the  oonsi- 


CoLERiDOE,  J. — I  am  quite  of  the  same  opinion  with  my  brothers  Ui'- 
tledale  and  ffillianu,  I  fix  on  the  point  of  the  song  which  Jones  sang  and 
destroyed,  as  being  the  libel  in  question.  The  point  for  us  now  to  consider 
is,  whether  this  particular  copy  was  one  of  those  printed  by  Morgan.  It 
was  so,  if  it  was  one  of  the  thousand  of  which  Morgan  was  the  printer.  It 
was  proved  that  Morgan  had  printed  1000  copies  of  a  song,  and  had  deli- 
vered 300  by  his  servant,  Albert^  at  the  shop  of  Hudson*  Where  then  did 
Jones  get  the  songs  which  he  sang  about  the  streets  ?  Why,  he  went  to  the 
shop  of  Hudson^  and  got  from  Hudson's  servant,  by  Hudson's  direction,  a 
quantity  of  songs  out  of  a  larger  quantity  tied  up  in  a  parcel  in  Hudson's 
room.  I  will  not  say  what  the  result  of  the  evidence  is,  but  I  think  that 
there  is  evidence  on  which  the  jury  might  come  to  some  conclusion  that  the 
one  in  question  was  one  of  the  thousand.  That  is  enough  in  this  case.  The 
jury  had  a  right  to  look  at  the  size  and  shape  of  the  paper,  and  its  general 
appearance,  to  see  whether  they  believed  that  the  paper  produced  in  Court 
was  part  of  the  thousand  copies  printed  by  Morgan^  and  of  the  500  delivered 
at  the  house  of  Hudson,  and  by  Hudson's  order  delivered  to  Jones.  The 
witnesses  did  look  at  it,  and  stated  their  belief  that  it  was  one  of  the  papers. 
There  was  ckarly  sufficient  evidence  to  go  to  the  jury. 

Lord  Dekman,  C.  J. — The  particular  paper  which  the  defendants  were 
charged  with  having  printed  and  published  was  one  of  those  which  Jones  had 
sung.  He  swore  that  he  sang  it  and  that  he  destroyed  it.  That  let  in 
secondary  evidence  of  its  contents.  He  said  that  he  could  swear  that  the 
one  shown  to  him  in  Court  was  an  exact  copy  of  that  which  he  bad  de- 
stroyed. Tlien  came  the  question,  whether  that  which  he  destroyed  was  one 
of  the  thousand  printed  by  Morgan.  The  journeyman  printer  said  that  it 
was  the  same— that  he  took  part  of  the  thousand  to  Hudson's  shop — that  it 
was  printed  upon  paper  of  the  same  kind — thus  affording  more  precise 
evidence  of  its  identity,  and  that  he  took  these  songs  as  a  parcel  of  goods  to 
be  delivered  to  Hudson,  the  papers  having  the  name  of  Morgan  on  them. 
Taking  all  these  matters  together,  I  think  that  there  was  a  sufficient  case  on 
which  the  jury  might  express  an  opinion,  and  I  must  confess  that  I  think 
that  there  was  no  reasonable  doubt  that  this  was  one  of  the  very  papers 
taken  by  Albert  to  the  house  of  Hudson,  and  aflerwards  circulated  by  Hudson. 

Rule  refused. 


The  King  v.  The  Justices  of  Gloucestershire. 

Uud«rtbf5&6  R^^^  ^'^^  ^  mandamus  to  the  Justices  of  Oloucestershire,  to  enter  at  the 
iFa/.4,c.76pt.8,  Sessions  an  application  to  inrol  an  order  made  by  two  Justices  of  the 
mldrplm  of"*    County,  for  diverting  and  turning  a  public  footway  in  the  parish  of  Clifton. 

boroaghs,  are 

made  so  for  all 

purpoMt ;  therefore,  tinee  the  pasMQg  of  that  Act,  couuty  jittticei  have  no  jarbdicUon  o\«r  plecu  whk* 

ve  included  within  the  metes  and  bounds  of  e  borough. 
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By  the  Boundary  Act,  (t  &  S  Will.  4,  c.  64,)  and  the  Reform  Act,  (2  Will.  4,    Kmg'i  Bmeh. 
c.  45,)  Clifton  was  made  part  of  the  borough  and  city  of  Bristol.    By  the        v^/W 
Poor  Law  Amendment  Act,  (5  &  6  Will.  4,  c.  76,  a.  7,)  the  boundaries  of      The  Kmo 
certain  boroughs,  including  Bristol^  were  to  be  then  settled  by  the  Boundary  x^e  justicet  of 
Act ;  and  by  s.  8,  every  place  and  precinct  which  shall  be  included  within    Glovcestkr- 
the  metes  and  bounds  of  any  borough,  shall  be  part  of  such  borough,  and         •""*• 
none  other ;  and  those  boroughs  which  are  counties  of  themselves,  shall 
be  part  of  such  county,  and  none  other.    The  sessions  refused  to  entertain 
the  application,  on  the  ground,  that  by  the  operation  of  the  latter  Act,  the 
parish  of  CUfUm  was  altogether  taken  out  of  the  jurisdiction  of  the  County 
Justices. 

The  Attorney  Chneral  and  MauU  showed  cause.  They  relied  on  the  5  & 
6  WiU.  4,  c.  76,  s.  8,  having  transferred  the  jurisdiction  over  the  parish  of 
Cljfion  to  the  City  Justices  for  all  purposes. 

GreaveSf  in  support  of  the  rule,  contended  that  the  Act  only  (grated  to 
transfer  the  jurisdiction  for  the  special  purposes  of  the  Act,  and  not  for  all 
purposes.  He  referred,  in  support  of  that  construction,  particularly  to  sec- 
tions  38,  62,  64,  76,  79,  92,  96,  98,  101,  103,  105,  109,  110,  111,  114,  117, 
and  118;  and  to  the  cases  of  Rex  v.  Sainsbury  (a),  Talbot  v.  Hubble  (6), 
Blankky  v.  Wimtanky  (c).  Bates  v.  Winstanky  (e{),  and  Rex  v.  Clark  (e). 

Cur.  ado.  vult. 

Lord  Denman,  C.  J.  subsequently  in  this  term  (Feb.  1)  gave  judgment. — 
We  have  gone  carefully  through  the  Act  of  Parliament,  and  we  are  of  opi- 
nion that  the  transfer  of  the  jurisdiction  from  the  Justices  of  the  County  to 
those  of  the  City,  is  as  complete  as  words  can  make  it  in  a  statute.  By  the 
operation  of  the  7th  and  8th  sections  of  the  5  &  6  Will.  4,  c.  76,  we  are  of 
opinion  that  this  change  has  been  effected,  notwithstanding  the  difficulties 
which  may  possibly  arise  when  questions  are  brought  before  us,  on  the  other 
numerous  sections  which  have  been  cited  to  us.  The  consequence  is,  that 
the  parish  of  Cli/ion  is  now  a  part  of  the  city  of  Bristol,  for  the  purpose  in 
question,  and  not  part  of  the  County  of  Gloucester.  Consequently,  this  rule 
for  a  mandamus  must  be  discharged. 

Rule  discharged. 

(a)  4  T€cm  Rep.  451.  (lO  4  Maule  &  Selw.  429. 

(6)  2  Stra.  .1164.  («)  6  Bam.  &  Aid.  728. 

(c)  3  Term  Rep.  279. 

Power  v.  Barham. 

A  SSUMPSIT  for  the  breach  of  a  warranty  of  four  pictures  that  they  were  on  «  nie  of  pic- 
painted  by  Canaletti.    Plea :  non  assumpsit.  At  the  trial  before  Coleridge,  JJ^',  *Jf"foor 
J.  at  the  last  Middlesex  sittings,  it  appeared  that  the  plaintiff  bought  four  pictures vugtven, 
pictures  at  a  sale  by  the  defendant ;  and  a  bill  of  parcels,  in  the  defendant's  y^fi^  ^J^, 
hand-writing,  was  put  in.     It  was  in  the  following  form  : —  "*td'«c!i^ 


J7«M;thatthbwM 
evidence  to  go  to  the  jury  of  a  wamntj  that  thej  were  pointed  by  that  artist ;  and  that  it  was  a  correct 
direction  to  the  jarj,  to  dcslie  them  to  consider  whether  the  defendant  intended  so  to  wairant  the  pictaret, 
or  onlj  to  express  his  opinion  on  the  sobject  of  th«  artist  bj  whom  thej  were  painted. 


Bambam* 
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KingUB^h.  "Jf£iyI4,  1832. 

w^/W  <<  Mr.  ^.  Power,  Bougbt  of  /.  BorAam, 

Powim        Four  pictures,  Views  in  rcntcv,  Conii/r/fty  -  -  ^160. 

Settled  by  two  pictures  -  -  £50 

And  a  bill  at  five  months         -  -  110 £160." 

"  J.  Barham." 
The  learned  Judge  left  it  to  the  jury  to  consider  whedker  the  defendam  in- 
tended to  warrant  the  pictures  as  having  been  painted  by  Catuxietii ;  or  only 
to  express  his  opinion  on  the  subject  of  the  artist  by  whom  they  were  painted. 
The  jury  said«  in  writing,  ''  We  think  the  bill  of  parcels  is  a  warranty,**  an<l 
found  a  verdict  for  the  plaintiff. 

The  Attorney  Generai  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. In  Jendvnm  v.  Sladt  (a)  it  was  held  that  the  putting  down  the 
name  of  an  artist  in  a  catalogue  as  the  painter  of  any  picture,  is  not  such  a 
warranty  as  will  subject  the  party  seUing  to  an  action,  if  it  turns  out  that  he 
was  mistaken,  and  that  it  was  not  the  work  of  the  artist  to  whom  it  was 
attributed.  Lord  Kenyan  there  said,  « It  is  impossible  to  make  this  the  case 
of  a  warranty.  The  pictures  were  the  work  of  artists  some  centuries  back, 
and  there  being  no  way  of  tracing  the  picture  itself,  it  could  only  be  matter 
of  opinion,  whether  the  picture  in  question  was  the  work  of  the  artist  whose 
name  it  bore  or  not.  What  then  does  the  catalogue  import  ?  That  in  the 
opinion  of  the  seller,  the  picture  is  the  work  of  the  artist  whose  name  he  has 
affixed  to  it." 

Lord  Dbnman,  C.  J.— It  appears  to  me  that  what  passed  at  the  trial  wai 
perfectly  correct ;  and  there  was  no  interference  with  what  is  said  by  Lord 
Kenyan  in  the  case  referred  to.  His  expressions  must  be  taken  with  refer- 
ence to  the  particular  case  before  him.  In  this  case,  the  bill  of  parcels 
described  the  pictures  as  *'  Views  in  Venice,  Canaktti,**  That  of  itself  means 
nothing.  It  must  be  a  question  for  the  jury  to  say  what  the  meaning  was, 
and  what  was  the  effect  of  the  expression :  whether  the  defendant  meant  to 
warrant  that  these  pictures  were  painted  by  CanaletH,  or  merely  to  make  a 
representation  of  his  opinion  on  the  subject.  The  jury  have  found  that  ft 
was  the  intention  of  the  defendant  to  warrant  tliat  the  pictures  were  painted 
by  Canaletti;  and  with  that  finding  I  think  we  ought  not  to  interfere.  Indeed 
I  should  have  come  to  the  same  conclusion.  I  will  just  observe,  that  Cana- 
letti is  not  a  very  old  painter ;  and  that  there  might  be  little  or  no  diflBculty 
in  tracing  these  particular  pictures.  If  so,  then  the  observations  of  Lord 
Kenyan  in  Jendtnne  v.  Slade  do  not  apply  in  the  present  instance. 

LiTTLSDALBy  J. — This  is  a  question  proper  to  be  left  for  the  consideration 
of  thejmy. 

Williams,  J.— I  am  of  the  same  opinion.  The  expression  used  is  open 
to  two  interpretations,— a  warranty,  or  a  mere  expression  of  opinion.  It  is 
not  denied  that  there  may  be  a  warranty  on  such  a  subject,  and  in  this  case 
the  jury  have  found  that  there  was  a  warranty.     If  parties,  therefore,  will 

(a)  2  Esp.  572. 


HILARY  TERM,  1886.  685 

undertake  to  warrant  that  pictures  are  the  production  of  any  particular    King*i  Bench, 
artist,  when  they  are  not  so,  the  usual  consequences  must  follow.  Vi^^^ 

POWSB 

Coleridge,  J.  concurred.  v. 

Rule  refused.  ^^""^"• 

Chapman  and  Wife,  Administratrix  of  Mattocks,  v. 
Vandevelde. 

/ASSUMPSIT  on  a  bill  of  exchange  drawn  by  the  deceased,  Mattocks^  i-  a  plea  to  an 
upon,  and  accepted  by  the  defendant.     Plea :  that  afVer  the  time  when  ^cbMg^'uiat 


the  bill  became  due  and  payable,  and  before  the  commencement  of  the  action,  ^"  *^ ' 

the  defendant  paid  to  the  said  Mattocks,  in  his  life-time,  the  amount  of  the  p^d  the  JLonn't? 

bill ;  and  that  the  said  Mattocks  never  sustained  any  damaffe  by  the  non-  ;*>f^^'^<  ^® 

i/»  !»•  1  r»'i«,         holder  neirer 

payment  thereof:  concludmg  to  the  country.     Spectal  demurrer ;  for  that  suautned  any 
the  plea  contained  matter  not  in  denial  of  the  contract,  but  in  confession,  and  **?«;*«•  ^y  ™»^° 

*  ,  .  01  iiie  non-pay- 

accordance ;  and  that  it  contamed  new  matter,  and  ought  to  have  concluded  ment  thereof  at 
with  a  verification,  instead  of  to  the  country.  Xdinftothi 

Joinder  ia  demurrer.  country,  was  held 

bad  on  special 
demnrrer. 

Butt,  in  support  of  the  demurrer,  was  stopped.  <•  Stmti*,  that 

^*^  '^^  avch  a  plea  would 

not  be  good,  even 

Hoggins f  contrd. — The  conclusion  Is  correct.    No  new  matter  is  introduced.  intcone»«d«i 
[^Littledale,  J. — Is  not  this  plea,  in  fact,  a  plea  of  payment  in  satisfaction,  unlets  it  went  on' 
vihich  ought  to  conclude  with  a  verification  ?   There  is  no  traverse  of  any  to*»*«c»h«th« 
matter  of  fact  in  the  declaration,  but  only  of  a  mere  inference  of  law.]     It  is  a«.rpted  in 
true,  that  in  Ansell  v.  Smiih  (a),  and  also  in  Mack  v.  Rust  (6),  a  plea  of  pay-  »«»*«=«*«»• 
ment  which  concluded  to  the  country  was  held  bad  on  special  demurrer,  but 
this  case  is  distinguishable,  because  here  there  is  an  express  denial  of  the 
fact  of  non-payment  alleged  in  the  declaration.  [Lord  Deuman,  C.  J. — There 
may  be  a  breach  of  this  contract,  and  yet  the  plea  may  be  perfectly  true. 
You  say  that  Mattocks  sustained  no  damage.     The  words  themselves  have 
no  meaning.     The  damage  is  that  which  results  from  the  breach  of  contract 
You  cannot  say,  consistently,  that  no  damage  has  been  sustained^  notwith- 
standing the  breach  of  contract,  which  is  admitted^  unless  you  go  on  to  say 
that  the  payment  was  accepted  in  satisfaction.] 

Per  Curiam, — ^There  must  be  judgment  for  the  plaintiffs. 

Judgment  for  plaintiffs, 
(a)  3  Dowl.  P.  C.  193.  (6)  4  Dowl.  P.  C.  20e. 


Margetts  v.  Bayes. 

JJEBT  for  goods  sold.    Plea:  that  the  said  supposed  debt  in  the  said  a  plea  ©fade- 

declaration  mentioned  (if  any  such  there  be)  did  not,  nor  did  any  part  lu'JJJ^'ed^cawi^lf 
thereof,  accrue  due  to  the  plaintiff  infra  sex  annos.     Special  demurrer :  for  ■«'»on»  *«  *he 

declaration  men- 
tioned, if  any  such 

there  be,  is  bad  on  special  demnrrer,  because  tlie  qualifying  hypoUietiraJ  expression  preventft  it  from  being 

a  confession. 
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ITti^'f  Bench.    ^^^^  ^^  pI^A  cLid  not  confess  and  avoid  or  traverse  or  deny  the  cause  oi 
action. 


Marobtts 

».  W,  H.  IFatsan,  in  support  of  the  demurrer,  relied  on  Gould  v.  Laahmy  (o). 

*^''"-        He  was  stopped. 

C  JoneSf  cantrd. — [LordDeiifnan,  C.  J.  This  point  has  already  heen  de* 
cided  in  Gould  v.  Lathury,  It  was  there  held  that  this  form  of  expression 
does  not  amount  to  a  sufficient  confession.]  He  applied  for  leave  to  amend, 
on  the  ground  that  the  precedents  were  all  in  the  form  used,  and  that  the 
recent  alteration  of  opinion  was  not  generally  known. 

Per  Curiam. — Judgment  must  be  for  the  plaintiff,  with  leave  to  amend  on 
payment  of  costs. 

Judgment  for  the  plaintiff. 

(a)  1  C.  M.  &  R.  254. 

The  Bailiffs  and  Assistants  of  Godmanxhester  v. 
Phillips  {b). 

1.  Id  an  action  by  fpRESPASS  quarc  clousum  frcgiU  Pleas :  not  guilty,  and  several  special 
witoMwsUtodon  plcas  of  a  right  of  common  hy  prescription.      At  the   trial  heforc 

the  wtffv  rfirtf  that  BoMnquetf  J.  at  the  Cambridge  Summer  Assizes  1834,  two  persons,  Maria 
BMBber^^e  ^^^  Reeve^  were  called  as  witnesses  to  show  title  in  the  plaintiffs.  By  the 
Corporatioo,  bot  charter  the  corporation  consisted  of  two  bailiffs,  twelve  assistants,  ai^  the 
fhinchtoad!*  BM,  commonalty.  Martin  was  examined  on  the  voire  dire,  and  stated  that  he  had 
uiat  Uie  answer  been  an  assistant,  but  that  he  was  disfranchised.  It  was  then  proposed  to 
aivc.aoaito  inquire  how  and  in  what  manner  he  had  become  disfranchised.  It  was 
^Mdnde  farther  objected  on  the  Other  side,  that  as  the  objection  which  arose  on  ihevmre^ 
Bodeordiafraa-  had  been  answered  in  the  same  manner,  the  answer  must  be  conclusive,  and 
*^**«*He»ut«i  in  *^  ^'^  ^^^  Competent  to  pursue  the  inquiry  any  further.  The  learned  judge 
ansver  to  such'  thought,  howevcr,  that  the  question  proposed  might  be  asked.  The  witness 
wu  dbfh^daMd  ^®"  stated  that  he  resigned  his  office  at  a  corporate  meeting,  and  that  the 
bj  having  resigned  resignation  was  then  accepted ;  but  he  could  not  say  how  many  members  of 
mMtiogThedid  ^^^  Corporation  were  then  present.  He  referred  to  ^e  corporation  books 
not  know  the  which  wcrc  in  Court.  By  the  books  it  appeared  that  only  the  two  bailifi 
^aToccwtonrbnT  ^^^  ^ix  of  the  assistauts  were  present.  On  this  it  was  objected,  that  to 
referred  to  uie      constitute  a  good  Corporate  meeting,  it  was  necessary  that  there  should  be 

books,  which 

were  in  Court.  BM,  that  it  was  competent  to  refer  to  those  looks,  to  show  Uiat  Utere  was  not  a  tnffieient 
majoritj  present  on  that  occasion,  so  as  to  invalidate  the  resignation,  and  show  the  witness  to  be  still  a 
member  of  tlie  corporation. 

3.  A  chaxter  granted  to  a  corporation,  consisting  of  two  bailiffs,  and  twelve  asibtauts  and  commonalty, 
or  the  greater  part  of  them,  of  whom  tlie  bailiffs  for  the  time  being  thMll  be  two,  to  do  corporate  acts. 
BM,  Uiat  Uie  necessary  majority  must  eousbt  of  the  two  bailifiii,  and  a  majority  of  the  twelve  aasistaots; 
and,  therefore,  that  a  meeUng,  at  which  the  two  bailiffs  and  six  assistanU  were  present,  was  not  a  good  cor- 
porate meeting. 

4.  A  release  by  an  indMdnal  member  of  a  corpbrati6n  to  the  corpor«tion  of  all  his  iuterrst  in  the 
subject-matter  of  the  action,  will  not  rrnder  tlie  corporator  an  admissible  witness  in  an  attion  of  tmpasa 
brought  by  the  corporation,  for  an  injury  done  to  the  corporation  land. 

5.  The  statute  3  &  4  WiU*  4.  c.  4S,  s.  S6,  which  renders  competent  witnesses  who  are  interested,  by  rea- 
son of  the  verdict  or  judgment  being  evidence  for  or  against  them,  on  an  Indorsement  of  tlieir  names  being 
made  upon  the  record,  does  not  apply  to  such  a  case. 

(6)  See  this  case  previously  reported  5  Dam.  &  Adol.  198. 


HILARY  TERM,  1836. 


687 


Phillip*. 


present  a  majorit^rof  the  assistants  as  well  as  the  two  bailiffs  (a) ;  and  that  a    King't  Bench. 
majority  of  the  aggregate  number  was  not  sufficient.     The  learned  judge        Srf^.-w 
thought  that  the  meeting  was  a  duly  constituted  corporate  meeting,  and  that  I'be  BailiffW  and 
the  witness  having  resigned  at  such  meeting,  ceased  to  be  a  member  of  the      Godman- 
corporation.     Both  Martin  and  Reeve  being  however  occupiers  of  com-       Chester 
monable  messuages,  and  as  such  entitled  to  a  right  of  common  over  the  locus 
in  quo,  a  release  was  given  by  each  of  them  to  the  corporation  **  o£  all  right, 
title,  or  interest,  to*  or  in  respect  of  all  and  every  right  of  common  what- 
soever, whether  as  freemen  of  the  said  borough,  or  as  occupiers  of  any  com- 
monable messuage  or  premises  whatsoever,  especially  all  rights  of  common 
upon,  &c  (the  locus  in  quo).    The  name  of  each  of  the  witnesses  was  also 
indorsed  upon  the  record,  under  the  statute  d  &  4  Will,  4,  c.  42,  s.  26. 
Upon  this  being  done,  their  evidence  was  admitted,  and  a  verdict  was  found 
for  the  plaintiffs.     B.  Andrews  obtained  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside  and  a  nonsuit  entered,  or  why  there  should  not  be  a 
new  triaL  / 


Kelly,  Maltby,  and  /.  Bayley  now  showed  cause. — The  answer  to  the 
objection  arising  from  the  fact  of  Martin  being  a  member  of  the  corporation, 
as  well  as  the  objection  itself^  came  out  on  the  examination  on  the  voire  dire. 
The  answer  of  a  witness  on  the  voire  dire  is  conclusive.  As  that  ^answer 
in  the  present  case  showed  that  the  objection  was  got  rid  of,  the  defendant 
was  precluded  from  entering  further  into  any  inquiry  upon  the  subject ; 
Butchers*  Company  v.  Jones  (b),  Rex  v.  Gisbum(c),  [^Coleridge,  J. — In 
Butler  V.  Carver  (d),  it  was  held,  in  a  case  of  this  description,  that  where  the 
witness  himself  produced  the  instrument,  the  effect  of  which  was  to  make 
him  incompetent,  it  ought  to  be  read.  Your  argument  would  go  to  this 
extent  :  that  where  a  witness  states  that  he  was  a  freeman,  but  that  he  has 
been  disfranchised,  he  cannot  be  examined  as  to  how,  or  when  he  was  dis- 
franchised.] Even  if  it  was  competent  to  go  into  an  inquiry  of  that  nature, 
in  this  case  it  appears  that  the  witness  was  duly  disfranchised.  The  meeting 
at  which  the  resignation  was  made  and  accepted  was  a  sufficient  corporate 
meeting ;  Com.  Dig*  tit.  **  Franchise^  F  30."  No  doubt,  that  in  order  to 
constitute  a  sufficient  meeting,  there  must  be  a  majority  of  the  whole  definite 
body ;  Rex  v.  BeUringer(e),  Rex  v.  Devonshire  (/)  ;  but  it  is  quite  clear  in 
this  case  that  the  charter  treats  the  bailiffs  and  assistants  as  together  forming 
only  one  definite  body,  and  that  it  was  the  intention  of  the  charter  to  require 
only  a  majority  of  that  body.  The  two  bailiffs  and  six  of  the  assistants  were 
present,  and  there  being  eight  out  of  a  definite  body  of  fourteen,  there  was 
a  majority  of  that  body  present.  On  this  point.  Rex  v.  Greet  (g),  and  Rex  v. 
Headley  (A)  may  be  referred  to.  At  all  events,  the  witness  did  all  that  was 
in  bis  power  to  divest  himself  of  the  character  of  a  corporator,  and,  by  so 

(a)  The  words  of  the  charter  were, "  And      ordinanoes  whatsoever  in  writing;,  reasonably. 


further,  we  will,  and  by  these  presents,  for 
our  heirs  and  successors,  grant  to  the  said 
bailiffs,  aisistants,  and  commonalty  of  the 
said  borough,  or  the  greater  part  of  them,  of 
whom  the  bailiffs  for  the  time  beine  shall  be 
two,  upon  public  summonses  given  them,  and 
being  for  that  end  assembled,  may  and  shall 
have  full  power  and  authority,  from  time  to 
time,  of  granting,  ordaining,  and  making  of 
laws,  statutes,  constitutions,  decrees,  and 
VOL.  I. 


which  to  them,  or  the  greatest  part  of  them, 
of  which  the  bailifi  we,  will  shall  be  two, 
seem  good." 

(6)  1  Esp.  160. 

(c)  15  East,  57. 

{d)  2  Stark.  433. 

(e)  4  Term  Rep.  810. 

(/)  1  Bamw.  &  Cress.  609. 

Ig)  7  Barow.  &  Cress.  363. 

(A)  7  Barnw.  &  Ci«ss.  496. 
SB 
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doing,  to  abandon  his  interest.  In  GoodtUle  d.  Famler  v.  Welfordiji)  it  was 
held,  that  if  a  person  who  is  interested  execute  a  surrender  or  release  of  his 
interest,  he  may  be  examined  as  a  witness,  although  the  surrenderee  or 
relessee  refuse  to  accept  the  surrender  or  release.  Previously  to  Doe  d. 
Stafford  v.  Tooth  (6),  no  doubt  was  ever  entertained  that  a  member  of  a 
corporation  might  not  release  his  interest  to  the  corporation.  There  is,  how- 
ever, a  distinction  between  that  case  and  the  present.  There  it  was  sought 
to  give  to  a  release  the  effect  of  conveying  an  interest  in  land  which  the 
witness  had.  Here,  the  only  interest  which  the  witness  could  have,  was  the 
interest  in  the  damages  to  be  recovered.  The  release,  therefore,  operated  to 
render  the  witnesses  competent.  If  any  objection  arises  from  the  fact,  that 
the  verdict  or  judgment  would  be  evidence  for  or  against  the  witnesses,  of 
the  right  claimed  in  this  action,  that  objection  has  been  cured  by  the  statute 
3  &  4  Will.  4,  c.  4?,  s.  26,  and  the  indorsement  of  the  names  of  the  wit- 
nesses on  the  record. 


B,  Andrews^  in  support  of  the  rule,  relied  on  Rex  v.  BeUrtnger^  Rex  v. 
iltp(m(c),  Rex  v.  Colchester  {d)^  Rex  v.  Smart  (e)^  Rex  ▼.  Ipswich  if)^  Rex 
V.  May{g),  Salter  v.  Grotvenor{h)t  and  Brown  v.  Lordon^i)^  to  show  that 
the  meeting  at  which  the  resignation  of  Martin  was  made  and  accepted,  was 
not  a  good  corporate  meeting ;  and  that  consequently  he  still  continued  to 
be  a  member  of  the  corporation.  He  relied  on  Doe  d.  Stafford  v.  Tooth, 
and  Burton  v.  Hinde{k\  to  support  the  proposition,  that  an  individual 
member  of  a  corporation  cannot  make  a  release  to  the  corporation  of  which 
he  is  a  member.  He  contended  that  the  statute  3  &  4  fViU,  4,  c.  42,  did 
not  apply  to  the  case,  because  the  witnesses  were  interested  in  the  subject- 
matter  of  the  action,  and  not  because  the  verdict  or  judgment  might  be 
evidence  for  or  against  them,  and  cited  Burgess  v.  Cuthill  {I). 

Cur.  ado.  vult. 


Lord  Dekman,  C.  J.  aflerwards  (1  February)  gave  judgment, — In  this 
case  the  question  was,  whether  the  corporation  of  Godmanchester  being  a 
party  to  the  action,  a  member  of  the  corporation  could  be  a  witness.  When 
he  was  called,  he  stated  indeed  that  he  had  been  a  member  of  the  cor- 
poration, but  that  he  had  been  disfranchised.  It  was  thereupon  contended, 
that  no  objection  to  his  admissibility  could  ader  that  be  taken,  as  his  answer 
must  be  considered  as  being  conclusive,  upon  the  question  of  his  being  a 
member  of  the  corporation  at  the  time.  Now  we  are  clearly  of  opinion, 
that  there  is  no  rule  of  law  which  prevents  an  inquiry  taking  place  on  that 
subject,  under  the  circumstances  of  this  case.  We  are  not  bound  to  say 
what  might  be  the  case  under  a  different  set  of  circumstances,  or  what 
general  rule  it  might  be  proper  to  adopt ;  but  we  are  clearly  of  opinion,  that 
when  in  the  course  of  a  trial  a  witness  is  objected  to  on  the  ground  of 
interest,  that  objection  must  prevail,  though  he  state  that  he  has  ceased  to  be 

(a)  1  Dougl.  134. 
(6)  3  Y.  fit  J.  19. 

(c)  6  Salk.  432. 

(d)  1  P.  Wms.  695,  n. 
(r)  4  Burr.  2241. 
e/  )  2  Lord  Raym.  1247. 


(g)  4  Bam.  &  Adol.  843. 
{h)  8  Mod.  303. 
(i>  li  Mod.  225. 
(k)  5  Term  Rep.  174. 
Q/)  1  Mood  &  Rob.  315. 
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interested,  if  the  grounds  on  which  he  states  that  to  he  the  case  appear  to  be 
insufficient.  In  this  case  reference  was  made  by  the  witness  himself  to  the 
books  of  the  corporation ;  and  we  should  have  been  glad  to  have  found,  upon 
looking  at  the  charter,  that  the  resignation  was  valid.  The  definite  portion 
of  the  corporate  body  consisted  of  the  two  bailiffs  and  twelve  assistants ;  and 
at  the  meeting  at  which  the  resignation  of  the  witness  was  accepted,  it 
appears  by  the  corporation  books,  that  the  two  bailiffs  and  six  of  the  as- 
sistants only  were  present.  The  question  is,  whether  that  number  can  be 
considered  as  a  majority  of  the  constituent  body.  We  are  of  opinion^  that 
the  authority  of  the  cases  is  too  strong  for  us  to  get  over,  and  that  we  are 
bound  to  say  that  the  eight  persons  present  at  the  meeting  in  question  did 
not  form  a  majority  of  the  constituent  body.  The  resignation  was  therefore 
ineffectually  made,  and  the  witness  consequently  continued  to  be  a  member 
of  the  corporation,  and  still  had  an  interest  in  the  subject-matter  of  the 
action ;  and  the  objection  to  his  admissibility  as  a  witness  remained.  There 
was  another  ground  on  which  it  was  contended  that  the  witnesses  had 
divested  themselves  of  all  interest,  by  their  having  personally  released  the 
corporation  from  all  claims  in  respect  of  the  subject-matter  of  the  action. 
One  member  of  a  corporation  cannot  in  law  so  release  the  corporation  of 
which  he  is  a  member,  because  he  is  a  constituent  portion  of  the  party 
released.  It  amounts  to  a  release  from  himself  to  himself,  and  cannot  have 
any  operation  at  all.  The  release  had  not  therefore  any  effect  in  restoring 
the  witnesses  to  a  situation  of  competency.  There  was  also  pother  ground, 
which  was,  that  the  late  statute,  3  &  4  Will,  4,  c.  42,  applied  to  the  case. 
We  are  however  of  opinion,  that  the  statute  does  not  apply  to  a  case  like  the 
present ;  consequently  the  witnesses  remained  interested  throughout.  Under 
these  circumstances,  the  verdict  having  been  founded  upon  evidence  which 
was  not  admissible  in  point  of  law,  it  clearly  cannot  stand.  The  question 
therefore  is, — not  whether  it  is  to  be  set  aside, — but  whether,  in  lieu  of  it, 
a  new  trial  should  be  granted,  or  a  nonsuit  entered.  As  it  seems  that  no 
leave  to  move  to  enter  a  nonsuit  was  granted  at  the  trial,  the  latter  course 
cannot  now  be  taken.  Consequently  a  new  trial  must  be  had  ;  and  this  rule 
must  be  made  absolute  for  that  purpose. 

Rule  absolute. 


King's  Bench, 

The  Bailifis  and 
Assists dU  of 

GODMAN- 
CIIfiSTER 

V. 

Phillips. 


The  King  v.  The  Manchester  and  Liverpool  Railway 

Company. 

J>ULE  for  a  mandamus  to  be  directed  to  the  Manchester  and  Liverpool  AnUwayAct(7 
Railway  Company^  commanding  them  to  issue  a  warrant  under  their  ^^*';^^'^^"; 
common  seal  to  the  Sheriff  of  Lancashire,  to  impanel  a  jury  to  assess  com-  pooiRtniwmy,)  di. 
pensation  to  be  made  to  William  Bathe  and  Benjamin  Wraith,  for  damage  J^^^^^*"" 
sustained  by  them,  by  reason  of  certain  premises  belonging  to  them  being  assessed  for 
required  to  be  taken  for  the  purposes  of  the  railway,  under  the  provisions  of  -"by^ny^wncr*'* 
the  7  Geo,  4,  c.  49.     By  that  Act,  section  45,  the  owners  and  occupiers  of  or  occupier  of,  or 

person  interested 
in  lands,  teue- 
mento,  or  hereditaments,  by  reason  of  the  making  of  the  railway  :— ff«/^  that  an  assignee  of  a  beneficial 
lease  had  no  right  to  claim  compensation  in  respect  of  a  probable  chance  which  be  had  of  having  his  lease 
renewed  at  the  end  of  the  term,  in  consequence  of  a  promise  made  by  his  lessor  to  that  effect. 

d  b2 
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King't  Bench,   lands,  tenements,  or  hereditaments,  through,  under,  in  and  upon  which  the 

^^^/'^        railway,  &c  is  to  be  made,  may  accept  and  receive  satisfaction  for  the  value 

The  Kino      q£  ^^q]^  lands,  &c.  and  also  compensation  for  the  damage  to  be  sustained  in 

The  making  or  completing  the  works.     By  section  47,  the  jury,  in  ascertaining 

Manchester  the  8um  to  be  paid  for  purchase,  are  also  to  ascertain  and  assess  the  com- 
HAiLWAY'coMt  pcnsAtion  and  satisfaction  to  be  made  for  any  damages  sustained  by  persons 
PANY.  being  owners  or  occupiers,  or  interested  in  the  lands,  &c.  for  or  on  account 
of  the  detriment,  injury,  loss,  damage,  or  prejudice,  which  shall  or  may 
accrue  or  be  sustained  by  reason  of  the  works :  such  damages  and  compen- 
sation to  be  separately  assessed.  By  section  48,  the  jury  are  to  settle  what 
shares  and  proportions  of  the  damage  assessed  shall  be  allowed  to  any  tenant 
or  other  prerson  having  a  particular  estate,  term,  or  interest  in  the  premises 
for  such  interest.  By  section  50,  tenants  at  will  and  lessees  for  a  year  are 
to  deliver  up  possession  of  the  premises  on  six  months'  notice.  By  sectiiHi 
57,  tenants  or  lessees,  who  are  required  to  deliver  up  possession  before  the 
expiration  of  their  term  or  interest,  are  to  receive  compensation  for  the  value 
of  the  unexpired  term  or  interest.  Messrs.  Bathe  and  IVraUh  were  the 
assignees  of  a  lease  of  the  premises  in  question,  granted  in  1816.  The 
reversionary  interest  had  been  sold  by  the  lessor  to  the  company.  Consi- 
derable sums  of  money  had  been  expended  on  the  premises  by  the  lessees, 
and  the  lessor,  before  he  parted  with  his  interest  to  the  company,  had  pro- 
mised the  lessee  that  he  should  have  a  renewal  of  the  lease  at  the  expiration 
of  the  term.  The  premises,  from  their  local  situation,  and  the  length  of  time 
during  which  the  business  had  been  carried  on  in  them,  had  acquired  a 
considerable  local  value.  The  company  had  given  notice  that  they  should 
require  possession  of  the  premises  at  the  expiration  of  the  lease ;  but  refused 
to  make  any  compensation  for  the  right  or  chance  of  renewal  to  which 
Messrs.  Bathe  and  Wraith  claimed  to  be  entitled.  The  mandamtu  was 
applied  for  in  order  to  recover  such  compensation. 

Wighiman  showed  cause,  and  distinguished  this  case  from  Ex  parte 
Farhw  (a),  and  Rex  v.  Hungerford^  Market  Company  (h),  on  the  ground  that 
the  expressions  used  in  the  Hungerford  Market  Act  were  much  stronger  than 
those  in  the  present  Act ;  and  that  it  was  upon  the  wording  of  that  Act 
alone  that  those  cases  had  been  decided. 

Kelly^  in  support  of  the  rule,  contended  thai  the  Act  must  have  a  liberal 
interpretation,  and  that  it  was  intended  to  apply  to  interests  of  the  descrip- 
tion in  question,  as  well  as  to  those  of  a  strictly  legal  character.  He  sub- 
mitted that  the  chance  of  renewal  was  valuable,  and  the  subject  of  pecuniary 
calculation  on  the  sale  of  the  interest  of  the  applicants ;  and  relied  on  Ex 
parte  Farlow  and  Rex  v.  Hungerford  Market  Company. 

Lord  Denmak,  C.  J. — Unless  the  words  of  the  Act  are  sufficiently  strong 
and  extensive  to  include  a  claim  of  this  description,  I  do  not  think  that  we 
ought  to  say  that  it  is  a  subject-matter  of  compensation.  In  the  cases 
alluded  to,  we  thought  the  words  of  the  Hungerford  Market  Act  sufficiently 
comprehensive  to  include  an  interest  of  the  same  kind  as  the  present.    In 

(a)  2  BaiDw.  &  Adol.  341.  (h)  4  Barnw.  &  Adol.  592,  596. 
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the  present  Act,  however,  there  are  no  words  which  would  justify  us  in    King's  Bench. 
coming  to   the   decision^   that   this   right— or,   more  properly,   chance  of        ^^'v^^ 
renewal, — is  an  interest  for  which  the  parties  are  entitled  to  compensation.       ^^*  ^'"^ 
The  mandatmu  ought  not,  therefore,  to  go ;    and   this  rule  must  be  dis-  The 

charged.  M  a  n  chest  er 

and  Liverpool 
Railway  Com- 

LiTTLBDALB,  J.  and  Williams,  J.  concurred.  pant. 

Rule  discharged. 


HOLLINGSWOHTH  V.  CoLLlNSON. 

Same  e;.  Forty-six  other  Persons. 

l{  ULE  to  show  cause  why  the  several  actions  should  not  be  consolidated,  a  mie  for  uia 

Forty-seven  several  actions  had  been  brought  by  the   same  plaintiff  ^^u^^uonT^ 
against  forty-seven  underwriters,  on  the  same  policy,  on  the  ship  Angerstein.  «g«in»tthe  umier- 
Declarations  had  not  been  delivered,  but  application  had,  notwithstanding,  wm«'^^ky.  m^iy 
been  made  at  chambers  to  Coleridge^  J.  for  an  order  to  consolidate.     The  ^^  obuiued  b©. 
learned  judge  doubting  whether,  according  to  the  practice,  consolidation 
could  be  allowed  before  declaration,  refused  the  application,  and  directed  the 
matter  to  be  brought  before  the  Court.     A  rule  nisi  having  been  obtained  by 
R.  V.  Richards, 

Mendef  showed  cause. — By  the  old  practice  there  could  be  no  consolidation 
until  issue  joined,  because  it  was  only  allowed  where  the  point  to  be  tried 
was  the  same  in  all  the  actions :  and  until  issue  was  joined,  it  could  not  be  known 
that  the  point  would  be  the  same.  If  this  was  the  case  before  the  new  rules, 
by  which  what  was  formerly  the  only  plea  pleaded  is  taken  away,  d  fortiori 
is  it  so  now,  when,  in  consequence  of  different  pleas,  the  issue  may  be  very 
different.  [Coleridge^  J. — It  is  said,  that  since  the  new  rules,  it  has  been 
the  practice  at  chambers  to  allow  of  consolidation  afler  declaration  and 
before  issue  joined.  This  application,  however,  goes  a  step  further.  I 
could  not  see  that  there  was  any  distinction  in  principle ;  therefore  it  was 
that  I  wished  the  matter  to  be  brought  before  the  Court.]— Even  if  con- 
solidation be  allowed  before  issue  is  joined,  it  6annot  on  principle  be  allowed 
before  declaration ;  because  it  is  only  .allowed  where  the  actions  are  brought 
for  causes  of  action  which  might  be  joined  ;  Cecil  v.  Brigges  (a) ;  and  until 
there  is  a  declaration,  it  cannot  be  known  for  what  cause  of  action  the  plain- 
tiff* proceeds.  It  does  not  follow  that  because  the  action  is  against  the  under- 
writers on  the  same  policy,  that  the  declaration  will  be  in  the  same  terms 
against  them  all.     The  remarks  in  Doyle  v.  Anderson  (b)  are  in  point. 

R.  V,  Richards,  in  support  of  the  rule,  contended  that  the  whole  practice 
of  consolidation  being  the  creature  of  the  Court,  it  was  competent  to  allow 
it  at  any  time,  if,  by  so  doing,  the  course  of  proceeding  would  be  benefitted, 
and  costs  saved.  He  also  submitted,  that  there  was  no  distinction  between 
allowing  consolidation  before  declaration  or  afterwards. 

Cur.  adv.  vuli. 

(a)  2  Term  Rep.  639.  (6)  1  Adol.  8t  Ellii,  635. 
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King*i  Bench. 

HOLUNGS- 

WOBTII 

V. 

COLLINSON. 


Afterwards,  the  Court,  having  taken  time  to  confer  with  the  Judges  of  the 
other  Courts,  said, — We  think  that  the  consolidation  ought  to  take  place. 
The  rule,  therefore,  will  be  made  absolute. 

Rule  absolute. 


The  King  v.  The  Inhabitants  of  Sparsholt. 


BjtheregulMtions 
of  H  prison,  the 
«l>pointnirDl  of 
the  turnkeys  or 
Msistants  em- 
ployed was  vested 
in  the  keeper, 
subject  to  the 
coufirmsUoQ  and 
■pprobstioD  of 
Die  Tisitiug  jus- 
tices.   Tlie  salary 
VMS  annual,  and 
paid  by  the  trea- 
surer of  tlie 
county,  but  in  all 
other  respects  the 
turnkeys  were 
under  the  imme- 
diato  orders  of  the 
keeper,  who  had 
the  power  of 
su»peasion»  but 
could  not  make  a 
new  appointment 
until  an  inquiry 
had  been  institut- 
ed by  the  visit- 
ing justices. 
Jteid,  that  no 
settlement,  by 
hiring  and  serrice, 
was  Rained  by  a 
turnkey  so 
appointed. 


QRDER  for  the  removal  of  Edith  Rogers  and  her  three  children  from  »SV. 
Maurice  to  Sparsholt.  On  appeal,  the  Sessions  confirmed  the  order, 
subject  to  the  following  case : — By  certain  of  the  regulations  for  the  govern- 
ment of  the  County  Bridewell  at  Winchester^  made  at  the  Easter  Sessions, 
1822,  and  allowed  and  confirmed  by  His  Majesty's  Judges,  at  the  Summer 
Assizes  following,  it  is  provided  as  follows : — 1st.  That  the  right  of  appoint- 
ment of  the  turnkeys  or  assistants  employed  in  the  Bridewell,  be  vested  in 
the  keeper  of  the  Bridewell,  in  the  first  instance  ;  but  that  such  appointment 
be  subject  always  to  the  approbation  and  confirmation  of  the  visiting  jus- 
tices. That  the  keeper  of  the  Bridewell  have  power  to  suspend,  from  the 
execution  of  the  duties  of  his  situation,  any  turnkey  or  assistant,  and  to 
appoint  a  temporary  assistant  in  his  room,  but  shall,  within  three  days  of 
such  suspension,  report  to  the  visiting  justices  the  cause  for  his  having  so 
acted ;  and  shall  not,  until  an  inquiry  has  been  instituted  by  the  visiting  jus- 
tices, permanently  appoint  any  other  person  in  the  room  of  the  turnkey  or 
assistant  suspended  from  office.  2nd.  That  the  turnkeys  of  the  Bridewell 
shall  receive  the  payment  of  their  salaries  from  the  treasurer  of  the  county ; 
but  shall  in  all  other  respects  be  under  the  immediate  orders  and  control  of 
the  keeper  of  the  Bridewell,  by  whom  they  may,  for  disobedience  or  impro- 
per behaviour,  be  suspended  from  their  situations.  Srd.  That  the  appoint- 
ment and'  removal  of  the  keeper  of  the  Bridewell  shall  be  made  in  strict 
conformity  with  the  Acts  of  Parliament  for  the  regulation  of  the  same.  4tb. 
That  any  turnkey  of  the  Bridewell  who  may  be  convicted  of  drunkenness, 
shall  be  dismissed  by  the  visiting  justices  from  office.  5th.  Rule  SO  com- 
mences thus,  "  That  no  turnkey  or  any  other  officer  attached  to  the  Bride- 
well, shall,"  &c.  6th.  Rule  21  commences  thus,  "  The  keeper  of  the 
Bridewell,  and  the  officers  of  the  prison,  together  with  the  keeper's  family 
and  servants,  shall  be  required,*'  &c.  7th.  Rule  26  provides  **  That  the 
keeper  of  the  Bridewell  shall  not,  without  the  permission  of  the  visiting 
justices,  lodge  or  board  in  his  house,  any  person  other  than  his  own  family 
and  servants,  and  those  of  his  assistants."  In  the  year  1822,  and  after  the 
allowance  and  confirmation  of  the  said  regulations,  Robert  Rogers  (since 
deceased)  was  appointed  to  the  office  of  second  turnkey  in  the  said  Bridewell, 
by  the  keeper,  in  accordance  with  the  above  cited  regulations,  at  the  annual 
salary  of  45 L,  which  was  afterwards  advanced  to  50/.,  on  his  promotion  to  the 
office  of  first  turnkey.  There  was  no  agreement  made,  at  the  time  of  engaging 
Rogers,  for  any  particular  length  of  service,  or  for  any  notice  previous  to  its 
determination.  The  said  Robert  Rogers  duly  served  in  that  situation  from 
1 822  to  1 820,  when  he  married  the  pauper  Edith  ;  after  which,  he  continued 
in  the  same  situation  till  1833,  when  he  was  discharged  at  a  few  days'  notice 
for  misconduct,  in  conformity  with  the  above  regulations.  The  salary  of  the 
said  Robert  Rogers  was  always  paid  by  the  treasurer  of  the  county,  and  be 
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residedi  during  the  whole  period  of  his  employinent  as  turnkey,  in  the    King*$  Bench. 
Bridewell,  which  is  situate  in  the  parish  o£  St.  Bartholomew  Hyde,  near  Win*        v^^^ 
Chester f  in  the  county  of  Southampton.     The  question  for  the  opinion  of  the      '^^^  '^'"^ 
Court  was,  whether,  under  the  circumstances  above  stated,  the  said  Robert  xh^  TohabitaDU 
Rogers  acquired  a  settlement,  by  hiring  and  service,  in  the  said  parish  oi  St.   of  Sparsbolt. 
Bartholomew  Hyde. 

Sir  W.  Follett  and  RawUnson^  in  support  of  the  order. 

Dampier,  contrdf  was  called  on  by  the  Court.— jRogrrf  was  appointed  to  a 
situation  in  which  he  acted  as  servant  to  the  keeper  of  the  Bridewell,  and  his 
salary  was  annual :  there  was,  therefore,  a  yearly  hiring  of  him  as  a  servant, 
and  he  gained  a  settlement  by  his  service ;  Turner  v.  Robinson  (a),  Faxocett  v. 
Cash  (6).  No  objection  arises  on  the  ground  that  the  hiring  was  not  general, 
but  only  to  do  a  particular  kind  of  work.  The  same  thing  was  the  case  in 
Res  V.  Sandhurst  (c),  yet  it  was  held  that  a  settlement  was  gained  by  a  man 
who  was  only  hired  to  do  work  about  Sandhurst  College. 

Lord  Denman,  C.  J. — In  Rex  y.  Sandhurst  the  question  was^  whether  the 
party  could  be  a  servant  under  the  particular  circumstances.  The  Sessions 
there  thought  that  the  hiring  was  general ;  and  the  only  doubt  was,  whether 
the  hiring,  by  the  principal  of  the  establishment,  was  sufficient  to  confer  a 
settlement.  Here,  the  appointment  of  Rogers  by  the  keeper  of  the  Bridewell, 
was  expressly  subject  to  the  approbation  and  confirmation  of  the  visiting 
justices ;  Rogers  was,  therefore,  under  their  control,  and  never  was  the 
servant  of  the  keeper.  I  should  not  feel  bound  by  the  expression  of  the 
finding  that  Rogers  was  appointed  to  an  office,  if  the  nature  of  the  contract 
showed  that  the  relation  of  master  and  servant  was  contemplated.  That  is 
not,  however,  the  case  here.  I  am  of  opinion,  therefore,  that  no  settlement 
was  gained. 

LiTTLEDALE,  J. — I  also  am  of  opinion  that  Rogers  was  not  a  servant  at  all 
under  this  contract* 

Williams,  J.  concurred. 

Order  confirmed. 

(a)  5  Barn.  &  Adol.  789.  (c)  7  Bam.  k  Cress.  557. 

(6)  5  Barn.  &  Adol.  904. 


The  King  v.  The  Inhabitants  of  St.  Giles  in  the  Fields. 

QRDER  for  the  removal  of  Thomas  Barrow,  Josephine  his  wife,  and  their  ad  occupation ofa 
five  chUdren,  from  St.  Giles  in  the  Fields  to  St.  Marylehone.     On  ap-  »>o"«by  apmon 
peal  the  Sessions  confirmed  the  order,  subject  to  the  followmg  case :— In  the  habit  of  takioK  ta 
year  1831  the  pauper  became  the  tenant  of  a  house  in  the  appellant  parish,  [^'2ee*"fn^some*' 
at  the  yearly  rent  of  242.     He  held  the  house  for  three  years,  paid  the  rent,  of  uie  rooms, 

sometimes  lettlug 
a  bed,  sometimes  half  a  bed  ;  the  letting  being  generally  by  the  aight,  but  sometimes  by  the  week,  is,  not- 
vtthstaodiugp  an  actual  ovcupatioa  within  tlie  1  WUI,  4,  c.  18. 
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King'f  Bench,    and  complied  with  all  the  requisites  of  the  statutes  6  Geo,  4,  c.  57,  and  1  W. 

^■^^''^        4,  c.  18  ;  if,  under  the  circumstances  hereafter  mentioned,  he  was  sufficiently 

The  Kino      j,^  ^^^  actual  occupation  of  the  house  in  question.     The  pauper  resided  in 

The  lobibitanfs  the  house  with  his  family ;  the  furniture  in  all  the  rooms  was  his ;  and  he 
of  ^58  iQ  the  hahit  of  taking  in  labouring  people  to  sleep  in  ^ome  of  the  rooms, 

IN  THE  Fields,  sometimes  letting  a  bed,  sometimes  half  a  bed,— the  letting  being  generally 
by  the  night, — ^but  in  some  instances  it  appeared  that  a  bed  had  been  let  for 
the  period  of  a  week.  The  persons  who  thus  slept  in  the  house  had  no  right 
to  the  rooms  during  the  day ;  the  pauper  and  his  family  having  constant 
access  and  control  over  the  whole  of  Uie  house,  and  the  pauper  always 
retaining  the  keys  of  all  the  rooms  in  his  own  possession.  In  the  instances 
of  letting  for  a  week,  which  were  of  rare  occurrence,  the  pauper  let  the  bed 
only,  reserving  to  himself  the  right  of  putting  another  bed  in  the  same  room, 
at  any  time,  if  he  thought  proper.  The  question  for  the  opinion  of  the 
Court  was,  whether,  under  the  circumstances  stated,  the  pauper  actually 
occupied  the  house,  within  the  meaning  of  the  above-mentioned  statutes.  If 
the  Court  should  be  of  opinion  that  the  occupation  was  sufficient,  the  order 
of  the  Quarter  Sessions  to  be  quashed  ;  if  otherwise,  to  stand  con6rmed. 

Adolphus,  in  support  of  the  order,  relied  on  lUx  v.  St,  Nicholas^  Roches- 
ter (a),  and  Rex  v.  St,  Nicholas,  Colchester  (6). 

/.  L,  Adolphus  and  W,  Clarkson^  cantrdt  were  stopped. 

Lord  Demman,  C.  J. — It  is  quite  clear,  that  in  this  case  there  was  an 
actual  occupation  of  the  house  by  the  pauper,  within  the  meaning  of  the 
1  H^ill,  4,  c.  18.  This  is  the  case  of  a  person  keeping  the  control  over  the 
whole  house  himself.  His  letting  out  the  beds,  as  stated  in  the  case,  vnll 
not  prevent  him  from  being  in  the  actual  occupation  of  the  house.  It  is 
almost  the  same  case  as  that  of  an  innkeeper  who  occupies  by  his  guests. 

LiTTLEDALE,  J. — The  wholc  statement  in  the  case,  shows  that  the  pauper 
held  the  exclusive  occupation  of  the  whole  house. 

Williams,  J.  concurred. 

Order  of  Sessions  quashed. 

(a)  5Bani.  &  Adol.219, 

{b)  2  Adol.  &  Ellis,  599  i  S.C.I  Hair.  &  Woll.  47. 


The  King  v.  The  Inhabitants  of  Amersham. 

The  considrration  /^RDER  for  the  removal  of  Anna  Seamons,  from  Aylesbury  to  Amersham. 
"denture  of  ap-  ^"  appeal  the  Sessions  confirmed  the  order,  subject  to  the  following 

prenticeship  was     casc  i—fViU'iam  Hardily  by  his  will,  dated  the  5th  August^  1719,  devised  cer- 

10/.  paid  to  the  .  ,     .    1     .  ,  '        •      'i.  J 

master  by  a  public  ^^m  cstates  to  tfustces,  thcir  heirs  and  successors,  upon  trust  m  them  reposed, 
charity,  ^"  ^»»-  that  they  should  for  ever  thereafter  faithfully  distribute  and  employ  the  rents 
parties.  The  ap-    and  profits  of  the  said  estate,  towards  the  putting  out  poor  children  appren- 

prentices'  grand- 
father, however,  agreed,  without  the  knowledge  of  the  trustees,  to  pay,  and  did  pay  to  the  master,  after  the 
execution  of  the  indenture  15/.  nnore  :  litU,  that  the  indenture  was  void  by  8  Anntt  c.  9,  8.  30,  for  not 
having  inserted  in  it  tlic  full  sun  contacted  fur  witli,  or  iu  relation  to,  the  apprentice. 
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tice,  in  such  manner  as  in  the  said  will  thereinafter  declared  and  directed.    King^t  Bench. 
The  respondents  proved  an  indenture,  made  and  executed  on  the  8th  day  of        wv-^ 
May,  1827,  between  miUam  Rickford.  Woodfield  Blake  Eagles,  Robert  DeU,      The  King 
John  Churchill,  and  Thomas  Dell,  Esquires,  trustees  of  the  public  charity  of  xhe  Inhabitants 
fVilUam  Harding,  the  testator  above-mentioned,  deceased,  for  putting  out  of 

poor  children  apprentices,  of  the  first  part ;  Anna  Seamons,  daughter  of  the  xs^^s'^*'- 
late  Joseph  Seamons,  a  poor  person,  and  settled  inhabitant  within  the 
parish  of  Aylesbury,  in  the  county  of  Bucks,  of  the  second  part ;  Catherine 
Read,  spinster,  of  Amersham,  in  the  county  of  Bucks,  of  the  third  part ; 
whereby  Anna  Seamons,  by  the  nomination  and  placing  of  the  said  William 
Rkkfard,  Woodfield  Blake  Eagles,  Robert  Dell,  John  Churchill,  and  Thomas 
Dell,  bound  herself  apprentice  to  Catherine  Read,  for  the  term  of  seven  years, 
to  learn  the  art  or  business  of  a  dress-maker ;  and  the  said  Catherine  Read, 
in  consideration  of  the  sum  of  10/.  of  lawful  money  to  her  paid  by  the  said 
trustees,  out  of  the  said  public  charity  of  the  said  WiUiam  Harding,  cove- 
nanted to  teach  Anna  Seamons  the  art  or  mystery  of  a  dress-maker.  Previ- 
ously to  the  execution  of  the  indenture,  Catherine  Read  attended  a  meeting 
of  the  trustees,  held  on  the  8th  of  May,  and  afterwards  the  indenture  was 
executed  by  Anna  Seamons  and  Catherine  Read,  in  the  presence  of,  and 
attested  by,  John  Parrott,  agent  to  the  trustees  of  the  said  charity,  and  he 
paid  the  sum  of  10/.  (mentioned  in  the  indenture)  to  Catherine  Read,  the 
mistress,  as  a  consideration  for  taking  the  pauper  as  an  apprentice.  Catherine 
Read  signed  a  receipt,  indorsed  upon  the  indenture, — "  Received  on  the  day 
and  year  within  written,  by  me,  the  within-named  Catherine  Read,  of  and 
from  the  within-named  trustees,  by  the  hands  of  William  Rickford  and 
Woodfield  Blake  Eagles,  treasurers,  the  sum  of  10/.,  being  the  full  considera* 
tiun  money  within  mentioned  to  be  by  the  said  trustees  to  me  paid."  The 
pauper  served  three  years  under  the  indenture  of  apprenticeship.  The  appel- 
lants proved  that  Mrs.  Dawney,  the  wife  of  Mr.  Dawney,  the  pauper's 
grandfather,  had  (by  his  authority)  applied  to  Catherine  Read  to  take  Anna 
Seamons  apprentice  in  the  month  of  April,  in  the  same  year,  and  upon  that 
occasion  the  premium  which  Mrs.  Danmey  agreed  to  pay,  and  which  Calke^ 
rine  Read  agreed  to  receive,  was  251, ;  that  this  arrangement  was  made  at 
Amersham;  that  Catherine  Read  did  not  know  until  she  came  to  Aylesbury, 
and  was  introduced  to  the  trustees,  that  any  part  of  the  premium  she  was  to 
receive  was  to  be  paid  from  the  funds  of  Harding* s  charity ;  and  being  in- 
formed of  the  fact,  was  at  first  unwilling  to  take  the  apprentice,  but  eventually 
agreed  to  take,  and  did  take  her,  as  such  apprentice.  After  the  indenture 
was  executed,  Catherine  Read  received  from  Mrs.  Dawney  151.  to  make  up 
the  amount  which  the  latter  had  agreed  to  pay,  and  which  the  former  had 
agreed  to  receive.  Upon  her  going  before  the  trustees  to  complete  the  bind- 
ing, no  conversation  took  place  between  her  and  the  trustees,  or  any  of  them, 
or  between  her  and  Mr.  Parrott,  respecting  any  additional  sum  to  be  paid  to 
her  by  Mrs.  Danmey,  with  the  apprentice ;  nor  was  it  in  evidence  that  die 
trustees  or  Mr.  Parrott  knew,  or  suspected,  that  any  additional  sum  was  so 
paid  or  contracted  for,  beyond  the  sum  mentioned  in  the  indenture.  The  ques- 
tion for  the  opinion  of  the  Court  was,  whether,  under  the  circumstances  stated, 
the  above-mentioned  indenture  was  void,  by  reason  of  the  full  consideration 
for  the  binding  not  being  set  out  in  the  indenture  according  to  the  provisions 
of  the  statute  8  Anne,  c.  9,  s.  S9.     If  the  Court  should  be  of  opinion  that  it 
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King't  Bench,    was  void,  then  the  Order  of  Sessions  was  to  be  quashed ;  but  if  they  should 
^^^'^u        be  of  opinion  that  it  was  not,  then  the  Order  of  Sessions  was  to  stand. 
The  Kino 

The  lobabiuots      ^^^  ^-  PolUit  and  Blight  in  support  of  the  Order  of  Sessions. — ^The  sum 
of  of  10/.  mentioned  in  the  indenture  was  the  only  consideration.    There  was 

MBRSBAM.  ^^  contract  valid  in  law  for  the  payment  of  any  further  sum.  The  sum  which 
was  in  fact  given  by  the  grandfather,  was  no  part  of  the  original  sum  agreed 
for.  Rex  v.  Bourion-upon-Dunsmore  (a)  shows,  that  where  there  is  no  valid 
contract  to  pay  a  sum  beyond  that  which  is  mentioned  in  the  indenture,  it  is 
not  avoided,  though  a  further  sum  may  actually  have  been  paid.  That  doc- 
trine is  recognized  in  Rex  v.  Baiidon  (6),  and  though  the  decision  was  there 
'  against  the  indenture,  it  proceeded  on  the  ground  that  there  was  a  bindii^ 
contract  to  pay  the  further  sum.  In  Rex  v.  Aylesbury  (c)  the  same  principle 
is  recognized. 

The  Attorney 'General  (with  whom  was  Channell)^  contrd,  was  stopped. 

Per  Curiam. — The  case  of  Rex  v.  Baildan  is  decisive  of  this.  It  was 
decided  there  that  an  indenture,  executed  under  circumstances  similar  to  the 
present,  was  void  altogether. 

Order  quashed. 

(a)  9  Barn.  &  Cress.  872.  (c)  3  Barn,  k  Adol.  569. 

(6)  3  barn.  &  Adol.  427. 


The  King  t;.  The  Inhabitants  of  Whiston. 

1.  It  ii  to  be  pre.  /^RDER  for  the  removal  of  Thomas  May,  and  MUlicent  his  wife,  and  their 
iTb^n  givca'*'*'  ^^»'ee  children,  from5^  Mary,  Nottingham,  to  Whiston.     On  appeal,  the 

to  the  ovpr.  Sessions  confirmed  the  order,  subject  to  the  following  case.     The  pauper,  a 

iTThll'a'^lSI*  hoy  of,  and  legally  settled  in,  the  township  of  Dinnington,  in  the  West  Riding 
Bpprentice  Is  Qf  ^h^  county  of  York,  was,  iu  December,  1818,  pursuant  to  an  order  of  two 
tofllsoM.*^),  c.**^  justices  of  the  said  riding,  bound  apprentice  by  the  churchwardens  and  over- 
*h?' n*ii'^'°'^  seers  of  the  poor  o£  Dinnington,  to  James  Herring,  residing  within  the  town- 
mile  by  the"  "  ship  of  fVhtston,  in  the  same  riding,  by  indenture  duly  signed  and  allowed, 
justices;  and  It  Is  £^j.  ^  ^j^^  therein  mentioned,  and  served  the  said  James  Herring  under  the 

not  oecesmry  for  _  ,,  .,  i«/»    nr  w  • 

»  party  who         said  indenture  for  more  than  forty  days  m  the  said  township  of  Whuton. 

[ndrniare  at^he    ^hc  township  of  Dinntngton  is  about  five  miles  from  the  township  of  B^hision. 

seaaion^  to  prove    Esch  township  maintains  its  own  poor  separately,  and  both  townships  are 

If^lVe^J'u^iven'^^"  withiu  the  same  county,  and  within  the  jurisdiction  of  the  peace  of  the  two 
«.  Such  DoUce    magistrates  who  made  the  order  for  the  binding,  and  who  afterwards  signed 

'  ""^  "  their  allowance  of  the  indenture.  On  the  hearing  of  the  appeal  at  the 
General  Quarter  Sessions  of  the  Peace  for  the  town  and  county  of  NoHiug- 
ham,  the  respondents  refused  to  call  evidence  to  prove  that  notice  was  given 
by  the  overseers  of  the  poor  of  Dinntngton  to  the  overseers  of  the  poor  of 
Whiston,  of  their  intention  to  bind  out  such  apprentice.  No  evidence  having 
been  offered  by  the  appellants  to  prove  that  such  notice  was  not  given,  the 
question  for  the  opinion  of  the  Court  was,  whether  the  respondents  were 
bound  to  prove  that  notice  was  given,  under  the  circumstances  above  stated. 


isneceiMfy, 
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Whitehvrst  (with  whom  was  Hill)  in  support  of  the  Order  of  Sessions. — He    King'i  Bench. 
contended  that,  although  notice  had  not  been  given  according  to  56  Geo.  S,         '■^•^^"^ 
c.  139,  8.  2,  a  settlement  was  gained;  and  that,  even  if  a  notice  had  been      The  Kino 
necessary,  it  was  not  incumbent  on  the  respondents  to  prove  it,  as  the  Court  jhe  inbabitftnu 
would  presume  that  the  justices  did  not  allow  the  apprenticing  without  proof    of  Whiston. 
of  notice. 

MilneTf  contrdf  cited  Rex  v.  Tkrtlkeld  (a)  as  decisive  on  the  first  point ; 
and  on  the  second  contended  that  no  such  presumption  could  arise. 

Lord  Denman,  C.  J. — It  appears  to  me  that  this  is  a  very  clear  case, 
which  may  be  decided  on  the  broad  principle,  that  where  the  order  on  the 
face  of  it  appears  to  be  good,  it  must  be  presumed  to  be  so  until  the  con- 
trary is  shown.  This  is  an  afHrmative  proposition,  and  not  a  negative  one, 
which  a  party  cannot  be  called  upon  to  prove.  Here  is  proof  of  an  order 
made  by  justices  in  the  execution  of  their  public  duty,  which  appears  upon 
the  face  of  it  to  have  all  the  necessary  requisites.  We  must  assume  that  all 
the  preliminaries  required  by  the  Act  of  Parliament  were  complied  with. 
At  all  events,  if  they  were  not,  it  was  incumbent  on  the  appellant  parish  to 
show  that  fact. 

LiTTLEDALEy  J. — I  am  entirely  of  the  same  opinion. 

Williams,  J. — The  Act  of  Parliament  is  very  strong  ;  but  we  must  pre- 
sume in  this  case  that  all  was  rightly  done,  unless  the  contrary  was  shown  by 
the  party  who  impeached  the  order. 

Coleridge,  J. — We  are  only  now  acting  on  the  general  rule,  that  where  a 
public  officer  acting  in  the  execution  of  his  duty  does  a  particular  act,  it  is 
to  be  presumed  that  every  thing  has  been  done  by  him  which  was  necessary 
to  make  that  act  valid, — at  all  events,  until  the  contrary  be  shown.  But  it  is 
said  we  are  in  this  difficulty  : — that  we  call  upon  the  appellants  to  prove  a 
negative.  That  is  not  exactly  so :  for  the  order  being  on  the  face  of  it 
valid,  what  is  required  to  be  proved  is  an  affirmative.  Rex  v.  Haslingjield^b) 
and  JViUiams  v.  East  India  Company  (c)  are  illustrative  of  the  view  we  now 
take.     The  Order  of  Sessions  must  therefore  be  confirmed. 


Order  confirmed. 


(a)  4  Barn.  &  Adol.  229.  (c)  3  East,  192. 

(6)  2  Maule  &  Sd.  558. 


The  King  v.  The  Inhabitants  of  Pakefielp. 

/^RDER  for  the  removal  of  Edmund  Reeder  and  his  two  children  from  « te^cmenifor  a 
Fakefield  to  IVafpole.     On  appeal  the  Sessions  quashed  tlie  order,  sub-  ^rw :  upt»»  the 
ject  to  the  following  case  : — A  settlement  having  been  proved  in  the  appel-  yrar  he  usaigued 

ail  his  stock, 
crops,  implemeutSy 
and  personal  property  to  a  trustee,  for  the  beno6t  of  his  creditors.  The  trustee  paid  the  year's  rent  out  of 
the  proceeds  of  the  sale  of  tliat  property ;  and  the  pauper  continued  to  occupy  the  house  only  for  the  whole 
year  :— /f«/tf,  that  as  the  assignment  of  the  crops  gave  a  right  of  entry  ou  the  lands,  there  was  no  sufficient 
occupation  by  tiie  paupf  r  to  gain  a  setileraeiit : — f/r/tf,al»o,  that  the  payment  of  the  rent  by  the  trustee  out 
of  the  proceeds  of  tl>c  sale  was  not  a  sufficient  payment  of  the  rent  by  tlie  pauper,  49  Uie  peraoo  hiring  the 
tenement. 
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Kin^M  BtnA,    l«it  parish^  the  Court  of  Quarter  Sesaions  hdd,  that  a  sulMequent  settlement 

^■^"v^*^        had  been  acquired  in  the  respondent  parish.    It  appeared  that  oo  Mkkaelmag^ 

Th«KiMo      ^^  1832^  the  pauper  entered  upon  the  occupation  of  a  beer  house  and 

The  InhabitiDtft  Several  acres  of  land  in  Pakcfield,  which  he  had  previously  hired  for  a  year, 

of  Paksvikld.  at  the  rent  of  SOL  for  the  house  and  land,  and  10/.  for  certain  brewing  uten- 
sils in  the  house,  and  continued  to  occupy  the  house  and  land  until  the  month 
of  Jufy  following.  On  the  1 7th  of  that  month,  being  in  embarrassed  circum- 
stances, he  by  deed  assigned  all  his  farming  implemento,  stock,  crops,  and 
all  other  his  personal  estate  and  effects,  to  one  Thomas  Waienom^  for  the 
benefit  of  his  creditors.  The  deed,  which  was  put  in  and  agreed  should  be 
considered  as  part  of  the  case,  was  executed  by  fTatenon  and  the  pauper,  and 
on  the  Ist  of  August  following,  Waterum  under  this  deed  sold  all  the  pauper  s 
stock,  fanning  implements,  furniture,  and  other  effects,  and  also  the  crops 
then  growing  upon  the  land.  The  crops  were  cut,  but  the  straw  and  calder 
were  either  left  upon  the  premises,  or  brought  back  for  the  use  of  the  in- 
coming tenant.  Part  of  the  furniture  was  purchased  for  the  pauper,  but 
afler  the  sale  he  was  not  possessed  of  any  farming  implements,  or  any  stock, 
excepting  a  pig,  which,  after  the  crops  were  carried  off,  was  turned  out  to 
shack  upon  the  land.  The  pauper  paid  no  rent  himself,  but  Waiersom  paid 
the  landlord  91/.  10«.  towards  the  rent,  20/.  ld«.  in  money  out  of  the  produce 
of  the  sale  of  the  pauper's  effects,  and  9/.  17#.  by  the  summer  tilths  and 
muck  on  the  land  and  certain  fixtures  in  the  house,  which  were  taken  by  the 
landlord  at  that  sum.  The  pauper  and  his  family,  consisting  of  his  wife  and 
four  children,  continued  to  live  in  the  house  and  carry  on  the  business,  drawing 
beer  there,  and  making  profit  thereof,  buying  it  and  bringing  it  from  Lowestoft 
as  he  wanted  it,  on  which  he  lived  until  Tuesday ^  the  8th  of  October ^  1883,  on 
which  day  he  removed  to  a  house  which  he  had  previously  hired  at  Yarmouth^ 
distant  about  twelve  miles  from  Pakefieldt  taking  with  him  his  wife  and  three 
children,  and  all  his  effects,  excepting  a  few  articles  of  furniture,  which  were 
left  in  the  house  at  Pakefield^  because  the  waggon  employed  by  the  pauper  to 
remove  his  goods  was  not  large  enough  to  carry  them  all.  The  things  left 
behind  were  to  have  been  sent  to  Yarmouth  on  the  following  day,  but  were 
not  in  fact  sent  until  the  Thursday.  The  pauper  left  the  key  of  the  house 
with  his  son,  with  a  command  not  to  give  it  up  to  the  landlord  until  the 
Michaelmas-day.  The  son,  who  had  lived  with  his  father,  continued  to  sleep 
in  the  house,  having  his  clothes  and  chest  there,  until  the  Thursday  or  Friday^ 
and  on  the  Friday^  which  was  Mkhaelmas'^ay^  delivered  the  key  to  the  land- 
lord, and  went  to  lodge  at  the  house  of  his  master,  a  miller,  residing  at  Pakt^ 
Jield,  with  whom  he  had  boarded  from  the  day  his  father  had  left  the  parish. 
The  pauper  and  his  wife  and  three  children*  continued  to  reside  at  Yarmouth 
from  the  8th  of  October  for  several  months,  and  did  not  return  to  Pakefieid 
until  a  short  time  before  they  were  removed  to  Walpole  under  the  said  order. 
If  the  Court  of  King's  Bench  should  be  of  opinion  that  the  pauper  gained  a 
settlement  in  Pakefield^  the  Order  of  Sessions  to  be  confirmed,  if  of  the  con- 
trary opinion,  to  be  quashed. 

B.  Andrews  and  Austin^  in  support  of  the  Order  of  Sessions. — ^They  con- 
tended that  the  payment  of  the  rent  by  Waterson  was  sufficient  to  satisfy  the 
statute.  They  also  insisted  that  there  had  been  a  suflScient  occupation  by 
the  pauper. 
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Manning,  con/rd.— He  cited  Haw  v.  Kenneit  (a)  and  Carter  v.  Wame{b\    King't  Bench, 
to  show  that  the  legal  estate  was  in  Waterson ;  and  that  therefore  there  was        v^^w 
no  sufficient  occupation  by  the  pauper.    He  also  contended  that  the  pay-       '^^^  ^^^^ 
ment  of  the  rent  was  not  sufficient,  because  it  was  made  out  of  money  over  jy^^  inhabitants 
which  the  pauper  had  no  control.  of  Pakbfield. 

Lord  Denmaw,  C.  J. — It  seems  to  me  that  there  was  neither  an  actual 
occupation  by  the  pauper,  nor  a  payment  of  the  rent  by  the  party  hiring  the 
tenement.  The  deed  of  assignment  gave  a  power  of  entry  on  the  premises, 
which  destroyed  the  exclusive  occupation.  I  am  also  of  opinion,  that  the 
payment  of  the  rent  by  the  trustee  out  of  the  proceeds  of  the  pauper's  per- 
sonal estate  was  after  he  had  parted  with  the  whole  of  his  property,  and  cannot 
be  said  to  be  a  payment  of  the  rent  by  him  within  the  meaning  of  the  statute. 

LiTTLEDALE,  J. — There  was  no  actual  occupation,  because  the  land  had 
been  conveyed  away  for  a  valuable  consideration  :  nor  was  there  any  suffi- 
cient payment  of  the  rent^  because  it  was  paid  out  of  funds  vested  in  the 
hands  of  the  trustee  for  a  particular  purpose. 

Williams,  J. — A  right  of  entry  was  necessarily  conveyed  to  the  pur- 
chasers by  the  deed ;  and  consequently  it  is  impossible  to  say  that  the  pauper 
had  the  undivided  occupation  of  the  tenement.  I  also  agree  that  the  pay- 
ment of  the  rent  by  Waterson  cannot  be  considered  as  a  payment  by  the 
pauper,  and  he  was  the  party  hiring  the  tenement. 

Coleridge,  J.  concurred. 

Order  of  Sessions  quashed. 

<a)  5  Nev.  &  M.  1 ;  5.  C.  1  Harr.  k  WoU.  (6)  Mood.  &  Malk.  479. 

391. 

Stuart  v.  Gaveran. 

"Mf  ANSEL  moved  to  set  aside  the  proceedings  in  this  case,  for  irregularity,  An  affidavit  of 

on  the  ground  that  the  affidavit  to  hold  to  bail  was  insufficient,  the  d^n*°nrd!^*' "** 
person  making  it  not  having  properly  described  himself.  The  affidavit  de-  acribed  himieif  u 
scribed  the  deponent, — the  plaintiff, — "  as  late  of  Tt^rone,  in  the  county  of  i^  JhJ  TOMtJTof 
Tyrone,  in  Ireland,  but  now  in  Dublin  Castle"  He  cited  Sedley  v.  White  (a),  iyr»N-.in  Mmmd, 
where  it  was  held,  that  a  deponent  who  has  left  one  place  of  abode  and  CMfi^,**  was  held 
resides  in  another,  would  not  satisfy  the  rule,  Michaelmas  Term,  15  Car,  2,  ■ancient. 
by  describing  himself  as  late  of  the  former. 

Per  Cur, — ^That  is  where  he  gave  no  other  description.  Here  he  describes 
bis  late  residence,  and  where  he  is  at  present  to  be  found. 

Rule  refused. 
<a)  11  East,  528. 
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King**  Bench, 

Spencer  v.  Hamertok. 

la  CM«,  for  libel,  ACTION  for  libel. — Pleas:  not  guilty,  and  several  pleas  of  justification. 

l^f  uotVo»ty!*o^  ^^  *^®  ^"^'"^  *  verdict  was  found  for  the  defendant,  on  the  plea  of  not 

which  the  vrrdict  guilty,  and  for  the  plaintiff  on  the  pleas  of  justification,  no  evidence  having 

dHfUdut,  ud  '  ^''^P  offered  upon  those  pleas  by  the  defendant.     On  the  taxation  of  costs, 

Mverai  picMof  tije  Master  allowed  to  the  defendant  the  general  costs  of  the  cause,  and  to 

whid)  the  jury  the  plaintiff,  the  costs  both  of  pleading  and  evidence  occasioned  by  the  issues 

^""''iff'b^ct  ®"  ^®  pieas  of  justification.   A  rule  was  obtained  by  the  defendant  in  Trinity 

th«  defendBiit  Term  la8t(a),  to  show  cause  why  the  Master  should  not  review  his  taxation, 

dfncelnwpport  ^°  ^^  grouud  that  he  had  done  wrong  in  allowing  to  the  plaintiff  the  coats  of 

oftitem-.—Htid,  evidence  as  well  as  the  costs  of  the  pleadings.     Against  this  rule, 

that  ihongh  the 
defeudeot  was 

entitled  to  the  TomUnsoH  showed  cause,  and  Siarkie  was  heard  in  its  support. 

general  coett,  the 

piumtiff  wne 

entitled  to  the  Qur.  odv.  VuU. 

cotts  of  tlie 

issues  on  the 

pleas  of  justifica-  Lord  Denman,  C.  J.,  in  this  term  (1 2th  Jan.)  delivered  judgment. — ^This  was 
both' the  costs  of  &  'ulc  to  show  cause  why  the  Master  should  not  review  his  taxation  of  costs. 
tite  pleadings,  and  j^g  actiou  was  in  casc  for  a  libel,  in  which  there  were  issues  joined  on  a  plea 

of  evidence  pro-  ^  /•••n*  a  i-^^i^i 

vided  to  rebut  of  not  guuty,  and  on  several  pleas  of  justification.  A  verdict  was  found  for  the 
^*^^'  defendant  on  the  first  issue,  and  for  the  plaintiff  on  the  issues  on  the  pleas  of 

justification,  inasmuch  as  no  evidence  was  offered  by  the  defendant  on  those 
issues.  The  Master,  in  his  taxation  of  costs,  allowed  to  the  defendant  the 
general  costs  of  the  cause,  and  to  the  plaintiff  the  costs  of  the  issues  which 
had  been  found  for  him,  including  as  well  the  evidence,  which  had  been  pre- 
pared by  the  plaintiff  to  disprove  the  justifications,  as  the  pleadings.  It  was 
contended  for  the  defendant^  that  the  proper  course  under  the  Statute 
4  Annct  c.  16,  ss.  4  &  5,  was  to  allow  the  plaintiff  the  costs  of  the  pleadings 
only,  and  that  the  rule  of  Hilary  Term,  2  Will.  4,  No.  74,  had  made  no  dif- 
ference ;  and  the  case  of  Othir  v.  Calvert  (6),  was  particularly  relied  on. 
For  the  plaintiff  it  was  contended,  that  the  practice  which  had  prevailed  in 
conformity  with  the  case  of  Oihir  v.  Calvert  was  wrong  in  principle,  and  had 
been  so  held  by  Parke^  J.  in  Hart  v.  Cutbush  (c).  The  fourth  section  of  the 
Statute  of  Anne  permits  any  defendant,  or  tenant  in  any  action,  or  any  plain- 
tiff in  replevin,  by  leave  of  the  Court,  to  plead  several  matters ;  and  the  fifth 
section  provides,  "  that  if  any  such  matter  shall,  upon  a  demurrer  joined,  be 
adjudged  insufficient,  costs  shall  be  given  at  the  discretion  of  the  Court ;  or 
if  a  verdict  shall  be  found  upon  any  issue  in  the  said  cause  for  the  plaintiff  or 
demandant,  costs  shall  be  also  given  in  like  manner,  unless  the  judge  who 
tried  the  issue  shall  certify  that  tlie  defendant,  or  tenant,  or  plaintiff  in 
replevin,  had  a  probable  cause  to  plead  such  matter,  which,  upon  the  issue, 
shall  be  found  against  him/'  The  words,  '<  at  the  discretion  of  the  Court," 
have  been  held  to  give  the  Court  power,  not  to  refuse  the  costs,  but  only  to 
tax  them  ;  Duherly  v.  Pag€{d),  and  many  other  cases.  And  an  avowant  in 
replevin  is  a  defendant  within  the  meaning  of  the  fourth  section ;  Sitme  v. 

(a)  16ih  June,  1835.  (c)  2  DowK  P.  C.  466. 

(6)  1  Uiog.  275.  (d)  2  Term  Rep.  391. 
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Forsyth  (a).  The  words  of  the  Statute  of  Anne  are  general,  and  without  King't  Bench. 
limitation,  not  pointing  to  any  distinction  between  costs  of  the  pleadings,  and  ^^-^ 
costs  of  the  trial ;  and  reason  and  common  sense  dictate,  that  if  the  de&ndant  Spbncer 
has  put  the  plaintiff  to  unnecessary  expense,  by  pleading  that  which  turns  Hamertok. 
out  either  in  law  or  in  fact  to  be  unfounded,  he  should  pay  the  plaintiff  that 
expense,  although  he  may  be  successful  upon  the  general  question.  Yet  it 
appears  that  a  practice  soon  prevailed  of  limiting  the  costs  to  those  of  the 
pleadings  only.  That  practice  was  condemned  in  the  cases  of  Brooke  v. 
fVilUtt(Jb),  and  Folium  v.  Simpson  (c).  It  is  true  that  both  those  cases  were 
actions  of  replevin,  in  which  the  defendant  is  an  actor,  which  was  pointed  out 
by  one  of  the  prothonotaries  in  Oihir  v.  Calvert,  and  was  supposed  to 
make  a  difference.  That  supposition,  we  think,  to  be  wholly  erroneous ; 
for  the  question  turns  upon  the  words  of  the  Statute  of  Anne,  and  upon  the 
ordinary  principles  of  justice,  all  of  which  are  equally  applicable  to  replevin 
and  to  other  actions.  So  far,  therefore,  as  the  decision  in  Oihir  v.  Calvert 
depends  on  this  distinction,  we  think  that  it  cannot  be  supported.  But  in 
the  judgment  of  the  Court  it  is  said,  **  that  the  point  had  been  fully  con- 
sidered in  Benett  v.  Coster  (d),  which  was  decided  on  the  authority  of 
Vivian  v.  Blake  (c)."  Now,  neither  of  those  cases  touches  the  point  in 
question.  In  Vivian  v.  Blake,  which  was  in  trespass,  the  defendant  pleaded 
the  general  issue,  and  a  justification  which  covered  the  whole  trespass.  The 
plaintiff  had  a  verdict  on  the  general  issue,  and  the  defendant  on  the  justifi- 
cation ;  and  the  Court  held,  that  the  plaintiff  was  not  entitled  to  any  costs  ; 
so  that  the  present  point  could  not  arise.  In  Benett  v.  Coster  the  questions 
were,  who  should  have  the  general  costs  of  the  cause,  and  whether  the  de- 
fendant should  have  any  costs ;  but  the  present  question  did  not  arise,  at 
least  it  is  not  alluded  to  in  the  report,  though  doubtless  it  must  have  arisen 
in  the  prothonotaries'  office  ;  and,  whichever  way  it  was  there  determined,  it 
does  not  appear  to  have  been  afterwards  disputed.  Hart  v.  Cutbush  is  an 
authority  the  other  way,  and,  as  we  think,  rightly  decided  ;  and  though  we 
had  been  led  to  suppose  that  the  case  of  the  Duke  of  Newcastle  v.  Green, 
which  is  there  referred  to  by  Parke,  J.,  but  which  is  not  reported,  had  been 
compromised,  and  not  decided,  we  have  been  informed  by  the  learned  judge 
himself,  that  it  was  decided  in  the  manner  stated  by  him,  and  that  the  only 
compromise  was,  as  to  the  mode  of  settling  the  accounts  between  the  parties, 
which  was  arranged  before  him  at  chambers.  It  has  been  objected,  that  the 
consequences  of  holding  that  decision  to  be  right  will  be,  that  issues  which 
have  become  immaterial  by  the  finding  of  the  jury  upon  a  particular  issue, 
will  always  be  tried  for  the  mere  sake  of  costs,  and  that  great  waste  of  time 
and  inconvenience  and  delay  to  other  suitors  will  be  occasioned.  We  do  not 
think  these  consequences  at  all  necessary ;  but  even  if  they  were,  they  are 
not  sufficient  to  prevent  the  Statute  of  Anne  from  having  that  construction 
which  appears  most  consonant  to  the  intention  of  the  legislature,  and  to 
reason  and  justice. 

Rule  discharged  without  costs. 


(a)  2  Doagl.  709.  (d)  1  Brod.  &  Bing.  465. 

•  ^  2  H.  Black.  435.  (e)  11  East,  263. 

2  Bos.  &  Pull.  369. 
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1.  An 
in  writing  tntered 
Into  for  tlie  ••• 
signment  of  a 
poMic-bottM  in 
the  oocvpation  of 
the  peity  himself, 
together  with 
■efcral  cottages 
Id  the  ocrupetion 
of  tenants,  does 
not  necessarily 
import  that  actual 
possession  of  the 
cottages  is  to  be 
given  by  turning 
the  tenants  out. 
8.  ?iwlfr,  ttiat 
if  a  party  in  such 


being  given,  be 
should  state  such 
intention  early 
enough  to  enable 
the  other  party  to 
comply  with  il. 


Palmer  v.  Temple. 

A  SSUMPSIT,  to  recover  back  a  deposit  paid  on  an  agreement  for  the  pur- 
chase of  a  public-house  and  five  cottages.  The  breach  in  the  declara- 
tion stated,  that  the  defendant  did  not  assign  the  licence  pursuant  to  agree- 
ment, nor  deliver  up  possession  of  the  premises  which  were  intended  to  pass 
thereby.  The  first  plea  denied  the  contract ;  the  second  stated  that  the 
plaintiff  was  ready  and  willing,  and  offered  to  assign  tlie  premises,  and  to 
perform  the  agreement  in  all  respects ;  and  the  third  plea,  that  the  defendant 
was  ready  and  willing  to  perform  the  agreement  in  all  other  respects,  but 
that  it  was  agreed  that  the  defendant  should  not  cause  the  tenants  to  quit  the 
cottages,  but  to  attorn  to  the  plaintiff,  and  that  the  plaintiff  had  exonerated 
the  defendant  from  giving  the  plaintiff  actual  possession  of  the  cottages. 
There  were  replications  taking  issue  on  all  the  pleas.  At  the  trial  of  the 
cause  before  Lord  Denman^  C.  J.,  at  Guildhall,  at  the  sittings  after  last  term, 
it  appeared  that  by  the  agreement,  which  was  in  writing,  and  dated  15th  Jtmr, 
1835,  it  was  agreed  tltat  it  should  be  carried  into  effect  on  the  24th  instant, 
when  the  licence  was  to  be  assigned,  and  possession  of  the  whole  property 
given.  The  time  for  carrying  the  agreement  into  effect  was  afVerwards 
duly  enlarged  to  the  29th  of  the  same  month.  The  parties  met  on  the 
29th  of  June,  when  every  thing  was  done  as  to  the  valuation  of  the  stock,  &c. ; 
in  which  labour  they  were  occupied  till  twelve  o'clock  at  night,  when  the 
attorney  for  the  plaintiff  required  to  know  whether  the  defendant  was  at  that 
time  ready  to  deliver  possession  of  the  cottages.  It  then  appeared  that  four 
of  the  cottages  were  in  the  possession  of  tenants  to  whom  no  notice  to  quit 
had  been  given.  Some  evidence  was  given  at  the  trial  to  show  what  had 
passed  between  the  parties  or  their  attomies  on  a  former  occasion  with 
respect  to  the  possession  of  these  cottages.  Lord  Denman^  C.  J.,  left  this 
evidence  to  the  jury ;  and  told  them  that  the  agreement  to  give  possession  of 
the  cottages  did  not  necessarily  mean  to  turn  out  all  the  then  tenants ;  and  he 
lefl  it  to  the  jury  to  say  whether  the  plaintiff  meant  by  his  agreement  to  re- 
quire possession  at  once.    The  jury  returned  a  verdict  for  the  defendant. 

Piatt  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  It  is 
clear  that  at  the  time  stipulated  for  the  performance  of  the  agreement  the 
defendant  had  not  the  power  to  perform  it,  for  he  had  not  given  notice  to  the 
tenants  of  the  cottages.  The  evidence  of  what  was  said  by  the  parties  or 
their  attomies  as  to  the  possession  of  the  cottages  ought  not  to  have  formed 
the  subject  of  observation  in  the  summing  up  of  the  learned  judge,  for  if 
that  conversation  was  entitled  to  any  weight,  it  was  so  for  the  purpose  of 
varying  a  written  agreement.  But  a  written  agreement  cannot  be  varied  but 
by  another  instrument  in  writing,  Gou  v.  Lord  Nugent  {a).  The  jury  ought 
to  have  been  told  that  the  defendant  was  not  in  a  condition  to  perform  his 
agreement. 

Cur,  ado,  vult. 


(a)  5  Barn.  Ac  Adol.  56. 
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Lord  Denman,  C.  J.,  subsequently  in  the  term  {Jan.  21),  gave  judgment. 
This  was  an  action  to  recover  the  amount  of  a  deposit  paid  on  an  agreement 
for  the  sale  of  some  premises  belonging  to  the  defendant.  The  question 
arose  on  the  going  ofiTof  the  bargain.  A  part  of  the  bargain  was  unexecuted 
by  the  non-delivery  of  a  certain  part  of  the  premises, — small  cottages  in 
the  possession  of  some  persons,  tenants  of  the  defendant.  It  was  alleged  in 
the  defence,  that  this  non-delivery  took  place  with  the  consent  of  the  plain- 
tiff. Issue  was  taken  upon  that  allegation.  It  appeared  that  the  plaintiflf,  or 
at  least  his  agent,  was  informed  at  the  time  of  the  bargain,  that  these  persons 
were  in  possession  of  the  premises,  and  that  his  agent  said  that  he  would 
tell  the  plaintiff,  but  from  that  time  till  the  day  fixed  for  the  performance  of 
the  agreement  the  plaintiff  did  not  say  one  word  about  the  cottages  being 
delivered  up.  At  a  late  hour  on  that  day,  near  the  hour  of  midnight,  after 
other  matters  relating  to  the  execution  of  the  agreement  had  been  settled, 
the  plaintiff  required  that  possession  of  these  premises  should  be  delivered 
up.  It  was  objected  on  the  part  of  the  defentlant,  that  the  plaintiff  by  his 
conduct  had  waived  the  right  at  that  time  of  requiring  the  cottages  to  be 
delivered  up  ;  and  that  he  must  be  considered  to  be  in  possession  of  the 
cottages  by  means  of  the  persons  as  his  tenants.  One  question  was,  whe- 
ther there  was  evidence  in  support  of  this  case  to  be  lefl  to  the  jury.  We 
are  of  opinion  that  there  was.  Another  question  was,  whether,  upon  the 
authority  of  Goss  v.  Lord  Nugent^  the  agreement  to  excuse  the  defendant 
from  the  performance  of  this  part  of  the  contract  ought  to  be  in  writing. 
That  question  was  not  raised  at  the  trial.  We  give  no  opinion  on  that  point, 
as  we  do  not  think  that  the  case  falls  within  that  of  Gou  v.  Lord  Nugent, 
The  meaning  of  giving  up  possession  in  this  case,  was  by  turning 
over  the  tenants,  not  by  giving  actual  possession  of  the  premises.  There 
will,  therefore,  be  no  rule. 

Rule  refused. 
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The  King  v.  Warp. 


INDICTMENT  for  a  nuisance  in  erecting  a  pier  in  that  part  of  the  Medina 
River f  which  forms  a  portion  of  Cowes  Harbour.  The  case  was  tried 
before  Lord  Denman,  C.  J.,  at  the  Hafnpshire  Summer  Assizes  in  1884.  It 
appeared  that  the  pier  had  been  originally  erected  by  the  father  of  the  de- 
fendant, that  its  then  length  was  70  feet,  that  the  defendant  had  added  12 
feet — that  the  line  of  mooring  for  vessels  was  outside  the  place  where  the 
pier  was  erected— that  from  the  end  of  the  pier  to  the  line  of  mooring  there 
was  a  distance  of  150  yards — and  that  the  channel  of  the  river  was  outside 
the  line  of  mooring.  For  the  prosecution,  it  was  contended  that  the  pier  was 
an  impediment  to  trading  vessels  and  to  row  boats ;  and  also  to  lighters  that  had 
occasion  to  punt  up  close  to  the  shore,  and  to  vessels  warping  up  the  river. 
For  the  defence  it  was  said,  that  in  stormy  weather  the  preventive  service 
boats  could  be  more  easily  launched  from  the  pier,  and  that  small  boats  could 
be  protected  by  it  from  storms  ;  and  that  visitors  in  steam-boats  to  the 
island,  could  more  easily  land  at,  and  embark  from  the  pier.  The  defendant 
had  warned  trespassers  off  the  pier,  and  had  refused  to  allow  pigs  and  pota- 
toes to  be  landed  there.  The  learned  judge  left  the  following  questions  to  the 
VOL.  I.  3  c 


lodictment  for  a 
naisance  in  a 
navigable  river 
and  port,  by  erect- 
ing a  pier,  wlilcli 
wasanobatmction 
to  the  navigation. 
Tlie  jury  found 
that  tlie  erecUou 
was  a  nubaoce  to 
the  navigation, 
but  that  Uj«  in- 
convenience oc- 
casioned by  it  was 
more  than  conn- 
terbalanoedbytlie 
advantages  of  it 
given  to  the  pub- 
lic:—H«l,rf,  that 
the  indictment 
was  maintainable, 
and  that  the  ver- 
dict must  be  enter- 
cd  for  the  Crown. 
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Kimg'tBmick.  jury: — 1.  Whether  it  was  a  nuisance  to  the  navigatioii  of  the  river.     2. 

v^^v>N»  Whether  the  public  were  benefited  by  the  improvement  in  the  facilities  for 
Th«  Kwo      landing  and  embarking  passengers  and  goods.     3.  Whether  the  public  were 

wlaa.  benefited  by  the  shelter  it  afforded  in  the  launching  of  small  boaU.  4. 
Whether  the  advantage  thus  obtained  in  any  or  all  of  these  respecU,  was 
greater  than  the  inconvenience  occasioned  by  the  erection  of  the  pier.  The 
jury  found  that  the  addition  to  the  pier  was  a  nuisance  to  the  navigatiooj  but 
that  the  inconvenience  occasioned  by  it  was  more  than  counterbalanped  by 
the  advantages  of  it  given  to  the  public.  Upon  this  finding  a  verdict  of  guilty 
was  entered,  with  leave  to  move  to  enter  a  verdict  of  not  guilty.  A  rule  had 
since  been  obtained  to  set  aside  the  verdict,  anfi  enter  the  verdict  for  the  de- 
fendant, or  for  a  new  trial. 

Erie  and  Sewell  showed  cause.  The  advantages  said  to  be  secured  to  the 
public  are  doubtful ;  but  even  if  they  exist,  they  are  only  of  a  temporary 
nature,  whilst  the  evil  of  the  erection  of  the  pier  is  permanent.  One  of  the 
supposed  advantages  is,  that  people  may  more  cqnveniently  land  from,  and 
embark  in,  the  steam-boats.  But  it  is  not  clear  that  the  public  may  do  this 
as  a  matter  of  right ;  and  if  as  a  matter  of  favour  only,  it  is  not  a  public  ad- 
vantage which  may  be  set  off*  against  the  nuisance.  There  is  no  proof  that 
there  has  been  a  dedication  of  the  pier  to  the  public.  Again,  there  is  no  evi- 
dence that  the  freehold  of  the  spot  where  the  pier  is  erected  is  in  the  defendant, 
so  that,  even  if  he  had  dedicated  the  pier  to  the  public,  no  permanent  right 
to  it  may  have  been  acquired  by  them.  The  finding  of  the  jury  amounu 
to  this — that  the  defendant  has  done  an  act  which  is  in  itself  a  nuisance,  and 
which  is  not  in  the  exercise  of  any  public  right.  He  has,  therefore,  no  right 
to  contend  that  advantages  distant  in  point  of  place  and  tin^e  may  be  taken 
into  calciUation,  and  be  set  off*  against  his  immediate  and  direct  act  of 
nuisance.  There  is  no  resemblance  between  this  case  and  that  of  Rex  v. 
Russell  {a).  The  authority  chiefly  to  be  relied  on  is  to  be  found  in  Haie^  De 
Poftihus  Maris  (6),  where  it  is  said,  "  the  straightening  of  the  port  by  build- 
ings too  far  projecting  into  the  water,  where  ships  or  vessels  might  formerly 
have  ridden,"  is  a  nuisance.  The  question  of  nuisance  or  no  nuisance  is  a 
question  of  fact,  and  here  that  fact  has  been  found  for  the  Crown.  Lord 
HaUi  indeed,  also  says  (c),  **  It  is  not  every  building  below  thfe  high  water 
mark,  nor  every  building  below  the  low  water  mark,  that  is  ipso  facta  a 
nuisance.*'  But  then  it  is  always  a  question  for  the  jury  ;  and  in  the  present 
instance  the  jury  have  expressly  found  that  a  nuisance  exists.  The  question 
of  set-off*of  advantage  against  disadvantage  can  never  arise,  for  the  thing  must 
be  shown  distinctly  to  be  a  nuisance ;  and  if  it  is  so  shown,  the  existence  of 
some  advantages  possibly  derivable  from  it  will  not  make  it  cease  to  be  a 
nuisance.  In  the  case  of  Rex  v.  Lord  Grosvenor  (d),  the  balance  of  advan- 
tage and  disadvantage  was  relied  on;  but  Lord  TaUerdcn  did  not  leave 
it  in  that  way  to  the  jury,  but  said,  **  The  question  is,  whether,  if  this  wharf 
be  suffered  to  remain,  the  public  convenience  will  suffer."  The  case  of  Rex 
V.  Russell  was  the  first  where  a  justification  of  this  sort  was  contended  for ; 
but  even  there  the  public  advantage  was  more  directly  consulted  than  in  the 
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present  case :  and  it  was  distinctly  proved  that  the  staiths  erected  in  the  river    King*t  BmcA. 
must  produce  the  advantage  of  giving  to  the  public  an  article  of  necessary        ^-^^^"^ 
consumption  in  a  cheaper  and  better  state  than  before.     In  that  case,  how-      ^^  ^'^° 
ever,  Lord  Tenterden  expressed  himself  distinctly  opposed  to  the  principle        Waiip* 
which  is  contended  for  in  this  case.   In  Rex  v.  Pease  (a),  it  was  ii^  substance 
held  that  a  balance  of  advantage  was  no  answer  at  common  law  to  an  indict- 
ment for  a  nuisance,  though  it  might  have  been  the  ground  of  a  statutory 
provision  on  the  subject.     Hind  v.  Mansfield  (b)  shows  that^  without  a  legal 
sanction  first  given,  no  public  right  can  be  infringed,  even  though  some 
benefit  may  accrue  firom  the  change.    Ret  v.  Warde  and  Lyme  (c)  went  on 
the  same  principle ;  so  does  Rex  v.  Morris  (d).    All  are  opposed  to  the  doc* 
trine  of  the  majority  of  the  judges  in  Rex  v.  Rutsell. 

Sir  W.  Follett  and  Bere^  in  support  of  the  rule. — The  finding  of  the  jury 
does  not  give  rise  to  any  of  the  questions  stated  on  the  other  side.  This  is 
not  a  pier  erected  by  the  defendant.  Only  a  portion  of  it  was  added  by  him 
to  one  that  was  already  in  existence.  The  finding  of  the  jury  is  in  substance, 
that  this  erection  would  be  a  nuisance,  but  that  it  is  an  advantage.  That  is 
virtually  a  finding  for  the  defendant.  The  question  is  not  whether  a  person 
who  impedes  the  navigation  of  a  river  may  show  that  the  disadvantage 
thereby  occasioned  is  counterbalanced  by  the  benefit  secured  ;  but  whether 
a  person  may  or  may  not  make  an  erection  in  a  port  which  is  of  benefit  to 
that  port.  If  the  public  receive  a  benefit  firom  the  erection  it  is  not  a 
nuisance.  There  is  no  conflict  of  authorities  here.  The  law  clearly  is,  that 
erections  in  ports  may  be  made  where  navigation  has  before  been  carried  on ; 
and  that  an  erection  may  be  below  high  water  mark, — and,  consequently,  in  a 
place  where  ships  have  been  accustomed  to  sail, — and  still  it  will  not  be  a 
nuisance.  The  breakwater  at  Plymouth  in  itself  obstructs  the  navigation,  but 
as  it  is  of  benefit  to  the  public,  it  is  not  a  nuisance.  It  may  be  said  that  the 
breakwater  was  made  under  the  authority  of  an  Act  of  Parliament ;  but  that 
is  not  an  answer.  Mr.  Justice  Holroyd(e)  says^  in  Rex  v.  Russell:  "  Inde- 
pendently of  these  statutes,  there  are  public  and  private  rights  with  regard  to 
the  port,  for  traffic  and  commerce  in  coals,  and  also  other  merchandise.  There 
is  a  public  right  of  navigation  on  the  river  fi)r  that  and  other  purposes.  There 
are  also  public  and  private  rights  of  fishing  on  the  shore.  For  traffic  there 
are  rights  not  only  of  navigation,  eundo  et  redeundo^  but  morando,  (so  far  as 
necessary  or  reasonable,)  for  loading  or  unloading,  or  for  a  wind,  &c.  The 
enjoyment  of  each  of  those  rights  by  some  is  frequently  and  necessarily  an 
obstruction  to  the  free  and  complete  enjoyment  either  of  the  same  right  or 
of  some  other  of  the  above  rights  in  others,  ex,  gr.  ships  at  anchor  in  the 
channel  of  the  river  are  an  obstruction  to  ships  sailing,  &c.,  boats  and  wher- 
ries plying.  Keels  lying  in  the  river  are  also  an  obstruction.  But  such 
obstruction  is  not  necessarily,  nor  as  a  matter  of  law,  a  public  or  a  private 
nuisance.  Each  of  the  rights  above-mentioned  must  at  times  occasionally 
yield  and  become  subordinate,  as  may  be  necessary  or  reasonable,  at  least  in 
part,  to  some  of  the  others.  The  public  (that  is,  each  individual,)  has  not 
an  absolute  right  to  navigate  (i .  e.  sail  over)  every  part  of  the  river,  but  only 

(a)  4  Bam.  fie  Adol.  30.  (d)  1  Barn.  &  .-Idol.  441. 

(6)  Noy,  103.  (e;  6  Barn.  6c  Cress.  68(5. 

{e)  Cro.  Car.  266. 
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King'i  Bench,  where  there  is  not  a  legal  pre-occupatioD  (as  in  some  cases  there  may  be)  by 
^•^N^*^  others.  Ships,  in  order  to  load,  must  lie,  if  not  at  the  staiths,  in  the  channel 
The  Kino  of  the  river  with  their  loading  keels.  So,  in  other  trades,  the  ships  lie  at  the 
Waiid.  wharfs  or  elsewhere,  in  the  river  or  port,  to  load  or  unload  ;  and  their  ob- 
structions to  others  is  or  is  not,  as  well  as  the  erection  of  the  wharf  itself,  a 
nuisance  to  the  navigation,  in  like  manner  as  the  staiths  or  geers  themselves 
in  the  coal  trade  are  or  are  not  a  nuisance,  according  to  circumstances. 
Whether  they  are  so  or  not  is  dependent  upon  circumstances,  and  is  therefore, 
according  to  Lord  Hak^  a  question  of  fact  for  the  jury.  Afler  specifying  as  a 
nuisance  **  the  straitening  of  the  port  by  building  too  far  into  the  water  where 
ships  or  vessels  might  have  formerly  ridden,*'  he  adds,  "  it  is  to  be  observed 
that  nuisance  or  not  nuisance  in  such  a  case  is  a  question  of  fact  It  is  not, 
therefore,  every  building  below  the  high  water  mark,  nor  every  building 
below  the  low  water  mark,  that  is  ipso  facto  in  law  a  nuisance."  To  hold  the 
reverse  of  this  opinion  would  amount  to  saying,  that  if  a  man  builds  any  thing 
in  the  line  of  navigation  of  a  river,  no  matter  what  benefit  is  derived  from  ic, 
such  a  building  must  be  a  nuisance.  No  person  can  contend  for  such  a  doc- 
trine. Every  obstruction  on  a  public  way  is  not  necessarily  a  nuisance  ;  as  for 
instance,  the  hoards  put  before  houses  during  their  repair.  Yet  hoards  ob- 
struct the  way  of  the  passengers.  The  effect  of  the  passage  in  HaU  is,  that 
there  may  be  an  impediment  to  a  navigation  without  its  being  a  nuisance, 
ilex  V.  Grosvenor  (a),  in  effect,  decided  the  same  thing,  and  does  not  in  the 
least  interfere  with  the  case  of  Rex  v.  Russell.  That  case  was  expressly  re- 
cognized in  the  judgment  of  this  Court  in  Rex  v.  Pease  (6),  where  it  is  also 
said,  *'  Can  any  one  say  that  the  public  interests  arc  unjustly  dealt  with, 
when  the  injury  to  one  line  of  communication  is  compensated  by  the  increased 
benefit  of  another."  If  the  advantages  derived  here  are  in  any  degree  tem- 
porary, so  are  the  disadvantages,  the  punting  up  of  vessels  in  shore  being 
never  done  but  at  the  ebb  tide.  A  port  is  a  haven  for  ships  and  other  ves- 
selSf  and  not  merely  an  open  space  of  water,  but  has  something  artificial 
in  it,  as  wharfs,  warehouses,  &c.  (c).  It  is,  in  fact,  something  where  other 
conveniences  besides  those  of  mere  passage  are  required,  and  the  erection  of 
buildings  which  improve  those  conveniences  is  not  a  nuisance,  but  a  benefit : 
it  may  be  considered  as  carrying  out  into  full  operation  the  great  object  of 
a  port.     The  defendant  who  has  done  this  is  entitled  to  an  acquittal. 

Lord  Denman,  C.  J.— My  understanding  at  the  trial  was,  that  the  ques- 
tion was  much  the  same  as  in  Res  v.  Russell,  That  case  has  since  been 
doubted,  and  certainly  requires  examination.  In  tliat  case,  in  which  Lord 
Tenterden  differed  from  Mr.  Justice  Bayley^  it  appears  to  me  that  Mr.  Justice 
Holroyd  did  not  adopt  the  sentiments  of  the  latter  judge,  so  that  the  two 
judges  who  thought  that  there  ought  not  to  be  a  new  trial,  were  almost  as 
much  opposed  to  each  other  as  Lord  Tenterden  was  to  Mr.  Justice  Bayley. 
If  the  violation  of  any  right  is  to  be  vindicated  by  advantages  possibly  created 
to  other  parties,  the  question  of  nuisance  or  no  nuisance  will  be  entirely  one 
for  the  decision  of  a  jury  ;  and  the  rules  of  law  applicable  to  that  question 
will  be  completely  got  rid  of,  and  in  their  stead  will  be  introduced  specula- 

(a)  2  Starkic,  611.  (0  Hale,  De  Portibus,  c.  2,  p.  46. 

(6)  4  Barn.  &  Adol.  42. 
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tions  of  a  vague  and  unsatisfactory  nature.  It  is  here  contended  for  the  defend- 
ant, that  there  is  a  clear  distinction  between  a  right  of  passage  over  a  navigable 
river  and  the  right  of  using  a  port.  That  is  open  to  him  to  contend,  if,  after 
what  has  taken  place  at  the  trial,  it  can  be  doubted  of.  But  we  wish  to  con- 
sider the  circumstances  of  the  case,  and  see  whether  there  should  be  a  verdict 
of  guilty  or  not  guilty  entered,  or  whether  the  opinion  of  the  jury  should 
again  be  taken,  but  on  the  matter  differently  presented  to  them. 


Kikg't  Bench, 

^^^'^ 
The  Kino 

V. 

Wabj). 


Cur,  adv,  vult. 

Lord  Denmak,  C.  J.,  in  this  term  (a),  (l^th  January)^  delivered  judgment. 
This  was  an  indictment  for  obstructing  a  certain  part  of  the  river  Medina  (a 
navigable  river  and  public  highway),  called  Cowes  Harbour,  by  erecting  and 
continuing  an  embankment  in  the  stream  and  waterway. 

The  subject  of  indictment  was  a  causeway  projecting  into  the  water,  and 
raised  on  a  kind  of  platform.  The  causeway  originally  was  of  gravel,  shingle, 
and  stone,  called  "  a  hard,"  and  went  sloping  down  to  the  water.  The  de- 
fendant's father  had  sued  out  a  writ  of  ad  quod  damnum^  under  which  the 
proceedings  were  regularly  conducted  to  their  close,  when  he  removed  the 
causeway,  and  made  a  new  one  along  the  water's  edge,  considerably  to  the 
south. 

In  1833  this  new  causeway  or  wharf  was  considerably  lengthened  in  the 
same  direction,  which  was  inwards  up  the  harbour.  It  was  also  then  first 
raised  on  piles,  and  much  heightened ;  and  instead  of  sloping  down,  it  is  now 
at  the  extremity  five  feet  four  inches  higher  than  the  shore. 

The  indictment  was  preferred  by  the  corporation  of  Newport,  on  the  com- 
plaint of  the  harbour-master  and  water-bailiff,  who  are  sworn  to  prevent 
nuisances  in  the  harbour.  The  case  which  the  prosecutors  sought  to  establish 
may  be  taken  from  the  following  passage,  which  I  copy  from  my  note  of  the 
harbour-master's  evidence :  "  The  causeway  is  decidedly  an  inconvenience  to 
the  navigation.  Small  vessels  of  26  or  28  tons  are  much  obstructed  in  their 
tacking,  when  making  their  way  up  to  Newport  with  the  tide.  They  were  in 
the  habit  of  using  a  setting  pole,  which  this  prevents,  and  sends  them  out  of 
the  best  of  the  water."  He  described,  also,  some  inconvenience  to  which 
square-rigged  vessels,  lightermen,  and  row-boats  were  exposed,  in  conse- 
quence of  the  present  state  of  the  causeway,  both  as  to  navigation  and  landing. 
Many  witnesses  were  called  in  support  of  these  allegations. 

On  the  defendant's  part,  some  witnessea  denied  the  existence  of  these  in- 
conveniences altogether  ;  others  represented  them  as  very  trifling.  But  he 
mainly  placed  his  defence  on  the  advantages  obtained  by  the  public  from  the 
general  result  of  the  alteration — which  was  thus  described  by  the  captain  of 
a  steam-boat :  '<  I  consider  the  alteration  a  great  benefit  to  the  public, — 1st, 
in  launching  and  landing  boats  more  readily ;  2dly,  steam-boats  (and,  of 
course,  other  vessels,)  can  approach  where  they  could  not ;  3dly,  vessels 
obtain  shelter  from  the  quay."  And  these  results  were  hardly  disputed  on 
the  part  of  the  prosecution.  The  learned  counsel  for  the  defendant  cited 
Rex  V.  Russell,  and  Hale,  De  Portibus  Maris.  In  summing  up  the  evidence, 
after  a  long  trial,  I  asked  the  jury  to  state  their  opinion,  whether  the  cause-^ 


(a)  This  case  was  argued  in  Michaelma$  Term« 
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King*t  Btneh.   ^&y»  ^^  i^  altered  state,  was  a  nuisance  to  the  naTigatton,  and  whether  the 
v^.^^        public  benefit  was  greater  than  the  inconvenience.    The  jury,  after  delibera- 
The  Kino      tion,  stated  that  an  impediment  had  been  created  ;  but  I  declined  to  receive 
Wiitt).        ^^'^  expression,  as  not  necessarily  equivalent  to  the  word  nrnsanee,  as  an  im- 
pediment might  be  too  trifling  in  degree  to  be  properly  called  a  nuisance. 
They  said,  at  length,  that  they  considered  it  to  be  a  nuisance ;  but  they  added, 
both  at  first  and  at  last,  that  the  inconvenience  was  counterbalanced  by  the 
public  benefit  arising  from  the  alteration  made  by  the  defendant. 

I  had  thought  thai  this,  which  is  a  special  verdict,  was  intended  to  be  laid 
before  a  Court  of  Error  immediately ;  but  Sir  Wm.  Follett  obtained  a  rule  of 
this  Court  for  entering  a  verdict  of  not  guilty,  on  the  ground  that  the  finding 
amounts  to  an  acquittal.    And  this  conclusion  would  probably  be  found  irre- 
sistible, if  the  case  of  Rexv,  Rtusell  was  well  decided  by  the  majority  of  this 
Court :  or  rather,  if  the  direction  of  the  learned  judge  who  tried  that  indict- 
ment correctly  laid  down  the  law.  That  learned  judge  concluded  his  address 
to  the  jury  in  these  terms : — *'  If  you  think  this  is  not  placed  in  a  reasonable 
part  of  the  river,  that  it  does  an  unnecessary  damage  to  the  navigation,  or 
that  this  is  not  of  any  public  benefit,  or  that  the  public  benefit  arising  from 
it  is  not  equal  to  the  public  inconvenience  which  arises  from  it,  then  you 
will  find  your  verdict  for  the  Crown.     If,  on  these  points,  you  are  of  a  dif- 
ferent opinion,  then  for  the  defendants."     In  substance,  therefore,  it  should 
seem  that  the  jury  were  directed  to  find  the  defendant  not  guilty,  if  his  act, 
indicted  as  a  nuisance,  were  productive  of  more  public  benefit  than  public 
inconvenience.     The  greatest  weight  is  due  to  the  authority  of  Bayleft  J., 
who  thus  charged  the  jury,  and  afterwards  upheld  his  opinion  in  this  Court; 
and  no  person  can  hesitate  to  ascribe  every  quality  of  an  excellent  judge  to 
Holroffd,  J.,  who  agreed  with  him  in  thinking  that  the  rule  for  a  new  trial  for 
misdirection  ought  to  be  discharged.     But  when  we  examine  the  grounds  of 
this  opinion,  as  delivered  by  the  latter,  they  will  not  be  found  to  support  in 
any  degree  the  proposition  just  noticed  in  the  summing  up ;  on  the  contrary, 
he  plainly  considers  the  topic  to  have  been  introduced  as  an  answer  to  some 
observation  invidiously  made  to  the  defendant's  prejudice  by  the  counsel  who 
conducted  the  prosecution,  and  thinks  that  it  must  be  qualified,  throughout 
the  summing  up,  and  even  to  its  close,  by  its  connection  with  that  argument. 
Bayley,  J.,  himself,  who  delivered  his  judgment  af^er  Holrayd^  J.,  takes  a 
much  wider  range,  maintaining  the  right  to  estimate  the  balance  of  public 
benefit  and  public  inconvenience,  and  to  take  into  the  account  of  the  former, 
the  advantages  that  may  be  derived  from  the  change  by  any  part  of  the 
public.     He  takes  for  an  example  the  purchasers  of  coals,  sent  from  the 
indicted  staith  to  a  distant  market.     Lord  Tenterden  thought  it  wrong  to 
submit  such  extensive  views  to  the  jury,  and  that  the  question  ought  simply 
to  have  been,  "  Whether  the  navigation  and  passage  of  vessels  over  this 
public  navigable  river  were  injured  by  these  erections."     Lord  Tenterden*i 
dissent  must  be  allowed  to  detract  greatly  from  the  authority  to  be  ascribed 
to  the  direction  given  at  Nisi  Prius,  which  his  lordship  was  evidently  anxious 
to  sustain,  if  possible  ;  and  when  it  appears  that  Holroyd^  J.,  founds  his  sup- 
port of  the  direction  on  a  distinction  which  excludes  the  general  principle  now 
contended  for  and  avowed  by  Bayley^  J.|  the  case  of  Rex  v.  Rustell  will  ap- 
pear to  rest  on  the  single  authority  of  that  learned  judge  acting  at  JVuiPrne, 
and  satisfied,  on  reflectioui  with  the  course  which  he  had  then  taken.    It  is 
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obsertablfe,  also,  that  of  tlie  distinguished  counsel  who  opposed  the  rule  for  a  King't  Bench. 
new  trial  in  Rex  v.  RusseUt  and  of  those  who  have  addressed  us  on  the  v^v^ 
pfeseht  occasion,  none  have  maintained  that  the  direction  there  given  was  alto-  '^^  ^^^ 
gether  conformable  to  law.  If  indeed  it  were,  we  might  well  feel  some  sur-  Wabs. 
prise  that  the  doctrine  should  appear  there  for  the  first  time.  Certainly  no 
trace  of  it  has  been  discovered  in  any  law  book  of  an  early  date ;  but  the  cases 
quoted  from  Cro.  Car.  266  {Rex  v.  fVarde  and  Lyme),  and  Salkeld,  12  (Payne 
V.  Partridge),  display  a  strong  repugnance  to  it.  The  first  glimpse  of  it  is 
detected  in  some  expressions  employed  by  Lord  Tenterden  in  Rex  v.  Lord 
Grosvenor,  His  lordship  there  lays  down,  **  that  the  public  have  a  right  to 
all  the  convenience  which  the  former  state  of  the  river  afiTorded,  unless  by 
the  change  some  greater  degree  of  convenience  is  rendered.  Vessels  are  en- 
titled to  the  advatitage  of  shelter,  unless  the  want  of  it  is  compensated  by 
some  superior  advantage  resulting  from  the  alteration.*'  Hence  it  is  inferred, 
that  if  the  public  had  derived  any  new  convenience  from  the  change,  which  a 
jury  should  think  greater  than  that  which  the  nuisance  took  from  them,  or  if 
some  advantage  superior  to  that  of  shelter  had  resulted  from  tlie  destruction 
of  that  shelter,  his  lordship  would  have  directed  an  acquittal.  But  this  by 
no  means  follows ;  for  all  who  have  studied  the  course  adopted  by  that 
learned  and  cautious  judge,  are  well  aware  that  his  habit  never  was  to  lay 
down  a  larger  proposition  of  law  than  the  case  in  hand  required.  It  is  evi- 
dent that,  in  Lord  Grosvenor*s  case  (which  was  that  of  an  embankment  raised 
by  an  individual  for  his  own  profit),  the  only  question  which  he  thought  ne* 
cessary  to  be  submitted  to  the  jury,  viz.  whether  the  public  had  benefited 
by  the  alteration  made,  was  plainly  confined  to  such  benefits  as  the  public 
might  have  derived  from  it  in  the  exercise  of  that  very  right,  the  invasion  of 
Which  was  treated  as  a  nuisance.  If  he  had  contemplated  the  doctrine  of 
Rex  V.  Russell,  he  would  have  told  the  jury  to  consider  whether  that  part  of 
the  public  which  consisted  of  the  frequenters  of  the  wharf,  had  not  gained 
more  than  the  navigating  part  of  the  public  had  lost  by  means  of  the  erection 
made.  But,  even  if  the  language  employed  had  comprehended  in  its  terms 
all  possible  modes  of  compensation.  Lord  Tenterden*s  judgment  in  Rex  v. 
Russell  plainly  shows  what  his  deliberate  view  of  the  law  was,  and  that  the 
advantage  gained  ought  to  be  closely  connected  with  the  inconvenience  re-* 
suiting,  or  rather  with  that  which  would  have  been  an  inconvenience  if  it  had 
not  been  absorbed  in  the  superior  advantage.  This  is  most  apparent  from 
what  is  ascribed  to  him  in  p.  602.  In  this  view  of  the  law  my  brother  ZiN 
tiedak  authorizes  me  to  say  that  he  fully  agrees,  though  his  connection,  when 
at  the  bar,  with  the  case  of  Rex  v.  Russell  induced  him  to  take  no  part  in 
that  decision.  And  in  the  infinite  variety  of  active  operations  always  going 
forward  in  this  industrious  community,  no  greater  evil  can  be  conceived  than 
the  encotiragement  of  capitalists  and  adventurers  to  interfere  with  known 
public  rights  flrom  motives  of  personal  interest,  on  the  speculation  that  the 
changes  may  be  rendered  lawful,  by  ultimately  being  thought  to  supply  the 
public  with  something  better  than  what  they  actually  enjoy.  There  is  no 
practical  inconvenience  in  abiding  by  the  opposite  principle  ;  for  daily  ex- 
perience proves,  that  great  acknowledged  public  improvement  soon  leads  to 
a  corresponding  change  in  the  law,  accompanied,  however,  with  the  just  con- 
dition of  compensation  to  any  portion  of  the  public  which  may  suffer  for 
their  advantage.    In  the  recent  argument  the  doctrine  of  compensation  for 
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King*t  Bench,  nuisance  was  supported  by  one  analogy  only.  Mr.  Bere,  comparing  the  right 
^^v^  of  navigation  over  a  waterway  to  that  of  walking  along  the  street,  observed  that 
'J  he  Kino  the  latter  was  sometimes  interrupted  by  the  exercise  of  other  rights,  as  when 
Ward.  ^  ^ioard  is  erected  for  repairing  a  house.  But  it  rather  appears  that  the  hoard 
is  placed  for  the  safety  of  those  possessing  the  right  of  way :  if  it  leaves 
them  a  free  passage,  it  protects  them  from  inevitable  danger,  and  it  sends 
them  another  way,  if  the  whole  street  is  necessarily  obstructed.  Every 
highway  to  which  houses  adjoin  must  be  considered  as  set  out  subject  to 
those  occasional  interruptions — which  resemble  the  temporary  acts  of  loading 
coals  in  keels,  alluded  to  in  Rex  v.  Russell.  A  permanent  hoard  would  be 
abatable  as  a  nuisance,  much  resembling  the  staith  in  Rex  v.  Russell ;  the 
wharf  in  Lord  Grostenor's  case  ;  and  the  quay  for  which  this  indictment  was 
preferred.  But  the  learned  counsel  contended  that  they  did  not  want  the 
authority  of  Rex  v.  Russell^  and  could  establish  their  right  to  a  verdict  of 
not  guilty  on  the  finding  of  the  jury,  from  a  consideration  of  the  nature  of 
the  place  where  the  nuisance  is  charged.  They  say  that  the  River  Medina^ 
as  described  in  the  indictment,  is  not  merely  a  navigable  river,  but  a  port — 
Cotves*  Harbour — and  they  rely  on  tiie  various  rights  that  may  exist  togetlier 
in  such  a  place,  and  their  unavoidable  inconsistency  at  particular  times.  The 
same  remark  may,  however,  be  true  with  respect  to  a  highway,  where  right 
of  common  of  pasture  and  right  of  common  of  turbary  may  exist  at  the 
same  time.  It  is  still  more  strikingly  true  in  respect  of  navigable  rivers, 
from  which  it  seems  impossibjp  to  distinguish  the  case  of  ports  in  principle, 
though  the  degree  may  perhaps  be  different.  Where  such  rights  happen  to 
clash  in  questions  brought  before  the  Courts,  the  valuable  maxim,  *'  Sic 
utcre  tuo  ul  alienum  non  lijedas,**  will  generally  serve  as  a  clue  to  the  labyrinth. 
But  the  possible  jarring  of  pre-existing  rights  can  furnish  no  warrant  for 
an  innovation  which  seeks  to  create  a  nen  right  to  the  prejudice  of  an  old 
one.  There  is  no  legal  principle  to  justify  this  proceeding  unless  Rex  v. 
Russell  be  well  decided.  Recourse  is  then  had  to  the  great  and  venerable 
name  of  //n/e,  from  whose  excellent  treatise,  De  Portibus  Maris,  some  such 
words  as  the  following  may  be  extracted  :  **  It  is  not  every  building  below 
the  high  water  mark  that  is,  ipso  facto,  in  law  a  nuisance  :  for  that  would 
destroy  all  the  quays  that  are  in  all  the  ports  of  England,  for  they  are  built 
below  the  high  water  mark,  for  otherwise  vessels  could  no^come  at  them  to  un- 
load ;  and  some  are  built  below  the  low  water  mark  ;  and  it  would  be  impossi- 
ble for  the  king  to  license  the  building  of  a  new  wharf  or  quay — whereof  there 
are  a  thousand  instances — if,  ipso  facto,  it  were  a  common  nuisance.  Nay,  in 
many  cases,  it  is  an  advantage  to  a  port  to  keep  in  the  sea  water  from  diffusing 
at  large ;  and  the  waters  may  flow  in  shallows,  where  it  is  impossible  for  vessels 
to  ride."  But  Hale,  in  this  passage,  is  only  disputing  the  doctrine,  *<  that 
every  building  below  the  low  water  mark  is,  ipso  facto,  at  law  a  nuisance, 
which  his  observations  on  existing  quays,  and  on  such  as  may  have  been 
created  under  the  king's  licence,  effectually  disproves  ;  and  the  ai^ument  is 
strengthened  by  the  fact,  that  in  some  cases  such  buildings  are  essential  to 
the  harbours  being  navigated  at  all.  Here  is  no  question  of  balancing 
nuisances,  nor  was  the  position  intended  to  affect  the  general  rule  laid  down 
by  the  same  great  authority  at  p.  9  of  the  same  treatise,  that  "  all  nuisances 
and  impediments  of  passage  of  boats  and  vessels,  though  in  the  private 
soil  of  any  person,  may  be  punished  by  indictment."     There  is  no  incoa« 
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gruity  in  bis  afterwards  asserting  that  the  question  of  nuisance  or  no  nuisance    Kwg*t  Bweh. 
is  for  the  jury.     So  Lord  Tenterden  considered  it  in  Rex  v.  Russell,  and  he         ^-^/^ 
gave  the  form  in  which  he  thought  it  ought  to  be  submitted  to  them  ;  and  that      The  Kmo 
is  precisely  the  course  taken  on  the  trial  of  this  indictment.   The  jury,  having        Wakd. 
answered  my  inquiry  in  the  affirmative,  have  plainly  found  a  verdict  for  the 
Crown,  unless  their  added  statement  entitled  the  defendant  to  an  acquittal. 
For  the  reasons  given  we  think  it  did  not,  and  that  the  present  rule  must 
therefore  be  discharged. 

Rule  discharged. 


DoD  V.  Grant. 

'W\E MURKER  to  a  declaration,  which  commenced  by  alleging  the  defend-  i.  it  is  no  c«a»e 
ant  to  be  in  the  custody  of  the  Marshal  of  the  Marshalsea,     Special  ^JJJ^  de- 
causcs— That  in  the  beginning  of  the  declaration,  the  plaintiff  has  not  fol-  citration  withkh« 
lowed  the  rules  (a)  prescribed  by  the  Court,  for  it  is  not  stated  therein  that  that  the  defendant 
the  defendant  has  been  summoned  to  answer  the  plaintiff,  or  that  he  has  been  uiuibe  coitodj 
arrested,  or  that  he  is  detamed  m  custody  at  the  suit  of  the  plamtift ;  and  that     «.  sodi  a  modo 
the  commencement  is  in  the  same  form  as  used  before  the  Uniformity  of  !|^JjJjf  i*,^® 

Process  Act  (b) .  the  acUon  was 

1  in  an 


inferior  Court,  and 

/.  JcrciSf  in  support  of  the  demurrer.  This  declaration  is  bad^  under  the  has  been renoved; 
provisions  of  the  2  IVilL  4,  c.  39,  and  under  the  authority  of  the  new  rules,  tonaurof  Process 
Formerly  when  a  prisoner  was  in  custody  of  the  officer  of  any  one  Court,  if  Act,  and  Rules 

.,,.  .  ....  i^^v  ^      made  on  it,  do  not 

It  was  required  to  bring  an  action  against  him  m  another  Court,  the  party  «ppij^tosucha 
was  obliged  to  sue  out  a  habeas  corpus,  and  there  was  a  temporary  change  ^*  ^ 
of  custody.     But  that  is  no  longer  necessary.     The  eighth  section  of  the  node  of  declaring 
statute  (c)  has  provided  a  different  mode  of  proceeding.     The  new  rules  of  5l!Jf**n^Jjl^"JlIJ 
Michaelmas  Term,  3  IVilL  4,  have  been  framed  upon  the  provisions  of  that  not  roomenced  in 
statute.     Two  cases,  Bameti  v.  Harris  (c/),  and  Millard  v.  Milman{e),  have  "J^°Jf^**'uJ^di^ 
been  decided  upon  the  construction  of  that  statute,  and  show  that  the  former  ciaraUon  would 
alteration  of  custody  is  no  longer  necessary.     By  s.  15  of  the  Rules  of  J^iouidtegood*' 
Michaelmas  Term,  3  Will.  4,  the  following  form  is  provided  for  cases  where  ground  for  moTing 
the  defendant  is  already  in  custody,  and  is  ordered  to  be  followed  : — "  The  i„«guiarity. 
plaintiff  &c.  complains  of  the  defendant  being  detained  at  the  suit  of  the  plain- 
tiff in  the  custody  of  the  Sheriff,  [or  the  Marshal  of  the  Marshalsea  of  the 
Court  of  King* s  Bench,  or  the  Warden  of  the  ffce^"]— The  present  declara- 

(a)  Bee.  Gen.  AT.  T.  3  Will.  4.  same  shall  be  directed,  and  who  shall  forth- 
(6)  2  WiU,  4,  c.  39.  with  serve  such  copy  upon  tbe  defendant  per- 
(e)  2  Will,  4,  c.  39,  by  which  it  is  en-  sonally,  or  leave  the  same  at  his  room,  lodg- 
acted,  "  That  where  it  shall  be  iDtended  to  ing,  or  other  place  of  abode ;  and  such  process 
detain  in  any  such  action,  any  person  being  may  issue  fromeitherofthesaid  Courts,  and  the 
in  the  custody  of  the  Marshal  of  the  Marshal-  declaration  thereupon  shall  and  may  allege  (be 
tu  of  the  Court  of  Kind's  Bench,  or  of  the  pnMoertobeiothecustodyof  thesaidMarshal 
Warden  of  the  FUet  prison,  the  process  of  or  Warden,  as  the  fact  may  be,  and  the  pro- 
detainer  shall  be  according  to  the  form  of  the  ceedings  shall  be  as  against  prisoners  in  the 
writ  of  detainer  contained  in  the  schedule  of  custody  of  the  Sheri£  unless  otherwise  or- 
the  Act,  and  mariied  No.  5.,  and  a  copy  of  dered  by  some  rules  to  be  made  by  the  Judges 
such  process  and  of  all  indorsements  thereon,  of  (he  said  Courts." 
shall  be  delivered,  together  with  such  process,  (d)  2  Dowl.  P.  C.  186. 
to  ^  said  Marshal  or  Warden  U>  whom  the         («)  JM,  723. 
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JTity'i  BmcA.  tion  is  not  in  that  form,  and  ia  therefore  bad.  [L'Utledale,  /.^Should  you 
not  have  moved  to  set  it  aside  for  irregularity  ?]  No,  it  is  more  than  a  mere 
irregularity.  The  plaintiff  must  show  that  the  Court  has  jurisdietion,  whidi 
he  has  not  done  in  the  present  case :  the  declaration  is  therefore  had. 

Ba//,  cantri, — If  this  cause  was  commenced  in  an  inferior  Court,  and 
removed  by  habeas  corpus^  neither  the  statute  nor  the  new  rules  apply  to  the 
case.  As,  therefore,  this  declaration  might  be  good  under  particular  circum- 
stances, the  Court  will  not  infer  that  this  is  not  a  case  of  that  particular 
description.  If  so,  then  there  is  no  objection  on  demurrer.  Besides,  if 
there  be  any  objection,  it  is  ground  for  a  motion  to  set  aside  for  irregularity, 
and  not  of  demurrer.     Thompson  v.  Dicas  (a),  Harper  v.  Chumneys  (b). 

J.  Jervis  in  reply. 

Lord  Denman,  C.  J. — This  declaration  may  be  either  good  or  bad,  accord- 
ing to  circumstances.  If  the  action  was  originally  commenced  in  an  inferior 
Court  it  would  be  good  ;  but  it  is  said  that  we  ought  not  to  presume  that 
the  action  was  so  commenced.  As  we  must  assume  one  of  the  two  things, 
why  are  we  to  presume  that  the  action  was  not  commenced  in  an  inferior 
Court,  when,  by  so  doing,  we  shall  decide  that  the  declaration  is  wrong, 
and  shall  in  effect  oust  the  Court  of  jurisdiction  ;  when,  possibly,  circumstances 
may  exist  under  which  the  declaration  is  perfectly  right  ?  It  is  said,  that  if 
this  was  so,  it  would  be  in  effect  repealing  the  Statute  for  Uniformity  of 
Process.  If  that  is  so,  it  is  the  fault  of  the  defendant  himself.  It  is  not 
disputed  that,  if  the  fact  be  that  the  action  was  not  commenced  in  an  inferior 
Court,  this  would  be  the  proper  subject  of  an  application  to  the  Court  to  set 
aside  the  declsration  for  irregularity.  There  may  be  cases  in  which 
this  form  would  be  perfectly  right,  and  as  there  is  nothing  to  show  us  that 
the  present  is  one  of  those  cases,  I  think  that  we  ought  not  to  allow  the 
demurrer. 

LitTLEDALE,  J. — Por  any  thing  that  is  now  shown  to  us,  this  may  be  one  of 
the  cases  in  which  the  form  used  would  be  regular.  This  being  the  regular 
form  before  the  Uniformity  of  Process  Act,  let  us  see  what  alteration  has 
been  effected  by  that  Statute.  That  Act  was  not  to  spply  to  cases  which 
were  removed  fVom  inferior  Courts  into  this  Court.  The  New  Rules  suppose 
that  the  man  is  in  custody.  If  this  action  had  been  commenced,  in  the  first 
instance,  by  process  in  this  Court,  the  form  used  would  be  irregular.  We 
are  told  that  nothing  is  stated  here  to  show  that  we  have  jurisdiction,  and 
we  are  asked  to  put  this  case  within  the  exceptions  established  by  the  New 
Rules.  I  do  not  see  that  we  are  bound  to  do  that.  If  the  case  is  shown  to 
us  to  be  virithin  those  rules,  we  will  apply  them  ;  but  it  must  be  shown  to  be 
sb.  If  there  were  one  hundred  cases,  and  the  Statute  had  said  that  ninety- 
nine  of  these  should  be  treated  differently  from  what  they  had  been  at 
common  law,  and  but  one  case  was  lefl  as  at  common  law,  should  we 
be  bound  to  say,  in  any  case  that  occurred  afterwards,  that  it  did  not  faU 
within  the  one  remaining  class  of  cases  ?    In  Comyns*  Digest  (c)  the  general 

(a)  1  CroDip.  &  Mees.  768.  (ft)  8  Dowl.  P.  C.  6i0(i  (e)  Pleider,  C.  A.  8. 
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rule  is  laid  down :  that  has  been  altered  by  the  Act  in  some  cases,  but  KmgU  BmcA. 
not  in  all,  and  this  is  one  of  the  latter.     1  think  that  there  is  no  ground  for        v^v^ 
the  demurrer  in  this  case.    It  may  be  an  irregularity.  ^* 


OmiMT. 


Williams,  J.-»I  am  of  the  same  opinion.  This  may  be  a  mere  irregularity. 
If  so,  it  would  have  been  available  for  the  defendant  on  a  proper  application. 
There  is  no  reason  for  saying  that  we  must  presume  that  this  action  was 
originally  commenced  here,  and  not  brought  here  Arom  another  Court  It  is 
said  that  there  ought  to  be  on  the  face  of  the  record  a  statement  that 
it  was  commenced  elsewhere,  and  then  removed  here.  I  am  not  of  (hat 
opinion.  It  is  then  said  that  there  is  no  one  form  in  the  schedule  that 
applies  to  the  present  case.  I  answer,  for  the  best  of  all  possible  reasons, 
namely^  that  there  is  nothing  here  which  requires  any  one  particular  form. 

Judgment  for  the  plaintiff. 


The  King  v.  Boultbee. 

QN  24th  January t  1834,  Richard  Picheiing  was  convicted,    under  1  &  2     i.  mthe  i&« 
Will,  4,  c.  32,  by  a  magistrate  of  Warwickshire,  on   the   information  V'^J^'^i'^* 

1  1   .  /.    «       1    /.      1  /.        1        1        •  .«     «^.  .       •     M.   t      •         «.«     (the  0»ine  Act), 

and  comptamt  of  the  defendant,  for  that  he  the  said  Richard  Pickering  did,  is «  geDeiai  eaact- 
on  the  18th  day  of  January  instant,  in  the  year  of  our  Lord  1834,  at  the  pa-  "^^  *^i°aon^ 
rish  of  Baxterly,  in  the  said  county  of  Warwick,  unlawfully  commit  a  certain  punuaoce  of  the 
trespass,  by  entering  and  being  in  the  day  time  of  the  same  day  upon  a  cer-  Svi**br««rt»- 
tain  piece  or  parcel  of  land  in  the  possession  and  occupation  of  John  RoW'  fwi.— £r«tf,th«ta 
botham  there,  in  search  of  game  with  a  dog  andagun^  contrary  to  the  statute  niighj  nerertbe- 
in  such  case  made  and  provided  ;  and  it  was  adjudged  that  the  said  Richard  ^^  ^  ^""^  ** 
Pickering  should  for  the  said  offence  forfeit  the  sum  of  1/.,  and  should  pay  priUie  pnM- 
the  said  sum,  together  with  the  sum  of  10*.  for  costs,  forthwith.     And  the  *"^^  tb«t»i». 
magistrate  directed  that  the  said  sum  of  1/.,  being  the  amount  of  the  said  tnte  an  appeal  is 
penalty,  should  be  paid  to  John  Breadon,  one  of  the  overseers  of  the  poor  of  Slwa^nstl^ 
the  said  parish  in  which  the  said  offence  was  committed,   to  be  by  him  conviction  under 
applied  according  to  the  directions  of  the  statute  in  such  case  made  and  pro-  l^^i^'bTwch 
vided;  and  ordered  that  the  sum  of  lOs.  for  costs  should  be  paid  to  the  conviction, pro- 
said  defendant.     Pickering  gave  notice  of  his  intention  to  appeal  against  the  JhJ*t»mph!iMnt* 
conviction.     The  notice  stated  several  grounds  of  appeal,  all  of  which  were  ^^^  •  emtMin 
matters  of  substance,  and  concluded  with  a  notice  that  the  appellant  would  writing  of  auch 
on  the  trial  of  the  appeal  insist  upon  all  other  causes,  matters  and  things  "pp^  "**  **^  ***• 
which  he  could  or  lawfully  might  do.     At  the  Quarter  Sessions  for  Warwick  thmf-.^BM, 
in  March^  the  appeal  was  heard,  and  the  conviction  was  quashed  for  want  of  ^  ^  *^!!^  ^ 
form  (a),  and  the  defendant  was  ordered  to  pay  the  sum  of  14/.  11 «.  8<f.  to  adjadicate  on  a 
Pickering  for  the  costs.     The  want  of  form  alleged  was,  that  the  conviction  ^^^^^^^ 
did  not  adjudge  i\\?x  Pickering  should  be  imprisoned,  or  imprisoned  and  kept  «Dd  thatthej 

could  not  there- 
fore quash  a  con- 
viction for  want  of  fonq,  after  a  notice  of  appeal  which  only  stated  grounds  of  objection  on  tbe  merits. 

(a)  By  the  statute  no  convictioQ  is  to  be  quashed  for  want  of  form  merely. 
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to  hard  labour  till  the  penalty  was  paid,  according  to  the  form  of  the  con- 
viction, as  given  in  the  statute  I  &2  IVtU,  4,  c.  32.  The  conviction  was  re- 
moved into  this  Court  by  writ  of  certiorari^  obtained  at  the  instance  of  tbe 
defendant.  A  rule  had  been  obtained  by  Pickerings  calling  on  the  defendant 
to  show  cause  why  the  writ  of  certiorari  should  not  be  quashed  qma  impro- 
vidi  etnanavit :  and  a  rule  had  also  been  obtained  by  tbe  defendant,  calling  on 
Pickering  to  show  cause  why  the  order  of  sessions  should  not  be  quashed. 
Both  rules  came  on  for  argument  together. 

Hill  and  Kelly ,  for  Pickering. — They  contended  that  as  the  certiorari  was 
taken  away  in  express  terpis  by  the  45th  section  of  the  statute  1^2  WiU.  4, 
c.  3Z,  it  was  taken  away  in  this  case :  because,  although  it  has  been  held  that 
the  Crown  is  not  bound  by  a  clause  of  this  sort,  yet  that  only  applies  to 
cases  where  the  Crown  itself  is  directly  interested,  and  not  to  cases  where 
the  prosecutor  is  a  private  individual.  They  cited  in  support  of  this  posi- 
tion Rex  V.  Allen  (a\  They  also  submitted  on  this  point,  that  all  the 
cases  in  which  a  private  person  had  been  held  to  be  entitled  to  a  writ 
of  certiorari,  were  cases  in  which  that  person  was  the  prosecutor,  and  sought 
to  enforce  the  conviction :  whereas  in  the  present  instance  BouUbee  is  tbe  de- 
fendant, and  he  seeks  to  quash  the  conviction.  They  contended  that  the 
omission  of  an  adjudication  of  imprisonment  was  a  matter  of  substance,  for 
which  the  conviction  ought  to  be  quashed ;  and  that  the  statement  that  the 
Sessions  had  quashed  the  conviction  for  want  of  form  would  not  prevent  the 
Court  from  supporting  the  order  of  sessions. 

here  and  Daniel,  for  Boultbce, — They  argued  that  there  is  no  such  distinc- 
tion as  that  contended  for,  between  a  case  where  a  prosecution  is  instituted 
by  the  Crown  directly,  and  one  in  which  it  is  instituted  by  a  private  indivi- 
dual. They  cited,  as  cases  in  which  the  writ  of  certiorari  had  been  granted 
where  a  private  individual  was  the  prosecutor.  Rex  v.  Bodenham  (6),  Rex  ▼. 
Farewell  (c),  Rex  v.  Cumberland,  (d)  and  Rex  v.  Davies{e)\  they  also  con- 
tended that  in  Rex  v.  Allen  no  such  distinction  was  recognized ;  and  referred 
to  the  language  of  Bayley,  J.,  in  giving  judgment  in  that  case,  to  support 
that  view.  On  the  point  as  to  the  jurisdiction  of  the  Sessions  to  quash  the 
conviction  for  want  of  form,  on  a  ground  not  pointed  out  in  the  notice  of 
appeal,  they  contended  that  the  Sessions  had  exceeded  their  jurisdiction,  at 
all  events,  because  if  the  defect  were  matter  of  form— then  by  the  statute  no 
conviction  is  to  be  quashed  for  want  of  form ;  and  if  it  were  matter  of  sub- 
stance— then,  as  it  was  not  mentioned  in  the  notice  of  appeal,  it  was  not  a 
subject  over  which  the  Sessions  had  any  jurisdiction. 

Lord  Denman,  C.  J. — In  this  case  there  are  two  rules  before  the  Court, 
one  to  quash  a  certiorari  issued  by  this  Court  to  the  Quarter  Sessions  of 
IVarwick,  and  the  other  to  quash  an  order  made  at  those  Sessions,  upon  tbe 
complaint  of  a  person  named  Pickering,  who  had  been  convicted  of  an  offence 
against  the  Game  Laws,     The  conviction  against  Pickering  took  place  under 


(a)  15  East,  333. 

(6)  Cowp.  78. 

(c)  2  Stra.  1209;  1  East)  305,  n. 


(d)  6  term  Rep.  194. 
(«)  5  Teim  Rep.  626. 
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the  1  &  2  Will,  4f,  c.  3ft ;  and  on  that  statute  he  had  a  right  reserved  to  him  of  King*t  fitncA. 
an  appeal  to  the  Sessions,  which  right  he  was  to  exercise  according  to  the        ^^^v^^ 
conditions  therein  imposed.    One  of  those  conditions  is,  that  notice  in  writing      T^^^  ^^^^ 
of  such  appeal,  and  of  the  cause  and  matter  thereof,  be  given  to  the  com-      Bovi.tbee. 
plainant,  within  three  days  al\er  such  conviction,  and  at  least  seven  clear  days 
before  such  Sessions ;  and  it  is  then  enacted,  that  the  Court  at  such  Sessions 
shall  hear  and  determine  the  matter  of  the  appeal,  and  shall  make  such  or- 
der therein,  with  or  without  costs  to  either  party,  as  to  the  Court  shall  seem 
meet.     The  appeal,  and  the  notice  which  contained  the  cause  and  matter  of 
the  appeal  have  been  laid  before  us,  and   we  can  see  what  they  are.     The 
notice  contained  three  objections,  which  all  go  to  the  direct  merits  of  the 
case,  for  they  establish  that  the  party  who  complained  before  the  magistrate 
liad  no  right  to  make  such  complaint.     That  being  the  nature  of  the  notice,  it 
appears  to  me  that  this  was  the  matter  which  the  Sessions  had  to  try,  and  that 
they  ought  to  have  inquired  whether  the  conviction  was  right,  on  the  ground 
thus  stated.      The  Sessions  did  set  aside  tlie  conviction,  and  did  decide  that 
it  was  bad  ;  but  not  on  the  grounds  stated,  but  merely  on  a  point  of  fofm. 
The  conviction  iteelf  had  not  been  seen  till  that  time,  perhaps  it  had  not 
been  drawn  up  till  the  Sessions  came  on,  and  it  was  required  to  be  brought 
into  Court  to  be  for  the  first  time  canvassed  by  the  prosecutor  and  the  de« 
fendant.     The  notice  had  not  stated  this  objection  of  form  to  the  conviction ; 
the  appeal   was   made  upon  other  and   different  objections,  and  then  the 
Justices  at  Sessions  proceeded  to  try  something  which  was  beside  the  appeal 
as  presented  to  them  ;  and  they  decided  that  the  conviction  was  bad  in  mat- 
ter of  form.     If  it  is  only  bad  in  that  respect  it  is  cured  by  the  statute  ;  if 
not,  and  if  it  is  bad  in  substance,  then,  though  the  Sessions  might  have  con- 
firmed it,  the  conviction  would  not  have  justified  any  man  in  doing  any 
act  under  it.     The  Justices  at  the  Sessions  have  taken  upon  themselves  to 
do    that   which    they   are   precluded   from   doing   by   the   words  of  the 
statute — they  have  tried  the  conviction,  not  upon  the  matter  of  appeal  as 
contained  in  the  notice,  not  upon  matter  of  substance,  but  upon  matter  of 
form.     If  the  defect  is  one  of  mere  form  the  statute  says  that  it  shall  not 
defeat;  if  the  defect  be  matter  of  substance,  then  the  conviction  will  be  bad, 
whether  good  in  form  or  not.     The  45th  section  is  in  these  terms  : — «*  That 
no  summary  conviction  in  pursuance  of  this  act,  or  adjudication  made  on  appeal 
therefrom,  shall  be  quashed  for  want  of  form,  or  be  removed  by  certiorari  or 
otherwise  into  any  of  his  Majesty's  superior  Courts  of  Record."    This  lan- 
guage would  appear  to  deprive  the  Crown  and  the  individual  of  their  ordi- 
nary rights  ;  but  it  has  been  held  that  this  right  of  the  Crown  is  not  taken 
away,  unless  the  words  of  the  statute  are  distinctly  and  plainly  directed  to 
such  an  object.      A  distinction  was  attempted  in  Rex  v.  Farewell  between 
cases  in  which  the  Crown  was  the  real,  and  those  in  which  it  was  only  a  no- 
minal party ;  and  this  distinction  was  pressed  upon  the  Court  in  the  case  of 
Rex  v.  Bodenham  ;  but  in  that  case  the  Court  said : — *<  In  cases  of  this  sort 
there  is  no  distinction."     That  case  is  therefore  a  direct  authority  to  show 
that  there  is  no  distinction  between  private  cases,  and  those  where  the  Crown 
is  really  the  prosecutor.     Has  that  ease  been  overruled  ?  I  think  not.     In 
Rex  V.  Allen  the  conviction  was  held  removable  by  certiorari.    That  was  a 
private  prosecution  ;  and  Rex  v.  Bodenham  was  there  quoted  without  disap- 
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probation.  Mr.  Justice  Buyfey  agreed  with  it,  and  said  (a)  generally  that 
'<  the  Crown  as  well  as  the  subject  had  a  right  to  remove  the  proceeding  by 
certiorari^  unless  that  right  were  taken  away.  Mr.  Justice  Ba^fiey  did  not 
limit  the  right  oi  the  subject,  nor  did  any  of  the  other  Judges  put  a  limit 
upon  it ;  nor  was  the  judgment  there  founded  on  any  such  distinction.  I 
think  that  there  is  no  such  distinction  as  is  supposed  between  this  caae  and 
that  of  Rex  v.  Alkn*  It  appears  to  me  that  the  certkrwri  in  this  case  is  not 
taken  away  by  the  Act  of  Parliament.  The  Sessions  here  have  done  that 
which  they  were  not  entitled  to  do ;  and  the  certiorari  properly  lies  to  remove 
the  proceeding.  The  rule  for  quashing  the  certiorari  must  be  discharged, 
and  the  rule  for  quashing  the  Order  of  Sessions  must  be  made  absolute* 

LiTTLEOALE,  J.,  having  stated  all  the  circumstances  of  the  case,  and  read 
the  words  of  the  statute,  said : — The  direction  in  the  statute  being  general, 
the  question  is  whether  the  prosecutor  being  a  private  individual  has  a  right 
to  remove  the  proceeding  by  certiorari  ?  The  general  rule  is,  that  the  Crown 
is  not  bound  unless  particularly  named  in  a  statute.  I  concur  with  the  rule 
as  laid  down  in  the  cases  referred  to.  Out  it  is  said  that  these  are  cases  in 
which  the  Attorney-General  has  made  the  application,  or  in  which  the  Crown 
has  a  direct  interest :  but  that  is  not  so.  It  is  urged  also  that  the  pro- 
secutor here  stands  for  this  purpose  in  the  same  situation  as  a  defend- 
ant, and  that  in  fact  it  is  the  defendant  here  who  appears  on  the  &oe 
of  the  rule  to  be  called  on  to  show  cause  why  the  certiorari  should 
not  be  quashed.  I  think  however  that  that  is  making  too  refined  a  distinc- 
tion. He  is  the  prosecutor  of  the  proceeding  below,  and  so  he  shall  not  be 
debarred  from  the  right  he  enjoys  in  that  character.  The  certiorari  appears 
to  me  to  have  rightly  issued,  and  the  proceeding  to  be  proper.  What  is  the 
other  rule?  It  calls  on  the  Court  to  quash  the  Order  of  Sessions.  I  think 
that  that  rule  must  be  made  absolute.  The  Sessions  quashed  the  convictioa 
for  matter  of  form,  not  matter  of  substance.  They  had  no  right  to  do  this, 
nor  any  right  to  enter  on  any  other  matter  than  that  suted  in  the  notice  of 
appeal.  The  Sessions,  on  such  a  case  as  was  presented  to  them,  had  no  right 
to  decide  on  the  matter  of  costs. 

Williams,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  the  cer- 
tiorari was  clearly  not  taken  away,  and  that  the  distinction  which  is  supposed 
to  arise  between  this  case  and  that  of  Rex  v.  Jlien  does  not  arise  at  all. 
That  case  was  decided  on  the  authority  of  Rex  v.  Bodenham,  There  the 
distinction  now  contended  for  was  insisted  on,  and  was  by  the  Court  over- 
ruled. I  think  that  the  Order  of  Sessions  should  be  quashed.  The  appeal  is 
of  course  given  by  the  statute.  That  which  is  so  given  may  be  restrained  by 
as  many  forms  and  conditions  as  the  Legislature  may  think  fit  to  introduce. 
But  tliat  which  has  been  insisted  on  in  this  argument  has  been  expressly 
uken  away  by  the  statute — I  mean  the  objection  of  form.  When  the  appel- 
lant afler  the  conviction  gave  notice  of  the  matter  of  the  appeal,  and  stated 
what  that  matter  was,  it  was  matter  of  merits.  They  did  not  act  on  this,  but 
proceeded  beyond  and  out  of  it,  and  adjudged  the  conviction  bad  for  want  of 
form.  That  was  wrong.  I  will  only  add  with  respect  to  this  point,  that  it  ia 
certain  that  if  the  objection  taken  to  the  conviction  was  of  such  a  oatmne 


(ft)  16  Eut,  H2, 
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that  the  magistrates  had  no  jurisdiction  over  it,  the  conviction  would  not  j^ ;_>,  Bmeh. 

be  available.    Now  if  the  matter  of  form  had  not  been  relied  on  here,  the  \^/m^ 

conviction  would  not  have  been  set  aside.     The  magistrates,  in  entering  upon  The  Kino 

the  matter  of  form,  went  out  of  their  jurisdiction.  Bovltbm. 

Rule  absolute  for  quashing  the  order  of  Justices. 
Rule  for  quashing  the  certiorari  discharged. 


Morgan  v.  Brown  and  another. 

^RESPASS    for  an  assault  and  false  imprisonment.    Plea :  not  guilty,  when  a  autute 

At  the  trial  at  the  Shrop$hire    Summer  Assizes,   in   1884,   before  **''*'*  "JS251! 
WilUanUt  J.,  it  appeared  that  this  was  an  action   brought  against  the  de-  ti^n'oT/r  eerui^^ 
ftndanto,  for  having,  as  two  magistrates,  convicted  the  plaintiff  and  Richard  ^^^^^^*^xo 
Parker ^  under  the  9  Geo.  4,  c.  81,  (a)  in  a  penalty  of  4«.  and  6f.  for  costs,  fine  and  impruon 
for  an  assault  committed  upon  Elizabeth  Yapp^  and  having,  in  consequence  hJ^rtrifmore**' 
of  their  refusal  to  pay  such  sums,  committed  them  to  the  House  of  Correction  than  one  defend- 
at  Shrewebury,  for  14  days,  unless  the  money  should  be  sooner  paid  (fc).    It  top^.~!;i{^ 
was  contended  by  the  plaintiff,  that  the  conviction  was  bad  on  several  fine  on  each,  or 
grounds  (c),  one  of  which  was,  that  one  joint  fine  was  imposed  upon  two  per-  ^uonwuibltedi 
sons.     The  learned  judge  was  of  the  same  opinion  on  that  point,  and  a  ^'^^  treapaaa  maj 
verdict  was  found  for  the  plaintiff.     A  rule  had  been  obtained  for  a  new  agiTnarhini. 
trial  in  Michaelmas  Term,  1884. 

Taffimrdt  Serjeant,  and  C  Philkpst  now  showed  cause.  If  the  magistrates 
bad  jurisdiction,  they  have  exercised  it  illegally,  and  the  conviction  is  bad  ; 
and  the  plaintiff  is  entitled  to  retain  the  verdict.  The  fine  here  was  a  gross 
sum — it  ought  to  have  been  apportioned  between  the  two  persons  charged. 
The  justices  knew  the  difference  of  the  guilt  of  either  party,  and  ought  to 
have  imposed  a  fine  accordingly ;  or  if  both  were  equally  guilty,  the  amount 

(a)  By  the  27th  section  of  that  statute,  it  is  justices  do  therefore  adjudge  the  said  Riektttd 

enaeted,  that  <*  where  any  person  shall  unlaw-  Pcirferr  and  £diMr<IM0r^n  for  their  said  offence 

fally  assanlt  another,  it  shall  be  lawful  for  to  forfeit  and  pay  the  sum  of  4t.  and  also  the 

two  justices  of  the  peace,  upon  complaint  of  sum  of  6i.  for  coau ;  and  in  default  of  imme- 

any  party  aggrieved,  to  hear  and  determine  diate  payment  of  the  said  sums  as  aforesaid 

snob  offence;  and  the  offender,  upon  conviction  to  be  imprisoned  in  the  House  of  Connection  at 

thereof  before  them,  shall  forfeit  and  pay  such  Shrewtburif^  for  the  space  of  14  days,  unlesa 

fine  as  shall  appear  to  them  to  be  meet,  not  ex-  the  said  sums  shall  be  sooner  paid  ;  and  we 

ceedtng,  together  with  costs,  if  ordered,  the  sum  direct  that  the  said  sum  of  4f .  snail  be  paid  to 

of  £6.,  and  if  such  fine  as  shall  be  awarded  Gtargg  Bright,  one  of  the  high  constablts  of 

by  the  said  justices  shall  not  be  paid  either  the  said  parish  of  Hopaay,  to  be  by  him  ap- 

immediately  after  the  conviction,  or  within  plied  according  to  the  direction  of  the  statute 

such  period  aa  the  justices  shall  at  the  time  of  in  that  case  made  and  provided ;  and  we  order 

the  conviction  appoint,  it  shall  be  lawful  for  that  the  said  sum  of  6f.  for  costs  shall  be 

them  to  commit  the  offender  to  gaol  for  any  paid  to  the  said  Eiiiabeik  Yapp"    The  com- 

timenotezceedingtwocalendar  months,  unless  mitment  recited  the  convictioo,  and  directed 

such  fine  and  costs  be  sooner  paid."  that  in  default  of  immediate  payment  of  '*  the 

(fr)  The  form  of  the  conviction  was  as  fol-  said  sums,"  the  plaintiff  and  rarfter  should  be 

lows :  "  County  of  Salop.    Be  it  remembered  imprisoned  in  the  House  of  Conection  for  the 

that  on  &c.,  at  &c.,  lUehard  P&rktr  and  space  of  14  days,  nnleaa  the  *'  said  suma" 

Edward  Morgan  are  convicted  before  us  Char  lei  should  be  sooner  paid. 

Powell  and  John  Brown,  Esqrs.  two  &c.,  (c)  Several  other  points  arose  at  the  trial, 

for  that  they  the  said  Richatu  Parkgr  and  and  were  discussed  on  the  motion ;  but  aa  the 

Edward  Morgan,  on  &c.,  at  the  pariah  of  Hapi*  judgnent  is  ooofined  to  Uw  one  tbevo  attted, 

tay,  in  the  Mid  county  of  Sabp,  did  violently  they  have  been  omitted, 
iisaalt  OM  Eluobiih  Yapp;    w«  the   aaid 
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Kim^i  B^mek.  of  the  fine  of  each  ought  to  have  been  stated.  As  the  cooTiction  now  stands, 
it  IS  a  joint  fine,  and  either  party  might  have  been  called  on  to  pay  the  whole 
amoont,  by  which  the  other  would  have  escaped  withoat  any  punishment 
Rbown  and  whatever.  Or  the  conviction  tnight  appear  to  mean  that  the  fine  was  to  be 
another.  4^,  qh  each  of  them,  so  that  the  amount  of  the  fine  is  in  doubt,  and  the  persons 
convicted  might  have  been  imprisoned  in  consequence  of  inability  to  pay  the 
finej  whereas,  if  they  had  known  its  real  amount,  they  might  have  been  able 
to  pay  it  at  once,  and  so  entitle  themselves  to  be  discharged.  The  conviction 
is  uncertain,  and  therefore  bad. 

The  AUorney  General  and  Godson^  in  support  of  the  rule.  It  must  be 
taken  that  each  party  was  to  pay  half  of  the  fine.  [Lord  Denmam,  C.J.  In 
Hawkins  (a)  referring  to  11  Coke,  it  is  said,  that  where  there  are  several 
defendants,  a  joint  award  of  one  fine  against  them  all  is  erroneous— it  ought 
to  be  several  against  each  defendant,  for  otherwise  one  who  hath  paid  his 
proportionable  part  might  be  continue<l  in  prison  till  all  the  others  have  also 
paid  theirs.]  The  expressions  there  used  apply  to  a  case  where  there  are 
many  defendants — ^here  there  were  but  two,  and  the  proportionable  part  of 
each  was  easily  ascertained.  In  Rex  v.  Clarke  {b),  Lord  Mansfield 
says,  **  Where  an  ofience  is  in  its  nature  single  and  cannot  be  severed,  there 
the  penalty  shall  be  only  single,  because,  though  several  persons  may  join 
in  committing  it,  it  still  constitutes  but  one  ofience ;  but  where  the  oflfence  is 
in  its  nature  several,  and  every  person  concerned  may  be  separately  guilty 
of  it,  then  each  is  separately  liable  to  the  penalty." 

Lord  Denman,  C.  J.— The  plaintiiFhas  sued  these  defendants  for  having 
ordered  him  to  be  imprisoned  and  fined.  The  defendants  must  justify  this 
imprisonment,  as  they  have  attempted  to  do  by  the  conviction  which  had 
taken  place  before  them  ;  and  provided  that  the  conviction  itself  was  not  bad 
under  the  provisions  of  the  statute  under  which  these  justices  had  acted,  that 
justification  would  be  sufficient.  Several  objections  have  been  taken  to  this 
conviction,  and  I  am  of  opinion  that  the  conviction  is  bad  upon  the  objection  as 
to  the  joint  fine.  It  is  only  necessary  to  refer  to  this  one  objection  to  decide  the 
case.  The  only  thing  that  can  be  said  for  the  conviction  is,  that  it  is  obscure. 
But  upon  that  ground  I  think  it  would  be  bad.  It  does  not  state  exactly  what 
is  the  amount  of  the  penalty  decreed  against  the  plaintiff*.  A  man  has  a  right 
to  know  exactly  for  what  sum  he  can  obtain  his  release  from  prison,  in  order 
that  he  may  make  the  payment  and  be  discharged.  In  point  of  £Eu:t,  the 
offence  with  which  the  plaintiff  was  here  charged,  was  in  its  nature  and  cir- 
cumstances a  separate  and  not  a  joint  offence.  It  must  therefore  be  separate 
in  the  nature  of  its  punishment,  for  the  term  of  imprisonment  and  the 
amount  of  the  fine  are  in  the  discretion  of  the  magistrates  ;  and  the  fine 
imposed,  should  be  such  as  results  from  the  exercise  of  that  discretion. 
One  of  the  parties  might  have  a  fine  of  4tf.  imposed  upon  him,  and  the  other 
might  be  nearly  innocent  of  the  offence,  and  not  deserve  to  have  any  fine 
whatever  inflicted  upon  him ;  and  yet  if  a  joint  fine  might  be  imposed,  the 
comparatively  innocent  man  might  be  compelled  to  remain  in  prison  till  the 
other  paid  the  fine.  It  was  upon  the  principle  that  such  an  injustice  might 
be  the  result  of  a  joint  fine,  that  Hawkins,  in  his  Pleas  of  the  Crown,  has  said, 

(a)  2  Hawk.  P.  C.  c.  48,  s.  18.  (6)  Cowp.  610. 
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that  joint  fines  can  not  be  permitted.    The  rule  to  set  aside  the  verdict  for   KifigU  BmcA. 

the  plaintiff  must  be  discharged.  ^*^^/^ 

Morgan 

LiTTLBDALE,  J. — I  think,  as  a  general  rule,  that  it  must  appear  distinctly  Brown  and 
in  all  proceedings,  civil  as  well  as  criminal,  whether  they  are  joint  or  several.  tnother. 
Miss  Yapp  might  have  indicted  the  plaintiff  and  his  companion  jointly  or 
separately,  or  might  have  had  a  joint  or  separate  action  against  them.  She 
chose  to  proceed  criminally  against  them,  under  9  GcOn  4,  c.  31.  These 
persons  were  therefore  brought  before  the  magistrates,  who  considered  the 
case,  and  it  appeared  to  them  that  a  fine  of  4«.  ought  to  be  paid.  It  is  not 
quite  certain  whether  they  meant  that  each  should  pay  4<.  or  that  the  fine 
should  be  divided  between  the  two  persons,  but  they  directed  that,  till  the 
fine  was  paid,  they  should  be  imprisoned.  I  take  it  on  the  whole,  that  there 
should  be  but  one^  fine  of  As,  paid.  Then  the  question  arises,  whether  in  a 
proceeding  against  two  persons  a  joint  judgment  can  be  given,  that  there 
should  be  paid  one  fine.  In  this  Court,  under  such  circumstances,  a  fine  is 
always  imposed  on  each  defendant.  It  may  be  20<.  on  one,  20/.  on  another, 
and  100/.  on  a  third,  for  the  case  of  each  is  considered  separately,  with  a 
view  to  see  what  each  ought  to  pay.  The  proceeding  in  this  case  was  in 
effect  of  a  criminal  nature.  The  officer  of  this  Court  does  not  know  of  a 
fine  being  joint  when  there  were  two  or  more  persons  convicted  of  an  assault. 
The  authority  upon  the  point  is  that  which  my  Lord  cited  from  Hawkins^  which 
refers  to  the  11  Coke's  Reports  (a).  That  was  the  case  of  a  fine  upon  the  jurors 
of  a  court  leet,  and  it  was  "  unanimously  resolved,  that  the  fine  imposed  upon 
the  jurors  jointly  was  not  lawfully  imposed,  but  ought  to  have  been  assessed 
upon  them  severally."  The  reason  of  the  thing,  and  the  constant  practice  of 
the  Court,  show,  that  the  fine  ought  to  have  been  several,  for  there  may  be 
different  degrees  of  criminality  in  different  defendants  ;  but  here  the  fine  was 
imposed  upon  both,  which  might  have  the  effect  of  imprisoning  one  for  the 
offence,  as  was  argued  in  Godfrey's  case.  I  think  that  the  conviction  is 
therefore  bad,  and  that  the  rule  for  setting  aside  the  verdict  must  be  dis- 
charged. 

Williams,  J. — This  is  a  matter  affecting  the  jurisdiction  of  the  magistrates. 
If  we  must  consider  that  this  is  meant  to  be  a  fine  of  4f .  for  both,  it  follows, 
that  if  either  of  them  paid  £«.  and  his  share  of  the  costs,  if  any,  he  ought  to 
be  discharged.  But  according  to  the  form  of  this  conviction,  he  would  be 
further  liable  to  be  retained  till,  the  whole  amount  was  paid.  This  does 
affect  the  merits  of  the  case,  and  the  quantity  of  the  imprisonment,  and  I 
agree  with  the  rest  of  the  Court,  that  the  conviction  is  bad.  I  did  not 
think  it  right  at  the  trial  to  stop  the  defence,  but  I  referred  to  other  topics 
connected  with  the  case,  and  recommended,  that  if  the  jury  found  for  the 
plaintiff,  they  should  give  temperate  damages— «  recommendation  which 
they  have  adopted. 

Rule  discharged. 

(a)  Godfrey' I  case,  11  Co.  42. 
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King\  bench.  -P*  ^m  aimI  indorsed  it  to  the  defendant,  and  by  hm  it  was  again  indorsed  to 

Xi^v^  them ;  and  it  was  held,  that  the  plaintiffs,  being  liable  to  the  defendant  as 

Hali  drawers  and  indorsers,  could  not  maintain  an  action  against  him  up6n  the  biU, 

^^l^^  according  to  the  nittge  and  ciistom  of  merchants. 

ArehhoUf  in  reply. — If  the  case  of  Britten  v.  Wel^  is  meant  to  be  put  for- 
ward as  going  to  the  extent  now  stated,  it  is  not  law.  Such  transfer  of  bills 
are  common,  and  are  quite  in  accordance  with  the  usagd  and  custom  of  melr- 
chants.    A  general  demurrer  is  sufficient  in  this  case. 

Lord  Denhan,  C.  J. — The  objection  that  the  plea  ought  to  have  been 
pleaded  not  generally  in  bar  of  the  action,  but  in  bar  of  the  further  main- 
tenance of  the  action,  is  an  objection  in  form  and  notofsubstance^aad  ought 
to  have  been  made  die  subject  of  a  special  demurrer ;  and  that  not  having 
been  done,  advantage  cannot  be  taken  of  the  omission.  With  respect  to  the 
point,  that  the  drawer  had  time  given  him,  I  have  felt  much  doubt  whether  it 
should  not  have  been  averred  in  the  plea,  that  when  time  was  so  given,  the 
plaintiff  was  aware  that  he  was  dealing  with  the  same  person  who  was  the 
party  liable  as  drawer  of  the  bill.  For  there  is  some  difficulty  in  saying  on 
the  plea,  that  the  plaintiff  was  aware  that  he  was  doing  any  thing  that  would 
discharge  the  drawer  himself.  It  is  doubtful  whether  he  thought  that  the 
James  Stewart  who  drew  the  bill,  was  the  same  James  Stewart  who  indorsed 
the  bill  to  him.  But  I  felt  this  doubt  only  on  the  plea ;  for  when  I  6nd 
that  in  the  declaration  the  plaintiff  himself  describes  James  Stewart  as  the 
eaid  James  Stewart,  and  so  acknowledges  his  identity,  my  doubt  at  once  dis- 
appears, for  I  feel  that  his  own  averment  is  a  complete  answer  to  the 
objection. 

LiTTLEDALE,  J. — As  the  plaintiff  has  described  in  his  declaration,  the  James 
Stewart  who  drew  the  bill,  and  indorsed  it  to  him,  as  the  said  James  Stewart^ 
he  must  be  taken  to  know  that  the  drawer  and  indorser  were  the  same 
person.  That  being  the  case,  and  as  it  appears  that  the  cognovit  was  given 
by  a  person  who  was  a  party  to  the  bill  before  the  defendant,  there  can  be  no 
doubt  that  the  defendant  was  discharged,  who  was  only  a  party  subsequently 
liable.  It  may  be  consistent  with  the  plea,  that  the  cognovit  might  or  might 
not  have  been  given  before  action  brought ;  but  I  think  that  uncertainty 
should  have  been  made  matter  of  special  demurrer. 

Williams,  J. — It  appears  sufficiently  clear  on  the  whole  record,  that  the 
drawer  of  the  bill,  and  the  person  who  indorsed  it  to  the  plaintiff,  were  the 
same  person,  and  that  the  plaintiff  was  aware  of  that  fact ;  consequently,  that 
person  was  a  party  to  the  bill  previous  to  the  defendant.  Time  was  given  to 
him  by  the  plaintiff.  That  unquestionably  disdiarges  die  defendant.  The 
other  objection  is  matter  of  form  only,  and  should  have  been  made  die  sub- 
ject of  a  special  demurrer. 

Coleridge,  J. — James  Stewart  who  drew  the  bill,  and  James  Stewart  who 
indorsed  it  to  the  plaintiff,  appear  to  be  the  same  person.  If  so,  and  the 
cognovit  was  taken  from  him  in  one  character,  it  would  be  a  fraud  to  sue  him 
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by  €hriH<mf  G¥»ge^  and  J>0y»  at  the  expiration  of  the  leikse,  and  that  the  dila*    Kpkg'$  B^wk, 
pidationa  amounted  to  53^. ;  and  that  snch  amount  still  continued  at  tho       ^/V 
time  possession  was  given  up,  but  no  more.  He  also  found,  that  the  covenant       Jomnsov 
for  leaving  the  premise^  in  the  same  a^ate  and  condition  as  at  th^  time  of  the   tU  Ckuicli- 
demiae,  was  broken  at  the  expiration  of  the  lease,  if  the  Court  should  be  of    waxdent  %,vA 
Q|iinion  that  the  non-conversion  of  the  workhouse  into,  twp  distinct  tenements  p^^^ST'^i^bs* 
constituted  a  breach  thereof.    If  the  defendants  were  to  be  considered  aa        roa«u 
holding  after  the  determination  of  the  lease,  as  upon  the  terms  of  tenant 
from  year  to  year  simplyi  then  he  found  that  they  had  ftiUy  repaired  the 
premises  during  the  whole  of  such  their  yearly  tenancy,  so  &r  as  such 
tenants  are  liable.    If  they  were  to  be  considered  as  holding  subject  to  the 
same  terms  as  were  contained  in  the  lease,  then,  as  to  the  amount  of  dilapida- 
tions«  he  did  not  find  any  thing  to  be  due  beyond  the  53/.  due  as  b^ore 
stated,  on  i^th  December^  18538,  and  which  still  continued  due  on  Idd  Fekruar^^ 
1833,  the  dilapidations  being  the  same  at  both  periods ;  but  he  found  th^l 
the  reconversion  of  the  workhouse  into  two  houses*  in  the  same  state  and 
condition  as  at  the  time  of  the  original  demise,  would  cost  5/.    On  this  state- 
ment of  &cta  for  the  opinion  of  the  Court,  the  arbitrator  awarded  that  a 
verdict  should  be  entered  for  the  defendants,  unless  the  Court  should  be  of 
opinion  that  the  plaintiff  was  entitled  to  recover  the  said  several  sums  of  531. 
and  ^h  or  either  of  them;  and  according  lo  such  decision  of  the  Coiirt,  he 
awarded  that  the  verdict  should  be  reduced  to  the  sum  of  58i.,  53/.^  or 
5i.,  with  40«.  costs.     A  rule  was  obtained  to  show  cause  why  the  verdict 
and  judgment  should  not  be  entered  for  the  plaintiff  for  53/.  or  5/.  or  both, 
and  why  the  award  should  not  he  set  aside,  on  the  ground  that  the  arbitrator 
ought  to  have  directed  a  verdict  for  the  plaintiff  for  58A  or  53/.  or  5/. 

Takfimfd^  Seqt.,  and  OodsWt  now  showed  cause. 

Maude  and  R.  V.  Richards,  in  support  of  the  rule,  cited  Dighy  v.  Atkin' 
son  (a),  to  show  that  the  obligations  of  the  lease  rested  on  the  defendants 
by  reason  of  their  holding  over  after  the  expiration  of  the  lease.  They  also 
referred  to  59  Geo.  3,  c.  12,  ss.  8  and  17. 

Cur,  adv,  vuk. 

Lord  Dbkman,  C.  J.,  subsequently  (30th  January)  delivered  judgment.-— 
This  action  was  referred  to  a  Barrister,  who  found  certain  facts  specially 
for  the  consideration  of  the  Court.  It  appeared  that  the  plaintiff  had  bought 
the  premises  from  a  person  who  had  let  them  to  the  defendants'  predecessors 
for  a  term  of  21  years,  which  had  expired  before  the  purchase ;  that  one  of 
the  covenants  in  the  lease  was,  that  the  lessees  would  restore  the  premises  at 
the  end  of  the  term  in  proper  repair,  and  in  the  plight  in  which  they  were 
at  the  beginning  of  the  lease ;  that  the  premises  had  been  converted  during 
the  term  from  two  cottages  into  one  workhouse,  and  were  in  that  condition 
when  the  lease  expired,  and  so  continued  till  the  action  brought,  in  the  posses- 
sion of  the  successive  churchwardens :  but  that  in  all  other  respects  the  defend- 

(a)  4  Camp.  976. 
3d2 
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King'»  hemk.  BUts,  8ince  the  end  of  the  term,  had  fully  performed  the  oovenants  in  the  lease, 
v^v^^  The  arbitrator  found  damages  to  the  extent  of  the  deterioration  caused  by 
JoBNsoN  ^^  premises  remaining  in  that  state,  subject  to  the  opinion  of  the  Court ;  but 
The  Chorch-  made  his  award  in  the  defendants'  favour,  if  we  should  think  them  not  liable 
wirfeM  ind  to  make  good  that  damage.  The  plaintiff  relied  on  the  general  principle,  that 
Pmrn^HuB-'  ^^^^^  premises  are  held  over  by  the  same  tenant  of  the  same  landlord,  after 
roBD.  the  expiration  of  a  lease  granted  to  the  former  by  the  latter,  without  a  new 
contract,  the  law  will  imply  an  agreement  to  hold  on  the  same  terms.  He 
cited  the  case  of  Digby  v.  Atkinson  {a)  ^  where  a  party  so  continuing^  having 
been  originally  bound  by  his  convenants  to  keep  in  repair,  was  held  liable  to 
make  good  a  loss  by  accidental  fire.  Dighy  v.  Atkinson  would  have  been 
applicable,  if  the  decision  of  that  case  had  been  in  respect  of  a  fire  which 
had  happened  during  the  term.  But  in  respect  of  a  fire  so  happening,  the 
plaintiff  could  only  have  had  an  action  of  covenant  upon  his  lease,  not  an 
action  of  assumpsit  on  the  breach  of  an  implied  contract  arising  out  of  a 
new  tenancy  from  year  to  year,  where  the  defendants  became  tenants  of  pre- 
mises in  that  very  condition  which  they  are  supposed  to  have  undertaken 
they  should  never  fall  into.  The  change  of  parties  produces  another  diffi- 
culty. The  defendants  were  and  are  clearly  liable  to  their  original  lessor  on 
their  breach  of  covenant.  How  then  can  they  be  also  liable  to  their  new 
landlord  for  the  same  damage  as  arising  firom  the  breach  of  their  implied 
undertaking.  This  would  be  manifestly  unjust.  But  there  is  no  injustice  in 
confining  the  remedy  to  that  party,  the  convenant  with  whom  was  broken , 
who  has  either  sold  the  premises  for  a  lower  price  for  that  reason,  or  has  re- 
ceived the  full  price  on  the  supposition  that  the  damage  is  to  be  made  good. 
In  the  former  case  he  may  sue  on  his  own  account,  in  the  latter  as  trustee 
for  his  vendee.  Something  was  said  on  the  alteration  of  the  law  relating  to 
churchwardens ;  but  we  do  not  think  it  could  affect  the  present  questi<Mi,  as 
the  former  lease,  to  whatever  extent  it  may  be  binding,  is  not  the  actual  con- 
tract, but  only  evidence  of  the  contract  that  came  into  existence  upon  its 
termination. 

Rule  discharged ;  the  verdict  and  judgment  to  be  entered 
for  the  defendants. 

(a)  4  Camp.  275. 


Hall  v.  Cole, 

1.  nccianUoo    jyEMURRER  to  a  plea.    Assumpsit  on  a  bill  of  exchange  drawn  on 
cbu^,d^bing  Joseph  Watkinson  by  James  Stewart^  and  indorsed  by  him  to  the  de- 

it  as  drawn  by  one  fendant,  and  by  him  again  indorsed  to  the  said  James  Stewart^hod  by  the 

J.  8,  on  /.  W,,  in- 

doned  bj  tki  sMi  J.  S,  to  the  defendant^  bj  the  defendant  to  the  said  J.  S.,  and  by  the  said  /.  8.  to  the 
plaintiff.  Plea :  that  the  plaintiff,  without  the  knowledge  of  the  defendant,  took  from  the  said  J.  S,  a 
eognoYit  In  an  action  brougbt  by  the  plaiotiff  against  the  said  J.  S„  and  so  gave  him  time,  whereby  defend- 
ant  was  discharged  i-^HM,  that  the  plaintiff  must  be  considered,  firom  the  statement  in  his  own  declanitioo,to 
have  known  that  J.  8»  who  drew  tlie  bill  was  the  same  person  with  J.  8.  who  indorsed  it  to  him,  and  that 
bis  taking  a  cognovit  from  such  a  {lersou  was  a  discharge  of  the  defendant,  who  was  In  fart  a  subsequent 
party  to  the  Mil. 

S.  The  omission  in  the  plea  to  lUte  that  the  cognovit  was  given  before  action  brought,  or  to  state  when 
it  was  given,  so  as  to  show  whetlicr  tlie  plea  ought  to  have  been  in  bsr  of  the  action  generally,  or  only  in 
bar  of  Uie  further  maintenance  of  tlie  action,  is  only  ground  for  special  domnnv. 


HILARY  TERM,  1836.  723 

said  James  Stewart  indorsed  to  the  plaintiff.     Plea :  that  after  the  present-   King*i  Bmeh. 
ment  and  dishonour  of  the  biU,  the  plaintiff,  without  the  knowledge  and  autho-        s^^y«^ 
rity  of  the  defendant,  took  and  received  from  the  said  James  Stewart  a  cog«         ^^^ 
novit  in  a  certain  action  brought  on  this  bill  by  the  plaintiff  against  the  said         (;;g^g^ 
James  Stewart^  in  the  Court  of  King's  Bench ;  and  by  such  cognovit  the 
plaintiff  gave  to  the  said  James  Stewart  a  much  longer  time  than  would  have 
been  necessary  to  obtain  judgment  in  that  action,  whereby  &c.     General 
demurrer  and  joinder, 

Archbold^  in  support  of  the  demurrer. — The  plea  is  bad.  In  the  first  place, 
it  is  pleaded  in  bar  of  the  action  generally,  and  it  states  the  cognovit  to  have 
been  taken  after  the  presentment  and  dishonour  of  the  bill,  but  it  does  not 
state  that  it  was  taken  before  the  commencement  of  this  action.  [^Littledalef  J. 
— Is  not  that  matter  for  special  demurrer  only  ?] — No ;  it  is  a  substantial 
part  of  the  defence,  and  the  omission  of  the  statement  may  therefore  be  taken 
advantage  of  on  general  demurrer.  If  the  time  was  given  after  the  com- 
mencement of  the  action,  it  might  have  been  pleaded  in  bar  of  the  further 
maintenance  of  the  action.  It  could  not  then  have  been  given  in  evidence 
tinder  the  general  issue ;  Lee  v.  Tjevi{a).  [Lord  Deniwan,  C.  J.^Is  there 
any  other  objection  to  the  plea  ?] — Yes.  The  time  at  which  the  defendant 
became  liable  to  the  plaintiff  as  a  party  to  the  bill  is  not  distinctly  shown. 
The  name  of  James  Stewart  first  appears  as  drawer,  and  then  as  indorser  to 
the  defendant,  and  afterwards  as  indorser  to  the  plaintiff.  It  is,  therefore,  to 
be  presumed,  that  the  action  against  Stewart  was  brought  against  him  as  im- 
mediate indorser  to  the  plaintiff.  If  so,  the  plea  contains  no  matter  of  defence 
to  an  action  brought  against  the  defendant  as  a  previous  indorser  of  the  bill. 
The  plea  ought  distinctly  to  have  shown  that  the  action  in  which  time  is  al- 
leged to  have  been  given,  was  an  action  against  a  party  who  was  a  party  to 
the  bill  before  the  defendant. 

Wightman^  contrh, — The  main  point  here  is,  whether  time  given  to  a  previous 
party  on  the  bill  does  discharge  a  subsequent  party.  The  identity  of  the 
party  clearly  appears  here,  for  he  is  called  the  said  James  Stewart.  The 
objection  to  the  plea  amounts  to  no  more  than  a  formal  objection,  that  the 
plea  should  have  been  in  bar,  not  of  the  action  generally,  but  of  the  further 
maintenance  of  the  action.  In  that  case  the  demurrer  should  have  been 
special,  and  not  general.  The  argument  on  the  other  side  avoids  all  notice  Of 
the  fact,  that  the  plea  states,  that  the  plaintiff  suing  a  previous  party,  took  a 
cognovit  from  him,  whereby  the  defendant  was  discharged.  Taking  a  cog- 
novit at  least  suspended  the  plaintiff's  right  of  action.  Then,  if  the  condition 
on  which  the  party  took  the  cognovit  was  not  fulfilled  by  the  party  giving  it, 
the  former  could  not  resume  all  his  original  rights  as  to  other  parties  on  the 
bill.  A  thing  or  action  personal  once  suspended  by  the  act  of  the  party,  is 
extinct  for  ever  (6).  This  principle  was  distincdy  acted  on  in  Gould  ▼• 
Robson  (c).  Stewart  was  the  person  ultimately  liable,  so  far  as  this  action  is 
concerned,  and  time  given  to  him  was  a  prejudice  to  the  parties  intermediately 
liable  on  the  bill.     In  Britten  v.  Webb  (d),  the  plaintiffs  drew  a  bill  upon  one 

(a)  4  Bam.  &  Cress.  390.  {d)  ChiUy  on  Bills,  last  edit.  p.  29  ;  3 

(6)  Dyer,  140.  Dowl.  &  Ryl.  6^3  and  2  Bam.  &  Cress, 

(e)  8  East,  576.  463. 
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King*i  Bench,  -P-  ^n  Ai^  indorsed  it  to  thte  defendant,  and  by  hm  it  was  again  indoriKd  to 

x#v^  them ;  and  it  was  held,  that  the  plaintiffs,  being  liable  to  the  defendant  as 

Hali  drawers  and  Indorsers,  could  not  mmntain  an  action  against  him  upon  the  biU, 

^l^^  according  to  Ac  uittge  and  custom  of  merchants. 

Archboidf  in  reply. — If  the  case  of  Britten  v.  Wehh  is  meant  to  be  put  for- 
ward as  going  to  the  extent  now  stated,  it  is  not  law.  Such  transfer  of  bills 
are  common,  and  are  quite  in  accordance  with  the  usagd  and  custom  of  mer- 
chants.   A  general  demurrer  is  sufficient  in  this  case. 

Lord  Dekman,  C.  J. — ^The  objection  that  the  plea  ought  to  have  been 
pleaded  not  generally  in  bar  of  the  action,  but  in  bar  of  the  further  main- 
tenance of  the  action,  is  an  objection  in  form  and  not  of  substance,  and  ought 
to  have  been  made  the  subject  of  a  special  demurrer ;  and  tliat  not  having 
been  done,  advantage  cannot  be  taken  of  the  omission.  With  respect  to  the 
point,  that  the  drawer  had  time  given  him,  I  have  felt  much  doubt  whether  it 
should  not  have  been  averred  in  the  plea,  that  when  time  was  so  given,  the 
plaintiff  was  aware  that  he  was  dealing  with  the  same  person  who  was  the 
party  liable  as  drawer  of  the  bill.  For  there  is  some  difficulty  in  saying  on 
the  plea,  that  the  plaintiff  was  aware  that  he  was  doing  any  thing  that  would 
discharge  the  drawer  himself.  It  is  doubtful  whether  he  thought  that  the 
James  Stewart  who  drew  the  bill,  was  the  same  James  Stewart  who  indorsed 
the  bill  to  him.  But  I  felt  this  doubt  only  on  the  plea ;  for  when  I  find 
that  in  the  declaration  the  plaintiff  himself  describes  James  Stewart  as  the 
said  James  Stewart,  and  so  acknowledges  his  identity,  my  doubt  at  once  dis- 
appears, for  I  feel  that  his  own  averment  is  a  complete  answer  to  the 
olgection. 

LiTTLEDALE,  J. — As  the  plaintiff  has  described  in  his  declaration,  the  James 
Stewart  who  drew  the  bill,  and  indorsed  it  to  him,  as  the  said  James  Stewart^ 
he  must  be  taken  to  know  that  the  drawer  and  indorser  were  the  same 
person.  That  being  the  case,  and  as  it  appears  that  the  cognovit  was  gi?en 
by  a  person  who  was  a  party  to  the  bill  before  the  defendant,  there  can  be  no 
doubt  that  the  defendant  was  discharged,  who  was  only  a  party  subsequently 
liable.  It  may  be  consistent  with  the  plea,  that  the  cognovit  might  or  might 
not  have  been  given  before  action  brought ;  but  I  think  that  uncertainty 
should  have  been  made  matter  of  special  demurrer. 

Williams,  J. — It  appears  sufficiently  clear  on  the  whole  record,  that  the 
drawer  of  the  bill,  and  the  person  who  indorsed  it  to  the  plaintiff^  were  the 
same  person,  and  that  the  plaintiff  was  aware  of  that  fact ;  consequendy,  that 
person  was  a  party  to  the  bill  previous  to  the  defendant.  Time  was  given  to 
him  by  the  phintiff.  That  unquestionably  discharges  die  defendant.  The 
other  objection  is  matter  of  form  only,  and  should  have  been  made  the  sub- 
ject of  a  special  demurrer. 

CoLEHiDOE,  J. — James  Stewart  who  drew  the  bill,  and  James  Stewart  who 
indorsed  it  to  the  plaintiff,  appear  to  be  the  same  person.  If  so,  and  the 
cognovit  was  taken  from  him  in  one  character,  it  would  be  a  ftaud  to  sue  him 
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lh«l0lh€r,kira«ptet  of  tliie  flame  transaction.    Nor  can  die  plaintiff  who  todk  K%n^$  Bench. 
that  cognovit  sue  my  other  person  orAj  mediately  liable,  when  he  has       v#v^ 
disdiaiged  the  pe»on  ultimately  liable.  ^^ 

Judgment  for  the  defendant.  C<>"' 


D 


Batcheldor  v.  Hodges. 

EST  on  the  17  Geo.  2,  c.  3.     The  declaration  stated,  that  the  plaintiff  li"  debt,  on  the 

17  Gto.  2,  c.  3  s. 

was  an  inhabitant  of  the  parish  of  New  Windsor^  and  that  the  defendant  s,  against'an  over- 
was  assistant  overseer  of  the  same  parish  ;  that  a  rate  had  been  duly  made  "^^  ft>"«f«»ring 

i«i  ,  «.         ...«,  ,,*o^  1  .  to  allow  Inspection 

and  «h»wed,  and  the  plamtiff  requested  the  defendant,  as  such  asttstant  over-  or  the  me ;  it  b 
seer  as  aforesaid,  to  permit  hnn,  the  plaintiff,  to  inspect  the  said  rate,  and  [^®*fdecuAti?n* 
tendered  the  defendant  one  shilling  for  the  same ;  and  although  the  said  that  the  plaintiff ' 
defendant,  as  such  assistant  overseer  as  aforesaid,  had  the  said  rate  in  his  ^*^i^^,|^,[ 
possession,  the  defendant  would  not  permit  the  plaintiff  to  inspect  the  rate,  going  on  to  say 
hot  refused   so  to  do,  contra  fcrmam  itatuHy  whereby  plaindff  becAne  inhlblt^t.*  "**** 
entitied  «o  sue  for  Ml.    Pleat :  First,  Nunquam  indelniatus.    Secondly,  That     s.  That  lutute 
at  the  time  when  the  plaintiff  requested  the  defendant  to  permit  the  plaintiff  Mt  T^tn^ 
to  inspect  the  rate,  the  plaintiff  had  no  right  to  require  the  said  inspection,  ^„,?J**"f  ^ 
the  said  rate,  in  the  declaration  mentioned,  not  being  a  subsisting  rate  for  the  rates,  as  well  as 
relief  of  the  poor  of  the  said  parish,  or  such  a  rate  as  the  plaintiff  was  ^^^df'^'Sie**' 
entitled  to  inspect.     Thirdly,  That  the  rate  mentioned  in  the  declaration  second  section 
was  an  oW  rate,  &c. ;  that  the  time  for  appealing  against  and  questioning  Sl^iortI™"u»^ 
the  validity  of  the  rate,  had  expired  long  before  the  demand  of  inspection,  first,  where  the 
and  that  no  appeal  had  been  made,  nor  any  notice  of  appeal  given^  by  the  are,^hnrehm- 
|rfaint(ff  against  the  said  rate,  or  of  an  intention  by  him  to  question  the  ^ens,  overseers,  or 
validity  of  the  said  rate,  before  or  at  the  time  when  he  requested  the  thoriLTd^  uke 
defendant  to  permit  him,  the  plaintiff,  to  inspect,  wherefore  he  refused,  &c.  ">r«ofuiepoor." 
Fourthly^  That  after  the  rate  was  allowed  there  was  held  a  General  Quarter  appues  to  old  as 
Session  for  the  Borough  of  New  Windsor ;  that  no  notice  of  appeal  was  Jl^"nd**to*tho,, 
given,  &c. ;  and  that  the  time,  &c.  had  elapsed  long  before  the  request  made  against  which  the 
to  inflect,  wherefore  the  defendant  refused,  &c.     The  pUintiff  took  issue  JJS'eu^lli*^' 
on  the  first  plea,  and  demurlred  generally  on  the  three  others.    Joinder  in  ^eii  a*  fobsutiog 

rates* 


Cvrwood^  m  support  of  the  demurrer. — ^The  right  of  an  inhabitant  to 
mspect  the  rates  is  general,  and  that  right  is  given  him  for  the  purpose  of 
his  being  able  to  teH  whether  he  should  appeal  against  the  rate  or  not,  and 
also  to  see  whether  he  may  be  entitled  to  vote  at  the  next  election.  [Lord 
Denman^  C.  J. — The  second  plea  denies  the  right,  because  ^  rate  is  not  a 
subsisting  rate.] — It  may  be  a  subsisting  rate,  though  a  subsequent  rate  may 
have  been  made,  finr  aM  the  attears  of  the  oid  rate  may  not  have  been 
paid  up. 

Cfiannell,  contri, — The  second  plea  is  an  answer  to  the  action.  The  right 
of  an  inhabitant  to  inspect  is  limited  to  a  subsisting  rate.  [Lord  Denmatiy 
C.  J. — Subsisting  is  too  general  a  word.] — Then  the  plea  should  have  been 
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demurred  to  on  that  account  If  the  plea  is  had,  the  dedaration  here  is 
defective.  There  is  no  sufficient  statement,  that  the  party  who  brings  the 
action  is  the  party  aggrieved.  Spencely  v.  Rohinson  (a)  shows,  that  in  order 
to  entitle  a  party  to  sue  in  this  action,  he  must  show  that  he  sustained  an 
injury  by  the  act  of  the  overseer.  That  case  was  considered  in  Bennett 
V.  Edwards  (b)y  which  it  must  be  admitted  overrules  Spencefy  v.  RcAmsoHj 
unless  a  distinction  is  established  between  them.  In  Bennett  v.  Edwardtf 
it  was  proved  at  the  trial,  that  the  party  complaining  was  a  rated  inhabit- 
ant ;  it  must  therefore  be  taken,  that,  in  order  to  maintain  tliis  action,  he 
must  show  that  he  is  a  rated  inhabitant,  and  that  the  defendant  is  a  person 
whose  office  imposes  on  him  the  duty  of  allowing  the  inspection  of  the  rate. 
The  omission  to  do  both  these  things  may  be  cured  by  verdict ;  but,  until 
after  verdict,  is  fatal  to  the  action.  This  is  clear  from  the  reasoning  of  the 
judges  in  Edwards  v.  Bennett  in  error  (c) ;  and  indeed  one  expression  of 
Lord  Chief  Justice  Tindal  there  goes  directly  to  that  extent.  Now,  here,  it 
is  clear  that  the  defendant  was  merely  assistant  overseer,  and  it  is  not  dis- 
tinctly stated  that  the  plaintiff  was  a  rated  inhabitant. 

Curwood,  in  reply.«-The  defendant  is  admitted,  upon  the  face  of  the  record 
here,  to  be  the  proper  party  to  have  the  custody  of  the  books,  and  no  ques- 
tion can,  therefore,  be  raised  here  as  in  Bennett  v.  Edwards^  respecting  the 
general  liability  of  an  assistant  overseer,  for  he  is  here  shown  to  have  the 
particular  duty  cast  upon  him  by  the  nature  of  his  office. 

Lord  Denman,  C.  J. — Some  observations  have  been  made  on  the  supposed 
insufficiency  of  this  declaration.  It  appears  to  me  that  it  is  perfectly  good. 
The  decision  of  the  Court  in  Spencely  v.  Robinson  introduced  a  new  term 
into  the  Act  of  Parliament,  and  in  effect  almost  repealed  its  provisions. 
This  must  now  be  taken  to  have  been  dropped  by  general  consent.  It  was, 
in  fact,  not  repudiated  in  the  late  case  in  which  the  declaration  was  held 
good,  although,  as  in  Spencely  v.  Robinson,  it  did  not  state  that  the  plaintiff 
was  a  rated  inhabitant,  nor  that  he  was  aggrieved  by  the  refusal  of  inspection. 
It  is  obvious  that  a  party  may  be  aggrieved  by  the  very  fact  of  not  being 
rated.  Upon  the  second  point  we  have  been  referred  to  Bennett  v.  Edmards, 
in  which  it  was  said,  that  an  assistant  overseer  was  not  a  person  who,  as  a 
matter  of  course,  was  authorized  to  take  care  of  the  rates ;  and  to  Edmffdt 
V.  Bennett  (in  error),  in  which  the  Lord  Chief  Justice  Tindal  said,  that  the 
objection  to  the  declaration,  on  that  ground,  must  have  prevailed  on  demur- 
rer. He  may,  possibly,  have  meant  special  demurrer.  I  cannot  think,  that, 
at  all  events,  he  meant  more  than  that.  In  that  case  he  says,  that  the 
assistant  overseer  is  not  necessarily  a  character  recognised  by  the  law,  but 
that  he  may  be  so.  It  seems  to  me  that  he  is  so ;  and  I  Uiink  that  it  is 
impossible  to  bring  any  person  more  clearly  within  the  Act  of  Parliament 
than  the  defendant,  who,  it  appears,  was  assistant  overseer,  and  as  such  had 
the  custody  of  the  rates,  which,  according  even  to  Bennett  v.  Edwards,  would 
establish  a  duty  to  allow  the  inspection  of  them.  A  refusal  to  produce  the 
rate,  by  a  party  thus  possessing  the  means  of  withholding  it,  is  the  very  mis- 
chief which  the  statute  was  intended  to  remedy. 


(a)  3  Baro.  &  Crest.  658. 
(fr)  7  Barn.  &  Cress.  586. 


(c)  6  Biog.  290,  and  3  Youoge  &  Jenit, 
458. 
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LiTTLEDAiE^  J. — The  secoDd  point  appears  to  me  to  be  decided  by  Beu' 
nett  V.  Edwards.  The  assistant  overseer  had  the  custody  of  the  books, 
and,  according  to  that  case,  he  is  within  the  meaning  of  the  statute.  The 
next  objection  is,  that  the  plaintiff  does  not  aver  that  he  is  a  rated  inha- 
bitant, so  as  to  bring  himself  within  the  words  of  the  Act  of  Parliament, 
The  statute  says  nothing  of  his  being  a  rated  inhabitant.  As  an  inhabit- 
ant, he  may  have  an  interest  in  seeing  the  rate,  although  not  himself 
rated.  He  may  desire  to  see  whether  he  is  rated  or  not,  as  there  are  some 
privileges  connected  with  being  rated,  of  which  he  might  be  deprived,  if 
improperly  left  out  of  the  rate  ;  or  he  may  wish  to  take  another  house  in  the 
parish,  but  may  want  to  know,  before  he  takes  it,  what  sum  it  is  rated  at. 
There  is  nothing  to  call  on  us  to  say,  that  it  is  necessary  that  he  should 
appear  in  the  declaration  to  be  a  rated  inhabitant. 

Williams,  J. — I  am  of  the  same  opinion.  We  have  no  right  to  import  a 
term  into  the  Act  of  Parliament.  If  the  legislature  had  intended  that  none 
but  rated  inhabitants  should  have  the  right  of  inspection,  the  enactment  should 
have  so  expressed  it.  If  the  plaintiff,  as  an  inhabitant,  had  a  right  to  inspect, 
and  inspection  was  refused,  he  was  clearly  a  party  aggrieved  within  the 
meaning  of  the  Act.  With  respect  to  the  point,  as  to  the  defendant's  being 
an  assistant  overseer.  Here  it  appears,  on  the  face  of  the  declaration, 
that  the  defendant  was  assistant  overseer.  It  seems  that  some  doubts  have 
arisen  as  to  the  precise  character  and  quality  of  this  person's  duty.  In  the 
present  instance,  it  is  clear  that  he  was  entrusted  with,  and  had  the  posses- 
sion of  the  rate,  and  this,  I  think,  brings  him  within  the  language  of  the  Act, 
which  is  very  general,  the  expression  being,  **  the  overseers  of  the  poor,  or 
other  persons  authorized  as  aforesaid." 

CoLERiDOE,  J. — There  can  be  no  doubt,  that,  under  the  statutes  17  Geo. 
2,  c.  S,  and  17  Geo,  2,  c.  38,  in  both  of  which  the  rule  is  laid  down  in  pari 
materia,  the  rule  applies  equally  as  well  to  the  old  rates  as  to  modem  rates, 
and  it  is  clear  that  this  person  bad  a  right  to  see  the  old  as  weU  as  the 
new  rates.  The  overseers  are  bound,  by  the  ISth  section  of  the  latter 
Act,  to  keep  a  book  wherein  to  enter  attested  copies  of  all  rates  and  assess- 
ments, which  book  is  to  be  carefully  preserved  in  some  public  place,  to  which 
all  persons  assessed,  or  liable  to  be  assessed,  may  freely  resort.  There  are 
two  objections  to  the  declaration.  With  respect  to  the  first  we  must  look  at 
the  words  of  the  statute.  It  would  be  an  extraordinary  thing  if  a  declaration, 
in  the  words  of  the  statute,  were  held  not  to  be  good  upon  the  face  of  it. 
Here  it  is  in  the  very  words  of  the  statute.  As  to  the  second  objection, 
we  must  look  at  the  section  which  gives  the  right  of  inspection,  and 
imposes  the  penalty.  There  are  three  sets  of  persons  liable—'*  Churchwar- 
dens, overseers,  or  other  persons  authorized  as  aforesaid," — t.  e.  (by  refer- 
ence to  the  first  section,)  "  authorized  to  take  care  of  the  poor."  The  very 
term  <<  assistant  overseer"  of  itself  imports  that  he  is  a  person  *<  autho- 
rised to  take  care  of  the  poor." 

Judgment  for  the  plaintiff 
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MORRELL  v.    HaRVET. 

lite  toKhwfty  .tt,  jDEPLEVlN.  Cognisance  as  constable  of  the  hundred  of  East  Bart^U, 
90  4c'4^,dir«eti««  in  the  county  of  KerUf  under  a  warrant  of  distress.    The  cognizance 

the  MMMBMnt  for  stated  that  the  plaintiff  was  the  occupier  of  certain  lands  &c.  withm  the 
•Mcti^tiiatitahaii  pansh  o£  HawkhuTstf  of  large  yearly  value,  end  by  law  liable  to  be  assessed 
^_*°  ***"**  ^  ^^^  toward  the  amending  of  the  highways  within  the  parish,  accordii^  to 

Qccopi«n,iiotai-  the  form  of  the  statute  in  such  case  made  and  provided,  in  respect  of  his 
^*^0^ii^  ^  occupation  of  the  said  lands,  &c.,  and  that  L,  B.  and  J.  M,  during  all  the 
Mb«  of  tha  lamb j  time  aforcsaid,  were  surveyors  of  the  highways  within  the  said  parish,  and 
f^'i^^lS^-*  M  «uch  surveyors,  on  the  4th  of  October,  1832,  at  a  special  session  for  the 
ing  an  aMCMmeiit  highways,  held  at  &c.,  before  Z.  N.  and  F»  L.  /T.,  justices  &c.,  made  appli- 
in  the  poQod'npon  ^^^1^^  ^^  ^^®  "^d  justiccs,  and  prayed  them,  that  an  order  might  be  granted 
all  occapian  of     for  making  an  assessment  of  9d,  in  the  pound  upon  all  occupiers  of  land,  &c, 


•ufficient,  wiUiout  within  the  said  parish,  and  that  the  justices  at  such  session  being  satisfied 
aiprcMiy  aiiogint  that  the  Statute  duty  &c.  liad  been  performed  &c.,  and  that  due  notice  of  the 
aquai  ■■inMmiiii  intcution  to  apply  to  the  special  sessions  had  been  given,  did,  by  their  order 
MiAifMWjraaAM.  jn  writing,  order  that  an  equal  assessment,  not  exceeding  9d.  in  the  pound 
upon  all  occupiers  of  lands  &c.  within  the  parish,  should  be  forthwith  made 
by  the  surveyors,  and  be  allowed  and  collected,  and  that  the  money  be 
applied  for  and  towards  the  amending  &c.  such  highways  &c.  The  cogni- 
zance then  stated,  that  due  notice  of  the  application  had  been  given,  that  in 
pursuance  of  the  order  an  equal  assessment,  not  exceeding  9d.  in  the  pound, 
upon  all  and  every  the  occupiers  of  lands  &c.  within  Hawkhursty  was  made 
and  duly  allowed ;  that  the  plaintiff  was  assessed  for  and  in  respect  of  the  said 
lands  Sec,  then  in  his  occupation,  within  the  said  parish,  in  the  sum  of 
45L  ISs.  ^d.  being  afbr  the  rate  of  9d.  in  the  pound;  that  dW.  Os.  dfdl, 
parcel  thereof,  was  unpaid ;  that  the  surveyor  made  complaint,  and  that  a 
distress-warrant  was  granted,  and  the  defendant  justified  under  the  distress- 
warrant.  Special  demurrer  :  assigning  seven  causes  of  demurrer,  of  which  it 
is  now  only  necessary  to  state  the  second,  which  was,  that  the  cognizance 
ought  to  have  shown  that  the  order  for  the  assessment  was  an  order  for  an 
assessment  of  so  much  in  the  pound,  on  the  yearly  vake  of  the  lands  &c«  in 
the  parish,  and  that  the  assessment  was  such  an  assessment  accordingly,  nei- 
ther of  which  is  shown. 

WighimaH%  in  support  of  the  demurrer. — The  assessment  here  is  clearly 
bad.  It  is  made  upon  the  dOth  section  of  the  13  GetK  3,  Ck  78|  whSdi  ex- 
pressly  provides  that  no  such  assessment  '*  shldl  exceed  die  rate  of  6d.  in 
the  pound,  of  the  yearly  value  of  the  lands  and  tenements^*'  This  asseaament 
does  not  show  on  the  face  of  it|  that  it  is  made  under  this  provision.  In 
Gill  V,  Scrivens  (a),  it  was  laid  down,  that  where,  in  a  danse  iniiposing  a  for- 
feiture^ there  is  an  exception,  the  party  suing  for  the  forfeiture  must  negative 
the  exception.     The  principle  of  that  case  nrast  govern  the  present  (6).    Hie 


(a)  7  Term  Rep.  27.  neoeiMiy  where  the  exemption  is  contained 

(6)  But  see  Steel  v.  Smith,  1   Bani.  U      in  a  proviso  not  incorporated  with  the  enact- 
,  where  it  waa  held,  that  thia  ia  not      ing  clause  by  any  words  of  lefeienot. 


(6)  Bu 
lid.  94,  y 
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next  dfejection— [Lord  Denmanf  C.  J;-^Tt  Aj^pelkn  Very  ^oubtfiH  ^heth^  ttieitt  kin^'i  Hen^. 

18  ahy  qnestion  here  necessaty  to  be  decided,  except  as  to  the  goodness  of  the  ^^^^w 

cogniKaAce  in  not  setting  out  the  subject-matter  of  the  rate,  and  Hie  yearly  .   J^*"**!- 

value  of  ^e  land  on  which  the  assesstnent  is  nmde-^ibr  this  appean  to  be  Hartby. 
necessary  under  the  statute,  to  t^title  the  justices  to  lAsess  at  all.    If  that  is 
so^  no  other  point  will  come  into  discussion.] 

Vkatmdl^  timtrit, — This  Assessment  does  not  depend  for  its  validity  solely 
on  the  30th,  but  alito  on  the  45th  section  of  the  statute,  and  under  thM  section 
it  is  good. 

Cur.  dMR^.  trnli. 

Lord  DfiKMAK,  C.  J.,  after^frards  (SOth  Jaimary)  gave  judgment.— The 
defendant  makes  cognizance  as  bailiflTof  th^  hundred  o£  East  Barr^ddt  under 
a  warrant  of  distress,  dii^cted  to  him  by  two  justices  of  the  peace,  for  levying 
a  highway  assessment.  The  cognizance  avers,  that  the  two  ileay-wa^ens 
made  application,  at  a  special  sessions,  for  an  assessment  of  dd,  in  the  pound 
on  all  occupiers  of  lands,  tenements,  woods,  tithes,  and  hereditaments,  and 
that  the  justices  ordered  such  assessments  upon  all  occupiers  of  lands  &c. 
to  be  forthwith  made ;  and  it  then  proceeds  to  justify  the  taking  under  a  war- 
rant of  distress  issued  for  non-payment  of  such  assessment.  This  cognizance 
was  demurred  to  for  numerous  causes,  one  of  which,  we  think,  raises  a  valid 
objection.  The  act  requires  that  the  rate  shall  not  exceed  9d,  in  the  pound 
on  the  yearly  value  of  the  lands,  &c.,  subject  to  be  rated.  The  averment  is, 
that  the  assessment  was  made  bn  the  occupiers  of  lands  &c.,  and  that  it 
did  not  exceed  9d.  in  the  pound  |  but  not  (as  the  statute  requires)  that  it  did 
not  exceed  9d,  in  the  pound  on  the  yearly  value  of  such  lands,  &c.  The 
averment  that  the  assessment  does  not  exceed  9d,  in  the  ^und,  has  of  itself 
no  meaning,  but  must  be  referred  to  something ;  and  if,  consistently  with  the 
ordinary  use  of  words^  it  can  be  referred  to  lands  &c.,  which  are  mentioned 
immediately  befbre,  the  statement  will  still  be  defective — ^fbr  the  meaning 
must  then  be  the  value  of  the  lands,  and  not  their  yearly  value.  For  this 
defect,  without  considering  the  others  alleged,  our  judgment  must  be  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 


Doe  d.  Tatham  t;.  Wright* 

j^JECTMENT,  tried  before  Oumey^  B.  at  tlie  Lancaster  Summer  Assizes,  j^  ^^^^^^^ 
1834  ;  verdict  for  the  defendant.     The  lessor  of  the  plaintiff  claimed  trytbsvmUdiiy  of 

awiUfUiaqowUon 
tonied  upon  Uie 
sanity  of  the  devisor,  arising  from  general  imbecility.  Letters  of  various  dates  and  npon  varioos  subjects, 
written  to  him  by  persons  of  respectability,  since  dead,  fn  which  he  #«s  addressed  as  a  person  of  sound 
mind,  found  shortly  after  hYs  death  in  his  library  With  tba  seab  brokcft,  were  teodered  and  received  in 
evidence,  without  any  proof  of  anstrers  being  returned,  or  any  other  act  done  by  tfa^  devisor  in  relation  to 
them ;— oJfiM,  on  motion  for  a  new  trial,  on  the  grouttd  of  the  Improper  tecep^on  of  evidence,  that  the 
letten  were  not  admisHble  i-^UM  also,  that  If  evidence  had  been  given  of  any  act  done  in  relation  to 
them  by  the  devisor,  the  letters  would  have  been  admissible :— J7«M  also,  that  as  they  were  improperly 
roeeived  in  evidence,  the  proper  course  wa«  to  grant  a  new  trial,  without  entering  Into  any  Inquiry,  as  to  what 
might  have  been  the  txtettt  of  their  vfTect,  or  wbethciv  without  tfaOD^  tfaere  was  fuffictent  Cfidtoce  (o  »w> 
taio  the  verdict.     . 


I  ejectment,  to 


Wbiort. 
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King^i  B^neh,  AS  heir  at  law  of  John  Manden,  deceased.  The  defendant  claimed  as 
v^^^^  devisee  under  his  will.  The  point  to  be  tried  was  the  validity  of  that  wiU, 
^'  ^  depending  on  the  question,  whether  Mr.  Marsden  was,  at  the  time  of  making 
Tatham  ^he  will,  of  sound  mind^  or  from  natural  imbecility  incapable  of  making  any 
V.  ^  disposition  of  his  property.  It  appeared  that  Mr.  Marsden  lived  to  be  nearly 
70  years  of  age  ;  and  evidence  was  given  applicable  to  the  greater  portion 
of  his  life.  The  description  of  evidence  was,  the  opinions  of  witnesses  who 
had  been  acquainted  with  him ;  and  evidence  of  his  acts  and  conduct,  and  of 
the  mode  in  which  he  was  treated  by  others^  together  with  the  mamier  in 
which  he  received  that  treatment.  Amongst  other  evidence,  the  defend* 
ant  tendered  several  letters  of  various  dates  and  upon  various  subjects, 
written  to  Mr.  Marsden  by  persons  of  respectability,  some  of  them,  but  not 
all,  having  a  post  mark  corresponding  with  the  date,  and  in  all  of  them  Mr. 
Marsden  was  addressed  as  a  person  of  a  sound  mind.  It  was  shown  by  extrinsic 
evidence,  that  these  letters  were  found  with  many  others,  shortly  after  the 
death  of  Mr.  Marsden^  in  his  bureau  in  his  library,  with  the  seals  broken : 
it  was  also  shown,  that  the  persons  by  whom  they  were  written  were  well 
acquainted  with  Mr.  Marsden^  and  that  they  were  dead ;  and  their  hand- 
writing was  proved.  It  was  not,  however,  shown  that  any  answers  had  been 
returned  to  them  by  Mr.  Marsden,  or  that  any  letters  had  been  written  by 
him,  to  which  they  might  have  been  answers,  nor  that  any  act  whatever  had 
been  done  by  Mr.  Marsden  in  relation  to  them.  The  object  with  which  the 
letters  were  tendered,  was  to  show  the  manner  in  which  Mr.  Marsden  was 
treated  by  the  writers  of  them.  The  learned  judge  received  the  letters  (a). 
A  rule  was  granted  for  a  new  trial,  on  the  ground,  amongst  others,  of  the 
improper  reception  of  the  letters  in  question. 

Sir  F.  Pollock,  Atcherley,  Seijt.,  Wightman,  TcmGnson,  and  Martin^  showed 
cause. — This  being  a  question  of  sanity,  where  the  alleged  insanity  arises 
from  general  imbecility,  the  evidence  necessarily  extended  throughout  the 
whole  period  of  the  life  of  the  deceased.  The  only  evidence  which  can  be 
adduced  on  such  a  subject  seems  to  be  one  of  three  descriptions — either  the 
acts,  conduct,  and  declarations  of  the  party  whose  sanity  is  in  question — the 
conduct  of  other  persons  towards  him^  and  their  treatment  of  him — or,  lastly, 
the  opinions  of  persons  who  are  competent  to  form  a  just  opinion  on  the 
subject.  The  letters  in  the  present  case  were  tendered  and  received,  as 
being  evidence  of  the  second  class ;  and  as  showing,  by  unequivocal  acts, 
what  was,  at  the  time^  the  manner  m  which  Mr.  Marsden  was  treated  by  the 
persons  who  wrote  them.  It  is  not  contended  that  they  were  receivable  as 
evidence  of  opinion,  they  were  merely  offered  as  evidence  of  treatment. 
On  that  ground  it  is  contended^  they  were  receivable  (6).  The  admissibility 
of  the   letters  of  a   wife   to    her  husband  in  actions  for  criminal  con- 


(a)  Tbis  ejectment  had  been  before  tried  judgment  was  however  given  on  the  point  of 

before  Qumty,  B.  at  the  La^icaUer  Spring  the  admissibility  of  the  letters,  because  a 

Assiies»  1833.     On  that  occasion  these  same  venirt  de  novo  was  awarded  on  another  point 

letters  were  tendered  and  rejected  by  the  learn-  The  learned  judge  stated  on  this  occasion,  the 

ed  judge.    A  bill  of  exceptions  was  then  ten-  difierence  of  opinion  abovementiooed ;  and  on 

dered  and  sealed ;  and  on  error  brought  in  the  that  ground  received  the  letters,  that  the 

Court  of  Exchequer  Chamhor,  a  difierence  of  subject  might  undergo  further  consideration, 

opinion  existed  among   the  judges.     No  (h)  I  Starkie  on  Evidence,  p.  57, 2  edit 


Cresswell  rose  in  support  of  the  rule.    He  was  stopped. 


Cur.  adv.  vult. 


Lord  Dekuak,  C.  J.,  on  a  subsequent  day  (Feb,  1)  delivered  judgment. — 
This  case  rests  at  present  on  a  single  point,  that  of  the  admissibility  of  cer- 
tain letters  tendered  on  the  trial  of  the  question,  whether  the  testator  was 
competent  to  make  a  will.  The  plaintiff  denied  the  testator's  competency, 
alleging  his  entire  natural  incapacity.  Such  an  issue  opens  a  wide  door  for 
the  admission  of  evidence,  as  every  transaction  of  the  testator's  life,  every 
expression  he  ever  used,  and  his  manner  of  conducting  himself  on  the  most 
ordinary  concerns,  may  have  a  bearing  on  the  question.    The    letters 


(a)  1  Bam.  &  Adol.  90.  Ch)  2  Moore,  153. 

'^8  BiDg.  376.  (t)  2  Barn.  U  Aid.  u«r.. 

3  Hagg.  Eocl.  Rep.  790.  (k)  1  Cromp.,  Meea.  &  Ro8«  919, 1  Tyr. 

I  3  Hagg.  Eccl.  Rep.  609.  &  G.  112. 


6  BiDg.  56.  (/)  5  Not.  &  Man.  617. 

I  1  Taunt.  12.  (m)  1  Stark,  on  End.  468,  2  ed. 

3  East,  451. 


Wkxgbt. 
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versation,  furnishes  a  strong  analogical  argument.    In  cases  of  that  de-   ging^g  Bench. 
scription  they  are  received,  for  the  purpose  of  showing  the  character  of  the        v^v^ 
relation  of  the  parties  towards  each  other  at  the  time.    Here  also  the  letters  were  I>oi 

offered  to  show  the  relation  in  which  Mr.  Marsden  stood  with  the  writers ;  or,    '  j^^^^,, 
in  other  words,  in  the  manner  in  which  he  was  treated  by  them.     Trelanmey  v.  v. 

Coleman  (a)  and  Willis  v.  Bernard  (6),  are  the  authorities  on  this  branch  of  the 
argument.  In  the  Ecclesiastical  Courts,  evidence  of  this  description  appears 
to  be  constantly  admitted  on  questions  of  the  same  kind.  This,  though  not 
direct  authority,  is  still  entitled  to  very  considerable  weight.  It  was  done  in 
Waters  v.  Hewlett  (c) ;  and  although  the  point  does  not  appear  in  the  report 
as  printed,  the  manuscript  notes  of  the  learned  editor  show  that  such  was  the 
case.  The  same  point  arose,  though  not  so  distinctly,  in  Wheeler  and  Batsford 
V.  Aldersan(d)f  and  was  decided  in  the  same  way.  Even,  however,  if  the 
evidence  was  improperly  received,  that  is  no  ground  for  a  new  trial,  if  the 
Court  can  see  that  upon  the  whole  of  the  evidence  there  was  sufficient  with- 
out the  letters  to  maintain  the  verdict.  Doe  d.  Lord  Teynham  v.  Tyler  (f), 
Horford  v.  Wilson  (/),  Edwards  v.  Evans  (g),  Nathan  v.  Buckland  (A),  and 
Tyrwhitt  v.  Wynne  (t).  [Coleridge^  J. — Are  you  aware  of  two  cases  since 
Doe  V.  Tyler — the  one  Crease  v.  Barrett  (Ar),  in  the  Exchequerf  and  the 
other  De  Rutzen  v.  Fan-  (/)  in  this  Court — in  which  Doe  v.  Tyler  was  con- 
sidered, and  a  different  conclusion  come  to  ?]  The  motion  for  a  new  trial 
is  an  application  to  the  discretion  of  the  Court,  which  they  will  not  grant 
unless  substantial  justice  cannot  be  done  without  it  (m).  In  the  present 
case,  there  was  abundance  of  evidence,  besides  the  letters  in  question,  to 
maintain  the  verdict.  Besides,  the  present  action  being  an  ejectment,  there 
is  no  such  strong  reason  for  granting  a  new  trial,  as  there  might  be  in  cases 
where  the  judgment  is  conclusive.  Another  reason  might  be  urged  why  no 
new  trial  should  be  granted;  it  is  not  the  best  remedy.  A  bill  of  excep- 
tions might  have  been  tendered  :  or  the  Court  may  now  withhold  the  new 
trial,  unless  the  plaintiff  will  consent  to  a  special  verdict. 
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Kvig'$  BMdk.  tendered,  wriHen  itt  the  liio^  of  dieir  sev^iml  datai^  bj  ve^e^uVe  p^noat 
VvV        now  d^oMfledj  who  weve  aoqu«im^  with  ihe  tesUtois  had  t^een  fonad  in 
^o>         his  home*  with  the  seah  brokeot  shortly  after  his  death.    No  other  civeiim- 
Tathav       stance  was  proved  relative  to  these  lettersy^no  act  of  the  testator's  was 
o.  shown  to  have  produced  them,  or  to  have  followed  upon  them.    But  it  has 

WaioHT«  i^g^  strongly  contended  before  usj  as  it  was  at  the  trial*  and  as  it  had  been 
argued  in  a  former  stage  of  the  cause,  that  the  emtenta  of  these  letters 
ought  to  be  laid  before  a  jury,  as  showiiig  in  what  manner  the  testator  was 
treated  by  the  writers  *,  and  such  treatment,  atvitracted  from  ail  corcespond- 
iog  conduct  on  his  part,  was  said  to  be  evidence  to  disprove  his  alleged 
imbecility.  Without  dispute,  any — the  least — ^act  done  by  the  testator,  with 
reference  to  the  letters,  would  have  made  them  evidence }  for  such  act  could 
not  be  properly  explained  without  recourse  to  them*  Andif  reeeived,iio 
rule  of  law  could  have  prevented  their  full  effect  from  being  produced  en  the 
minds  of  the  jury.  An  attempt  waa  accordingly  made  to  show  that  he  had 
done  something  with  them,  for  it  was  said,  that  as  the  seals  were  brokei^,  s 
presumption  arose  of  his  having  read  them.  But  this  woidd  be  a  stroqg 
presumption,  where  the  testator's  imbeciUty  is  the  very  foot  in  issue }  sad 
even  if  the  presumption  be  made,  as  the  power  to  read  is  not  inconustent 
with  such  a  character  of  mind,  it  is  plain  that  no  inferenee  arises  Ikora  his 
having  read  them.  He  may  have  thrown  them  aside  when  read,  from  utter 
incapacity  to  understand  them  $  and  the  state  in  which  they  were  found 
affords  no  evidence,  which  makea  that  hypothesis  less  probable  than  the 
other.  The  manner  in  which  a  man  is  treated  by  persons  igaoraint  of  his 
intellectual  character,  would  be  obviously  of  no  v^ue.  But  even  if  well 
acquainted  with  him,  their  treatment  does  not  prove  their  opinion.  The 
respectful  phrases  may  be  ironical,  or  employed  for  the  very  purpoae  of  eir* 
cumventing  the  party  addressed,  on  the  presumption  of  his  imbecility.  Thti 
might  be  apparent,  from  the  language  itself,  to  those  who  knew  the  habits  of 
the  writer.  It  is  no  answer  to  aay  that  sueh  remarks  are  rather  on  the  eflbot 
than  the  admissibility  of  the  evidence,  and  fit  for  the  consideration  of  the 
jury.  We  do  not  think  it  worth  while  to  observe  here,  that  those  who  pro- 
duce the  letters  may  be  much  more  reasonably  expected  to  explain  them  by 
circumstances,  than  those  against  whom  they  are  produced.  This  may  bean 
observation  on  their  effect,  while  what  has  been  said  appears  to  us  to  prove, 
that  it  must  be  a  matter  of  complete  uncertainly  whether  these  tetters, 
written  by  strangers  to  the  suit*  do  or  do  not  express  their  genuine  senti- 
ments. The  learned  counsel  wiQi  howeveri  remind  ua,  that  they  diacUim 
the  lettera  as  proofa  of  the  opinion  of  the  writers,  e^r  of  a^y  fael  mentionad 
in  themt  and  that  their  only  object  is,  to  show  the  treatment  which  the  tes- 
tator received  fiom  other  persons.  But  if  it  be  admitted,— and  we  think  it 
cannot  be  denied,<^that  the  letters  would  prove  absolutely  nothings  if  they 
proceeded  flt>ro  persona  unacquainted  with  the  deceased,  or  if  they  were  inaia- 
cere  and  hypocritical,  it  inevitably  follows^  that  their  relevancy  to  the  question 
does  depend  on  their  representing  the  real  opinion  of  the  writers.  Indeed 
we  apprehend  that  no  person  can  really  doubt  that  this  is  th^  only  rational 
view  in  which  they  can  be  considered  applicable ;  and  however  ii^ieniously 
the  proposition  may  be  wrapped  up,  we  can  discover  bo  other  principle  on 
which  a  man  of  plain  con^mon  sense  could  permit  the  letters  to  influence  bis 
decision  of  the  matter  in  issue.  Letters  written  may  be  said  to  be  an  act  dose. 
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hul  «Q  likewise  me  deeb^ratiawi  vmHe )  and  letlem  wilhoul  eenre^pepd^io^ 
we  eiMUkQl  disUngiiwh  ftom  oral  dedaratma,  proved  to  have  been  inade  al 
the  Mine  liipe,  and  left  withpul  «n  answer.    Who  doea  not  perceive  thai 
decbrationt  would  be  much  more  prpbaUy  true,  if  made  by  the  party  tohia 
own  Gonfideniial  frienda,  than  if  addressed  to  himt  whose  state  of  mind  they 
are  suppoa^  to  elucidate^    Yet  4)ese  are  admitled  on  all  hands  to  he  no 
evidence.    The  hardship  of  excluding  these  letters  was  powerfully  urged, 
sinee  it  was  said  that  letters  of  a  contrary  tendency  might  undoubiedly  have 
been  givei^  in  evidence  \  and  that  the  jury  were  in  fact  much  influenced  hy 
the  manner  in  which  the  testiitor  was  treated  by  children  pursuing  him  in 
the  street  like  one  deprived  of  reason.    But  the  answer  is,  that  letters  of  a 
contrary  tendency,  tendered  under  the  same  circumstances,  have  never,  to 
our  knowledge,  been  held  admissible,  nor,  in  our  opinion,  could  they  he 
received.    So  the  insults  offered  to  him  as  an  idiot  by  boys  when  he  widked 
out,  are  not  evidence,  as  the  ads  of  the  hoys,  their  treatment  of  him  as  such, 
is  nothing }  but  the  manner  in  which  he  received  that  treatment  falls  within 
the  scope  of  our  rule,  and  may  certainly  furnish  strong  proofs  in  affirmance 
or  refutation  of  the  proposition  under  inquiry.      The  argument  for  the 
defendant  appears  indeed  to  be  founded  on  a  fallacious  use  of  the  word 
*<  treatment.**    The  hehaviour  of  J.  to  B,  may,  without  impropriety  of  lan- 
guage, he  called  <*  treatment"  of  him,  though  he  be  absent  or  adeep,  and 
wholly  unconscious  of  what  is  done.    ^.  might  thus  evince  his  high  or  mean 
opinion  of  B,*%  understanding  and  character,  hut  such  proof  of  his  opinion  is 
allowed  to  he  no  evidence  in  a  Court  of  Justice.    If  such  hehaviour  were  ob- 
served by  A<  towards  £.  in  his  presence,  and  while  he  was  in  a  state  of  con- 
sciousnesA,  his  conduct  in  return,  with  reference  to  the  forms  of  society,  and 
to  the  natural  feelings  of  human  nature  in  similar  circumstances,  might  afford 
atrong  evidence  of  the  state  of  his  intellect.     In  this  latter  case  the  treatment 
of  B*  by  4^  must  be  given  in  evidence,  not  as  treatment,  hut  because  fi.'a  con* 
duct  thereupon  cannot  be  understood  without  it.     This  bears  an  exact 
resemblance  to  letters  sent  and  answered,  or  dealt  with  in  any  way ;  the 
former  case  is  that  of  letters  merely  written  and  received,  without  proof  that 
the  party  receiving  them  did  any  thing  in  sespect  to  them.    Though  it  can 
hardly  be  necessary  to  guaid  against  misoonpeption  in  this  particular,  we  may 
as  well  observe,  that  our  exclusion  is  only  of  these  letters  as  independent 
evidence.    If  any  such  had  been  written  by  living  persons,  who  came  on  the 
trial  to  give  an  opinion  on  the  testator's  capacity,  at  variance  with  that  to  he 
collected  Irom  his  letters,   these  might  have  been  placed  in  their  hands 
lev  the  purpose  ot  cross-examination,  and  under  some  chvumstancas  might 
have  been  given  in  evidence  to  contradict  their  statement.     We  are  not 
told  of  any  case  before   the  present,  in  which   evidence  of  this  descrip- 
tion has  been  admitted  in  our  Courts.     In  the  absence  of  authority,  one 
analogy  was  thought  to  come  near  the  principle  contended  for, — the  re- 
ception, in  an  action  for  criminal  conversation,  of  letters  written  by  the  wife 
to  the  husband  at  an  earlier  period.     But  this  evidence  stands  on  a  diSbr- 
ent   and   clear  ground;    for  letters   so  written  before  the  separation  are 
part  of  the  conduct  pursued  by  the  wife  towards  her  husband,  showing 
that  she  treated  him  with  kindness,  and  that  he  has  been  deprived  of  an 
affectionate  partner.     On  questions  of  this  kind  at  Doctors'  Commons,  we 
were  informed  that  tlie  evidence  of  treatment  arising  from  the  letters  of 


Kiftg'tBfm^ 


d. 
Tatvah 

WsieaT. 
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Kwg*%  fi«ii«A.   third  parties  has  been  received.    We  feel  great  respect  for  the  authority 
^v^        of  Ecclesiastical  Courts,  and  should  lament  the   adoption  of  inconsistent 
I>o£  rules  of  evidence  there  and  in  Westminster  Hall.    But  we  must  observe, 

TiTiiiiif       ^^  ^^^  reports  of  any  such  decbion  are  not  satisfactory,  and  that  they 
V.  can  have  no   weight   without   an  accurate   statement  of  all  particulars. 

WBiouTi  We  can  easily  conceive,  that  under  the  general  term  "treatment"  letters 
from  other  persons  might  be  looked  at  to  disprove  incapacity;  but  we 
can  hardly  imagine  them  to  be  brought  forward  so  wholly  stripped  of  cir- 
cmnstances  as  not  to  have  proof  of  something  done  with  them  by  the 
testator.  Whenever  papers  of  such  a  description  shall  be  laid  before  any 
spiritual  judge  in  this  country,  we  see  no  reason  to  doubt  that  he  will 
take  the  same  view  of  their  admissibility,  as  that  which  we  are  now 
declaring.  We  must  by  no  means  omit  what  passed  in  the  Exchequer 
Chamber,  where  this  identical  question  was  raised,  but  not  decided,  because 
the  judgment  on  another  point  rendered  it  superfluous.  There  is  reason  for 
believing,  that  of  seven  judges  who  sat  in  that  Court  of  Error,  four  thought 
these  letters  were  receivable,  and  three  were  of  the  contrary  opinion.  It  is 
out  of  deference  to  the  doubtful  state  in  which  the  point  was  thus  left,  that 
we  have  thought  it  our  duty  to  re-consider  our  first  impression  upon  it,  and 
enter  fully  into  our  reasons.  Whatever  may  be  the  ultimate  opinions  of  our 
learned  brethren  when  they  fully  examine  the  question  with  reference  to 
legal  principles,  and  with  the  sense  of  judicial  responsibility  attached  to  their 
announcement  of  them,  we  are  bound  to  act  upon  our  own  clear  conviction, 
that  the  evidence  was  not  by  law  admissible.  Sir  F.  Pollock  indeed  suggest- 
ed, that  we  might  act  upon  the  example  of  the  Common  Pleas  in  Doe  d.  Lord 
Teynham  v.  Tyler,  and  might  enter  upon  an  inquiry  whether,  even  thougli 
this  evidence  may  have  been  improperly  received,  there  was  not  proof 
enough  in  the  cause  without  it  to  warrant  the  verdict.  But  as  this  Court 
has  so  lately  (a)  on  full  consideration,  and  in  conformity  with  a  decision  of  tlie 
Cowtof  Exchequer  (6),  disclaimed  the  discretion  which  appears  to  have  been 
exercised  by  the  Court  of  Common  Pkas  in  Doe  d.  Lord  Teynham  v.  Tyler, 
we  need  not  repeat  our  reasons  for  holding,  that  where  evidence  formally 
objected  to  at  nisi  prius  is  received  by  the  judge,  and  is  afterwards  thought 
by  the  Court  to  be  inadmissible,  the  losing  party  has  a  right  to  a  new  trial. 
lliis  must  be  considered  as  the  judgment  of  my  brothers  Littledale  and 
Coleridge,  and  myself.  Our  two  brothers  having  been  engaged  in  the 
cause  while  at  the  bar,  have  taken  no  part  in  the  deliberation.  I  may, 
however,  mention,  that  in  a  similar  case  (c)  tried  before  my  brother  PaUe- 
son  slV  Wells,  in  18d4,  he  received  and  rejected  letters,  according  to  the 
line  which  we  have  now  drawn. 

Rule  absolute. 


(a)  In  ThM  Barm  de  BiUsM  Sf  W^e  v.         (b)  In  GreaM  v.  Bamt^  I  CM.  &  Rot,  91 9; 
Forr,  5  Ner.  U  Man.  617.  I  Tvr.  &  Gnmger,  128. 

(e)  Wopdforde  ▼.  Bum, 
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King*t  Bgneh. 

The  Baron  de  Rutzen  and  Wife  v.  Farr. 
The  Same  v.  Lloyd  (a). 

I^EBT  for  tolls  on  certain  cattle^  goods,  and  merchandizes  brought  for  sale     i.  accoudu  of 
into  a  fair  and  market  of  the  plaintiffs,  in  right  of  the  Baroness,  at  toiu^i'^i^^Md 
Narherthf  and  bought  there  by  the  defendant.    Plea :  the  general  issue.    At  market,  signed  by 
the  trial  before  Gumey^  B.,  at  the  Spring  Assizes,  1834,  for  the  county  of  aui'llghiinMrifthe' 
Pembroke^  the  plaintiffs,  in  order  to  prove  the  title  of  the  Baroneu  de  RuizeH^  «*"'»  of  theetew- 
produced  and  put  m,  amongst  other  documents,  accounts  of  rents  and  tolls  „«  not  edmiMii'ie 
received  for  the  fair  and  market,  found  among  tlie  family  muniments  of  title.  **,*^J*"*^|Jl|,^! 
Some  of  these  accounts  were  in  the  handwriting  of,  and  signed  by,  a  Mr.  to  the  toUi, though 
James  deceased,  the  steward  of  the  plaintiffs'  ancestor,  in  which  the  steward  JjJ^fj^"^^** 
charged  himself  with  the  receipt  of  certain  sums  for  the  rent  of  the  market,  cuimimt'i  ances- 
To  these  no  objection  was  made.     Other  accounts  of  the  same  nature  were  ***^*  j^  in^initoii 
produced,  signed,  not  by  the  steward,  but  by  a  person  named  Pro/Aeroe^  who  ue  evidence  bt 
styledhimself  the  clerk  to  that  steward.     No  evidence  was  given  to   show  ^n^fojanew 
that  this  person  ever  was  employed  by  the  steward,  but  the  papers  were  ten-  trial ;  and  the 
dered  as  speaking  for  themselves.     They  were  objected  to  by  the  counsel  contlder  the  que^ 
for  the  defendant,  as  not  admissible  in  evidence ;  and  it  was  strongly  urged,  tiou  of  lu  mat^ 
that  the  papers  signed  by  the  supposed  clerk  were  not  receivable,  as  they  did  upoa'the  minds 
not  even  affect  to  charge  the  person  signing  them  with  any  liability.    They  of  the  jury. 
were,  however,  received  in  evidence  by  the  learned  judge,  and  a  verdict  was 
found  for  the  plaintiffs.     A  rule  had  been  obtained  in  Easier  Term,  1R34, 
calling  on  the  plaintiffs  to  show  cause  why  that  verdict  should  not  be  set 
aside,  and  a  new  trial  had,  unless  it  should  be  agreed  to  turn  the  facts  into  a 
special  case :  but  this  was  not  done. 

CrestweU  and  John  Evans  (the  Attometf-General  was  with  them)  showed 
cause  against  the  rule. — The  admission  of  these  accounts  is  not  sufficient 
ground  for  a  new  trial,  for  the  evidence  they  furnished  was  immaterial,  and 
could  not  have  affected  the  verdict. — [Lord  Denman^  C.  J. — If  the  evidence 
was  admissible  at  all,  it  does  not  lie  in  the  mouth  of  the  party  offering  it  to 
say  that  it  could  not  affect  the  case.  Coleridge,  J. — There  was  a  case  of 
Crease  v.  Barrett,  lately  decided  in  the  Exchequer  upon  that  point  (6).] — The 
evidence  here  was  clearly  admissible.  All  the  entries  in  the  accounts  were 
entries  charging  Jamesy  and  though  he  did  not  make  up  these  accounts,  they 
were  made  up  by  a  person  in  his  employment,  and  were  afterwards  adopted 
by  him.  They  must,  therefore,  be  considered  to  be  accounts  made  and 
signed  by  James,  and  being  entries  charging  himself,  are  clearly  admissible 
in  evidence.  In  Doe  d.  Lord  Teynham  v.  Tyler  (c),  the  Court  looked  to  the 
evidence  to  see  whether  it  could  have  produced  any  effect  on  the  minds  of  the 
jury.  Here  it  is  clear  that  the  evidence  was  admissible,  or,  if  not  admissible, 
that  as  it  was  only  in  corroboration  of  other  evidence,  which  was  clearly  ad- 
missible, the  Court  will,  as  in  Doe  d.  Lord  Teynham  v.  Tyler,  look  at  the 

(a)  The  first  of  theie  cases  was  argued     Cromp.  Mees.  &  Ros.  919 ;   S.C.X  Tyr.  & 
in  j/tcWfaMt  Tenn,  1836»  (25th  Ifavtmbtr;)     G.  112. 
the  last  in  Hilary  Tenn,  1836,  (23d  January.)  (c)  6  Bing.  561. 

(h)  Not  then  leported;   since  reported,  1 

VOL.  I.  3  K 
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King's  Bench,    Other  evidence,  to  see  whether,  on  that  alone,  the  jury  might  not  properly  hive 

v^v^        founded  their  verdict. 
The  Baron  de 

RuTZEif  &  Wife  g.^  ^  ^^^^  (inUon  and  E.  V.  WUIimm  weit  with  him,  but  were  not 
Fa«k.  heard,)  in  support  of  the  rule. — Jama  was  the  managing  attorney  and  steward 
The  Same  of  a  former  tenant  of  this  esUte,  and  PrdJkrot  was  a  clerk  in  Jmks's  offloe, 
and  was  in  the  habit  of  making  out  the  aooounts.  The  aeconnta  thus  pre- 
pared cannot  possibly  be  evidence  against  a  third  party,  for  tbey  ai»  not 
papers  in  the  handwriting  of  a  person  charging  himsalf  against  hb  own  in- 
terests :  they  were  therefore  inadmissible.  There  is  nothing  in  this  case  to 
charge  Proikeroef  nor  even  Jama,  Even  if  an  actk»  could  be  brought  aguost 
Jametf  the  papers  would  merely  be  accounts  found  in  the  ancestor's  pot- 
session,  showing  that  accounts  of  the  estate  were  rendered  by  Jssscst  to  him. 
These  accounts  were  not  signed  by  Jama — the  others  were :  the  fiur  in- 
ference, therefore,  would  be,  that  these  accounU  had  not  been  recognised  by 
him.  As  to  the  question  whether  these  papers  were  material  or  not,  that 
point  is  sufficiently  disposed  of  by  the  authority  of  CrMse  v.  BmrreUf  where 
the  Court  of  Exchequer  declared,  that  if  the  rule  in  Doe  d.  Lord  TeytUum  v. 
Tyler^  was  acted  upon  to  the  extent  stated  in  that  case,  the  Court  would,  ia  a 
degree,  assume  the  powers  of  a  jury — a  course  which  it  is  not  at  all  proper 
should  be  adopted. 

Cmr.  ado.  mtk. 

Lord  Denvav,  C.  J.,  afterwards  delivered  judgment. — This  was  a  rule  for 
a  new  trial  in  a  case  in  which  the  plaintiflfs  had  brought  debt  for  tolls.  Id 
order  to  prove  that  the  pkintiffs  had  a  title  to  the  market,  recourse  was  had 
to  certain  leases  found  among  the  muniments  of  their  estate,  and  alao  to  cer- 
tain accounts  of  rents  for  the  same  market,  found  in  the  same  place.  Some 
of  these  were  accounts  signed  by  a  person  who  was  the  steward  of  the  plain- 
tiffs* ancestor,  wherein  he  charged  himself  with  the  amount  of  such  rents, 
and  to  these  no  objection  was  made.  Other  accounts  of  the  same  nature  were 
produced,  signed,  not  by  such  steward,  but  by  a  person  styling  himself  derk 
to  such  steward.  There  was  no  parol  evidence  to  show  that  this  person  was 
ever  employed  by  the  steward,  but  the  papers  ware  tendered  as  speaking  for 
themselves.  They  were  severally  objected  to  when  tendered,  but  the  learned 
judge  admitted  them  in  evidence.  We  are  clearly  of  opinion,  that  they  were 
not  admissible,  because  they  did  not  purport  to  charge  the  person  whose 
signature  they  bore.  We  were,  however,  strongly  urged  to  discharge  this 
rule  for  a  new  trial  (even  though  this  evidence  might  have  been  improperly 
received),  on  account  of  the  manifest  preponderance  of  the  proof  arising  from 
that  evidence,  which  was  not  objected  to.  To  induce  us  to  adopt  that  course, 
the  case  of  Doe  d.  Lord  Teynham  v.  Tyler,  in  the  Common  Pkast  was  strongly 
pressed  upon  us,  founded,  as  it  was,  upon  some  former  precedent,  both  in 
this  Court  and  the  Common  Pieas,  The  same  argument  was  urged  in  the 
Court  of  Exchequer^  in  a  late  case  of  Crease  v.  Barrettt  where  evidence  had 
been  improperly  rejected,  but  the  Court  there  answered,  that  it  might  be  that 
the  evidence  thus  improperly  rejected  might  be  readily  explained,  and  might 
not  weigh  in  the  least  against  the  other  and  strong  evidence  to  which  it  was 
opposed  ;  but  they  could  not,  upon  that  account,  refuse  to  submit  it  to  the  con- 
sideration of  a  jury.     Par  Are,  B.,  who  pronounced  the  judgment  of  the  Court 
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disciUMes  the  point  at  lafge,  and  a  new  trial  was  granted,  because  the  Court  King't  Bench. 

could  not  say  that  if  the  evidence  had  been  received,  it  would  have  had  no  v^v^^ 

effect  with  the  jury,  nor  was  it  clear  beyond  all  doubt,  that  if  the  verdict  had  The  ^won  de 

been  the  other  way,  it  would  have  been  set  aside  as  improper.     In  like  man-  ^^ 

ner,  we  are  not  convinced  that  the  documents  improperly  admitted  in  the  Farr. 

present  case  did  not  weigh  with  the  jury  in  forming  their  opinion  :  or  that  their  The  Same 

verdict,  if  given  for  the  defendant,  must  have  been  set  aside  as  against  evi-  LloVd. 
dence.     Upon  this  point,  therefore,  the  rule  must  be  made  absolute,  and  we 
need  not  refer  to  the  numerous  other  points  that  were  debated. 

Rule  absolute. 


The  Kino  v.  The  Inhabitants  of  Eooe  Lane. 

INDICTMENT  for  not  repairing  part  of  a  highway,  leading  from  the  town-     *•  where  by  au 
,.        f  r\iJL  .  T\        1        L    •     .u      .  f        r  n      ^        .        Act  of  Parlwinent 

ship  of  Oldhamf  past  or  near  Dryclough,  m  the  township  of  Roytont  to-  trustees  are  autho- 
wards  and  into  the  township  of  Crompton,  the  said  part  being  situate  in  the  n**^}®  «»•*«  » 

_,       .  «»,,         -r  •!  !•         n   -n  •!  •  m       n  r%  -»    foad  from  ooo 

distnct  of  Edge  Lanct  m  the  township  of  Royton^  m  the  parish  of  Prestwtck  point  to  anuUier, 
cum  Oldham,  commencing  at  a  certain  ancient  highway  there,  leading  from  ^^^JJ^^Jj^J  ^^^^ 
Oldham  to  Rochdale,and  extending  thence  towards  Crompton  aforesaid, contain-  condiUon  prere. 
ing  in-length  1091  yards,  and  in  breadth  12  yards.    At  the  trial  before Gurn^y,  b«oJang"aK. 
B.,  at  the  Lancaster  Spring  Assizes,  1893,  a  verdict  was  found  for  the  Crown,  way  repairable  by 
subject  to  the  following  case :— The  part  of  the  road  for  the  non-repair  of  forefwhwe  a'^^ 
which  the  indictment  was  found,  is  within  the  district  of  Edge  Lane.    This  ^o*>  p°>7  ^f  the 
district  has  always  repaired  the  highways  within  it,  which  would  otherwise  the  parish  uTwhUrh 
be  repairable  by  the  parish  at  large.   The  road  indicted  was  made  mider  the  "»*'  i^.^***"*  »  "- 
45  Oeo,  S,  c.  vii.,  intituled,  "  An  Act  for  making  and  maintaining  a  road  from  bound  to  repair  it, 
HoUmnfood,  in  the  township  otChadderton,  to  Featherstall,  in  the  township  of  ^^^"J^^V^'ti.e 
Hvnderijleldi  in  the  county  palatine  of  Lancaster^  and  for  making  and  main-  pubUc,  to  whom 
taining  several  branches  of  road  to  communicate  therewith."     This  act  was  nty  M?nil"been 
repealed  by  the  7  &  8  Geo.  4,  c.  Iv.,  intituled,  '<  An  Act  for  making  and  before  many  timrs 
maintaining  a  road  from  HoUinwood  to  Littlehorough^  and  other  roads  com-  ^^^^  ^^  ^^° 
mum'cating  therewith,  in  the  county  oi  Lancaster,*'    The  latter  act  contains     2.  it  is Uie same 
a  ckiuse,  that  it  shall  be  put  in  execution  for  the  purpose  (amongst  others)  of  n>a?irm^e  an- 
amending,  widening,  diverting,  altering,  repairing,  improving,  and  keeping  in  ^^  **>«  authority 
repair  the  roads  leading  to  Dryclough^  through  ShaWi  New  Hey,  and  Milnrom  acu  of  pariia- 
to  Rochdale.     The  7  &  8  Geo.  4,  c.  Iv.,  was  repealed  by  11  Geo.  4,  c.  xcii.,  "^^^  loyttouf 
intituled,  <<  An  Act  for  improving  and  maintaining  the  road  from  Wemeth  to  and  enactments 
LittUborough  and  other  roads  communicating  therewith,  in  the  county  of  [°J^**^^J'^"j^j®  J!^^ 
Lantastefi*  whereby  it  is  declared,  that  it  shall  be  put  into  execution  for  the  if  it  appears  tiiat 
purpose  of  (amongst  other  things)  improving,  repairing,  amending,  widening,  Jj^ctTtT.!^"!! 
diverting,  altering,  and  keeping  in  repair  the  roads  leading  from  Wemeth  by  was  to  make  one 
Coppice  Nook  and  Wtstwood  to  Uin  Nook,  and  for  making,  maintaining,  and  ro^d  ""°"' 
keeping  in  repair  the  proposed  new  line  of  road  from,  at,  or  near  Uin  Nook  in 
Oldham  to  Dryclough  in  Royton  ;  and  also  for  improving,  repairing,  amending, 
widening,  diverting,  altering,  and  keeping  in  repair  the  road  leading  from 
Dryclough  through  Shaw  to  New  Hey ;  and  for  making,  maintaining,  and 
keeping  in  repair  the  proposed  new  line  of  road  from  the  then  turnpike  road 

3  E  2 
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King*i  Bench,  at  NexD  Hey,  to  or  near  to  Littkborough,  by  the  said  recited  act  autborised  to 
Ni^v^^/  be  made ;  and  also  for  improving,  repairing,  amending,  widening,  diverting, 
Tbe  Kino  altering,  and  keeping  in  repair  the  branch  road  leading  from  New  Hey  tbroagfa 
The  Inhabitants  Milnroto  to  Rochdale  ;  and  also  the  branch  of  the  road  from  Goats  to  GrmM 
of  Edoi  Laki.  in  Crompton ;  and  also  the  branch  road  leading  from  Bent  Green  to  Middletom. 
Many  of  these  new  lines  of  road,  and  the  branch  roads,  are  still  unfinisbed, 
but  some  have  been  finished.  The  road  now  in  question  is  part  of  that  men- 
tioned in  the  7  &  8  Geo.  4,  as  leading  from  Drychugk  through  Ska»^  Nes 
Hey  and  Milnrow  to  Rochdale  ;  and  also  of  the  road  mentioned  in  the  1 1  Geo, 
4,  as  leading  from  Dryclough,  through  Shaw,  to  New  Hey,  The  whole  of 
this  line  of  road  was  properly  made  and  completed  in  1806,  from  which  time 
hitherto  it  has  constantly  been  travelled  over,  and  used  as  a  public  road  from 
Dryclough  and  New  Hey,  at  both  of  which  places  it  joins  other  lines  of  public 
roads.  Houses  and  cotton  mills  have  been  erected  at  the  sides  of  it,  and 
during  the  whole  of  this  period,  until  the  middle  of  1882^  the  necessary  re- 
pairs have  been  done  to  it  by  the  respective  parishes  through  which  the  road 
passes ;  and  this  road  forms  a  communication  between  the  several  places 
through  which  it  passes,  and  the  public  roads  at  Dryclough,  Shaw,  New  Hey, 
and  Rochdale.  The  want  of  repair,  as  stated  in  the  indictment,  is  admitted  by 
the  defendants.  The  indictment,  and  the  several  Acts  of  Parliament  men- 
tioned in  the  case,  and  a  plan  agreed  to  by  both  parties^  may  be  referred  to, 
and  used  as  part  of  the  case. 

Wtghiman  (with  whom  were  Sir  F,  Pollock  and  Laurence  Peel,)  for  the 
Crown. — The  question  is,  whether  the  inhabitants  of  a  district  through  whidi 
a  public  road  passes  can  defend  themselves  from  liability  to  repair  it»  on  tbe 
ground  that  some  one  or  other  out  of  a  number  of  other  roads  connected  with 
it  has  not  been  completed.  If  the  whole  formed  but  one  line  of  road»  made 
under  the  authority  of  one  act,  it  might  be  so,^for  such  was  in  effect  the  de- 
cision in  Rex  v.  Cumherworth  (a).  But  that  is  not  the  case  here.  These  roads 
were  made  under  the  authority  of  different  statutes,  and  in  several  cases  have 
different  termini.  They  are  altogether  distinct  and  different  roads,  and  any 
one  of  them  being  completed,  the  parishes  or  districts  through  which  parts  of 
it  pass,  at  once  become  liable  to  its  repair.  But  even  Rex  v.  Cwnberworih 
has  been  considered  as  carrying  the  law  too  far.  That  case  was  founded  oo 
Rex  V.  Hepxvorth  (&)  ;  and  in  giving  judgment  in  Rex  v.  Cumherworth,  Lord 
Tenterden  said,  '*  This  case  is  not  distinguishable,  in  fact,  from  Rex  v.  Hep- 
worth.  If  there  had  been  no  decision  on  the  subject,  I  should  have  entertained 
some  doubt."  But,  even  taking  the  case  of  Rex  v.  Cumherworth  as  an  unim- 
peachable authority,  it  does  not  decide  this  case, — for  there  the  line  of  road 
was  one  entire  line  of  road  from  one  place  to  the  other,  made  under  one  act, 
while  here  there  are  several  different  roads  made  under  different  acts.  Then 
comes  the  case  of  Rex  v.  Nethertkong  (c).  Till  that  case,  it  was  doubtful 
whether,  after  the  passing  of  a  turnpike  act,  authorizing  the  levying  of  tolls, 
and  creating  a  trust,  the  parish  was  liable  at  all ;  but  that  case  decided  that 
the  tolls  were  only  in  aid  of  the  funds  raised  from  the  paridi,  which  was 

(aS  3  Bam.  &  Adol.  108.  Lent  Assizei in  1829. 

(h)  Cited  in  argument  in  Bei  v.  Cumber-  (c)  2  Barn.  &  Adol.  179. 

worth,  as  decided  by  HvUock,B.,  at  the  York 
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treated  as  primarily  liable  to  the  repair  of  a  public  road.     There  can  be  no    King*s  Bench. 
doubt  that  the  road  in  this  case  is  a  public  road.     The  later  acts  relating  to         v^s^^ 
these  lines  of  road  treat  it  as  such,  and  as  such  it  has  been  treated  by  all      '^**®  ^***^ 
parties.     Adoption  or  dedication  by  the  parish  is  no  longer  necessary.     The  xbe  Inhabitants 
doctrine  was  first  stated  in  Rex  v.  St.  Benedict  (a) ;  and  again  in  Rex  v.  o(  Edge  Lanb. 
MeUorip).  [Lord  Denman,  C.  J. — That  doctrine  may  be  considered  overruled.! 
It  was  overruled  in  Rex  v.  Leake  (c)  directly,   with  reference  to  Rex  v.  St. 
Betudict,  which  was  there  fully  brought  under  the  notice  of  the  Court.     The 
case  of  Rex  v.  The  Justices  of  the  West  Riding  of  Yorkshire  (</)  is  not  applicable 
to  the  present,  for  the  only  point  for  which  it  could  be  referred  to  here,  is  one 
which  turns  entirely  on  the  use  of  the  word  "  respectively "  in  one  of  the 
clauses,  and  that  word  is  not  found  in  any  of  these  acts.    In  Rex  v.  Hasling" 
Jieid(e),  the  usage  of  the  defendants  to  repair  the  roads  was  taken  strongly 
against  them.     Here  there  has  been  a  usage  to  repair,  and  the  question  of 
mistake  cannot  arise,  for  it  is  not  mentioned  in  the  case. 

BlackburnCt  for  the  defendants. — All  the  branches  of  the  roads  must  be  com- 
plete before  any  one  can  become  a  public  road,  and  before  the  public  can 
become  liable  to  be  charged  with  its  repair.  The  argument  on  the  other 
side  amounts  to  this,  that  a  road  may  become  a  public  road  before  the  persons 
who  obtained  the  Act  of  Parliament  have  done  what  that  act  requires,  in 
order  to  make  it  a  public  road.  To  adopt  such  a  doctrine  would  be  to  over- 
throw one  of  the  best  established  principles  of  the  law  with  regard  to  the 
construction  of  this  class  of  Acts  of  Parliament.  In  Rex  v.  Croke  (f),  it  was 
distinctly  laid  down,  that  where,  by  statute,  a  special  authority  is  delegated  to 
particular  persons  affecting  the  property  of  individuals,  it  must  be  strictly 
pursued.  Rex  v.  Cumberworth  only  followed  up  that  principle,  which  was 
also  distinctly  recognised  and  adopted  by  Lord  Eldon  in  Blackmore  v.  The 
Glamorganshire  Canal  Company  (g),  where  he  said,  **  It  does  not  appear  to  me 
important  to  consider  whether  these  iron  works  have  or  have  not  any  right  to 
the  water,  founded  upon  usage  prior  to  the  making  of  this  canal,  because  I 
follow  and  adopt  the  expression  of  the  Lord  Chief  Justice  of  the  King's 
Benchy  and  I  am  glad  to  fasten  myself,  in  some  measure,  on  his  great  authority, 
and  say,  that  when  I  look  upon  these  Acts  of  Parliament,  I  regard  them  all 
in  the  light  of  contracts  made  by  the  legislature  on  behalf  of  every  person 
interested  in  any  thing  to  be  done  under  them,  and  I  have  no  hesitation  in 
asserting,  that,  unless  that  principle  is  applied  in  construing  statutes  of  this 
description,  they  become  instruments  of  greater  oppression  than  any  thing 
in  the  whole  system  of  administration  under  our  constitution."  Again, 
be  says,  "  Such  Acts  of  Parhament  have  now  become  extremely  numerous, 
and  from  their  number  and  operation,  they  so  much  affect  individuals,  that  I 
apprehend  those  who  come  for  them  to  Parliament  do  in  effect  undertake  that 
they  shall  do  and  submit  to  whatever  the  legislature  empowers  and  compels 
them  to  do,  and  that  they  shall  do  nothing  else  ;  that  they  shall  do  and  shall 
forbear,  as  well  with  reference  to  the  interests  of  the  public,  as  with  re* 
ference  to  the  interests  of  individuals."     Rex  v.  Hepworth,  which  adopted 

(a)  4  Barn.  &  Aid.  447.  (c)  2  Maul.  &  Selw.  558. 

(b)  I  Barn.  &  Adol.  32.  (f)  Cowp.  26. 

(e)  5  Barn.  &  Adol.  469.  (g)  I  Myl.  &  Keen,  154. 

(d)  5  Bam.  &  Adol.  1003. 
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King**  Btnch,    t^is  principle,  was  not  the  first  case  declaring  the  rule  now  contended  for. 
v^v^        Tliere  had  been  another  case  at  a  previous  Assizes  at  York,  before  Mr. 
The  King      Baron  BayUy,     The  roads  here  are  not  different  roads,  bat  different  parts 
Thclnhabitanib  ^f  the  same  line  of  road;  and  though  provided  for  by  different  acts,  the 
of  Edge  Lane,  object  of  all  those  acts  is  the  same,  and  the  last  is  but  an  adoption  and  an 
enforcement  of  the  first.     Rex  v.  Cumbcnvorih  has  not  been  overruled,  but 
is  perfectly  good  authority ;  and  the  law,  as  there  laid  down,  is  exactly  ap- 
plicable to  this  case. 

JVightman,  in  reply. — All  these  acts  were  not  passed  for  the  purpose  of 
making  one  line  of  road,  for  two  of  them  (7  &  8  Geo.  4,  c.  Iv.,  and  11  Geo.  4, 
c.  xcii.,)  relate  to  keeping  in  repair  the  roads  which  have  been  made,  and  to 
making  new  roads.  Rex  v.  Cumherworth  requires  to  be  reviewed.  It  is  sup- 
posed, that  under  the  authority  of  that  case,  a  parish  through  which  a  public 
road  of  many  miles  in  extent  passes,  and  the  benefit  of  which  the  parish  has 
had  for  many  years,  is  not  to  be  held  liable  to  repair  it,  because  100  yards  of 
that  road,  at  its  very  extremity,  have  not  been  completely  finished.  No  such 
monstrous  proposition  can  be  contended  for.  Besides,  here  the  defendants 
have  repaired  this  road  for  many  years,  and  their  own  acts  are  evidence 
against  them. 

Cur.  adv.  vdt. 

Lord  Denmak,  C.  J.,  in  the  course  of  the  term  (Ist  Pe6.),  delivered  judg- 
ment.— It  api)ears,  from  the  special  case,  that  in  1805  an  act  passed  (45  Geo. 

3,  c.  vii.),  **  For  making  and  maintaining  a  road  from  Hol&nxDOodjin  the  town- 
ship of  Chadderton,  to  Feaiherstail,  in  the  township  of  HundenfUtdj  in  the 
county  palatine  of  Lancaster^  and  for  making  and  maintaining  several  branches 
of  roads  to  communicate  therewith."  The  principal  line  of  road,  therefore, 
is  by  the  title  of  the  act  described  to  be  from  HolUnworth  to  Feaikentall. 
And  in  the  preamble  it  is  recited,  that  the  said  principal  line  with  four 
branches  would  be  of  great  benefit  and  advantage  to  the  inhabitants  of  the 
adjacent  country,  which  is  described  as  being — and  is  well  known  to  be— 
"  very  populous  and  manufacturing,** — Oldham  and  Todmorden^  amongst  other 
places,  being  specified.  This  act  was  repealed  by  another,  passed  in  1836, 
(7  &  8  Geo.  4,  c.  Iv.,)  which  somewhat  varied  the  line  at  the  HolUnwood  ter- 
minus, and  substituted  Liilleborough  for  FeatherstaU,  as  the  terminus  at  the 
other  extremity.  The  variation,  however,  in  this  particular,  is  hut  trifling 
(as  appears  by  the  plan  forming  part  of  the  case),  and  the  direction  of  the 
line  to  Litihborough  leads  to  the  same  tract  of  country  as  the  original  one  to 
Feather  stall.     The  second  act  was  repealed  by  an  act  of  1830,  (11  Geo, 

4,  c.  xcii,)  which  made  Wemtth  the  terminus  instead  of  HoUmgwood, 
but  left  the  rest  of  the  line  to  Littleborough  substantially  the  same,  so 
far  as  the  question  before  us  is  concerned.  It  follows,  firom  this  short 
statement,  that  the  original  purpose  of  communication,  as  expressed  in  the 
first  act,  is  continued  into  the  last,  which  is  the  existing  act.  It  further 
appears,  that  at  each  extremity  parts  of  the  road  (which  together  amount  to 
near  half  of  the  whole  line)  have  not  been  made.  And  the  question  is,  whe- 
ther this  indictment  against  the  inhabitants  of  Edge  Lane,  which  is  situated 
about  the  middle  of  the  line,  can  be  supported.  The  state  of  authority  upon 
this  question  supersedes,  in  our  opinion,  the  necessity  for  much  discussion. 
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We  would  observe,  however,  that  the  remarks  of  Lord  Eldon  in  Biackmore  v.    King's  Btneh, 
Tke  Glamorganshire  Canal  Navigation  (a),  considering  his  higli  authority  and        ^-^^v^ 
undoubted  caution,  have  great  weight.  We  also  thinks  that  where  powers  are      'The  King 
entrusted  by  the  legislature  for  an  avowed  and  precise  oliject,  the  pursuit  and  r^^^  inhabitantt 
performance  of  that  object  should  be  rigidly  watched.     It  by  no  means  fol-  of  Edge  Lane. 
lows  that  the  Act  of  Parliament  for  making  the  roads  could  have  been  ob- 
tainedy  if  the  communication  had  been  less — and  in  consequence  the  accom* 
modation  to  the  public  less — than  that  averred  and  professed  by  the  preamble 
of  the  original  act.     These  observations,  however,  and  others  of  a  similar  im- 
poTtf  are  rendered  superfluous,  because  they  are  expressly  the  foundation  of 
a  judgment  of  this  Court,  with  the  reasons  for  which  we  are  satisfied,  and  by 
which  we  mean  to  abide.     In  Rex  v.  Cumberworth^b),  a  certain  part,  and, 
compared  with  the  present,  a  small  part,  of  the  projected  road  was  incom- 
plete ;  and  for  that  reason  an  indictment  against  the  inhabitants  of  Cumber^ 
worth,  for  not  repairing  a  portion  of  the  line,  was  held  not  sustainable.     We 
think,  in  the  present  case,  the  like  consequence  should  follow. 

Judgment  for  the  defendants, 
(a)  1  Mylne  &  Keen,  154.  (6)  3  Barn.  &  Adol.  108. 


The  Kino  t;.  Boxall  and  others. 

^HIS  was  an  indictment  against  thirty-three  defendants,  who  were  stage-  where  several 

coach  and  omnibus  proprietors,  and  their  servants,  charging  them  with  di!Jte?My*oiioor 
a  conspiracy  to  drive  the  prosecutor,  also  an  omnibus  proprietor,  off  the  more  of  them  may 
road.     Two  of  these  defendants  obtained  a  writ  of  certiorari,  on  the  order  of  [!°J?!J5J"!1.*^"  „ 

^'  by  e§nw0n,  upon 

Liilkdale,  J.,  to  remove  the  indictment  from  tlie  Central  Criminal  Court,  and  entering  into  re- 
entered into  the  recognisances  required  by  the  statute  5  &  6  Will,  4,  c.  33,  SSTsutatTd  &^ 

8.  2«  rfW.4»c.M,for 

himielf  or  tbeoi- 


Clarkion  now  moved  for  a  procedendo, — The  very  evil  which  it  was  the 
intention  of  the  5  &  6  fTill,  4,  c.  33,  to  prevent,  will  happen  if  this  certiorari 
be  permitted  to  stand.  The  effect  of  it  is  to  put  an  end  to  the  indictment  in 
the  Court  below  as  against  all  the  defendants,  whilst  two  only  have  given 
security  to  take  their  trial  in  the  Court  to  which  the  indictment  is  removed. 
Those  very  persons  thus  put  forward  by  the  rest  may  be  the  most  innocent, 
or  perhaps^  being  quite  innocent,  may  be  acquitted ;  and  thus,  as  the  others 
may  not  come  in  to  stand  a  trial)  the  whole  may  get  off)  however  guilty,  with- 
out any  punishment. 

Lord  DsHMANi  C.  J. — ^The  practice  is,  that  any  one  defendant  out  of 
many  may  apply  for  a  certiorari,  and  the  circumstance  of  the  recognizances  of 
the  rest  being  discharged,  is  something  which  the  learned  judge  who  heard 
the  application  roust  have  considered  with  reference  to  the  propriety  of 
granting  or  refusing  the  application.  I  cannot  but  observe,  however,  that  a 
prosecutor  who  thus  unites  thirty-three  persons  in  one  indictment,  has  no 
right  to  complain  of  such  an  application  being  granted.  I  can  hardly  see 
how  thirty-three  persons,  included  in  one  indictment,  can  be  tried  fairly :  and 


Belvci  alone. 
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King's  Bnch.    there  could  be  no  object  in  including  so  many  but  that  of  making  the  acta  of 
^•^/^        some  operate  to  procure  the  conviction  of  the  others.     I  see  no  incon- 
venience  likely  to  follow  from  this  proceeding,  except  such  as  must  be  ex- 
Box  all       pected  from  the  plaintiff  having  preferred  so  voluminous  an  indictment. 


and  othen. 


LiTTLEDALS,  J.<—  The  statute  gives  no  power  to  the  judge  to  take  recog- 
nizances on  account  of  any  but  those  defendants  who  apply  for  a  certiororL 
I  had  no  alternative  but  to  grantor  refuse  the  certiorari,  I  could  not  impose 
conditions  on  the  other  defendants.  I  once  indeed  took  that  course^  but 
upon  inquiry  at  the  office  I  found  that  it  was  not  warranted  by  tbe  usual 
course  of  practice. 


WiLLi4M8|  J.  concurred. 


Rukreraaed(ii> 


(a)  The  Couit  will  grant  a  certiorari  to  cioos ;  4  Hawk.  P.  C.  ss.  26,  27 ;  Amny- 
raniove  an  indictment  from  the  Old  Baifey,  if  moui,  1  Salk.  144  ;  and  Ndhi^s  case*  id.  151. 
it  clearly  appear  that  the  psoaecotion  ta  mdt- 


JoHN  Seaton,  Henry  Edwards  and  Hester  his  Wife, 
and  Mary  Seaton,  t;.  Booth. 

1.  A  person  de-  /9SSVMPSIT.  First  count,  to  recover  from  the  defendant,  who  had  been 
vised  tpedfic  pro-  |et  into  posscssiou  88  the  purchaser  of  an  estate  from  the  plaintiffi^  a 

and  other  specific  BURi  of  money,  by  way  of  interest  on  the  purchase-money,  under  a  conditioD 
propwty  to  bu  Qf  ^^^  \^j  wlilch  it  was  agreed^  "  that  in  case  the  purchaser  should  be  let 
Hants  in  common,  into  possession  before  the  payment  of  his  purchase-money,  he  shoald  be  con- 
^cTaR^d^toa  "^®*'*^  **  tenant  at  will  to  the  vendors,  and  pay  interest  after  the  rate  of  4/. 
sale,  and  boUi  per  cent,  per  annum  on  the  amount  of  the  purchase-money,  as  and  for  rent.** 
•^dioimeperton  ^^®^®  ^*'  *^*®  *  count  for  use  and  occupation.  Plea  :  non  eusumpsiL  At 
in  serend  lots,  the  trial  before  Lord  Lyndkurst^  C.  B.  at  the  Summer  Assises  at  Yarkf  in 
and^partiy'bj*  "^  1834,  It  appeared  that  four  houses,  in  respect  of  which  this  action  was 
private  contract,  brought,  had  been  sold  by  auction  to  the  defendant ;  that  one  of  the  plain- 
ivbject,  timooiiu  ^^^^i  Hestcr  Edwards^  formerly  Hester  Seaton,  was  a  married  woman,  who 
others,  jo  a  con-  ^jth  her  brothers  and  sister  had  become  entitled  to  these  and  other  houses 
case  U}e  par-        uudcr  the  wiU  of  Gercas  SeaUm,  their  father,  who  had  devised  specific  parts 

iti'iSo*****'*'  ^  ^^  ^"  "^^  *^^^  '^^^^^  *"  ^^^>  *"^  ^^^^'  P***^*  *®  ^'®  ^^®  daughters  Mary 
before  the  pay-  Seaton  and  Hester  Seaton  in  fee,  as  tenants  in  common  and  not  as  joint 
^iIIlJl^eTi  tenants.  The  devisees  sold  all  the  houses  to  different  purchasers.  The 
sbonidbeconsi^  salcs  took  place  at  different  times,  but  were  under  the  same  conditions  of 
trill  to*ui?°"*  *'  '*^®>  which  stipulated^  that  the  conveyances  should  be  executed,  and  the  pnr- 
vradora,and pay  chasc  money  paid  on  a  given  day;  but  that  in  case  the  purchaser  of  any  lot 
rate^4/.  per  *  ^^  '^^  ^^^^  possession  of  the  premises  before  the  payment  of  the  purchase 
cent,  per  annum  money,  he  should  be  considered  as  a  tenant  at  will  of  the  premises  to  the 
the  purchase.  ^  veudors,  and  should  pay  interest  at  the  rate  of  4/.  per  cent,  per  annum  on  the 
Jrar^TTle*d^  ^  purchose-moncy,  "  as  and  for  rent."   The  defendant,  on  4th  Februaryt  ISfS, 

fondant  was  let 

into  possession :— H«M,  thst  each  sale  was  a  separate  and  distinct  contract,  and  that  a  connt  stating  only 
one  entire  contract  with  the  devisees  jointly  for  the  whole  property,  was  bad  :— tf«M,  also^  that  the  de- 
visees, having  separate  interesu,  could  not  maintain  a  joint  action  for  use  and  occupation,  on  the  mefe  htX 
of  the  defendant  having  been  let  into  poasesalon. 
S.  Ontfrr,  whether  in  such  a  case  use  and  occupation  is  naintaioable  at  all  f  Per  LUiUUh,  J. 
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became  the  purchaser  of  two  lots  at  a  sale  by  auction,  and  subsequently, 
on  tlie  16th  February,  1828,  he  purchased  two  other  lots  by  private  contract. 
He  was  let  into  possession  of  all  the  premises  he  purchased  before  payment 
of  the  purchase-money,  and  remained  for  between  five  and  six  years  in  pos- 
session, but  neither  paid  interest  nor  rent.  An  objection  was  taken  at  the 
trial  to  the  first  count,  that  it  set  out  the  transaction  as  if  it  had  consisted  of 
one  single  purchase  ;  whereas  it  was  proved  in  evidence  that  the  defendant 
had  become  the  purchaser  of  the  houses  in  two  lots  under  a  private  contract, 
and  in  two  lots  by  a  public  sale,  so  that  each  of  the  four  conditions  of  sale 
applicable  to  each  purchase  ought  to  have  been  stated.  It  was  also  objected 
to  the  second  count,  that  an  action  in  that  form  was  not  maintainable  under 
the  particular  circumstances  of  this  case.  A  third  objection  was  taken  on 
tbe  ground  of  misjoinder  of  parties,  because  Hester,  the  daughter  of  the  tes- 
tator, and  the  wife  of  Henry  Edtvardi,  was  joined  with  her  husband  as  one  of 
the  plaintiffs.  Upon  the  first  objection,  James  v.  Shore  (a)  was  cited  at  the 
trial.  It  was  there  held,  that  where  different  lots  are  sold  at  an  auction  for 
different  sums,  the  contracts  are  separate  both  in  law  and  fact ;  but  the 
learned  judge  distinguished  that  case  from  the  present,  on  the  ground  that 
there  the  purchase  was  of  the  essence  of  the  contract,  whereas  here  it  was 
only  matter  of  inducement ;  and  that  the  main  fact  here,  was  the  letting  the 
defendant  into  possession,  for  which  the  plaintiffs  claimed  compensation.  A 
verdict  was  taken  for  the  plaintiffs,  but  leave  was  reserved  for  the  defendant 
to  move  to  set  it  aside  and  enter  a  nonsuit,  or  have  a  new  trial.  A  rule  for  a 
nonsuit  or  new  trial  having  been  accordingly  obtained, 

Alexander  and  fVtghtman  showed  cause.-^This  action  is  maintainable  in 
its  present  form.  The  contract  of  purchase  is  not  the  essence  of  the  action, 
nor  is  it  the  condition  under  which  the  defendant  was  let  into  possession.  It 
is  only  alleged  by  way  of  inducement.  The  action  is  in  respect  of  a  letting 
into  possession,  which  was  undoubtedly  done  by  all  the  plaintiffs,  whatever 
might  be  the  interest  which  each  separately  had  in  the  premises.  This  dis- 
tinguishes the  case  from  that  of  James  v.  Shore  (b).  Ktrtkmdv.  Pounsett  (c) 
is  not  an  authority  against  the  claim  of  the  plaintiffs  for  rent  in  this  case,  for 
there  the  seller  bad  the  purchase-money,  and  it  was  his  default  that  the 
title  was  not  completed.  Here  the  purchase-money  has  not  been  paid.  All 
the  cases  which  appear  to  be  opposed  to  the  plaintiffs'  claim  are  cases  where 
there  was  no  beneficial  occupation.  Here  the  occupation  has  been  beneficial. 
This  action  is  maintainable  under  the  provisions  of  11  Geo.  2,  c.  19,  s.  14, 
the  object  of  which  was,  that  where  a  person  was  let  into  possession  of  a 
house  without  a  deed,  or  under  circumstances  where  covenant  would  not  lie, 
rent  might  be  recovered  from  him  as  for  use  and  occupation.  But  here  the 
case  is  still  stronger  than  is  supposed  in  that  statute,  for  here  is  an  express 
condition  that  the  party  shall  pay  interest  '<  as  and  for  rent."  It  is  impos- 
sible to  say  that  use  and  occupation  will  not  lie  against  a  party  who  has 
made  such  a  contract.  In  Hull  v.  Vaughan{d)  it  was  held,  that  use  and 
occupation  lay  against  the  original  vendee,  who  had  been  let  into  possession 
under  a  mistake  as  to  the  fact.     Saunders  v.  Musgrave  (e)  is  to  the  same 
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Kimg'iBiiuh.    effect.     The  caMC  o£  Tke  Dean  and  Chapier  of  Bocke$ter  ^.  Pearee  (a)  Aomt 
s^/^        that  an  actual  demise  is  not  neceasary  to  create  a  tenancy.     As  to  the  8up> 
Sbatoii       posed  misjoinder  of  Mrs.  Edwards,  the  estate  was  by  her  father's  will  left  to 
9.  her  sister  and  herself,  as  tenants  in  common  and  not  as  joint  tenants.    She 

Booth.  therefore  brought  the  property  to  her  husband  in  her  own  right,  and  it  would 
go  to  her  heirs.  She  had  therefore  a  perfect  right  to  join  in  the  suit  with 
her  husband.  The  premises  were  put  up  to  auction  as  the  property  of  all 
these  vendors,  without  any  distinction  being  made  as  to  their  separate  in- 
terests in  any  part.  Having  once  recognised  the  rights  of  all  these  parties,  tbe 
defendant  cannot  now  deny  them.  In  Nurse  v.  WUU(Jk),  the  interest  of  the  wife 
being  shown  in  the  introductory  part  of  the  declaration,  it  was  held  auflkieot 
after  verdict  to  support  a  promise  to  her  and  her  husband  In  respect  of  that 
interest,  or  that,  at  all  events,  the  averment  of  her  interest  might  be  rejected 
as  surplusage ;  and  the  count  was  held  good.  In  fViUff  v.  Hasvksmarih  (c)  it  was 
held,  that  husband  and  wife  seised  of  land  in  right  of  the  wife,  night  join  in 
trespass  juare  elautum  /regit,  for  taking  away  the  graaa  off*  tbe  land.  So  in 
Akherry  v.  fFalby{i)  it  was  held,  that  the  huaband  and  wife  might  or  might 
not  join  in  an  action  of  covenant  on  a  lease  at  will.  So  in  Fosdifke  v. 
SHrUng  (e),  it  is  said,  that  whenever  the  action  would  survive  to  the  wife,  she 
may  join,  but  where  the  intereat  is  the  wife's,  she  must  join.  Tbe  ease  of 
Nurse  v.  WiUs  came  before  the  Court  of  Error  (/),  and  the  judgment  of  the 
Court  below  was  affirmed.  {C<^eridge,  J.  llie  objection  is  not,  that  the  wife 
had  not  a  joint  interest  in  part,  but  that  she  had  not  a  joint  interest  in  tbe 
whole  estate,  and  then  the  question  wDl  come  to  the  effect  of  the  agreement 
alone.]  The  contract  is  here  made  with  the  vendors,  whoever  they  were, 
and  it  clearly  appears  that  Mrs.  Edsoards  was  one  of  them«  If  the  husband 
had  died,  the  benefit  of  the  contract  would  have  survived  to  her,  and  there* 
fore  she  was  bound  to  sue. — [Coleridge,  J.*— It  is  admitted  that  all  the  plain* 
tifft  have  not  a  joint  interest  under  the  will.] — Still  the  contract  is  with  the 
vendors  generally,  and  not  with  each  of  them,  in  respect  of  the  particular 
interest  of  each.    By  that  contract  the  defendant  is  bound. 

Sir  F.  Pollock,  in  support  of  the  rule.^^There  are  in  this  case  four  special 
contracts  for  the  payment  of  four  per  cent,  interest  on  the  purchase-money 
of  each  set  of  premises,  during  the  time  that  the  defendant  is  in  possessioo, 
and  before  the  purchase  is  completed,  by  the  delivery  of  a  good  title  and  the 
payment  of  the  purchase-money.  These  four  contracts  cannot  be  made  the 
subject  of  one  count.  The  vendors  are  entitled  to  remuneration  for  the  use 
of  their  premises  under  the  condition  of  sale,  and  in  no  other  way.  That 
condition  did  not  create  the  relation  of  landlord  and  tenant,  and  the  1 1  Geo.  t, 
cannot  be  imported  by  the  Court  into  such  a  contract.  The  different  portions 
of  this  property  were  not  all  bought  in  the  same  way,  and  those  purchased 
by  private  contract,  and  those  purchased  by  public  auction,  cannot  be  blended 
ti^ther  in  this  manner.  James  v.  Shore  (g)  is  an  express  authority,  and  is 
not  distinguishable  from  the  present  case.    There  was  here  no  joint  Interest 
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under  the  wil),  and  the  agreement  between  the  parties  was  in  effect,  that  they    Xm^i  Bendt. 
should  make  sale  according  to  their  respective  interests.     [He  was  stopped.]        ^^^v^^^ 

Sbaton 

Lord  Denman,  C.  J.— I  do  not  think  it  necessary  to  say  more  than  that  „, 

this  case  depends  entirely  on  the  allegation  of  a  joint  contract  between  the  Booth. 
parties.  Patting  out  of  view  the  question  of  the  wife's  interest,  can  I  find 
more  than  that  these  three  parties  have  directed  a  man  to  make  a  sale  of 
some  property.  What  is  there  to  make  them  jointly  interested  ?  I  under- 
stood that  this  condition  was  alleged  by  way  of  inducement.  If  it  was  so, 
then  the  statement  in  the  declaration  would  be  wholly  immaterial.  The 
parties  must  then  proceed  on  a  new  contract ;  but  there  is  no  new  contract 
between  all  these  parties  jointly.  I  am  therefore  of  opinion  that  this  action  is 
not  maintainable,  and  that  the  rule  for  a  nonsuit  must  be  made  absolute. 

LiTTLEDAtE,  J.— I  am  entirely  of  the  same  opinion.  It  appears  that 
John  Seaton  had  a  separate  interest  from  that  of  the  other  two  parties  under 
the  father's  wiU.  The  conditions  of  sale  do  not  disclose  any  new  contract. 
If  the  parties  sold  their  lots  separately,  they  cannot  afterwards  join  in  an 
action  for  use  and  occupation,  unless  they  can  show  a  new  contract  between  the 
defendant  and  all  the  three  parties  together.  The  declaration  alleges,  that  all 
three  had  entered  into  a  contract  of  sale  of  the  estate,  that  the  defendant  was 
let  into  possession,  and  in  consideration  of  the  premises  he  promised  to  pay  four 
per  cent.  There  is  no  evidence  of  any  agreement  of  that  kind.  If  there  had 
been,  that  would  have  been  a  different  consideration.  The  first  count  alleges 
a  performance  of  the  condition  on  the  part  of  the  sellers.  That  would  furnish 
evidence  to  maintain  an  action  at  law  on  the  first  and  only  real  contract 
between  the  parties.  The  law  will  not  imply  a  promise  of  this  kind,  unless 
there  is  a  contract,  and  a  contract  of  this  sort  by  parol  would  be  void.  No 
implied  contract  can  arise  on  the  circumstances  here.  The  remedy  of  the 
parties  must  be  in  equity.  It  appears  to  me  that  this  undertaking  to  pay  four 
per  cent,  interest  on  the  purchase-money,  implies  that  the  conveyance  should 
be  executed  on  the  day  given,  which  would  be  an  executed  consideration. 
Whether  the  parties  choosing  to  take  possession  of  the  premises  when  the 
contract  was  incomplete,  by  the  conveyances  not  being  executed  and  the 
money  paid,  would  of  itself  make  a  new  contract  to  pay  four  per  cent,  in- 
terest on  the  purchase-money,  is  quite  another  question.  After  all,  it  does 
not  seem  to  me  that  use  and  occupation  will  lie,  for  this  is  a  special  contract 
to  pay  four  per  cent,  on  a  given  sum  of  money,  though  it  is  at  the  same  time 
in  the  nature  of  a  tenancy.  Naish  v.  Tatlock  (a)  was  an  action  against 
an  assignee  for  use  and  occupation  in.  respect  of  the  bankrupt's  occu- 
pation before  the  bankruptcy,  as  well  as  for  that  of  the  assignee  afterwards; 
and  it  was  held,  that  the  occupation  by  the  bankrupt  could  not  be  alleged  as 
at  the  request  of  the  assignee,  without  proof  being  given  that  it  was  at  the 
assignee's  request.  I  quote  the  case,  however,  chiefly  for  the  observation  of 
Lord  Chief  Justice  Eyre  in  giving  the  judgment  of  the  Court  (6): — "  The 
statute  meant  to  provide  an  easy  remedy  in  the  simple  case  of  actual  occu- 
pation, leaving  other  more  complicated  cases  to  their  ordinary  remedy." 
This  is  not  a  remedy  sought  by  the  landlord,  but  by  the  seller  of  the  estate. 

(a)  2  Hen.  Bl.  319.  W  Ibid.  329. 
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Kin^t  Btneh.  U  seems  to  me  that  die  plaintifis  have  not  adopted  the  proper  form  of  aetton. 
They  ought  to  have  declared  specially  in  some  manner  which  could  be 
brought  within  the  real  circumstances  of  the  case.  In  the  first  place,  John 
SeaUm  had  a  different  interest  from  the  rest ;  in  the  next,  there  was  not  a 
new  contract  for  doing  any  thing  before  completing  the  purchase,  and  there- 
fore the  first  count  is  bad.  The  second  count  is  bad  for  the  reasons  which 
I  have  already  mentioned. 

Williams,  J.  concurred. 


Skaton 
and  othert 

V. 

Booth. 


CoLEBiDGBi  J.— I  am  of  the  same  opinion.     With  respect  to  the  second 
count,  there  is  no  evidence  to  enablethe  jury  to  infer  that  there  was  soch  a 
consideration  or  such  a  contract  as  is  therein  stated.    There  may  be  circum- 
stances in  which  a  special  contract  may  be  implied,  without  being  expressed 
In  terms,  but  that  is  not  the  case  here.    Then  it  is  said,  that  these  four 
plaintiffs  are  entided  to  maintain  use  and  occupation  against  the  defendant, 
on  the  ground  that  he  came  into  possession,  in  the  first  place,  under  a  certain 
contract  of  sale,  to  which  the  vendors  were  one  entire  party  and  he  the  other, 
and  that,  having  had  possession  under  them,  they  are  entitled  to  sue  him  for 
use  and  occupation.    I  do  not  diink  it  necessary  for  the  Court,  on  this  part 
of  the  matter,  to  examine  into  the  case.     On  that  particular  branch  of  the 
law  there  may  be  some  difBoulty  in  reconciling  contradictory  decisions ;  but 
if  this  special  contract  does  exist,  we  must  see  the  evidence  from  which  diat 
existence  is  to  be  inferred.     Here  is  a  person,  a  defendant,  occupying  the 
land,  and  occupying  it,  as  it  is  said,  under  these  plaintiffs.     That  occupation 
must  result  from  some  interest  which  the  four  plaintiffs  have  in  the  land,  or 
from  some  contract  entered  into  with  them.     As  to  the  claim  of  tide  by  all 
four  jointly,  there  is  no  foundation  for  that ;  it  is  clear,  that  as  fiur  as  that  is 
concerned,  the  right  of  the  plaintiffs  to  maintain  the  action  is  at  an  end*    Then 
comes  the  contract,  without  naming  the  title  of  the  parties.    About  that  there 
is  only  this  circumstance  clear,  that  the  defendant  undertook  to  become  the 
purchaser  of  the  property.     The  case  is  something  like  that  of  Emmerwm  v. 
Heelis^a),  where  it  was  held,  that  if  on  a  sale  by  auction  the  same  person  is 
declared  the  highest  bidder  for  several  lots,  a  distinct  contract  arises  for  each 
lot.     But  it  is  not  necessary  here  to  go  the  length  of  that  case,  for  there  is  no 
evidence  here  of  such  a  contract.    Here  the  contracts  were  clearly  separate. 
From  what  is  it  that  we  are  to  infer  one  entire  contract  ?     It  is  said,  that 
there  is  a  condition  as  to  failing  to  make  a  title  on  a  given  day.    They  do 
fail  to  make  the  title  on  that  day,  but  subsequently  the  defendant  takes  pos- 
session.    It  is  then  said,  that  we  must  then  look  at  the  condiuons,  and  we 
shall  find  that  he  enters  into  possession  in  consequence  of  the  tide  not  being 
made  on  the  particular  day,  and  that  his  possession  is  under  a  condition  con- 
nected with  the  circumstance  of  the  not  making  a  good  tide.    If  the  taking 
possession  is  referable  back  to  the  not  making  title,  I  agree  that  it  is  done 
under  a  particular  condition.     But  that  would  then  be  a  possession  under 
four  different  contracts.     It  is  true,  that  he  comes  into  possession  under 
these  vendors,  but  when  we  look  at  the  nature  of  that  possession,  at  the 
nature  of  the  contract  itself,  or  at  the  possession  afterwards  enjoyed  under  it* 


(n)  %  Ttut  38. 
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we  see  nothing  to  induce  us  to  say  that  it  was  under  a  joint  interest  pos*   Xim^iBaiek, 
sessed  by  these  vendors  that  he  was  so  let  into  possession.  >^v^n» 

'  SSATON 

and  others 
Ride  absolute  for  a  nonsuit.  v. 

Booth. 


The  King  t;.  The  Inhabitants  of  Harrington. 

/^RDER  for  the  removal  of  Robert  Cooke,  his  wife  and  four  children,  from  An  indeatore  or 

Manchester  lo  Harrington,    On  appeal  the  Sessions  confirmed  the  order,  borTdate  in  /«m, 
except  as  to  one  child,  who  was  born  a  bastard,  subject  to;the  opinion  of  the  >b^'»  but  was 
Court  on  the  following  case : — "  The  pauper,  Robert  Cooke,  had  a  derivative  emed  uii  two 
settlement  from  his  father  in  the  appellant  parish  of  Harrington,  and  had  ^^!^?![*|r**' 
gained  no  settlement  elsewhere  in  his  own  right,  unless  he  gained  one  by  iadentimwunot, 
service  under  an  indenture  of  apprenticeship^  under  the  circumstances  here-  „"  J^v„IJ^**'J}jo 
inaiVer  recited.     In  June,  1815,  the  pauper,  Robert  Cooke,  waa  bound  appren-  prorisfoiitorthao 
tice  by  indenture  to  one  Michael  M'Graa,  a  ship-smith,  in  Workmgtan^  for  f^^'^i'i^ 
the  term  of  six  years.    The  indenture  was  a  printed  form  filled  up,  and  had  s«  c.  4fi» ».  19,  m 
at  the  foot  of  it  the  notice  required  to  be  added  to  all  such  printed  forms,  by  |!^^7rom* 
5  Geo.  S,  c.  46,  s.  19(a).    The  indenture  bore  date  the  13th  of  June,  1818,  guinius  ■  muio- 
but  was  not  executed  in  point  of  fact  until  the  latter  end  of  June,  1815  ;  it  in^Ilth^l^Itmtate 
was  properly  stamped,  and  in  all  other  respects,  except  as  to  its  being  ante-  ■"'  ^^^^  ****!!* 
dated,  was  perfectly  regular,  and  the  pauper  served  his  master  under  it  »iontoiaa«rtthe' 
between  two  and  three  years,  and  gained  a  settlement  by  such  service  in  a  l™'^f!j^^enl 
third  parish,  provided  a  settlement  could  be  gained  by  service  under  this  tare. 
indenture.    But  the  Court  of  Quarter  Sessions  held^  that  the  indenture,  by 
reason  of  its  being  so  ante-dated,  was  absolutely  void,  and  that  no  settlement 
could  be  gained  by  service  under  it. 

Wightmant  in  support  of  the  Order  of  Sessions.— The  general  object  of  these 
two  statutes  is  to  secure  the  correctness  of  all  the  statements  in  the  indenture, 
and  thus  to  protect  the  revenue.  If  this  indenture  is  good,  the  object  of  the 
statutes  will  be  defeated.  The  provisions  of  the  statute  of  Anne  are  clear, 
and  must  be  strictly  followed.  In  Slade  v.  Drake  (b)  it  is  said,  that  "  the 
rule  is,  that  affirmatives  in  statutes  that  introduce  new  laws  do  imply  a  negative 
of  all  that  is  not  in  the  purview."  This  is  an  affirmative  statute,  and  the 
intention  of  the  legislature  is  fidly  shown  by  the  statute  which  succeeded  it, 
so  that  if  there  had  been  any  doubt,  under  the  former  statute,  whether  the 

(a)  By  the  8  Annt,  c.  9. 8.  35,  it  it  enact-  indentures,  and  if  the  printer  lells  tn^  inden- 

ed,  "  that  the  full  sum  or  sums  of  mone^  re-  ture  without  the  notice  thereby  required,  the 

ceived,  &c.  shall  be  tmljr  iaserted  and  written  Act  declares  that  he  shall  forfeit  10/.    One 

in  some  indenture,  which  shall  contain  the  of  the  directions  contained  in  the  notice  is  in 

covenants,  Ace,  and  shall  bear  date  upon  the  these  terms :  "  llbe  indenture  most  bear  date 

day  of  the  signine,  sealing,  or  other  execn-  the  day  it  is  eiecuted,  and  what  money  is 

tion  of  the  same,    under  a  p«nalty  therein  given  most  be  inserted,  and  the  duty  paid  at 

stated.    By  the  39th  section  it  is  declared,  the  stamp  office,  &c.  otherwise  the  indenture 

"  that  all  indentures  wherein  shall  not  be  in-  will  be  void,  the  master  or  mistress  forfeit 

seKed  the  full  sam  or  sums  of  money  received,  60^.,  and  another  penalty,  and  the  apprentice 

or  wheraupon  the  duties  payable  by  that  Act  be  disabled  to  follow  his  trade  or  be  made 

shall  not  be  duly  paid,  &c.  shall  be  void."  Ctee." 
B^  the  5  Geo.  3,  c.  46,  s.  19,  notices  are  re-  (6)  Hobart,  295—298. 

quired  to  be  printed  at  the  foot  of  all  printed 
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Km^i  Bmih,  data  must  be  inaertedi  that  doubt  was  sufficiendy  removed  by  tlie  5  Geo. 

^^v^     *  9,  c.  46,  8.  19.    The  two  statutes  must  be  taken  together,  and  then  it 

The  Kino  appears  that  what  might  have  been  perhaps  considered  to  be  omitted  in  the 

ThelnhabttanU  ^^*^  ^^  ^®>n  ^^  amply  supplied  in  the  second;  and  the  provisions  for 

of  enforcing  obedience  to  the  directions  in  the  first,  must  be  considered  engrafted 

Hariiinoton.  on  the  second. 

Jrmttrtmgf  can^ri. — ^The  only  statute  under  which  this  iadsntnre  could 
be  void  would  be  that  of  the  8  Jnnef  c.  9.  But  that  statute  does  not  make 
it  void  for  not  having  the  date  truly  inserted.  On  the  contrary,  the  d9th 
section  selects  from  several  things  directed  by  the  Si^th  section  to  be  done— 
that  one  which  relates  to  the  insertion  of  the  true  amount  of  the  sums  paid, 
and  that  which  relates  to  the  payment  of  the  duty,  and  declares,  that,  if  its 
directions  are  not  followed  in  these  two  respects,  the  indenture  shall  be  Toid. 
If  other  things  are  omitted  a  like  consequence  will  not  follow,  for  egpre$rio 
umus  ett  excluiio  atterhu.  The  19th  section  of  the  5  Geo,  3,  requires  the 
printer  who  prints  these  indentures,  to  print  at  the  foot  of  them  the  notice 
tliere  mentioned,  and  it  imposes  a  penslty  on  him  for  not  doing  so,  but  it 
does  not  go  on  to  say  that  the  indenture  shsll  be  void  if  tliat  notice  is  not 
printed.  The  Court  must,  therefore,  recur  to  the  statute  of  Anne^  and  in 
that  statute  nothing  will  be  found  making  the  indentures  void  if  the  date 
is  not  truly  set  forth  in  the  instrument. 

Lord  Dbnman,  C.  J.«-It  is  contended  that  no  settlement  hss  been  gained 
by  service  under  this  indenture  of  apprenticeship,  because  the  indenture  was 
void  by  the  statutes  of  8  Annct  c.  9,  and  o  Geo.  3,  c  46.  Now,  certainly, 
by  the  statute  otAnne,  the  deed  is  not  avoided  by  reason  of  the  omission 
to  insert  the  day  upon  which  the  instrument  was  really  executed.  The 
Act  imposes  a  penalty  on  the  master  if  the  sum  received  is  not  truly  stated, 
but  it  stops  there.  In  a  subsequent  part  of  the  same  statute  other  contra- 
ventions of  its  provisions  are  mentioned  and  forbidden,  and  we  cannot  carry 
the  words  of  the  statute  beyond  what  they  specially  point  out  as  reasons 
for  avoiding  the  deed.  By  the  5  Geo.  8,  c.  46,  s.  1 9,  all  printed  indentures 
are  required  to  have  a  particular  notice  printed  under  them,  containing  direc- 
tions to  the  parties  as  to  what  is  required  by  the  Act  to  be  inserted  in  the 
deed.  One  of  these  is  a  notice  that  the  indenture  shall  bear  date  on  the  day 
it  is  executed.  This  Act  was  an  Act  for  altering  the  stamp  duties,  and, 
in  order  to  secure  the  due  payment  of  the  stamp  duty,  il  required  that  the 
party  who  entered  into  the  contract  of  apprenticeship  should  be  told  what  he 
was  required  to  do.  It  directs,  among  other  things,  that  he  shall  be  told  that 
the  indenture  must  bear  date  the  day  it  is  executed,  but  there  is  nothing  in 
that  Act  making  an  indenture  void  by  reason  of  its  bearing  a  wrong  date. 

LiTTLEDALB^  J.<— It  seems  to  me  that  the  indenture  was  not  void  so  as  to 
prevent  the  party  from  gaining  a  settlement  under  it.  The  85th  section  of 
the  statute  of  Anne  requires  that  the  indenture  should  bear  date  upon 
the  day  of  the  signing,  sealing,  and  delivering;  that  the  sum  paid  should  be 
truly  stated ;  and  that  the  stamp  duty  should  be  paid ;  and  imposes  a 
penalty  on  the  master  for  not  truly  stating  the  sum  received,  but  does  not 
make   the  indenture   void    in  case  its  provisions  about  the  date  are  not 
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complied  with.    It  particularly  appearf,  by  the  d9th  Mction,  in  what  oases  Km^»  BmA. 

of  default  the  indenture  shall  be  void.      This  is  not  one  of  the  default;?  v^^^/ 

specified.     The  8th  of  Anne^   therefore,    does  not   make   this   indenture  ^^  ^'^^ 

void.      Then  with  regard  to  the  5  th  Qeo.  d,  that  does  not  render  the  in-  The  lahtbitants 

denture  void,  where  all  the  provisions  specified  in  the  notice  are  not  com-  ^ 

plied  with.      It  imposes  a  penalty  on    the  printer,  if  he  shall   sell  any  H^**"^®^^''- 
printed  indenture  without  the  copy  of  the  notice  thereby  required,  but  it 
makes  no  other  provision  to  secure  obedience  to  its  directions.     It  is  in 
tenorem  merely. 

Williams,  J.,  and  Colbridob,  J.,  concurred. 

Order  of  Sessions  quashed. 


Doe  d.  The  Governor  and  Company  of  the  Bank  of 

England  t;.  Chamb£rs. 

p^JECTMENT.    The  declaration  contained  two  counts  on  two  separate  i.  a  deed  haTing 
demises ;  the  first  on  the  Ist  January^  1833,  and  the  second  on  the  Ist  tt«*A^^*f^[. 
January,  1834.     At  the  trial  before  Patteson,  J.,  a  lease  was  produced,  to  Im^.  and  inm*. 
which  was  affixed  the  corporate  seal  of  the  Bank  of  England.    Immediately  ^T^J^^^'' 
around  the  seal  were  the  words,  "Sealed  by  order  of  the  Governor  and  "Sealed  by  order 
Directors  of  the  Company  of  the  Bank  of  England"  and  then  there  was  the  and  Directors  of 
signature  "  James  Knight,  Sec'^"    It  was  proved  that  this  was  the  seal  of  ^«  ^Slfikl 
the  Bank  of  England,  but  Mr.  Knight  was  not  called  as  a  witness.     It  was  iwr  and  tb«  sig. 
contended  that  the  words  around  the  seal  must  be  construed  to  be  an  '^^Ij^^^tUn" 
attestation  of  the  execution  of  the  instrument,  and  that  Mr.  Knight  was,  wu  produced  in 
therefore,  the  attesting  witness,  and  ought  to  be  called.     A  verdict  was  J^^'^ed; 
taken  for  the  plaintiff*  on  the  first  count,  and  for  the  defendant  on  the  but  Mr.  j&iiAi 
second  count;  but  leave  was  reserved  to  the  plaintiff*  to  move  to  enter  a  ^hUeS^nci 
verdict  and  judgment  on  the  second  count,  if  the  Court  should  be  of  opinion  "^^unted  for: 
that  the  words  surrounding  the  seal  were  not  an  attestation  of  the  execu-  above  w^were 
tion  of  the  lease.     Speedy  execution  was  granted  by  the  learned  judge,  «»ttobecoiMider. 
on  the  verdict  for  the  plaintiff*  on  the  first  count.     A  rule  was  afterwards  ttonoftbeexecn- 
obtained  to  enter  a  verdict  for  the  plaintiff*  on  the  second  count.  **®"'  and,  there. 

*  fore,  that  it  was 

not  neceaaary  to 

Erie,  before  showing  cause,  said, — ^There  is  a  preliminary  objection  which  ^i^Jii^^*' 
must  first  be  disposed  of.     The  plaintiff*  has  already  taken  out  execution  on  witneaa. 
the  first  count,  and,  having  done  so,  cannot  go  further  and  have  execution  ej^wnHi^two 
on  the  second  count,  which  is  on  a  demise  inconsistent  with  the  first.     The  demises  in  sepa- 
execution  on  the  first  must  be  treated  as  an  estoppel  as  to  the  other.  diet  wu°takra?or 

thapbintiffon 

Per  Cur. — That  cannot  be  so  considered  under  all  the  circumstances  of  defiant  m  the 
this  case.     The  plaintiff*  is  entitled  to  judgment  on  one  or  the  other  of  these  o*''.  ▼>*  >«»v« 

<■       .  T»        1      .       -I    .  1.  .  1        /-  1  >  «     1       to  more  to  enter 

demises.     He  obtained  immediate  execution  as  to  the  first,  on  which  he  it  for  the  piaintiir 
obtained  a  verdict  at  the  trial;  but  the  learned  judge  having  reserved  to  g^*JS^* **' **^' 

cntaon  was  given 
to  the  plaintUf:-' 

Jfatf,  that  his  having  accord  ingly  Istoed  eaecullon  on  the  lint  covnt,  was  no  bar  to  his  alto  having  judg- 

aent  on  the  other. 
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Kin^i  BmoK  ^^  ^te  right  of  rnoying  to  enter  a  judgment  on  tlie  other,  he  is  now  entitled 
to  come  to  the  Court,  and  to  have  his  judgment  on  the  other  demise  also. 
The  case  may,  therefore,  be  confined  to  the  question,  '*  Whether  Mr.  Kmgkt 
was  or  was  not  an  attesting  witness  ?  " 

ErU  then  showed  cause. — It  is  clear  that  Mr.  Knight  was  an  attesting 
witness.  The  instrument  derives  its  authority  from  the  attestation  of  this  sesl. 
The  placing  of  the  seal  there  was  the  executicm  of  the  instrument.  On  the 
face  of  this  instrument,  and  of  the  seal,  therefore,  Mr.  Knight  is  referred  to 
as  the  person  who  knows,  and  can  testify,  that  the  instrument  was  executed. 
— ^lAtlledalet  J. — Suppose  that  Mr.  Knight  executed  the  instrument  under  a 
power  of  attorney,  his  name  would  appear,  but  he  would  not  be  an  attesting 
witness.  Is  he  not  here  the  person  who  puts  the  seal  to  the  instrument  ?] 
— He  is  not  necessarily  so.  He  may  be,  but  that  was  not  proved.  There 
is  no  particular  privilege  enjoyed  by  the  Bank  as  to  the  execution  of  instru- 
ments, and  Mr.  Knight  here  must  be  taken  to  have  attested  the  due  execu- 
tion of  this  lease ;  it  was,  therefore,  necessary  that  he  should  be  called  as  a 
witness. 

Sir  JV,  Follettf  in  support  of  the  rule. — It  is  a  rule  of  law,  that,  as  to  deeds 
executed  by  corporations,  all  that  is  necessary  to  be  proved  is,  that  the  seal 
affixed  is  the  corporate  seal.  It  is  never  necessary,  with  respect  to  such 
documents,  to  call  an  attesting  witness  to  prove  any  thing  else ;  the  cor- 
poration does  not  prove  the  fact  of  affixing  the  seal,  as  is  the  case  with  a 
private  individual.  The  words  here  do  not  mean,  that  Mr.  Knight  saw  any 
other  person  affix  the  seal  to  this  instrument.  The  seal  must  be  affixed  by 
the  corporation,  or  by  some  officer  of  it.  Mr.  Knight  could  not  attest  his 
own  affixing  of  the  seal  as  the  officer  of  the  corporation.— [Lord  Denman, 
C.  J. — He  must  attest  the  act  of  some  other  person.  Suppose  a  master 
desired  a  clerk  to  draw  a  bill,  would  the  clerk  be  a  witness  to  the  drawing 
of  the  bill  ?] — If  he  put  his  name  in  the  corner  he  might  be  so ;  but  the  case 
most  like  the  present  would  be  one  where  one  man  authorized  another  to 
draw  or  accept  a  bill,  and  the  latter  accepted  **pcr  procuration"  and  signed 
his  own  name.  He  would  not  become  an  attesting  witness,  whom  it  would 
be  necessary  to  call,  for  the  purpose  of  proving  the  drawing  or  acceptance. 
There  is  an  execution  of  this  instrument  in  the  regular  way  by  this  corpora- 
tion, but  no  attestation  of  the  execution,  nor  any  necessity  to  call  Mr. 
Knight  as  a  witness  to  prove  it. 

Lord  Denman,  C.  J.,  after  describing  the  seal  and  the  words  around  it, 
said — Supposing  that  these  words  were  an  attestation  of  the  act  done,  I  do 
not  say  that  the  plaintiff  would  not  be  pbliged  to  call  the  person  who  had 
attested  it ;  but  I  think  that  we  cannot  draw  that  inference  from  the  form  of 
the  memorandum.  This  appears  to  be  a  mere  memorandum  to  show  that 
what  Mr.  Knight  did,  was  done  by  the  order  of  the  Governor  and  Company 
of  the  Bank  of  England^  and  not  an  attestation  of  the  execution  of  the 
instrument  by  them. 

LiTTLEDALE,  J.— Whcu  a  Corporation  affixes  its  seal  to  an  instrument, 
it  is  impossible  for  all  the  members  to  do  it,  for  they  are  an  aggregate 
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body.    The  act  must  be  done  by  one  of  their  officers.    It  was  so  here.    He  King't  Bench. 
is  the  person  who  put  the  seal  on  the  instrument.     He  did  not  witness  the        v^v^ 
putting  of  the  seal  there ;  he  merely  said,  that  he  was  the  person  who  was  ^' 

deputed  by  the  corporation  to  put  their  seal  there.  Bank  of  Eko* 

LAND 

Williams,  J. — ^There  is  nothing  on  the  one  side,  or  the  other,  but  this  Chambers. 
short  descripti<N3,  to  lead  to  any  opinion  on  the  subject.  This  seems  to  have 
been  considered  similar  to  the  case  of  a  bond  with  an  attesting  witness : 
and,  assuming  it  to  have  that  character,  the  objection  was  taken  at  the  trial 
that  the  attesting  witness  should  be  produced.  But  that  was  an  assumption 
that  the  state  of  facts  did  not  authorize.  I  should  rather  infer  that  Mr. 
Knight  was  the  person  who  impressed  the  seal  upon  the  instrument,  than 
that  he  somewhat  unnecessarily  attested  the  putting  of  the  seal  there.  The 
objection,  therefore,  does  not  arise. 

Rule  absolute. 


Devaux  V.  Salvador. 

/fSSUMPSIT  upon  two  policies  of  insurance  effected  by  the  plaintiff  as  i. wherein in- 
agent  for  the  owners,  on  the  ship  La  Valeure  of  HororCf  belonging  to  lg,inaI7S!Lther  ** 
Messrs.  Dupins,  Brothers.     At  the  trial  before  Lord  Denman,  C.  J.,  at  the  without eiuier  be- 

'*  1111**  i'^B  ■I'  iMiit,  and 

London  sittings  after  last  Michaelmas  term,  it  appeared  that  the  policies  were  both .uffer damage 
time  policies;  the  first  being  dated  on  the  20th  of  July,  1829,  to  continue  ^;;^^^^l\ 
till  the  19thof /w/y,  1830;  and  the  second  from  that  period  to  19ih /%,  the  ktou  damage 
1831.   The  loss  was,  under  each  of  these  policies,  alleged  to  have  arisen  from  J;,^^^*'!;^*^^^ 
perils  of  the  sea.     The  ship  was  built  in  France  in  1808,  but,  owing  to  the  tt  paid  by  the  cap- 
war,  was  laid  up  till  1816,  when,  after  having  been  fully  overhauled  and  re-  "^^l^Z^^ 
paired  at  an  expense  of  1300/.,  it  was  employed  upon  a  voyage.     From  »void  dcuntion  lo 
that  time  to  the  period  of  the  voyage  made  under  the  policies  in  question,  it  JuS^wi^it  can- 
was  constantly  employed,  and  had  never  been  the  subject  of  any  claim  on  not  be  recovered 
the  underwriters.      The  present  pohcies  were  effected  with  the  intention  writenaaapaniai 
that  the  ship  should  go  on  a  voyage  to  India  and  back.     It  sailed  from  *^;^^^„^,^ 
France  in  1829,  reached  the  Isle  of  Bourbon,  went  to  Pondicherry,  took  on  sured  vomoI  put* 
board  a  number  of  Indiam  intended  to  act  as  labourers  in  the  Isle  of  Bourbon,  |2X^nd  ufe"" 
but  meeting  with  adverse  weather  in  its  passage,  it  was  compelled  to  put  seamen  belonging 
back  to  Calcutta,  where  its  crew  and  cargo  were  disembarked,  and  the  vessel  }^  J^^h'^^PX^* 
underwent  a  thorough  repair.      It  then  dropped  down  the  Hooghley,  and  the  amount  of 

^  ^  iiYif  *i     their  wages  and 

accidentally  struck  against  a  steam-vessel— the  forto— was  again  repaired,  p,ori.ion.  during 
again  set  sail,  again  met  with  very  tempestuous  weather,  and  after  beating  ^^^^^^^ 
from  place  to  place  in  the  Indian  Seas,  was  taken  into  Pondicherry,  was  there  ihe3^ritenr 
surveyed  and  found  to  be  unfit  to  be  repaired  so  as  to  continue  the  voyage,  ^^^"JjJ;f,*[^*'*J^^^^^ 
and  was  consequently  sold  ;  and  while  in  the  hands  of  the  purchaser  went  to  persons  mus't  have 
pieces.    The  captain  had  been  required  to  pay  one  half  of  the  damage  suf-  |J.7;»^^J^ '*»' 
fered  by  the  steam-vessel,  which  had  been  injured  by  his  ship  running  against 
it,  and  in  order  to  avoid  a  threatened  detention  of  his  vessel,  he  had  paid  the 
money.    The  abandonment  took  place  after  every  effort  had  been  made  to 
repair  the  ship,  and  the  assured  claimed  for  an  average  loss,  on  account  of 
the  repairs  at  Calcutta,  within  the  terms  of  the  first  policy,  and  for  a  total 
loss  on  the  second  policy.     A  portion  of  the  claim  made  as  for  an  average 

VOL,  I.  3  F 
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Kimg*$  Beneh.    loM  under  the  first  policy,  consisted  of  the  wages  and  provisions  of  the  seamen 

^^"^^^^        during  the  time  that  the  repairs  were  going  on,  they  having  worked  at  the 

Dbyavx       gijjp   ^jjjig  j„  j^j^jj  3j  Calcutta.      Another  portion  was  made  up  of  the 

8ALvli>oa«     money  which  the  captain  was  obliged  to  pay  to  the  owner  of  the  steam-ship 

injured  by  La  Valeutf  when  the  latter  was  dropping  down  the  Hooghiey.  The 

jury  returned  a  verdict  for  the  defendant,  on  the  ground  that  the  claiRis  for 

seamen's  wages  during  the  repairs,  and  for  contribution  to  the  damage  done 

to  the  steam-ship,  could  not  be  supported,  and  that  the  final  loss  had  occurred 

from  ordinary  wear  and  tear,  and  not  from  the  perils  of  the  sea. 

Mauie,  in  pursuance  of  leave  given,  moved  to  set  aside  the  verdict, 
and  enter  a  verdict  for  the  plaintiff,  or  have  a  new  trial.  The  claim 
for  a  general  and  particular  average  on  the  first  policy,  and  for  an  aver* 
age^  and  also  for  a  total  loss  on  the  other,  ought  to  have  been  admitted. 
The  first  principles  of  the  law  relating  to  shipping  are  in  favour  of  the  right 
of  the  plaintiff  to  recover.  By  the  laws  of  Oleron  it  is  declared,  that  if  any 
ship,  while  upon  the  voyage,  incurs  damage  by  running  against  another  ship 
then  at  anchor,  the  whole  damage  shall  be  divided  between  the  owners  of 
the  respective  vessels.  It  has  always  been  considered  that  this  was  good  law, 
and  the  owner  of  the  steam-ship,  the  Forbes,  insisted  upon  payment,  and 
threatened  to  detain  the  ship,  if  payment  was  not  made.  The  master  was 
therefore  acting  for  the  benefit  of  all  concerned  when  he  paid  that  which  was 
a  legal  demand,  and  might  have  been  enforced  by  process  of  the  Courts  of 
the  country  where  the  ship  then  was.  He  was  not  bound  to  wait  till  bis  ship 
was  actually  stopped  by  an  Admiralty  process. — [^LUtledcde,  J. — You  say  that 
there  was  a  threat  to  detain  the  ship ;  and  that,  as  that  threat  might  have 
been  executed,  the  proper  course  was  to  pay  the  money,  and  so  prevent  the 
voyage  from  being  interrupted.]— That  is  the  ground  on  which  the  plaintiff 
contends  that  the  payment  thus  made  is  recoverable  from  the  underwriters. 
The  seamen's  wages  and  provisions  are  also  properly  recoverable.  They 
performed  labour  during  the  repair,  which  must  otherwise  have  been  per- 
formed by  other  people,  and  must  then  have  been  paid  for,  and  the  expenses 
of  the  repairs  would  have  been  so  much  larger.  To  that  extent,  therefore, 
the  underwriters  have  been  benefited  (a).  The  only  case  in  which  it  has 
been  held,  that,  under  such  circumstances,  wages  cannot  be  recovered,  ic 
that  of  Fletcher  v.  Poole  (6),  but  that  was  a  mere  ruling  at  Nisi  Prius,  and 
has  never  since  been  properly  considered.  All  these  claims  the  jury  im- 
properly r^ected,  and  the  plaintiff  is  entitled  to  a  new  trial. 

Cur.  ado,  vuU. 

Lord  Denmam,  C.  J.,  subsequently  (dOth  January)  gave  judgment.— In 
this  case  a  new  trial  was  moved  for,  on  the  ground  that  both  the  claims  made 
in  respect  of  the  demand  for  the  average  loss  had  been  improperly  rejected, 
and  ought  to  have  been  taken  into  account.  We  think  that  the  claim  in 
respect  of  wages  ought  not  to  have  been  taken  into  the  account  at  all.  As 
long  ago  as  1769,  in  the  case  of  Fletcher  v.  Poole  (c),  this  point  was  decided 
against  the  claim  by  Lord  Mansfield  at  Nisi  Prius ;  and  tlie  doctrine  there 
laid  down  was  afterwards  fully  recognized  in  Robertson  v.  Ewer  {d).     The 

(•)  Abbott  00  Shipping,  p.  350,  last  edition.       (c)  Cited  1  Term  Rep.  131. 
(6)  Cited  I  Term  Rep.  131.  (d)  I  Term  Rep.  127. 
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facts  of  the  last  case  did  not,  however,  require  the  application  of  the  doc- 
trine, and  Mr.  Mauley  therefore,  says  that  it  rests  on  the  single  authority  of 
Lord  ManiJUld  at  Nisi  Prius  :  but  when  we  consider  what  a  great  master  he 
was  of  insurance  law,  and  when  we  find  that  his  opinion  was  afterwards,  as  in 
Robertson  t.  Etver^  directly  adopted  by  Mr.  Justice  Buller,  and  has  been 
since  treated  as  settled  by  distinguished  writers  upon  that  law  ;  and  when  we 
recollect,  too,  that  there  has  not  been  one  claim  inconsistent  with  it  during 
a  long  period  of  years,  though  the  circumstances  which  would  have  given 
rise  to  such  a  claim  must  often  have  occurred,  we  think  we  may  safely  say. 
that  the  doctrine  of  Lord  Mansfield  is  fully  establislied.  The  other  point  is 
new,  and  that  makes  it  a  matter  of  even  less  doubt  than  the  other,  for  the 
circumstance  which  gave  rise  to  it  must  have  been  one  of  frequent  occurrence. 
That  point  is,  how  far  it  is  fitting,  when  an  insured  ship  is  driven  against  another 
by  the  force  of  the  tide  or  the  weather,  and  injury  has  arisen  from  the  colli- 
sion ;  and  when  the  ship  insured  has  received  some  damage,  and  neither  of  the 
vessels  is  in  fault,  and  when  the  insured  ship  has  paid  part  of  the  damage  sus« 
tained  by  the  other,  that  the  insurer  should  be  entitled  to  recover  that  payment 
from  the  underwriters.  The  rule  is  said  to  be,  that  the  amount  of  the  two 
losses  should  be  added  together,  and  then  divided.  Upon  that  rule  it  is  clear 
that  the  Insured  ship  might  have  to  pay  for  more  damage  than  it  received. 
Can  such  a  payment  be  recovered  from  the  underwriters  ?  We  think  not. 
The  payment  is  not  a  proximate  effect  of  the  perils  of  the  sea,  but  has  grown 
oat  of  circumstances  which  may  or  not  be  connected  with  them.  That  pay- 
ment, therefore,  cannot  be  charged  upon  the  underwriters :  it  can  no  more  be 
charged  upon  them,  than  can  a  penalty  inflicted  for  a  breach  of  the  revenue 
laws,  rendered  inevitable  by  the  circumstances  in  which  a  ship  is  placed. 
On  neither  of  the  grounds  on  which  this  application  is  rested  can  it  be  suf- 
fered to  succeed.  There  will,  therefore,  be  no  rule  for  a  new  trial  in  this 
case. 

Rule  refused. 
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BoDENHAM  and  others  v.  Ricketts. 
Same  v.  Same. 
Same  v.  Same. 


r>  ULES   for  writs  of  prohibition  to  the  Consistory  Court  of  Hereford,  i.  Under  53 

the   Arches   Court,   and   the   Court   of  Delegates.      The    plaintiffs,  s.T.  the*jari!!^' 
as  churchwardens   of  Presteign,  in    the    diocese    of    Hereford,    in  July,  diction  of  Uie 
1830,  commenced  a  suit  against  the  defendant  in  the  Consistory  Court  of  court  i«  not  uken 
Hereford,  for  the  recovery  of  several  church-rates.     The  libel  was  afler-  awaj  in  aii  cases 

•',.  ,1  11*  ./»  t*  Ml    r*       oj    r       wliere  the  amount 

wards  amended,  and  they  prosecuted  their  suit  for  a  rate  ot  4^  bs,  sa,  tor  ofciiurciLrate 

claimed  does  not 
exceed  10/.,  but  only  in  Ujom  cases  where  the  validity  of  the  rate,  and  tiie  liability  to  pay,  are  not  dii. 
pnted. 

fl.  A  prohibition  does  not  lie  after  sentence  in  a  suit  in  the  Ecclesiastical  Court,  for  a  church-rate  for  less 
than  KM.  '        «1 

il.  A  prohibition  does  not  lie  to  an  inferior  Court  after  sentence,  unless  the  want  of  jurisdiction  be  appa- 
rent on  the  face  of  the  proceedings. 

3f  2 
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the  year  1829.  In  that  8uit«  sentence  was  pronounced  against  the  defendant, 
and  he  appealed  to  the  Arches  Court  of  Canterbury,  and  failed.  He  then 
appealed  to  the  Court  of  Delegates,  but  sentence  was  affirmed  against  him 
with  costs  (a).  The  defence  set  up  in  the  Ecclesiastical  Court  was,  that  the 
rate  had  been  made  at  a  meeting,  of  which  no  due  or  legal  notice  had  been 
given  ;  that  it  was  made  for  an  illegal  purpose  ;  and  that  it  showed  on  the 
face  of  it  an  unequal  assessment.  No  summons  had  been  issued,  or  pro- 
ceedings taken  previous  to  the  suit  in  the  Ecclesiastical  Court,  before  any 
justice,  under  statute  5S  Geo.  d,  c.  127,  s.  7. 

The  Aitomey-Generalf  in  Michaelmas  term,  showed  cause.  He  cited 
In  re  Poe  (6),  Gould  v.  Gapper  (c),  Buggin  v.  Bennett  (rf),  Biacquiere  v. 
Hawkins  {e)n 

Sir  J.  Pollock^  in  support  of  the  rule,  cited  Bac.  Abr.  Courts  (D),  Com. 
Dig.  Prohibition,  (F  8,)  and  Rex  v.  JVrottesley  (/). 

Cur,  adv.  vtiU(g). 

Lord  Denman,  C.  J.,  in  this  term,  (1st  February^  gave  judgment.— 
There  were  three  cases  of  Bodenham  and  others  v.  Rickeits,  in  which  three 
separate  applications  for  writs  of  prohibition  were  made  in  the  same  cause. 
The  first  to  the  Consistory  Court  of  Hereford :  the  second  to  the  Court  of 
Arches  :  and  the  third  to  the  Court  of  Delegates,  in  each  of  which  Courts 
successively,  sentence  had  passed  against  the  applicant.  The  original  suit 
was  instituted  in  the  Consistory  Court  of  the  diocese  of  Hereford,  to  enforce 
the  payment  of  a  church  rate  amounting  to  4fl.  6s,  Sd, ;  and  the  defence  was, 
that  the  rate  had  been  made  at  a  meeting,  of  which  no  proper  notice  had 
been  given :  that  the  rate  was  made  for  an  illegal  purpose :  and  that  it 
showed  on  the  face  of  it  an  unequal  assessment.  It  was  contended,  in  favour 
of  the  application,  that  the  Court  below  had  no  jurisdiction  to  proceed  in  the 
matter  of  a  church-rate,  where — as  in  the  present  case, — the  sum  to  be  recovered 
was  under  10/.  It  was  answered,  in  showing  cause,  that  the  objection  was 
too  late  after  sentence,  unless  it  appeared  on  the  face  of  the  proceedings  in 
the  Court  below.  There  cannot  be  any  doubt  that  the  rule  is  clearly  esta- 
blished, that  a  party  who  neglects  to  object  to  the  want  of  jurisdiction  in  die 
first  instance,  after  sentence,  and  having  taken  his  cliance  of  a  decision  in  his 
favour,  cannot  allege  the  want  of  jurisdiction  as  a  ground  for  prohibition, 
unless  the  defect  be  apparent  on  the  face  of  the  proceedings.  The  justice 
and  convenience  of  this  rule  are  very  apparent.  It  is  the  duty  of  this  Court 
to  restrain  any  incroachment  of  jurisdiction  in  inferior  courts  :  but  then  it 
interferes  for  the  benefit  of  the  public,  and  not  of  the  individual.  Conse- 
quently, it  only  interferes  when  the  want  of  jurisdiction  is  apparent  on  the 
proceedings  ;  for  in  that  case  alone  would  the  public  be  injured,  by  an  in- 


(a)  Writs  de  emitumaee  capiendo  were 
issued  to  enforce  pavment  of  the  rate,  and  the 
costs  of  the  several  suits.  The  validity  of 
those  suits,  and  the  significavits  on  which  they 
were  founded,  became  nueslions  pending  both 
in  this  Court  and  in  Cnancery.  See  Rex  v. 
Riekeits,  ante,  p.  64. 


(6)  5Bam.&  Adol.681. 

(c)  5  East,  345. 

(d)  4  Burr.  2035. 
(«)  1  Doug.  378. 

(/)  1  Barn.  &Adol.  648. 
(^)  The  arguments  su6ficiently  appear  in 
the  judgment  of  the  Court. 
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correct  judgment  being  allowed  to  stand  and  become  a  precedent.     In  sup-    K'mg^s  Bench 
port  of  the  application,  the  general  doctrine  was  scarcely  disputed ;  but  it 
was  contended,  that  as  it  appeared  upon  the  face  of  the  libel,  that  the  amount 
claimed  for  the  rate  was  under  10/.,  the  want  of  jurisdiction  was  apparent. 
It  was  necessary  to  consider  the  statute  53  Geo.  3,  c.  1^7,  s.  7,  to  see  whether 
that  argument  was  borne  out.     That  section  says,  "  that  if  any  one  duly 
rated  to  a  church  rale  or  chapel  rate,  the  validity  whereof  has  not  been 
questioned  in  any  Ecclesiastical  Court,  shall  refuse  or  neglect  to  pay  the 
same  sum  at  which  he  is  so  rated,*'  there  shall  be  a  summary  mode  of  enforc- 
ing payment  before  two  justices,  who  may,  by  their  order,  direct  the  pay- 
ment of  what  is  due  and  payable  in  respect  to  such  rale,  **  so  as  the  sum 
ordered  and  directed  to  be  paid  as  aforesaid  do  not  exceed  ten  pounds  over 
and  above  the  reasonable  costs^  &c.*'   An  appeal  is  then  given  to  the  sessions, 
with  a  proviso,  that  if  any  such  appeal  be  made,  no  warrant  of  distress  shall 
be  granted  until  after  the  appeal  is  determined.     This  is  followed  by  a  pro- 
viso, "  that  nothing  therein  contained  shall  extend  to  alter  or  interfere  with 
the  jurisdiction  of  the  Ecclesiastical  Courts  to  hear  and  determine  causes 
touching  the  validity  of  any  church  rate  or  chapel  rate,  or  from  proceeding 
to  enforce  the  payment  of  any  such  rate,  if  the  same  shall  exceed  the  sum 
of  10/.,  from  the  party  proceeded  against."     If  the  section  had  stopped  here, 
we  should  have  thought  it  clear,  that  a  distinction  was  made  between  cases 
where  the  validity  of  the  rate  was  questioned,  and  those  in  which  it  was  un- 
disputed.    We  should  have  said,  that,  as  to  the  former,  the  jurisdiction  of 
the  Ecclesiastical  Court  was  left  wholly  untouched;    but  that,  as  to  the 
latter,  it  was  impliedly  taken  away  in  cases  where  the  sum  did  not  exceed  10/. 
This  interpretation  makes  the  enacting  part  of  the  statute,  and  the  proviso 
together,  constitute  one  complete  enactment  on  the  subject ;  and  this  view  is 
rendered  more  clear  by  the  subsequent  proviso,  ''  that  if  the  validity  of  such 
rate,  or  the  liability  of  the  person  from  whom  it  is  demanded  to  pay  the  same, 
be  disputed,  and  the  party  disputing  the  same  give  notice  thereof  to  the 
justices,  the  justices  shall  forbear  giving  judgment  thereupon,  and  the  person 
or  persons  demanding  the  same  may  then  proceed  to  the  recovery  of  their 
demands,  according  to  due  course  of  law,  as  theretofore  used  and  accustomed." 
This  latter  proviso  clearly  applies  only  to  cases  under  10/.,  and  the  effect  of 
it  iS|  that  the  moment  it  appears  that  a  question  is  opened  as  to  the  validity 
of  the  rate,  the  summary  jurisdiction  is  at  an  end,  and  the  jurisdiction  of  the 
Ecclesiastical  Court  attaches.     It  is  evident,  therefore,  that  the  mere  fact, 
that  the  suit  appears  on  the  face  of  the  proceedings  to  relate  to  a  rate  not 
exceeding  10/.,  does  not  necessarily  show   a  want  of  jurisdiction  in  the 
Ecclesiastical  Court.     Without  entering  into  the  argument  at  the  bar,  as  to 
the  doctrine  in  question  being  applicable  to  Ecclesiastical  Courts,  it  is  quite 
certain  that  this  Court  ought  to  examine  the  whole  of  the  proceedings,  in 
order  to  collect  from  them,  if  possible,  whether  the  cause,  admitting  it  was 
for  less  than  10/.,   was   a  suit  in  which  the  validity  of  the  rate  or   the 
liability  of  the   party  was   questioned,   or  whether   it  was  a  proceeding 
merely  to  enforce  payment, — that  being  the  real  point  upon  which  the  whole 
question  of  jurisdiction  depends.     On  such  an  examination,  in  this  case  it  is 
clear  that  the  sum  being  under  10/.,  the  only  objection  to  paying  the  rate 
arose  from  its  validity  being  questioned.     It  follows,  therefore,  that  there  is 
no  want  of  jurisdiction  apparent  on  the  face  of  the  proceedings :   the  rule9 
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must  therefore  be  discharged  in  all  the  three  cases ;  hot,  under  the  circum- 
stances, without  costs. 

Rules  discharged*  without  costs  (a)« 


(a)  Id  EoMter  term  (18th  April,)  Sir  f. 
Pollock  renewed  his  opplication  for  a  prohibi- 
tion on  the  same  afKdavtts,  with  an  acfditional 
affidavit,  venfying  the  proceedings  before  the 
CoDsiHtory  Court.  The  AWrmty  General  ob- 
jected that  the  applications  had  been  already 


disposed  of.  He  cited  Rostet  v.  Harden, 
(ante,  p.  581,)  to  show  that  such  being  the 
case,  the  Court  would  sot  eateitaiii  tbe  sab- 
ject: 

The  Court,  acting  on  that  pnnciple»  lefiosed 
to  grant  any  rale. 


1.  Two  joint  and 
•evpral  notes  wrrc 
given  to  come  due 
at  different  dates. 
After  one  of  thrm 
liad  become  due, 
the  bolder  receiv- 
ed from  one  of  the 
makers  a  sum  ex- 
ceeding the 
amount  of  tho 
note  which  whs 
due,  and  exceed- 
iug  his  share  of 
the  aggregate 
amount  of  the 
two  notes.    Tliis 
sum  was  received 
in  discharge  of 
tliHt  maker  from 
whom  it  was  re- 
ceived ;  and  Uie 
holder  accordingly 
gave  up  to  him  the 
note  tliat  was  due, 
and  erased  his 
name  from  the 
ottiernote:— ^ctf, 
tliat  such  maker 
was  discliarged 
from  alt  claim  on 
the  remaining 
note;  and  that 
thereby  the  other 
maker  was  also 
dbcharged. 

£.  Quttre,  whe- 
ther tlie  holder  of 
a  note,  merely 
erasing  the  name 
of  one  of  two  Joint 
and  several 
makers,  is  a  dis- 
charge of  the 
other. 

3.  A  discharge 
by  a  debtee  of  one 
joint  and  several 
debtor,  is  a  dis- 
charge of  all. 


Nicholson  v.  John  Revell  the  Younger. 

/ASSUMPSIT.  First  count,  on  a  promiisory  note  for  llOl.  \9$.  4d. 
Second  count,  on  a  note  for  56/.  ISs,  8(1. :  both  counts  were  by  tlie 
payee  against  the  maker.  Plea :  to  the  first  count,  that  the  note  was  a  note 
made  on  the  1  st  January,  1 83^,  by  the  defendant,  one  Sanmel  Revellj  and 
one  John  Retell^  the  father  of  tlie  defendant ;  whereby  they  jointly  and 
severally  promised,  twenty-five  months  afler  date,  to  pay  to  the  plaintifi^  or 
order,  110/.  ISs,  4(/.  for  value  received;  and  that  afterwards  the  plaintiff, 
without  the  knowledge,  privity,  or  consent  of  the  defendant,  struck  out  tbe 
name  of  Samuel  Revell  and  erased  the  same  from  the  note,  and  then  dischaiged 
Samuel  Revell  from  all  liability  on  the  note,  and  from  payment  of  the  anm 
mentioned  therein,  or  any  part  thereof.  A  similar  plea  to  the  second  ooonL 
Replications  to  both  pleas,  that  before  and  at  the  several  times  thereinaAer« 
mentioned,  John  Revell  the  father  was  indebted  to  the  plaintiff  in  ^99L  for 
money  due  upon  an  account  stated,  and  of  which  the  defendant  had  notice, 
and  thereupon  it  was  agreed  between  the  plaintiff  and  John  Revell  the  father, 
Samuel  Revell,  and  the  defendant,  that  the  plaintiff  shotild  accept,  and  John 
Revell  the  father,  Samuel  Revell,  and  the  defendant,  should  give  their  pro- 
missory note  for  299/.,  as  and  for  a  satisfaction  and  security  of  and  for  the 
debt  so  due  from  John  R£V€ll  the  father  to  the  plaintiff,  and  that  they  did  so : 
that  afterwards,  and  after  the  time  for  payment  of  the  promissory  note,  and 
an  action  which  the  plaintiff  had  brought  in  the  King*$  Bench  against  John 
Revell  the  father,  Samuel  Revell,  and  the  defendant,  upon  the  promissory  note 
being  then  depending ;  it  was  further  agreed  between  the  plaintiff,  and  John 
Revell  the  father,  Samuel  Revell,  and  the  defendant,  that  the  action  should 
cease,  and  that  the  plaintiff  should  accept,  and  that  John  Revell  the  fiither, 
Samuel  Revell,  and  the  defendant,  should  give  their  three  joint  and  several 
promissory  notes,  viz.^a  note  for  521. 16f.  8(1.,  bearing  date  the  Ivt  January, 
1832,  payable  thirteen  months  after  the  date  thereof;  the  said  note  for 
110/.  1 3s.  4d. ;  and  a  note  for  56/.  \38.  Sd»,  as  and  for  a  satisfiiction  and 
security  of  and  for  2001.,  parcel  of  the  debt  so  due  firom  /oAn  Revell  tiie 
father,  to  the  plaintiff,  with  interest  thereon ;  and  that  afterwards  John 
Revell  the  father,  Samuel  Revell,  and  the  defendant,  in  pursuance  of  tbe 
agreement,  made  the  said  three  promissory  notes  accordingly ;  and  after* 
wards,  and  after  the  time  of  payment  of  the  first  of  the  three  notea,  and 
before  the  time  of  payment  of  the  others,  Samuel  Revell  proposed  to  the 
plaintiff  to  pay  him  100/.  in  discharge  of  his  liability  on  the  three  promissory 
notes,  which  the  plaintiff  agreed  to  accept,  and  thereupon  Samuel  ReveU  paid 
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to  the  plaintiff  the  said  100/.  in  discharge  of  his  liability  on  the  three  pro- 
missory notes,  and  the  plaintiff  then  accepted  the  same  accordingly,  and 
thereupon  the  plaintiff  gave  up  to  Samuel  Revell  the  note  for  5%L  18«.  8d., 
and  indorsed  on  the  note  for  110/.  Idf.  4(/.  as  follows: — "Received  on 
account  by  Samuel  Retell,  47 L  l«.  4c/.  This  sum,  with  the  amount 
of  the  first  note,  makes  100/. ;" — and  afler  the  payment  to  him  by  Samuel 
Revell  of  the  said  100/.  the  plaintiff  struck  out  the  liame  of  Samuel  Revell 
on  the  note,  and  erased  the  same  therefrom,  and  discharged  Samuel  Revell 
from  any  further  liability  on  the  last-mentioned  note,  and  from  any  further 
payment  on  account  thereof:  Rejoinders^  that  the  three  promissory  notes 
were  given  for  securing  the  payment  of  sums  together  exceeding  1200/.,  to 
wit,  220/.  58,  8(/.,  and  were  so  given  by  John  Revell  the  father,  and  by 
Samuel  Revelly  and  the  defendant,  as  his  sureties ;  and  have  been  held  by  the 
plaintiff  for  securing  part  of  the  debt  of  John  Revell  the  father,  and  interest 
thereon,  as  in  the  replication  mentioned,  and  for  no  other  consideration  or 
purpose  whatsoever ;  and  that  the  said  proposal  of  Samuel  Revell,  was  so 
made  by  Samuel  Retell,  and  accepted  and  acted  on  by  the  plaintiff;  and  the 
name  of  Samuel  Revell  was  so  as  aforesaid  struck  out  and  erased  from  the 
said  promissory  notes,  and  Samuel  R£vell  discharged  from  liability  thereon, 
without  the  knowledge,  privity,  or  consent  of  the  defendant :  Surrejoindere, 
that  at  the  time  of  giving  the  three  promissory  notes,  the  money  satisfied  and 
secured  to  the  plaintiff  by  the  said  promissory  note  for  52L  18«.  8(/.  remained 
long  over-due,  and  the  debt  so  due  from  John  Revell  the  father,  to  the 
plaintiff,  remained  wholly  unpaid  and  unsatisfied;  and  the  action  in  the 
replications  mentioned  was  pending,  and  the  agreement  mentioned  in  the 
replications  was  entered  into ;  and  that  the  existence  of  the  said  several  cir- 
cumstances, so  in  the  said  replications  mentioned,  were  the  consideration 
and  purpose  of  the  three  several  promissory  notes  mentioned  in  the  replica- 
tions to  have  been  given  :  without  this,  that  the  said  three  promissory  notes 
were  given  by  Samuel  Revell  and  the  defendant,  as  sureties  for  John  Revell 
the  father,  and  for  no  other  consideration  and  purpose.  Demurrer,  showing 
for  cause,  that  the  plaintiff,  in  and  by  his  surrejoinders,  offered  to  put  in 
issue  a  matter  not  properly  issuable ;  also,  that  the  plaintiff  did  not  deny, 
or  confess  and  avoid  the  substantial  matter  alleged  in  the  rejoinders ;  also, 
that  in  the  surrejoinders  the  plaintiff  traversed  a  negative,  and  a  matter  not 
alleged  in  the  rejoinder.    Joinder  in  demurrer. 


King*s  Bench, 

NiCBOLSON 

V. 


Wightman,  in  support  of  the  demurrer. — The  alteration  was  made  without 
the  consent  of  the  party  now  sued ;  it  changed  the  nature  of  the  instrument 
on  which  his  liability  rested,  and  he  is  thereby  discharged.  In  Perring  v« 
Hone  (a),  where  a  note,  which  was  a  joint  note  only,  was  altered  into  a  joint 
and  several  note,  the  alteration  was  held  to  discharge  the  party,  and  a  subset 
quent  letter  of  his  was  not  admitted  as  A  waiver  of  the  discharge.  The  party 
here  would  lose  the  right  of  suing  for  contribution. 

White,  cmtri. — This  is  not  a  material  alteration.  In  Perring  v.  Hone 
it  was  so :  the  alteration  there  was  from  a  joint  to  a  joint  aud  several  note, 
which  made  a  material  difference.     In  this  case  the  note  was  joint  or  several 


(a)  4  Bing.  {8. 
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Kmg*t  Beach.    ^^  ^^^  option  of  the  holder,  and  he  merely  exercised  tliat  option.     In  SUngshy*t 

^^v^        case  (a),  it  is  said,  that  **  sundry  persons  may  bind  themselves,  et  quemlibet 

NicBOLtoN     eorum^  and  so  the  obligation  shall  be  joint  or  several,  at  the  election  of  the 

RiTBLL.       obligee."  That  rule  must  apply  here.   In  Ex  parte  Gifford  (6)  it  was  held,  that 

the  discharge  of  a  mere  surety  was  no  discharge  of  a  co-surety.    So  in  CoUiiu 

V.  Pros$er{c)f  the  tearing  off  the  seal  of  one  of  the  obligors  of  a  joint  and 

several  bond,  was  held  not  to  jivoid  it  as  against  the  others.    In  Atulen  v. 

Howard  (d),  it  was  held,  that  it  was  no  plea  to  debt  on  a  replevin  bond,  that 

it  purported  to  be  executed  by  more  than  one,  yet  was  in  fact  executed  only 

by  the  defendant.     Yet  it  is  quite  clear,  that  the  nature  of  the  defendant's 

liability  was  there  altered,  and  that  he  was  deprived  of  the  bene6t  of  suing 

for  contribulion. 

fVigfUfnan,  in  reply. — ^The  holder  of  the  bill  has  no  right  to  sue  one  of 
these  parties  after  having  discharged  the  other. — [Lord  Denmant  C.  J.— 
Suppose  he  had  released  one  ?] — ^That  would  have  been  a  release  of  both. — 
[Lord  DenmaUf  C.  J. — It  would  if  they  had  been  merely  joint-contractors. 
Would  it  be  so  if  the  contract  was  joint  and  several  ?] — It  would,  for  the 
remaining  party  would  lose  his  right  to  sue  for  contribution.  The  nature  of 
the  contract  itself  would  be  altered.  The  question  simply  is,  whether  a  dis- 
charge to  one  of  two  joint  and  several  debtors  is  a  discharge  of  the  other. 
In  Cheetham  v.  Ward(€)t  it  was  held,  that  if  the  obligee  in  a  joint  and 
several  bond,  make  one  of  the  obligors  his  executor  with  others,  the  right  of 
action  on  the  bond  is  gone  as  to  both.  In  that  case,  Eyre^  C.  J.,  refers  to 
an  old  case  in  the  Year  Books  (/),  in  which  it  was  held,  that  if  three  be  bound 
in  an  obligation^  jointly  and  severally,  and  the  obligee  make  one  of  the  obligors 
his  executor,  he  who  is  made  executor  shall  have  no  action  against  the  others, 
for  if  one  is  discharged  all  shall  be  discharged.  The  present  case  is  pre- 
cisely the  same  in  principle. 

Lord  Demman,  C.  J.*- We  have  reason  to  believe  that  this  case  is  brought 
within  the  old  case  in  the  Year  Books.  We  shall  require  time  to  go  througli 
the  pleadings,  and  see  whether,  in  point  of  fact,  the  pleas  amount  to  a  dis- 
charge. 

Cur.  adv,  vult. 

Lord  Denman,  C.  J.,  afterwards  (30th  January)  delivered  judgment.— 
This  was  an  action  by  the  payee  against  the  maker  of  two  promissory  notes. 
The  defendant  pleaded  to  each  count  separately,  setting  out  the  same  facts 
as  a  defence  to  both.  He  alleged,  that  the  notes  were  jointly  and  severally 
made  by  himself  and  two  other  persons,  Samuel  Retell^  and  John  Revell  his 
father  ;  and  that  the  plaintiff,  without  his  knowledge  or  consent,  struck  oat 
and  erased  the  name  of  Samuel  Retell^  one  of  the  joint  and  several  makers  of 
the  notes,  and  thereby  discharged  him  from  the  payment  of  them.  We  do  not 
feel  called  upon  to  inquire,  what  tlie  effect  of  a  demurrer  to  these  pleas  would 
have  been,  because  additional  facts  are  brought  to  our  knowledge  by  the  subse- 
quent pleadings.     The  replications  sUte,  that  John  Revell  the  father,  one  of 

(;)  i  I^P-  J9  h.  (d)  1  Moore.  68,  and  7  TaunU  28. 

(6)  6  Vcs.  Jan.  806.  («)  1  Bos.  &  Pull.  630. 

(0  1  Bam.  &  Cress.  682.  (  f)  21  Edw.  4,  81,  b. 
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the  makers  of  these  promissory  notes,  had  been  indebted  to  the  plaintifT,  and   King^t  BmcA. 
that  it  was  agreed,  that  the  defendant,  John  Revell  the  father,  and  Samuel       V^v^ 
Revell,  should  give  their  joint  and  several  note  to  the  plaintiff  for  the  said     Nichoihok 
debt,  and  that  they  gave  such  note  as  and  for  a  satisfaction  and  security  for       Rkvvll. 
the  said  debt,  which  plaintiff  accepted  accordingly ;  and  that  default  being 
made  in  the  payment  of  that  note,  it  was  agreed  between  the  plaintiff  and 
the  defendant,  the  said  John  Revell  the  father,  and  Samuel  Revell,  that  an 
action  theretofore  commenced  by  the  plaintiff  against  the  three,  should  be  no 
further  prosecuted,  and  that  the  plaintiff  should  accept  three  promissory 
notes,  given  by  the  defendant  and  the  two  others,  as  a  security  and  satisfac- 
tion for  200/.,  parcel  of  the  said  debt  and  interest ;  the  first  of  these  notes 
being  a  note  for  521.  1 8^.  Sd, ;  and  that  after  the  first  note  became  payable, 
and  was  unpaid,  and  before  the  day  of  payment  of  the  note  declared  upon  in 
the  first  count,  Samuel  Revell  and  the  plaintiff  agreed  that  Samuel  Revell 
should  pay  to  the  plaintiff  100/.  in  discharge  of  his  liability  on  the  said  three 
notes,  and  the  plaintiff  thereupon  gave  up  to  Samuel  Revell  the  first  of  the  three 
notes,  and  indorsed  on  the  second  a  receipt  for  the  difference  between  the 
amount  of  it  and  100/.,  and  struck  out  the  name  fyf  Samuel  Revell  from  that 
note,  being  the  note  in  the  first  count  mentioned,  and  it  is  averred  that  the 
plaintiff  discharged  Samuel  Revell  from  any  further  liability  on  the  said  note. 
The  rejoinders  identify  the  note  declared  on,  and  the  others  mentioned  in 
the  replication,  as  the  three  notes  given  by  the  defendant  and  the  others  in 
fulfilment  of  the  agreement  therein  mentioned ;  and  state,  that  they  were 
given  for  securing  220L  5s»  Sd,  due  to  the  plaintiff  from  John  Revell  the 
father,  and  that  the  name  of  Samuel  Revell  was  struck  out  of  the  note,  and 
that  Samuel  Revell  was  discharged  from  liability  thereon,  without  the  know- 
ledge or  consent  of  the  defendant.     The  plaintiff  surrejoins,  that,  at  the  time 
of  giving  the  three  promissory  notes  in  the  replications  mentioned,  the  whole 
money  secured  by  the  original  note  was  unpaid,  and  the  action  brought 
against  the  three  still  pending,  and  that  these  circumstances  were  the  sole 
consideration  for  the  three  notes ;  and  then  traverses,  tliat  the  notes  were 
given  by  Samuel  Revell  and  the  defendant,  as  sureties  for  John  Revell  the 
father.    To  the  surrejoinders  the  defendant  demurs,  and  has  contended,  that 
the  traverses  are  immaterial,  and  that  the  facts  appearing  on  the  record 
entitle  him  to  our  judgment :  and  we  are  of  that  opinion.     But  we  do  not 
proceed  on  some  of  the  grounds  urged  at  the  bar,  such  as  the  effect  of  the 
plaintifTs  alteration  of  the  instrument,  as  making  it  void ;  or  that  the  defend- 
ant thereby  lost  his  right  to  contribution  from  the  joint  makers  of  the  note, 
or  on  any  doctrine  as  to  the  relation  of  principal  and  surety.     We  give  our 
judgment  merely  on  the  principle  laid  down  by  Eyre,  C.  J,,  in  Cheetham  v. 
IVard,  as  sanctioned  by  unquestionable  authority,  that  the  debtee's  discharge 
of  one  joint  and  several  debtor  is  a  discharge  of  all ;  for  we  think  it  clear, 
that  the  new  agreement  made  by  the  plaintiff  with  Samuel  Revell,  to  receive 
from  him  100/.  in  full  of  one  of  the  three  notes,  and  in  part  payment  of  the 
other  two  before  they  became  due,  accompanied  by  the  erasure  of  his  name 
from  those  two  notes,  and  followed  by  actual  receipt  of  the  100/.,  was,  in 
law,  a  discharge  of  Samuel  Revell,     This  view  cannot,  perhaps,  be  made 
entirely  consistent  with  all  that  is  said  by  Lord  Eldon,  in  Ex  parte  Gifford^ 
where  his  lordship  dismissed  the  petition  to  expunge  the  proof  of  a  surety 
against  the  estate  of  a  co-surety.    But  the  principle  to  which  we  have 
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adverted  was  not  presented  to  his  mind  in  its  simple  form,  and  the  point 
certainly  did  not  undergo  much  consideration:  for  some  of  the  expretsioiiB 
employed  would  seem  to  lay  it  down,  that  a  joint  debtee  might  release  one 
of  his  debtors,  and  yet,  by  using  some  language  of  reservation  in  the 
agreement  between  himself  and  such  debtor,  keeps  his  remedy  entire  againat 
the  others,  even  without  consulting  them.  If  Lord  Eidan  used  any  language 
which  could  be  so  interpreted,  we  roust  conclude  that  he  either  did  not 
guard  himself  so  cautiously  as  he  intended,  or  that  he  did  not  lend  that 
degree  of  attention  to  the  legal  doctrines  connected  with  the  case  before  hhn, 
which  he  was  accustomed  to  afford.  We  do  not  find  that  any  other 
authority  clashes  witli  our  present  judgment,  which  must  be  in  favour  of  tbe 
defendant. 

Judgment  for  the  defendant. 


Clarke  and  another  v.  S  pence  and  aDother. 


i.AbaDkniiit,  'PROVER  for  a  ship.     The  plaintiffs  were  merchants  ut  Nemcasiie,  aod 

before  btotenk-  the  defendants,  the  assignees  of  John  Brunton,  a  bankrupt,  who  had  for- 

to^iid^'lSil^  merly  carried  on  the  business  of  a  ship*builder  there.    At  the  trial  before 

the  piaiatuis,  BO-  AldcnoH^  B.  at  the  Spring  Assizes  at  Durhom.  in  18d4,  a  verdict  was  found 

tennsofanagree.  ^"^^  ^^  plaintiffs  for  1002/.  lU.,  subject  to  the  Opinion  of  the  Court  on 

meat,  by  which  a  Special  casc,  in  which,  amongst  other  things,  it  was  stated,  that  on  a 

be^^dV^ua-  previous  occasion  Brunton  had  built  a  ship  called  the  Andromeda  for  the 

°riSs!*Mti^'*  plaintiffs,  and  on  the  24th  February ^  1832,  an  agreement  was  entered  into 

bonding  pro*  between  the  plaintiffs  and  Brunton  for  the  latter  to  build  another  veaad, 

mtrt'Mto^*  which  was  to  be  launched  in  November^  and  to  be  paid  for  in  the  aame 

done  onder  the  manner  as  the  former.     The  agreement  contained  the  following  stipulatioiis. 

•uperintendanoe 

poiDtod^t^  ''  It  is  agreed  between  Mr.  John  Brunton^  of  Southwkk,  ship-builder»  and 

woik^'  ?J^  ^^^^^  ^^^^^^r  &  Co.  of  Newcastle,  that  the  said  Mr.  John  Brunton  will 

and  two  of  tbe '  build  a  vessel  of  the  before-mentioned  dimensions,  in  every  point  fully  equal 

came  dueluT  *®  ^^®  Andromeda  in  workmanship,  with  the  materials  of  the  siaes  and 

were  paid,  and  a  descriptions  before-namcd,  all  of  approved  quality  ;  Mr.  Benjamin  Steward 

MUckTtioD  on^  ^  superintend  the  building  and  outfit,  the  vessel  to  be  launched  in   the 

account  of  the  mouth  of  Juiy  ncxt  ensuing,  for  the  sum  of  3250/.,  payable  as  follows : — 

third  Instalment  ^  a 

before  his  bank-     When  rsmmed,  by  bill  at  three  months'  date  to  the  amount  of         .    ;£400 

"  M«  m^^  ^**®"  timbered,  the  like  payment  of 400 

with  the  ship        When  decked,  the  like  payment  of .     400 

1^*1^  Ae      When  launched,  the  like  payment  of 500 

piaiutiffi tendered  The  residue  or  balance,  one  half  at  four  months  and  six  months  date,  7  .  ..^ 
I^Xt^:         tothewnountof j^ 

•*£ctf  ,  tliat  the 
plaintiffs  might 
maintain  trover  againft  the  aaslgnect  for  the  ship,  when  completed. 

8.  As  soon  as  an^  of  the  meterials  had  been  approved  of  by  the  superiotendant,  aud  used  in  the  progrees 
of  the  work,  the  fafafk,  consisting  of  sacb  materials,  was  appropriated  to  the  purchaser  j  and  as  soon  as  the 
last  of  the  necessary  materials  was  approved  and  added  to  the  ship,  the  fabric  was  complete,  and  tbe  general 
property  vested  in  the  pofchsser.  The  payment  of  the  instalments  specifically  appropriated  tlie  very  ship 
in  progress. 

8.  The  ship  was  ni6t,  ttader  the  ctrcwBttaiices,  ia  the  ordtr  aad  dispeiittoa  of  the  bnttkmply  within  the 
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Messrs.  Clarke  &  Co.  to  be  allowed  the  amount  of  sail-bill  from  the  six  King'i  Bmteh. 

months  bill.    Signed  at  Southwick,  24th  Ftbruary^  18313.  Wv%/ 

John  Brunton,  and  another 
Thomai  Clarke,  for  self  &  Co." 


There  were  the  following  memorandums  on  the  agreement : — 

"  1 832,  March  22d,  agreed  with  Mr.  Brunton  to  make  the  vessel  six  inches 
deeper,  say,  to  be  17-^  feet  deep,  for  which  he  is  to  be  paid  ft5k 

**  On  the  same  day,  arranged  with  Mr.  Steward  to  inspect  the  building  of 
the  vessel,  for  which  he  is  to  be  paid  the  sum  of  40/. 

"  Thomas  Clarke^ 

Brunton  proceeded  in  his  yard  at  Southxoick  to  build  the  vessel,  and  before 
his  bankruptcy  the  vessel  was  rammed  and  timbered.  Two  instalments  of 
the  agreed  price,  viz.  400/.  when  the  vessel  was  rammed,  and  402/.  11«. 
when  the  vessel  was  timbered,  were  duly  paid,  according  to  the  agreement,  by 
the  plaintiffs  to  Brunton,  before  his  bankruptcy,  and  the  further  sum  of  200/. 
was  paid  by  way  of  anticipation,  on  account  of  the  third  instalment  to  Brunton 
by  the  plaintiffs,  previous  to  his  bankruptcy,  and  which  payments  so  made 
as  aforesaid  previous  to  the  bankruptcy,  amounted  to  the  sum  of  1002/*  11«. 
The  frame  of  the  vessel,  at  the  time  of  the  bankruptcy  of  Brunton,  on  25th 
October^  1832,  was  worth  1601/.  13«.  Id,,  that  being  the  value  of  the  timber 
and  the  work  done  upon  her.  Afler  the  bankruptcy  of  the  defendants,  the 
assignees  took  possession  of  all  the  effects  of  the  bankrupt,  including  the 
frame  of  the  ship,  which  was  on  Brunton*a  premises.  In  November  a 
demand  was  made  by  the  plaintiffs,  claiming  the  frame  as  their  property,  and 
giving  notice  that  it  was  not  the  property  of  the  bankrupt.  No  tender  of 
any  sum  of  money  was  at  that  time  made  by  the  plaintiffs  to  the  defendants. 
A  week  or  two  after  Chrutmas,  1 832,  the  defendants  proceeded  to  complete 
the  vessel,  and  in  February,  1 833,  they  were  served  with  a  notice,  that  the 
plaintiffs,  being  informed  that  they  were  not  proceeding  according  to  the 
terms  agreed  upon,  required  that  Steward  should  be  allowed  to  inspect.  On 
the  Ist  March,  1833,  when  the  third  instalment  would  have  become  payable 
according  to  the  terms  of  the  contract,  supposing  no  alteration  to  have  been 
produced  by  the  intervening  bankruptcy,  200/.,  as  for  the  balance  of  the  said 
third  instalment  then  unpaid,  was  tendered  by  the  plaintiffs  to  the  defend- 
ants, and  by  them  refused.  On  the  23d  March,  1833,  the  ship  was  launched. 
A  bill  at  three  months  for  500/.,  as  for  such  instalment,  according  to  the 
terms  of  the  agreement,  was  tendered  in  payment  of  such  instalment  by  the 
plaintiffs  to  the  defendants,  and  was  refused  by  the  defendants.  On  the 
I4th  June,  1833,  the  defendants  put  up  the  vessel  for  sale  by  public  auction, 
and  it  was  at  that  auction  bought  in  by  the  defendants,  and  the  vessel  was 
afVerwards  sold  by  the  defendants,  by  private  contract,  for  2600/.  Afler 
the  auction,  and  before  the  sale  by  private  contract  was  completed,  the  plain- 
tiffs tendered  to  the  defendants  the  sum  of  1750/.  (which,  with  1002/.  11^. 
paid  as  aforesaid,  make  together  2752/.  lis,)  in  payment  for  the  vessel,  and 
demanded  the  vessel  from  them,  which  the  defendants  refused.  It  was 
admitted  on  the  trial,  that  the  vessel  was  never  of  greater  value  than  the  sum 
of  2750/.    Evidence  of  reputed  ownership  was  rejected  at  the  trial,  and  a 
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verdict  wu  takeiii  tubject  to  the  opinion  of  the  Court  on  the  following 
points.  Ist.  That,  under  the  circumstances,  the  property  in  each  portion  of 
the  ship  passed  to  the  plaintifis  successively  as  each  portion  of  it  was  com- 
pleted. 2d.  That  no  tender  was  requisite  subsequent  to  the  bankruptcy, 
and  if  requisite,  that  a  sufficient  tender  had  been  made.  drd.  That  under  die 
circumstances,  trover  might  be  maintained. .  4th.  That  the  evidence  of 
reputed  ownership  was  properly  rejected. 


fF,  H,  Wattorii  for  the  plaintiffs. — Every  part  of  the  timber,  when  put 
into  ^e  vessel,  was  specifically  appropriated  to  the  plaintiffs,  and  the  party 
employed  to  build  it  had  no  right  to  substitute  another  vessel  for  it.  This 
was  stated  in  judgment  by  Lord  Tenterden,  in  fVoods  v.  Rtissell{a\  The 
case  of  MvchUm  v.  Mangla  (6)  will  be  relied  on  by  the  other  side.  The 
circumstances  of  that  case  are  different  from  the  present ;  or,  if  not,  then  it 
has  been  expressly  overruled  in  Woods  v.  Russell.  The  vessel  there  was 
not  to  be  paid  for  as  specific  portions  were  finished,  for  if  that  had  been  so, 
the  property  must  have  passed  to  the  purchaser.  The  contract  here  is  for 
payment  by  instalments  as  each  specific  portion  is  finished,  and  the  pur- 
chaser obtains  a  vested  right  in  each  portion  when  he  pays  the  stipulated 
purchase-money,  subject  only  to  the  builder's  right  of  lien.  The  doctrine  in 
Woods  V.  Russell  is  founded  on  true  principles.  In  Blackstone's  Cornmen- 
tones  (c)  it  is  said,  '<  as  soon  as  the  bargain  is  struck,  the  property  of  the 
goods  is  transferred  to  the  vendee,  and  that  of  the  price  to  the  vendor,  but 
the  vendee  cannot  take  the  goods  until  he  tenders  the  price  agreed  on.  But 
if  he  tender  the  money  to  the  vendor,  and  he  refuses  it,  the  vendee  may 
seize  the  goods,  or  have  an  action  against  the  vendor  for  detaining  them." 
That  principle  was  fully  recognized  in  Atkinson  v.  Bell  (d),  in  which  Woods  v. 
Russell  was  distinguished  from  the  case  then  under  the  consideration  of  the 
Court.  In  Carruthers  v.  Payne  (c),  the  person  by  whose  order  a  chariot  was 
built,  and  who  had  paid  for  it,  was  held  entitled  to  maintain  trover  for  it, 
though  it  had  remained  in  the  possession  of  the  maker  long  afler  it  was 
finished.  The  cause  of  Rohde  v.  Thmaiies  (/),  and  Simmons  v.  Swift  {^\ 
show  the  principle  on  which  specific  appropriation  of  a  part  proceeds.  That 
principle  came  into  operation  in  this  case, — the  property  became  vested  in 
the  plaintiffs,  and  they  have  the  right  to  maintain  trover.  The  assignees 
stand  in  the  same  situation  as  the  bankrupt,  and  the  tender  utterly  divests 
any  portion  of  the  lien  from  them.  Then,  as  to  the  property  having  re- 
mained in  the  order  and  disposition  of  the  bankrupt.  The  circumstances 
here  do  not  bring  the  case  within  the  7l2d  section  of  the  6  Geo,  4,  c.  16. 
The  vessel  was  not  to  be  delivered  by  the  bankrupt  till  it  was  finished.  Two 
things  are  necessary  to  bring  the  case  within  the  Bankrupt  Act ;  first,  the 
consent  of  the  owner ;  and,  secondly,  the  possession  of  the  bankrupt  as  the 
reputed  owner.  Neither  of  these  things  existed  here.  The  bankrupt  was 
etititled  to  the  possession  till  the  vessel  was  finished,  but  it  was  a  special 
possession^  subject  to  the  control  of  the  inspector  appointed  by  the  plain- 
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tiffs  to  superintend  the  work.  That  geta  rid  of  the  question  of  consent.  In 
Smith  V.  Topping  (a),  where  the  true  owner  permitted  his  goods  to  remain  in 
the  order  and  disposition  of  A»  until  the  day  before  he  became  bankrupt, 
and  then  demanded  possession  of  them,  which  A.  refused  to  deliver,  the 
Court  held,  tliat  they  did  not  pass  to  A.'s  assignees.  Carruthen  ▼•  Payne  {b) 
is  to  the  same  effect.  MuUer  v.  Mom  (c)  most  resembles  the  present  case. 
There  the  bankrupt  remained  by  agreement  in  possession  of  a  house  and 
furniture,  which  had  been  sold  to  another  person,  and  the  agreement  was 
notorious  to  all  the  neighbourhood.  While  so  in  possession  he  became 
bankrupt,  and  the  Court  held,  that  this  was  not  a  possession  by  the  bank- 
rupt within  the  21  Jac,  1,  c.  19,  s.  11.  The  principle  of  that  case  was  fully 
acted  on  in  the  Earl  of  Shafte&hury  v.  RusselHd),  where  the  party  was  in 
possession  of  certain  household  furniture  under  the  limitations  of  a  devise. 
Here,  as  in  those  cases,  the  bankrupt  was  in  possession  under  speoial  cir« 
cumstances,  and  consequently  had  not  such  a  possession  as  would  pass  the 
ship  to  his  assignees.  The  owner  here  could  not  consent  to  the  possession 
of  the  bankrupt,  so  as  to  bring  himself  within  the  statute,  and  evidence  of 
consent  was  therefore  perfectly  useless. 


Kimg'i  BmcA. 


Coltman,  contrd. — The  property  in  the  several  parts  of  the  vessel  did  not 
pass  in  the  manner  contended  for.  The  evidence  tendered  was  improperly 
rejected,  floods  v.  Russell  is  not  in  point.  It  was  decided  on  grounds 
totally  different  from  the  present ;  but  in  Mucklow  v.  Mangles  the  general 
principle  of  law  was  distinctly  laid  down ;  but  that  case  will  not  wholly 
govern  the  present,  as  there  was  not  a  particular  description  of  property 
there  on  which  the  principle  could  operate,  as  in  this  case.  There  was  a 
case  in  this  Court  arising  out  of  the  same  circumstances  as  the  present, 
the  case  of  Battersby  v.  Gale^  which  has  not  been  reported,  but  which  may 
furnish  an  illustration  in  point.  That  case  was  tried  at  Lancaster^  before 
Mr.  Baron  Gurney,  in  the  spring  of  1883.  It  arose  out  of  the  same  bank- 
ruptcy as  the  present,  and  the  parties  there  had  governed  their  conduct  by 
the  third  portion  of  the  holding  in  Woods  v.  Russell,  A  new  trial  was 
moved  for  in  Eatter  Term. — [Pattesont  J. — I  have  a  note  of  Battersby  v. 
GaU^it  is  a  short  note.  JVoods  v.  Russell  was  cited  in  that  case.  The 
plaintiflfe  were  merchants  at  Liverpool,  the  defendants  were  the  assignees  of 
Brunton,  a  bankrupt.  The  agreement  between  the  plaintiffs  and  the  bank- 
rupt was  for  a  ship  to  be  built,  launched,  and  ready  for  sea,  with  pro- 
visions &c.,  at  a  certain  time,  and  to  be  paid  for  by  four  instalments 
of  500/.  each.  The  second  instalment  was  to  be  paid  when  tlie  vessel 
was  fully  timbered.  The  second  instalment  never  strictly  became  due, 
for  it  was  not  fully  timbered  at  the  time  of  the  bankruptcy.  At  the 
trial  before  Mr.  Baron  Gumey  the  plaintiff  was  nonsuited.  Mr.  Wight* 
man  moved  to  set  aside  the  nonsuit,  and  stated,  that  the  learned 
baron  had  \efi  it  to  the  jury  to  say  whether  the  vessel  was  of  greater 
value  than  1000/.,  and  the  jury  said  that  it  was,  namely,  of  the  value  of 
1120/. ;  but  that  it  was  not  lefl  to  the  jury,  as  it  ought  to  have  been,  whe- 
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ther  die  ship  was  of  greater  value  than  1000/.  according  to  tbe  contract 
price.  I  think  that  was  the  point  on  which  we  aaid  we  ihould  apeak  to 
Mr.  Baron  Gumey,  Whether  the  Court  fully  considered  the  authority  of 
H^oodi  V.  RuueU  I  am  not  ahle  to  say.]  There  must  be  a  delivery  of  the 
article,  otherwise  the  person  to  whose  order  it  is  made  has  no  property  in  it; 
Ooode  V.  Langlty  (a). — [Pa/^eioii,  J.— There  were  no  payments  of  instal- 
ments during  the  contract  in  that  case.  Mr.  fVaison's  argument  here  may 
he  considered  to  amount  to  this,  that  this  is  the  same  as  if  there  were  so 
many  ships  or  so  many  parcels  of  goods,  and  that  when  the  instalment  on 
each  became  due  and  was  paid,  the  property  in  each  vested  in  the  plaintifli ; 
and  if  so,  that  trover  is  maintainable.  My  dificulty  is,  whether  the  pUunttffii 
can  possibly  be  more  than  tenants  in  common  with  the  bankrupt.] — It  can- 
not be  contended  that  there  has  been  a  specific  appropriation  of  each  part. 
The  contract  between  the  parties  is  not  for  a  part  of  a  ship,  but  for  a  whole 
ship.  The  contract  is  one  entire  contract  throughout.  The  arrangeraents 
as  to  part-payment  of  the  money  are  reasonable,  because  the  building  of  a 
ship  requires  a  large  outlay  of  money,  and  tlie  party  gets  the  article  cheaper 
by  making  these  advances  as  the  work  proceeds.  That  is  the  object  of 
making  them,  and  not  specifically  to  appropriate  each  portion  of  the  ship.  It 
is  not  generally  for  the  advantage  of  the  purchaser  to  have  the  parts  of  a 
manufactured  article  thus  appropriated  to  him  while  in  the  hands  of  the 
manufacturer,  for  they  would  then  be  at  his  risk ;  nor  was  it  so  intended 
here.  The  appointment  of  the  inspector  makes  no  difference  in  the  case. 
It  was  of  advantage  to  both  parties  that  he  should  be  appointed.  In  fToods 
V.  RuaeUf  Lord  Tenierden  seems  to  think,  that  the  payment  of  the  instal- 
ments appropriated  specifically  the  very  ship  so  in  progress.  That  cannot  be 
so.  Suppose  a  man  agrees  with  one  person  to  build  a  ship,  and  does  so, 
but  afterwards  disposes  of  it  to  another  person,  the  first  party  may  bring  an 
action  for  damages  for  breach  of  contract^  but  it  does  not  follow  Uiat  he  can 
obtain  the  very  ship  itself.  The  property  would  not  pass  even  by  an  express 
agreement  to  appropriate  the  particular  parts  as  they  were  finished.  The 
passage  cited  from  Blaeluton^n  Commentaries  is  not  applicable  to  the  present 
aae.'^Paiteion,  J. — He  is  speaking  of  goods  as  if  furnished,  not  of  work 
to  be  done  upon  them.]«-The  right  of  the  builder  here  is  not  a  mere  right 
of  lien  upon  the  property  of  another,  for  the  property  has  never  passed  out 
of  himself.  As  long  as  any  thing  remains  to  be  done  to  the  goods,  the  pro- 
perty in  them  does  not  pass  to  the  purchaser;  Rugg  v.  MmeU^b)^  and 
Stnmums  v.  Swift  (c).  A  similar  principle  was  adopted  in  Rokde  v.  TkwaiieB  (d). 
'^[CoUridgei  J. — Suppose,  after  the  instalment  had  been  paid,  a  fire  had 
Iiappened,  and  the  ship  had  been  burnt,  could  there  have  been  an  action  to 
recover  back  the  instalments?  You  assumed  just  now  that  the  risk  was 
with  the  builder.] — The  risk  is  with  the  man  who  has  the  property  ;  Car- 
ruthtn  V.  Payw  (e).  The  ship  here  was  clearly  in  the  order  and  dispo- 
sition of  the  bankrupt,  and  as  such  liable  to  be  taken  by  his  assignees.  The 
bankrupt  appeared  to  the  world  as  the  reputed  owner  of  it ;  Lingard  v. 
Me$iiter{f),-^{_PaitesontJ. — When  a  tradesman  bankrupt  does  a  specific 
thing  to  an  article  of  manufacture,  can  he  be  said  to  be  in  the  reputed  owner- 
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ship  of  it?]— He  may,  if  he  appears  to  all  the  world  to  be  working  up  his    Kwg^$ Bench, 
own  stocky  and  thereby  acquires  a  credit. 


W,  H,  Wai$on,  in  reply. — The  words  of  Lord  Tenterden  are  exactly  appli- 
cable  to  this  case.  He  says  (a),  "  The  payment  of  these  instalments  appears 
to  us  to  appropriate  specifically  to  the  defendant  the  very  ship  so  in  progress.'* 
— [Co/rru^^e,  J, — The  decision,  however,  there  was  on  the  ground  that  the 
property  passed  at  a  subsequent  period. — Paiteson,  J. — Lord  Tenterden 
merely  meant  that  the  party,  by  the  payment  of  the  money,  was  entitled  to 
the  particular  thing  for  which  he  had  agreed  and  paid.] — The  property  here 
passed,  and  if  the  ship  had  been  burnt  after  the  payment  of  the  second 
instalment,  the  plaintiff  could  not  have  recovered  back  the  money  paid.  As 
to  this  being  a  tenancy  in  common  between  the  plaintiffs  and  the  bankrupt, 
the  argument  is  not  that  each  part  vested  on  each  payment,  but  that  on  the 
first  payment  being  made  the  property  vested  in  the  purchaser,  not  only  as 
to  what  was  done,  but  what  was  to  be  done.^-[Pa/^efoii,  J. — My  observa- 
tion only  applied  to  the  supposition  that  you  maintained  the  former  argu- 
ment.]— Rugg  V.  Minet  and  SimmouM  v.  Swift  are  cases  of  apecifio  appro- 
priation by  the  act  of  the  parties,  and  therefbr e  do  not  apply  to  the  present. 
There  is  nothing  here  to  prevent  the  property  vesting  in  the  plaintiffs. 

Pattbson,  J. — The  facts  in  IVoods  v.  Russell  are  somewhat  different  from 
those  in  this  case,  and  there  are  expressions  there  which  require  consi- 
deration. 

On  the  last  day  of  Hilary  Term,  18d6,  the  judgment  of  the  Court  was 
delivered  by 

Williams,  J. — This  case  was  argued  in  Michaelmas  Term  last,  by  Mr. 
IFatson  for  the  plaintiffs,  and  Mr.  Coliman  for  the  defendants,  before  my 
brothers  Pattesan  and  Coleridge,  and  myself.  The  principal  question  that 
was  raised  was,  in  whom,  under  the  special  terms  of  the  contract  entered 
into  between  the  plaintiffs  and  the  bankrupt,  John  Brunton,  the  general  pro- 
perty,  in  so  much  of  the  vessel  as  had  been  put  together  at  the  time  of  the 
bankruptcy,  was  vested  ?  All  consideration  of  any  special  property  that 
might  be  in  the  bankrupt,  by  reason  of  the  lien  for  monies  expended  on  the 
vessel,  according  to  the  doctrine  laid  down  in  fVoods  v.  RusseU,  was  removed 
out  of  the  case  by  the  tender  of  the  amount  of  all  such  monies  which  had 
been  made  by  the  plaintiffs  ;  and  we  desire  it  to  be  understood,  that  in  the 
judgment  we  are  about  to  pronounce,  we  give  no  opinion  whatever  as  to  the 
soundness  of  that  doctrine  ;  it  was  not  denied  in  argument,  nor  could  it  be, 
according  to  decided  cases  and  known  principles  of  law,  that  in  general, 
under  a  contract  for  the  building  of  a  vessel,  or  making  any  other  thing,  not 
existing  in  specie  at  the  time  of  the  contract,  no  property  vests  in  the  party, 
—whom  for  distinction  we  will  call  the  purchaser,— during  the  progress  of  the 
work,  nor  until  the  vessel  or  thing  is  finished  or  delivered,  or  at  least  ready 
for  delivery  and  approval  by  the  purchaser ;  and  that  in  cases  where  the 
contract  contains  a  stipulation  for  the  completion  of  particular  portions  of 
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the  vessel  or  other  thing,  and  fixes  the  time  and  precise  mode  of  payment, 
as  each  portion  is  completed,  the  general  property  in  all  the  timber  and  other 
materials  used  in. the  progress  of  the  work,  vests  in  the  purchaser  at  the 
time  then  they  are  put  to  the  fabric  under  the  approval  of  the  super- 
intcndant,  or,  at  all  events,  as  soon  as  the  first  instalment  is  paid.  Mr. 
Justice  Bayleyf  in  the  case  of  Atkinson  v.  Belli  says,  "  Where  goods  are 
ordered  to  be  made,  while  they  are  in  progress  the  materials  belong  to  the 
maker.  The  property  does  not  vest  in  the  party  who  gives  the  order  until 
the  thing  ordered  is  completed ;  and  although,  while  the  goods  are  in  pro- 
gress, the  maker  may  intend  them  for  the  person  ordering  them,  still  he  may 
aflerwards  deliver  them  to  another,  and  thereby  vest  the  property  in  that 
other.  Although  the  maker  may  thereby  render  himself  liable  to  an  action 
for  so  doing,  still  a  good  title  is  given  to  the  party  to  whom  they  are  deli- 
vered.*' So  that  it  appears  that  the  builder  or  maker  is  not  bound  to 
deliver  to  the  purchaser  the  identical  vessel  or  thing  which  is  in  progress, 
but  he  may  dispose  of  that  to  some  other  person,  and  deliver  to  the  pur- 
chaser another  vessel  or  thing,  provided  it  answers  the  specification  contained 
in  that  contract.  But  it  was  urged,  on  the  authority  of  the  case  of  (floods  v. 
Russell,  that  when  the  contract  provides  (as  that  in  question  does)  that 
where  a  vessel  should  be  built  under  the  superintendance  of  a  person  ap- 
pointed by  the  purchaser,  and  also  fixes  the  payment  to  be  made  by  instal- 
ments, regulated  by  particular  stages  in  the  progress  of  the  work,  the 
general  property  in  the  planks  and  other  things  vests  in  the  purchaser  when 
these  things  are  put  in  the  power  of  the  superintendant,  or  as  soon  as  the 
first  instalment  is  paid.  The  facts  in  the  case  of  JVoods  v.  Russell  did  not 
make  it  necessary  to  determine  this  point ;  neither  did  the  decision  of  the 
Court  proceed  ultimately  upon  any  such  point,  but  on  the  ground  that  the 
vessel,  by  virtue  of  the  certificate  of  the  builder,  had  been  registered  in  the 
name  of  the  purchaser,  and  that  the  builder  had,  by  his  own  act,  declared 
the  general  property  to  be  in  that  purchaser.  That  appears  both  by  tlie 
judgment  itself,  and  by  the  notice  taken  of  it  by  Lord  Tenterden,  in  the  last 
edition  of  his  book  upon  Shipping,  p.  44 ;  but  there  is  one  passage  in  the 
course  of  tliat  judgment  which  seems  to  us  to  establish  the  point  contended 
for  by  the  counsel  for  the  plaintiffs ;  and  although  the  opinion  expressed  in 
that  passage  be  extra-judicial,  yet,  considering  that  time  was  taken  before 
the  judgment  was  pronounced,  and  the  great  learning  of  those  by  whom  it 
was  pronounced,  we  should  hesitate  long  before  we  came  to  any  conclusion 
contrary  to  that  opinion.  The  passage  is  as  follows : — "  This  ship  is  built 
upon  a  special  contract ;  and  it  is  part  of  the  terms  of  that  contract,  that 
given  portions  of  the  price  shall  be  paid  according  to  the  progress  of  the 
work  ;  part  when  the  keel  is  laid, — part  when  they  are  at  the  liglit  plank. 
The  payment  of  those  instalments  appears  to  us  to  appropriate  specifically  to 
the  defendant  the  very  ship  so  in  prc^ess,  and  to  vest  in  the  defendant  a 
property  in  that  ship ;  and  that,  as  between  him  and  the  builder,  he  is  enti- 
tled to  insist  on  the  completion  of  that  very  ship,  and  that  the  builder  is  not 
entitled  to  require  him  to  accept  any  other.*'  It  seems  to  be  perfectly 
clear,  tliat  as  by  tlie  contract  the  vessel  was  to  be  built  under  the  super- 
intendant appointed  by  the  purchaser,  the  builder  could  not  compel  the  pur- 
chaser to  accept  any  vessel  not  constructed  of  materials  approved  by  that 
superintendant ;  and,  on  the  other  hand,  that  the  purchaser  could  not  refuse 
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Clarke 
and  another 

V. 

Spence 
and  another. 


any  vessel  which  had  been  so  approve^^d.  It  follows,  that  as  soon  as  any  King*s  Bench. 
materials  have  been  approved  by  the  superintendant,  and  used  in  the 
progress  of  the  work,  the  fabric  consisting  of  such  materials  is  appropriated 
to  the  purchaser,  otherwise  the  superintendant  might  be  called  upon  when 
the  one  vessel  had  been  already  completed,  or  nearly  so,  to  begin  the  work 
de  navOf  and  superintend  the  building  of  a  second ;  and,  upon  this  point,  the 
appointment  of  a  superintendant  by  the  contractor  appears  to  be  of  con- 
siderable importance.  As  soon  as  the  last  of  the  necessary  materials  is 
approved  and  added  to  the  vessel,  and  the  fabric  of  the  vessel  is  complete, 
the  appropriation  is  complete  ;  and  assuredly,  the  general  property  in  the 
vessel  must  vest  in  the  purchaser,  nothing  remaining  to  be  done  prior  to  the 
delivery ;  and  this  is  agreeable  to  the  current  of  all  the  authorities,  most  of 
which  have  been  alluded  to  above. '  Until,  however,  the  last  of  the  materials  be 
added,  the  vessel  is  not  complete ;  the  thing  contracted  for  is  not  in  existence  ; 
for  the  contract  is  for  a  complete  vessel,  not  for  a  part  of  a  vessel ;  and  we 
have  not  been  able  to  find  any  authority  for  saying  that,  whilst  the  thing  con- 
tracted for  is  not  in  existence  as  a  whole,  and  is  incomplete,  the  general  pro- 
perty in  such  parts  of  it  as  are  from  time  to  time  constructed,  shall  vest  in 
the  purchaser,  except  the  above  passage  in  the  case  of  Woods  v.  Russell,  is  to 
be  considered  sufHcient  for  that  purpose.  It  is  quite  clear,  and  indeed  will 
sufficiently  appear  from  some  of  the  foregoing  observations,  that  there  are 
reasons,  and  those  not  unimportant,  which  lead  to  the  conclusion,  that,  not- 
withstanding some  of  the  stipulations,  the  property  in  the  ship  under  this 
contract  did  not  vest  in  the  purchaser  (as  for  the  purpose  of  brevity  we  have 
designated  him),  until  completion  and  delivery  or  acceptance  by  him ;  yet 
we  equally  feel  that  the  view  taken  of  the  contract  by  the  Court,  in  the  case 
of  fVoods  V.  RussfUf  may  be  supported,  because  the  intention  there  supposed 
is  not  in  any  respect  inconsistent  with  that  which  is  above  suggested.  Both 
might  well  exist  at  the  same  time,  for  if  it  was  the  intention  of  the  con- 
tracting parties  that  the  general  property  should  vest  in  the  manner  sup- 
posed, such  intention  might  have  been  expressed  in  less  ambiguous  terms ; 
but  if  it  can  be  fairly  collected  from  those  that  have  been  used,  there  is 
nothing  which  in  principle  or  practice  is  to  prevent  the  Court  from  carrying 
it  into  effect ;  on  the  contrary,  we  think,  that  as  such  a  construction  has 
been  put  upon  a  similar  contract  by  so  high  an  authority  in  Woods  v.  Russell, 
which  has,  as  to  this  point  in  particular,  been  subsequently  recognized ;  and 
as  that  kind  of  contract  has  been  probably  acted  upon  since  that  decision  by 
persons  engaged  in  ship-building,  we  feel  we  ought  not  to  depart  from  such 
construction,  or  to  unsettle  the  law  upon  this  subject ;  and  we  adopt  the 
opinion  of  the  Court  in  Woods  v.  Russell,  though  with  some  hesitation,  for 
the  reasons  above  assigned.  Another  point  was  raised  on  the  statute  of  the 
6  Geo.  4,  c.  16,  s.  72,  with  respect  to  reputed  ownership  in  cases  of  bankruptcy ; 
as  to  which,  it  is  sufficient  to  say,  that  this  case  is  plainly  not  within  the 
statute,  because,  although  the  plaintiffs  were  the  true  owners  of  the  vessel, 
yet,  as  it  was  not  in  the  possession,  order,  or  disposition  of  the  bankrupt, 
within  the  meaning  of  that  section,  any  more  than  a  vessel,  or  any  other 
article  sent  to  a  builder  or  manufacturer  to  be  repaired,  is  within  that  section, 
we  think  that  evidence,  as  to  reputed  ownership,  was  properly  rejected. 
Upon  the  whole  we  are  of  opinion,  that  the  plaintiffs  are  entitled  to  maintain 
VOL.  I.  So 
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King'$  Bench,  tliis  action  of  trover,  and  that  the  verdict  must  be  entered  for  them  f<nr  the 

'-'v^'  sum  stated  in  the  case,  via,  IW2L  11*. 

Clark  Judgment  for  the  plainCifis. 

and  another  ^  *^ 


Spence 
and  anotbar. 


PeARCE  v.  CHESLYN(fl). 


■nie  derendant.by  nEPLEVIN.  Avowry,  as  for  a  distress  for  rent  in  arrear  for  a  year  and 
not •uunped, de-  One  quarter^  ending  June  24th,  1834.     Plea:  non  tenuU.     At  the  trial 

lUutur^uZ'h  ^^^'^^  Vaugkan,  B.,  at  the  Summer  Assizes,  1835,  for  LeieetierMre,  it 
an  agreement'  appeared,  that  by  a  memorandum  of  agreement  made  on  the  29th  Jammary, 
iww^am^but  ^®^^»  ^^^  defendant  agreed  to  set  and  to  farm  let  to  John  WebbeHey,  and 
whj^  did  not  John  WebberUy  agreed  to  uke  and  become  tenant  of  the  premises  in  ques- 
dem*ii^.Th^ih*it  ^»on ;  ^®  ^o^^  fro«n  ^^«  *^*^  ^*y  oi March  tlieti  next  ensuing,  for  one  year, 
referrrd  to  Uio  and  after  the  expiration  thereof,  until  six  months  should  have  elapsed  from 
!!!!!!!le'premhn  ^^  ^Y  ^^  ^^^  dcccase  of  /.  Wehhefley^  or  until  six  months  after  notice  to 
to  the  plaintiff :—  quit^  yielding  and  paying  229i.  5<.,  payable  by  equal  quarterly  instalmenis. 
tenns  o'nhe  7ca»e  Tbis  agreement  contained  a  variety  of  farming  covenants.  It  was  executed 
were  incorporaif d  \^j  fVebherlty  and  the  defendant,  but  was  not  stamped.     After  the  execution 

inland  formpd part      i    ,  .  "^  -.  .  .  ,    '^  ,  .  , 

of  the  agreement;  of  this  agreement,  upon  some  dispute  arising  between  these  parties,  that 

mrt  wa'^dm/^^-   ^^^^  ^^  givcu  up,  and  the  plaintiff  took  the  premises  under  the  following 

bie  In  evidence,    memorandum  of  agreement,  which  was  annexed  to  the  one  between  the 

•umped  r-zw^  defendant  and  Webherley  :— "  Memorandum  of  agreement.      Whereas  the 

alto,  that  both       within-namcd  John  Wehherky  and  Richard  Cheslyn  having  agreed  to  abandon 

l?to  a'ewe^t'a   *^«  annexed  contract,  8fc. ;    we,  W.  Pearce,  of  &c.,  and  the  said  Richard 

•pecific  rent,  for    Chcslyfi,  do  agree,  the  former  to  take  and  become  tenant,  and  the  latter  to 

In'thad  arigi!t"to  ^®*  *"^  *^  ^a*""*  ^ct  the  therein  farm,  &c.,  the  said  rent  to  be  annually  paid 

distrain.  by  quarterly  payments,  and  to  be  in  amount  220/. ;    and  we  further  bind 

ourselves  to  the  other,  to  execute  a  similar  agreement  to  the  one  recited  and 

referred  to."     This  memorandum  had  a  proper  lease  stamp  upon  it.     The 

first  agreement  was  received  in  evidence  to  show  the  terms  upon  which  the 

plaintiff  held  the  premises.     A  verdict  was  found  for  the  defendant. 

••>  *»  G;iB:WIM«lilo^df3ra*new  trial,  on  the  ground  of  the  improper  reception  of 
the  first  agreement  inevidence,  there  being  no  stampupon  it ;  and  secondly,  that 
the  second  agreement  only  amounted  to  an  agreement  for  a  lease,  and  therefore 
did  not  authorize  a  distress,  and  support  the  avowry.  He  distinguished  Poole  v. 
Beniley(Jb)  and  Staniforth  v.  Fox  (c),  because,  in  these  cases,  the  judges  relied 
upon  the  possibility  of  collecting  from  the  instrument  itself  all  the  requisites  of 
a  demise,  which  could  not  be  done  here.  Reference  must  be  made  to  another 
instrument  which  could  not  be  received  in  evidence  for  want  of  a  stamp. 

Lord  Dekmak,  C.  J.^ — Suppose  one  party  agrees  to  grant  a  lease,  and 
another  to  take,  according  to  the  terms  of  a  memorandum  contained  in  the 
book  called  "  The  Attorney's  Pocket-BooIc,'^  whfch  feontains  numerous  pre- 

(a)  This  caie  was  detennined  in  Micko^l'^  (b)  12  East,  168. 

mat  term,  1835,  but  was  accidanUilly  omiUed  (c)  7  Biog.  690. 

in  its  proper  place. 
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cedente  of  leases,  doDor  those  terms  compose  part  of  the  agreement  between   King's  Bench. 
the  parties  ? 


Pbabcb 

Coleridge,  J. — Taking  the  first  and  the  second  agreement  together,  you      Chbslyn. 
have  all  the  stipulations  of  a  perfect  lease. 

Patteson,  J. — All  these  questions,  whether  a  lease,  or  an  agreement  for  a 
lease,  must  depend  upon  the  terms  contained  in  the  instrument  itself  under 
consideration. 

Cur»  adv,  vulL 

Lord  DsMMAN,  C.  J.,  afterwards  (17th  November)  gave  judgment — The 
questions  in  this  case  were,  whether  a  particular  instrument  was  pn^rly 
received  in  evidence  by  the  learned  judge  at  the  trial ;  and  whether  an 
instrument  which  was  stamped  with  a  lease  stamp  and  given  in  evidence,  was 
such  as  to  enable  the  defendant  to  levy  a  distress  for  rent  accruing  under  it. 
It  was  argued,  that  as  the  second  instrument  referred  to  a  lease  which  was 
not  stamped,  the  lease  which  it  referred  to  could  not  be  read  in  evidence. 
We  are  of  opinion,  however,  that  that  argument  is  not  well  founded,  as  the 
first  instrument  was  incorporated  with,  and  became  part  of  the  second 
instrument,  which  was  stamped  with  a  lease  stamp.  On  the  second  point, 
the  original  lease  being  incorporated  with  the  subsequent  agreement,  there 
is  no  doubt  that,  as  that  first  instrument  contained  words  of  present  demise, 
there  was  a  sufficient  lease  to  entitle  the  defendant  to  distrain. 

Rule  refused. 


Tickle  v.  BiiowiV. 

^RESPASS.  First  count,  for  assaulting  and  imprisoning  (F.  Caamhe,  the  i.inue joined  on 
servantof  the  plaintiff,  per  quod  servitium  amuit.  Second  count,  for  ill-treat-  '^nder7t£^)m 
ingand  detaining  the  plaintiff's  horse.  Third  count,  de  bonis  (harness,  corn,  4.  c.  7i.orarii;iit 
&c.)  asporiatis.  Pleas:  first,  not  guilty  to  the  whole  declaration ;  atcondly,  ofri^hitefcity" 
to  the  first  count,  that  the  defendant  was  posaeaaed  of  a  doat»  and  dutt  he  ftmi— omt, 
committed  the  assault  in  defence  of  his  possession;  thirdly,  to  the  second  ^lagr^nt^* 
count,  the  same  justification.  RepUcatums  to  each  justification*  that  the  ^  permUsion  to 
plaintiff  had  a  right  of  way  through  the  close,  which  had  been  enjoyed  as  of  p^ymentof  H**8um 
right  for  forty  years.     Rejoinder  to  the  replication  to  the  second  plea,  that  of  money,  made 

I-        I    •     •«.       i  J-  1  •         1.       1        .         1     .  1.1.  within  the  forty 

the  plamtiff  and  divers  others,  occupiers  for  the  time  being,  whilst  they  were  ytm,  wm  admis- 
80,  and  during  the  said  period  of  forty  years,  to  wit,  on  &c.,  and  divers  **  j*^"?'^*""'' 
others  fifc,  were  respectively  interrupted  in  the  use  ahd  enjoyment  as  of  agreement  iu  writ- 
right  of  the  said  way  ;  and  that  the  said  parties,  so  respectively  interrupted,  lrfgi'„^ori'right* 
submitted  to  and  acquiesced  in  those  interruptions  for  the  space  of  one  year  claimed,  need 
and  more  af^er  the  same  parties  respectively  had  had  notice  thereof,  and  of  prJaded 'J^w  g 
the  persons  respectively  making  the  same;  and  whilst  the  parties  so  inter-  ^^  '*^'-  4»c.7i. 
rupted  were  respectively  the  occupiers  of  the  said  lands,  and  whilst  the  deed'^r'^ree- 
parties  so  interruptine  them  were  respectively  the  occupiers  of  the  lands  ™*P*  ^^  •"■**• 

V-  I     1  ^  .      t     .  ,    ,  .        ,  -     ,  .,  before  the  corn- 

over  which  they  respectively  interrupted  them  in  the  use  of  the  said  way.  mencement  of  the 

period  of  years 
for  which  the  right  is  claimed . 

3o2 
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King*t  lUnek.  Surrejoinder^  travening  the  interruption  in  the  enjoynent  of  the  right  of  wajr, 
^^v^  and  issue  thereon.  Rejoinder  to  the  replication  to  Uie  third  plea,  traversii^ 
TxcxLi  tiie  enjoyment  of  the  way  as  of  right  for  forty  years,  with  a  special  induce- 
Bsowit^  ^^^^  ^^^^  ^*  Coombe  and  the  plaintiff  were  endeavouring,  against  the  will  of 
the  defendant,  to  go  over  the  close  in  a  particular  dh%ction.  Surrejmnder^ 
re-asserting  the  enjoyment  of  the  right  of  way  for  forty  years ;  concluding  to 
the  country,  and  issue  thereon.  At  the  trial  before  Lord  Denrnan^  C.  J.,  at 
the  Summer  Assises  for  Devon^  in  1834,  a  witness  of  the  name  of  Joanna 
BaskervilUt  who  was  a  daughter  of  a  predecessor  of  the  plaintiff,  was  called 
to  prove  the  user  of  the  way  by  her  father,  the  then  occupier  of  the  plaintiff's 
estate.  She  was  asked,  on  cross-examination,  whether,  under  a  parol  agree- 
ment made  in  1798,  a  payment  of  a  penny  a  year  had  not  been  made  by  the 
occupier  of  the  plaintiff's  estate,  to  the  occupier  of  the  defendant's  estate,  for 
passing  in  the  way  claimed  in  the  pleading  to  have  been  used  as  of  right. 
It  was  objected  for  the  plaintiff,  Brst,  that  as  that  payment  had  reference  to 
an  agreement,  it  ought  to  have  beeu  specially  pleaded,  according  to  the  pro- 
visions of  section  5  of  ft  &  3  Will,  4,  c.  71  ;  and,  secondly,  that  if  there  had 
been  such  an  agreement  it  would  have  been  unavailable  under  the  secQRd 
section  of  that  statute,  not  being  by  deed  in  writing.  For  the  defendant  it 
was  contended,  that  the  question  was  admissible  on  the  last  issue  to  n^ative 
the  enjoyment  for  forty  years  ;  and  also  on  the  other  issue,  as  showing  that 
there  was  an  interruption  of  that  enjoyment  acquiesced  in  by  the  plaintiff,  or 
as  showing  the  nature  of  the  interruption  of  the  right  of  way  claimed.  The 
learned  judge,  thinking  that  the  objections  were  well  founded,  rejected  the 
evidence  as  not  admissible  on  either  of  the  issues.  There  was  also  some 
other  evidence  of  interruption  of  the  right  of  way,  but  it  did  not  clearly 
appear  under  what  circumstances  this  interruption  took  place.  The  jury 
gave  a  verdict  for  the  plaintiff;  and  a  rule  had  since  been  obtained  to  set 
aside  the  verdict  and  have  a  new  trial,  on  the  ground  that  the  evidence  thus 
offered  had  been  improperly  rejected. 

Sir  W.  Follett  and  Crowder  showed  cause. — ^The  pleadings,  on  the  part  of  the 
plaintiff,  in  substance  amount  to  this,  that  the  plaintiff  and  the  occupiers  of 
the  farm  in  question  had  used  this  way  as  of  right.  The  question  is, 
whether  it  is  necessary  to  rejoin  specially  an  agreement  under  the  statute  (a). 

^a)2&3TrtU4,c.71,s.3&6.  By  section  bv  deed  or  writing.**     Section  5.  *'  Id  all 

2  It  is  enacted,  "  that  no  claim  which  may  be  pleadings  to  actions  of  trespass,  and  in  all 

lawfully  made  at  the  common  law  by  custom,  other  pleadings  wherein  before  the  passine  of 

prescription,  or  grant,  to  an^  way  or  other  this  act  it  would  hsve  been  necessary  to  allege 

easement,  to  be  enjoyed  or  derived  upon,  over,  the  right  to  have  existed  from  time  immemo- 

or  from  any  land,  &c.  of  any  lay  person,  when  rial,  it  shall  be  sufficient  to  allege  the  enjoy- 

such  way,  orother  matter  as  herein  last  before-  moot  thereof  as  of  right  by  the  occupiers  of 

mentioned,  shall  have  been  actually  enjoyed  the  tenement  in  respect  whereof  the  same  is 

by  any  person  claimine  right  thereto  without  claimed ;  and  if  the  other  party  shall  intend 

interruption  for  the  full  period  of  twenty  to  rely  on  any  proviso,  exception,  incapacity, 

years,  shall  be  defeated  or  destroyed,"  by  disability,  contisct,  agreement,  or  other  matter 

showing  only  that  such  way  was  first  enjoyed  hereinbefore  mentioned  ;  or  on  any  cause  or 

at  any  time  prior  to  such  twenty  years ;  "  and  matter  of  fact  or  of  law  not  inconsistent  with 

where  such  way,  &c.  shall  have  been  so  en-  the  simple  fact  of  enjoyment,  the  same  shall 

joyed  for  the  full  period  of  forty  years,  the  be  specially  alleged  and  set  forth  in  answer  to 

right  thereto  shall  be  deemed  absolute  and  the  allegation  ofthc  party  claiming,  and  shall 

indefeasible,  unless  it  shall  appear  that  the  not  be  received  in  evidence  on  any  general 

same  was  enjoyed  by  some  consent  or  agree-  traverse  or  denial  of  such  allegation." 
ment  expressly  given  or  made  for  that  purpose 
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^[Palleson,  J.— You  could  not,  under  either  of  these  issues,  give  evidence    jcing^t  Bench, 
of  the  origin  of  the  enjoyment  by  agreement ;  but  the  interruption  of  it,  even        ^^^ 
for  once,  would  be  a  strong  fact  to  show  the  real  circumstances  under  which        Tickle 
the  enjoyment  bad  been  created.] — The  evidence  of  interruption,  or  of  the       BnowN. 
acquiescence  in  the  interruption,  was  not  objected  to* at  the  trial;  but  the 
question  is,  whether,  on  the  proof  that  one  party  has  enjoyed  this  way  as  of 
right  for  forty  years,  the  other  party  has  not  cast  upon  him,  if  he  denies  the 
right  of  way,  the  duty  of  showing  that  the  enjoyment  of  that  right  had  its 
origin  in  a  specific  agreement.     It  is  clear  that  this  duty  was  cast  on  him,  and 
the  enjoyment  being  proved,  he  cannot  cut  it  down,  but  by  the  production  of  an 
agreement  in  writing,  nor  without  specially  rejoining  that  agreement.    That 
objection  arises  on  the  words  of  the  statute.   Another  objection  is,  one  depend* 
ing  on  the  principles  of  the  New  Rules  of  pleading,  namely,  that  a  man  must 
not  be  taken  down  to  trial,  on  the  understanding  that  the  state  of  the  plead- 
ings  calls  on  him  to  prove  one  thing,  and  then  be  subject  to  find  at  the  trial 
that  another  is  set  up.    The  evidence  here  tendered  was  for  the  purpose  of 
showing  that  the  usage  was  not  an  usage  as  of  right,  and  such  evidence 
cannot  be  given  under  the  provisions  of  the  5  th  section  of  this  statute,  but 
by  the  production  of  an  agreement  in  writing.    To  enable  the  defendant  to 
give  this  evidence  the  matter  should  have  been  specially  put  on  the  record. 
The  case  of  the  Monmouth  Canal  Company  v.  Harford  (a)  is  supposed  to 
have  decided  the  point  now  in  question,  but  that  case  is  distinguishable. 
The  plea  there  was,  that  "  the  plaintiffs  had  not  been  accustomed  to  use." 
The  evidence  there  given  was  of  application  by  the  defendant  for  leave  to 
make  the  cross  tram-roads.    Those  applications  were  so  many  acknowledg- 
ments on  the  part  of  the  defendant,  that  he  had  no  right  to  make  them 
without  leave  of  the  plaintiffs,  and  they  were  admissible  to  negative  the 
right.    The  effect  of  the  agreement  in  this  case  is  to  show,  that  the  plaintiff 
never  had  a  right  except  under  the  agreement.     It  negatives  the  right  of  the 
plaintiff  to  use  the  way,  except  under  an  agreement,  which  is  of  no  use  unless 
it  be  in  writing ;  and  if  in  writing,  cannot  be  set  up  in  answer  unless  it  be 
pleaded.     Bright  v.  Walker  (6)  is  also  distinguishable  on  the  same  ground. 
Suppose  the  claim  to  have  been  of  a  right  of  way  by  user  as  of  right  for 
twenty  years,  it  could  not  have  been  shown  upon  tlie  issue  on  the  user,  as  of 
right,  that  the  party  had  used  the  way  by  virtue  of  an  agreement.     That 
would  go  to  show,  that  he  never  had  a  prescriptive  right,  and  must  have 
been  pleaded. — [Patteton^  J. — ^The  words,  as  of  right,  in  the  statute,  mean 
adversely.]— And  the  allegation  in  the  replication  should  have  been  specially 
put  in  issue,  for  otherwise  the  plaintiff*s  evidence  might  be  defeated  by  evi- 
dence of  other  fiicts  not  put  in  issue  on  the  record. 

The  Attorney-GcneraU  And  fV,  C.  iUivc,  in  support  of  the  rule. — Both  the 
special  replications  are  put  in  issue  by  the  rejoinders.  The  evidence  ten- 
dered was  admissible  on  the  issue  now  framed,  or  not  at  all.  The  fifbh 
section  of  the  statute  does  not  apply  to  this  case,  because  the  agreement  not 
being  in  writing,  but  being  a  mere  verbal  licence,  it  could  not  have  been 
rejoined.  There  may  be  some  difficulty  in  reconciling  the  second  and  fifth 
sections,  but  they  are  reconcileable,  if  after  the  words  '*  simple  factof  enjoy- 

(a)  1C.M.&R,614;  5.C.6Tyr.68.  (6)  1  C.  M.  at  R, 811 ;  5.C.4Tyr.«», 
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Kingt  Bench,    ment"  be  inserted  "  as  aforesaid,"  or  •*  as  of  right,"  that  is,  referring  the 
^^^^        enjoyment  to  that  which  is  spoken  of  in  the  second  section,  namely,  an 
TicKLi        enjoyment  by  a  person  claiming  right.     Suppose  a  party,  each  time  he 
Uhuwn.       comes  upon  the  way,  was  to  say  that  he  did  not  claim  it  as  of  right,  but  that 
he  did  it  with  the  licence,  or  in  despite  of  the  party  occopyii^,  would  not 
that  be  evidence  to  show  the  nature  of  his  eq|oymeiit,  that  it  was  not  of 
right?— [Pa//tfMm,  J.— If  tbia  had  been  a  chin  of  rigfat  of  way  for  twenty 
years,  the  parol  licence  must  have  been  pleaded.    Bat  you  say  that  being 
forty  years,  and  not  being  pleadable,  because  not  in  writing,  it  can  be  given 
in  evidence  upon  the  general  traverse.]— In  TAe  Monnumiktkirt  Canal  Com- 
pany V.  Harford^  applications  for  leave  to  lay  the  trams  were  admitted  in 
evidence  upon  the  general  traverse.— [P<i«tf«m,  J.— In  that  case  there  was 
no  evidence  of  the  existence  of  any  agreement ; — there  leave  only  was  asked 
and  granted.     I  have  no  doubt  that  was  evidence  upon  the  general  tfaverse; 
here  is  more ; — not  only  is  leave  asked  and  granted*  but  there  is  s  dear 
The  phintiff  wonld  nse  the  way  as  of  right  under  that  agree- 
tbt  fUk  aeetwn  enacts,  that  it  shall  be  saffldent  to  allege  the 
enjoymant  as  of  right,  and  if  the  other  party  shall  intend  to  rely  on  any 
agreement,  the  same  shall  specially  be  alleged  tmd  set  forth,  and  shall  not  be 
received  in  evidence  in  any  general  traverse  or  denial.] — ^The  oonstmctioB  to 
be  put  upon  the  statute  is  this :  that  where  a  party  claims  as  of  r^t,  and 
makes  out  that  right  by  an  enjoyment  of  twenty  or  forty  years,  he  may 
make  out  his  case  by  proving  the  user  alone  for  that  period  j  and  any  thing 
which  occurred  before  the  commencement  of  the  forty  or  twenty  years  must 
be  pleaded;    but  any  thing  which  occurred  within  the  twenty  years,  or 
within  the  forty  years,  which  has  a  tendency  to  show  that  it  waa  by  per- 
mission, and  not  as  of  right,  that  the  enjoyment  took  place,  may  be  given  in 
evidence  on  the  general  traverse.     It  is  difficult  to  see  a  distinction  between 
a  licence  given  for  twelve  months,  which  this  agreement  amounted  to,  and  a 
licence  given  for  a  day.     Each  leave  given  for  a  time  was  a  new  agreement 
pro  hdc  viee^  and  ought  to  have  been  specially  replied.  On  the  first  issue,  the 
plaintiff  was  bound  to  prove  not  only  a  simple  enjoyment,  but  an  enjoyment 
as  of  right,  and  any  thing  which  sltows  that  enjoyment  not  to  have  been  of 
right,  may  be  given  in  evidence  on  the  general  traverse.    The  case  of  Bright 
V.  Walker  is  confirmatory  of  this  view  of  the  case.    This  was  also  evidence 
upon  the  second  issue,  as  showing  an  interruption  and  acquiescence ;  or,  at 
all  events,  as  showing  that  the  ceasing  to  use  the  way  was  because  the  party 
had  no  right.— [Pa//eson,  J.— The  words  "  as  of  right**  must  of  necessity 
mean,  as  of  right  from  a  right,  or  from  an  agreement.] — The  evidence  as  to 
the  acts  of  former  tenants  was  admissible  against  the  plaintiff,  for  the  evidence 
of  the  conduct  of  former  occupiers  was  received  as  against  the  defendant. 
The  defendant  is  the  reversioner,  and  by  the  statute  the  acts  of  his  tenants 
are  made  to  bind  him.     The  acts  of  the  tenant  of  the  plaintiff  must  in  like 
manner  bind  him.     Again*  the  payment  of  money  waa  clearly  evidence,  and 
the  declarations  accompanying  that  act  were  also  evidence.     The  doctrine  i» 
thus  laid  down  in  Phillips  on  Evidence  {a) :  "  Where  it  is  necessary  in  the 
course  of  a  cause  to  inquire  into  the  nature  of  a  particular  act,  or  into  the 
ntention  of  the  person  who  did  the  act,  proof  of  what  the  person  said  at  the 


(a)  Vol.  I.  p.  220,  6ih  edit. 
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time  of  doing  it,  is  admissible  in  evidence,  for  the  purpose  of  showing  its  true    j^,-,  *^  Bench, 
character." 


Cur,  adv.  Vult,  Tickle 


Lord  Denaian,  C.  J.  afterwards  in  this  term,  (1st  Febrnaiyi)  (a)  gave  judg- 
ment.—This  was  an  action  of  assault.  There  were  two  pleas  of  justification 
in  defence  of  «  doBfii  ^d  twotftpecial  replications,  claiming  a  right  of  way 
over  the  close  in  question  for  forty  years.  At  the  trial  which  took  place 
before  me,  it  was  proposed  to  show  on  the  part  of  the  defendant,  that  there 
had  been  a  parol  agreement  between  these  parties  relative  to  the  use  of  the 
way  claimed,  and  that  a  consideration  had  been  jiaid  by  the  plaintiff's  pre- 
decessors, for  the  liberty  of  passing  along  this  way,  in  tlie  year  1798.  This 
evidence  was  offered  on  the  third  issue  to  negative  the  enjoyment  for  forty 
years  as  of  right ;  and  it  was  abo  offered  on  the  second  issue,  as  of  itself 
showing  an  interruption  acquiesced  iB«  or  at  all  events,^  asrexplapntory  of  the 
character  of  a  cessation  to  use  the  way  for  four  yevp^  oAmmencing^n.  1300, 
which  cessation  was  proved  and  ascribed  by  thf^  df^(N^4fj^  t%  i»t€|r4itpiMN]^ 
but  by  the  plaintiff  to  a  voluntary  abstaining  from  the  user,  ob  accomwi'of  the 
close  being  in  tillage.  The  evidence  was  rejected,  and  the  plaintiff  had  a 
verdict,  and  the  defendant  obtained  a  rule  nisi  for  a  new  trial»  on  the  ground 
of  that  rejection.  The  question  turns  upon  the  second  and  fifUi  sections  of 
2  &  3  WUl.  4,  c.  71,  which  the  Court  is  called  upon  to  construe  with  re- 
ference both  to  the  law  and  form  of  pleading.  In  so  doing»  we  have  the 
assistance  of  the  cases  of  Bright  v.  Walker^  and  The  Monmouthshire  Canal 
Company  v.  Harfordy  in  which  this  act  of  parliament  came  under  the  consi- 
deration of  the  Court  of  Exchequer*  The  greatest  difficulty  arises  from  the 
language  of  the  concluding  paragraph  of  the  fiflh  section,  and  more  par- 
ticularly from  the  words  "  or  any  cause  or  matter  of  fact  or  of  law  not 
inconsistent  with  the  simple  fact  of  enjoyment.*'  As  all  these  matters  are 
required  to  be  specially  pleaded,  and  forbidden  to  be  given  in  evidence  under 
a  general  traverse  of  the  enjoyment  as  of  right,  it  is  plain  that  they  are 
treated  by  the  legislature  as  consistent  with  such  an  enjoyment;  and  as  by 
the  rules  of  pleading,  and  of  logical  reasoning,  every  allegation  by  way  of 
answer,  which  does  not  deny  the  matter  to  which  it  is  proposed  as  an 
answer,  is  taken  to  confess  it,  we  must  conclude  that  the  legislature  used  the 
words  **  as  of  right*'  in  such  a  sense,  as  that  a  party  confessing  the  enjoy- 
ment as  of  right,  for  forty  or  twenty  years,  as  the  case  may  he,  may  account 
for  and  avoid  the  effect  of  it,  by  alleging  in  the  one  case  a  consent  or  agree- 
ment, provided  it  be  by  deed  or  writing,  and  in  any  otbei  any  contract,  &c. 
written  or  verbal.  It  follows  that  the  words  "  as  of  right"  cannot  be  con- 
fined to  an  adverse  right  from  all  time,  as  far  as  evidence  shows,  for  if  they 
were  so  confined,  such  enjoyment,  once  confessed,  could  not  be  avoided  by 
replying  that  it  was  had  by  contract,  which  is  not  adverse.  Again,  as  the 
legal  right  to  a  way  cannot  pass  except  by  deed,  it  is  plain  that  the  words 
'*  enjoyment  as  of  right"  cannot  be  confined  to  enjoyment  under  a  strict 
legal  right,  for  there  a  consent  or  agreement  in  writing  not  under  seal 
(of  which  the  second  section  speaks,)  could  not  account  for  such  enjoyment. 
The  words  therefore  must  have  a  wider  sense,  and  yet  they  must  have  the 

(a)  The  ciBe  wm  argued  in  Uichaelmai  Term,  18tb  and  19th  November,  1835. 


v. 
Browk« 
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Tickle 

V. 

Brown. 


same  sense  as  the  words  **  claiming  right  thereto*'  in  the  second  section, 
otherwise  there  will  be  inoongruities  in  the  oonstruction  of  the  act.     It 
seems,  therefore,  that  the  "  enjoyment  as  of  right"  must  mean  an  enjoyment 
had,  not  secretly  or  by  stealth,  or  by  tacit  sufferance,  or  by  permission  asked 
from  time  to  time  on  each  occasion,  or  even  on  many  occasions  of  using  it, 
but  an  enjoyment  had  openly,  and  notoriously,  without  particukr  leave  at  the 
time,  by  a  person  claiming  to  use  it  without  danger  of  being  treated  as  a 
trespasser,  as  a  matter  of  right,  whether  strictly  legal — by  prescription  and 
adverse  user,  or  by  deed  conferring  the  right — or,  though  not  strictly  l^al, 
yet  lawful  to  the  extent  of  exercising  a  trespass — as  by  a  consent  or  agree- 
ment in  writing  not  under  seal,  in  case  of  a  plea  of  enjoyment  for  fi>rty  years, 
or  by  such  writing,  or  by  parol  consent  or  agreement,  contract  or  licence,  in 
case  of  a  plea  of  enjoyment  for  twenty  years.     According  to  this  view  of  the 
act,  a  licence  in  writing  must  be  replied  to  a  plea  of  forty  years  enjoyment, 
if  it  cover  the  whole  time ;  and  the  same  of  a  verbal  licence  m  case  of  a  plea 
of  enjoyment  for  twenty  years ;  but  it  was  argued,  that  each  leave  given  in 
case  of  permission  repeatedly  asked,  is  pro  hdc  vke  as  much  a  consent  or 
agreement  as  a  consent  or  agreement  for  twenty  years,  and  therefore,  ac- 
cording to  this  view  of  the  act,  ought  to  be  replied ;  which  va  contrary  to 
the  decision  of  The  Momnouikshirt  Canal  Company  v.  Harford,    On  kM>king 
at  the  report  of  that  case,  we  find  that  the  decision  rests  on  this  groimd, 
vis.  that  the  asking  leave  from  time  to  time  within  the  forty  or  twenty 
years,  breaks  the  continuity  of  the  enjoyment  as  of  right,  because  each 
asking  of  leave  is  an  admission  that  at  that  time  the  asker  had  no  right ;  and 
therefore,  the  evidence  of  such  asking  within  the  period  is  admissible  under  a 
general  traverse  of  the  enjoyment  for  forty  or  twenty  years  as  of  r^ht.     To 
this  ground  of  decision  we  quite  accede ;  and  it  will  follow,  that  not  only  an 
asking  leave,  but  an  agreement  commencing  within  the  period,  may  be  given 
in  evidence  under  the  general  traverse,  notwithstanding  the  words  of  the 
fifth  section,  for  the  party  cannot  and  does  not  rely  on  it,  as  an  answer  to 
an  enjoyment  as  of  right  which  he  confesses,  nor  as  avoiding  any  such  enjoy- 
ment during  the  time  covered  by  the  agreement,  but  as  showing  that  there 
was  not,  at  the  time  when  the  agreement  was  made,  an  enjoyment  as  of 
right,  and  that  so  the  continuity  is  broken,  which  is  inconsistent  with  the 
simple  fact  of  enjoyment  during  the  forty  or  twenty  years.    The  evidence 
proposed  ought  therefore  to  have  been  received  on  the  second  issue ;  and  on 
the  third  it  may  also  have  been  admissible  to  show  that  the  cessation  to  use 
was  by  reason  of  want  of  right,  and  not  from  voluntary  abstinence.     The 
rule  for  a  new  trial,  therefore,  must  be  made  absolute. 

Rule  absolute. 
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King*t  Bench. 

Farley  and  others.  Executors  of  Apreece,  Bart.  v.  "^^^^ 

Briant  and  others. 

T^EBT  for  rent  on  a  demise.  The  plaintifis  were  executors  of  Sir  Thos,  i.  The  bnnioa  of 
Htissey  Aprctce^  Bart.,  and  the  defendants  were  heirs  and  devisees  of  ^xvn^^^^ 
John  Briant y  deceased.  There  were  several  special  pleas,  and,  on  demurrer  ca»tt,nndersdc4 
to  them,  judgment  was  given  for  the  defendants  (a).  A  rule  had  since  been  on'tbe  pmof  an' 
obtained,  under  the  3  &  4  Will  4,  c.  42,  s.  31,  to  exempt  the  plaintiffs  from  "JJ°|2  ^^'J*'*? 
costs  (6).  The  affidavits  on  which  it  was  obtained  stated,  that  the  chief  hb  action,  lies  on 
expense  had  been  incurred  by  the  plaintiffs  in  icmorance  of  the  existence  of  ""»  b«aM«  the 

^  »  »  o  axeoiption  is  an 

a  certain  letter  which  was  in  the  possession  of  the  defendants,  and  the  dis-  exception  from 
closure  of  which  would  have  prevented  the  necessity  for  some  of  the  plead-  ^njj^^^  ™j*e- 
ings :  that  the  defendants  had  severed  in  their  defences,  and  thus  made  the  cuton  who  are 
pleadings  unnecessarily  long :  that  the  plaintiffs  had  been  compelled  to  bring  Slu^^^^^^biV* 
the  action  in  order  to  get  equity  to  administer  the  estate ;  and  that  they  had  <<>r  «»tt. 
done  so  under  legal  advice,  and  had  avoided  every  possible  unnecessary  fident^foranch'V 
expense  in  the  conduct  of  it.  plaintiff  to  aiiow 

'^  that  the  action 

vaa  broafht  teitd 

Mauh  showed  cause. — ^There  is  no  ground  for  the  Court  to  interfere  in  the  M»  vnder  legai 
present  case.     The  statute  did  not  mean  to  exempt  the  plaintiff  from  paying  dovbM^tof 
costs  when  he  was  not  misled  by  the  conduct  of  the  defendant  into  bringing  '•'^»  ^Wch.  it  wa§ 

.•  rfi.  1-       •        t        1.  !•        J    i  ^.         neceaaaiy  to  have 

an  action.    The  present  application  has  been  founded  upon  a  mere  exception  decided  in  order 
in  the  statute.    The  plaintiffs  must  therefore  clearly  show  themselves  to  fall  ^^^J^ie^mi 
within  this  exception,  for  otherwise  their  general  liability  continues.     They  mstntionofaseeta 
have  not  done  so  here.     In  Souihgate  v.  CrowUy  (c),  the  Court  decided  |j^'J^"«^*tor'. 
upon  this  very  statute,  that  the  circumstance  that  an  executor  has  com-     s.  The  condacft 
menced  and  conducted  an  action  properly,  is  not  sufficient  to  exempt  him  aft^^f^Q*^^ 
from  costs  if  he  fails.     That  case  therefore  distinctly  decides  the  present,  i>roaght,  relative 
for  the  only  reason  for  this  application  is,  that  the  executors  have  conducted  ^ndncu^^tbe 
themselves  properly.     The  rule  of  the  old  law,  therefore,  as  stated  in  Dow-  <>«fence,  win  not 
biggin  V.  Harriion  (i),  must  apply ;  and  there  an  executor  was  held  liable  to  uie^cout  in  nw- 
costs,  he  having  been  nonsuited  on  a  count  upon  a  promise  to  him  as  exe-  ^^'l'  ^^*^  ^^ 
cutor.     In  this  instance,  therefore,  these  plaintiffs  are  liable  to  costs  under 
the  old  law,  and  they  have  not  established  any  case  of  exemption  under 
the  recent  statute. 

Stephen^  Seijt.,  in  support  of  the  rule. — This  was  an  action  brought  under 
legal  advice  to  try  a  doubtful  point  of  law.  It  was  necessary  to  have  this 
point  decided,  in  order  that  equity  might  administer  the  estate.  The  plain- 
tifib  therefore  have  merely  fulfilled  a  duty  in  trying  it,  and  would  have  been 
liable  to  a  devastaoU  if  they  had  not  tried  it.  Under  such  circumstances, 
this  Court  will  not  make  the  executors  liable  to  costs  de  bonis  proprOs,  The 
object  of  the  statute  was,  not  to  make  executors  in  all  cases  liable  to  costs, 
but  merely  to  prevent  vexatious  actions.  This  action  was  not  vexatious,  and 

(a)  See  antf.p.  300.  Coort  in  which  such  sctioD  is  brought  shall 

(6)  By  that  aecion  it  is  enacted,  "  that  otherwise  order,  be  liable  to  pay  cosU  to  the 

in  every  action  brought  by  any  executor  or  defendant,"  &c. 

administrator  in  rieht  of  the  testator,  such  (c)  1  Bing.  N.  S.  518. 

executor  or  administrator  shall,  unless  the  {d)  9  Barn.  &  Cress.  666. 
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aod  othen. 


the  Court  may  exercise  its  discretion  in  favour  of  tke  executors.  The  cases 
cited  do  not  apply,  for  this  is  the  only  case  in  which  tlie  plaintiffs  have 
fiiiled  upon  a  mere  point  of  law.  When  each  party  is  blameless,  each  should 
pay  his  own  costs.  In  Engltr  v.  TwUdem  (a),  the  defendant  obtained  a  ver- 
dict in  an  action  of  debt  on  bond,  by  showing  his  discharge  under  the 
Insolvent  Act.  Tindal,  C.  J.  said,  "  that  if  the  plaintiff  had  exercised  a  bottd 
Jide  discretion  in  bringing  the  action,  the  costs  would  not  fall  upon  him  ;'* 
and  then  referred  to  circumstances  to  show  that  he  had  not  exercised  such  a 
discretion.  That  case  may  therefore  be  considered  as  establishing  the  prin- 
ciple, tliat  where  the  plaintiff  has  exercised  a  6011^  jide  discretion,  the  Court 
will  interfere  to  protect  him  from  costs.  Now  it  is  quite  clear  that  the  plain- 
tiffs have  done  so  here.  Parke,  J.  gave  the  same  reasons  as  his  lordship  for  not 
interfering,  and  referred  to  Lysma  v.  Barrow  (6),  and  Gaselee,  J.  concurring 
with  the  Court,  said,  that  there  had  been  a  new  trial  in  that  case,  and  that  the 
plaintiff  had  obtained  a  verdict.  All  the  judges  therefore  referred  to  the 
facts  of  the  case  to  guide  them  in  their  decision.  The  facts  of  the  case  here 
make  a  strong  ground  for  the  interference  of  the  Court.  Southgaie  v. 
CravjUy  is  a  startling  case,  and  was  decided  by  three  judges  against  the 
decided  difference  of  the  fourth.  That  decision  is  very  unsatisfactory,  and 
if  followed  up  will  be  very  mischievous  in  its  effects. 

Cur»  adv.  vult» 


Lord  DsNMAn,  C.  J.  in  this  term  (c)  (30th  January,)  delivered  the  judg- 
ment of  the  Court. — This  was  an  action  brought  by  the  plaintiffs  as  exe- 
cutors, against  the  defendants  as  devisees  and  heir  of  a  testator,  under  the 
3  &  4  fVm»  4*  ^'  c«  1^»  An<i  was  argued  upon  demurrer  to  the  plea,  when 
judgment  was  given  for  the  defendants.  This  was  a  motion  under  the  3  &  4 
fVilL  4,  c.  42,  s.  31y  and  was  made  on  the  part  of  the  plaintiffs  as  executors, 
to  be  relieved  from  the  payment  of  costs.  As  this  was  the  first  case  of  the 
kind  which  had  come  on  to  be  decided  in  this  Court  under  the  statute,  it 
stood  over  for  the  purpose  of  being  considered,  with  the  view  of  deter- 
mining what  should  be  the  rule  in  cases  like  the  present.  The  language  of 
the  statute  clearly  shows,  that  an  executor,  when  plaintiff,  shall,  generally 
speaking,  be  placed  with  respect  to  the  payment  of  costs  on  the  same  footing 
precisely  as  a  person  suing  in  his  own  right.  This  is  the  general  rule,  and 
may  be  considered  to  be  founded  upon  die  natural  justice  of  indemnifying 
a  successful  defendant  against  the  costs  of  an  action  which  has  been  wrong- 
fully brought  against  him.  The  cases  hitherto  decided  upon  the  old  statutes 
were  attributable,  not  so  much  to  any  desire  on  the  part  of  the  Courts  to 
afford  any  extraordinary  protection  to  executors,  as  to  the  construction  of 
the  language  of  the  statute  of  23  Hen.  8,  c.  15,  which  did  not  embrace  cases 
where  parties  were  suing  in  their  representative  character.  Upon  the  general 
rule  afforded  by  these  cases,  the  recent  statute  has  engrafVed  an  exemption, 
which  empowers  the  Court  or  a  judge  to  give  relief  t^  executors.  (Here  bis 
lordship  read  the  words  of  the  statute.)  This  being  an  exception  to  a  rule, 
we  are  clearly  of  opinion,  that  a  party  applying  for  relief  under  it,  is  bound 
fully  to  make  out  the  ground  on  which  he  claims  to  be  considered  within  the 


(a)  2  Bing.  N.  S.  263. 
(6)  10  Bing.  663. 


(0)  This  case  was  argued  in  Michaelmai 
Teiin,(23d  Kovtmhtr.) 


and  others. 
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meaning  of  the  exception.    Is  that  done  in  the  present  case  ?    The  affidavits    King's  Bench. 
here  show  that  the  claim  was  considered  one  of  a  doubtful  nature ;   that  the        v^v^^ 
assets  were  large,  but  that  the  estate  being  under  administration  in  Chancery,        ^i^^f* 
it  was  necessary  to  establish  the  claim  as  a  debt  at  law,  before  it  could  be  ,;. 

carried  into  the  Master's  office  ;  and  that  before  the  action  was  commenced,  Brxant 
an  eminent  counsel  was  applied  to  for  an  opinion,  and  he  advised  that  the 
claim  was  likely  to  be  successful,  or  at  least  that  there  was  so  much  of  pro- 
bability that  it  would  be  so,  that  it  was  the  duty  of  the  plaintiffs,  as  exe- 
cutors, to  take  the  opinion  of  a  Court  of  Law  upon  it.  It  was  then  said,  that 
there  was  an  unnecessary  prolixity  in  the  pleadings  caused  by  the  defend- 
ants, by  which  the  costs  had  been  needlessly  increased ;  and  that  the  facts 
set  out  would,  if  communicated  to  the  plaintiffs  before  the  action,  have  been 
admitted,  and  perhaps  the  action  might  not  have  been  brought.  But  we 
dismiss  both  these  points  from  our  consideration;  the  first,  because  we 
think  the  plaintiffs'  liability  to  costs  cannot  be  affected  by  such  conduct  of 
the  defendants  after  the  suit  has  commenced ;  and  the  second,  because  there 
had  not  been  any  previous  inquiry  by  the  plaintiff  of  the  defendants  as  to 
the  real  circumstances  under  which  the  claim  stood,  and  because  we  think 
that  the  plaintiffs  ought  rather  to  make  an  inquiry  of  the  defendants  as  to 
such  a  matter,  than  that  the  defendants  should  be  expected  to  volunteer  a 
statement  of  the  nature  of  the  defence.  The  plaintiffs'  case  on  this  claim  of 
exemption  must  therefore  rest  upon  the  original  grounds,  namely,  that  this 
was  an  action  bond  fide  brought  to  determine  a  doubtful  claim,  and  brought 
under  legal  advice,  the  case  being  represented  to  the  executors  as  one  which 
it  was  their  duty  to  try.  We  may  add  to  these  statements,  which  from  our 
own  knowledge  of  this  case  appear  to  be  true,  that  it  was  always  an  action 
most  doubtful  as  to  its  result,  and  that  in  the  end  it  did  fail  upon  a  point  of 
law.  We  are  therefore  of  opinion,  that  enough  has  not  been  made  out  to  call 
on  us  to  deprive  the  defendants  of  their  costs.  The  defendants  have  been 
guilty  of  no  deception,  and  have  been  put  to  the  expense  of  defending  them- 
selves against  an  action  which  was  not  maintainable.  As  a  general  rule, 
therefore,  they  would  be  entitled  to  their  costs,  and  we  do  not  see  enough  in 
the  circumstances  here  to  exempt  the  plaintiffs  from  the  liability  to  pay 
them.  No  authorities  have  been  quoted,  nor  can  be,  we  believe,  to  show 
that  the  plaintiffs  would  have  been  liable  to  a  devastavit  for  declining  to  try 
this  doubtful  point  of  law ;  and  if  they  were  misled  by  advice, — ^which 
however  good  and  bond  fide,  might  have  misled  them, — it  is  just  that  they,  and 
not  the  defendants,  should  bear  the  expense.  The  cases  of  JFtlktnson  ▼. 
Edwards  (a)t  and  Southgate  v.  Crowley ,  in  the  same  volume,  and  Engler  v. 
Twisden,  in  the  second  volume,  are  all  intended  to  give  effect  to  the  words 
and  intention  of  the  provisions  of  the  statute.  We  entirely  concur  in  those 
decisions,  and  therefore  this  rule  must  be  discharged. 

Rule  discharged. 

(o)  IBing.  N.S.  301. 
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ACTION. 
If  a  tnutee  admits  that  a  balance  belonging 
to  bis  cestui  que  trust  is  in  his  hands,  an  action 
at  law  for  money  had  and  received  may  be  main- 
tained by  the  cestui  que  trust  on  such  admission. 
Roper  ▼.  HoUandy  167. 

Where  the  trustee  of  an  estate,  who  had  iunds 
belonging  to  his  cestui  que  trust  in  his  hands, 
said  uiat  he  was  ready  to  pay  to  him  10/.  down 
if  he  would  give  credit  for  certain  repairs : — 
Heldt  that  it  was  such  a  statement  of  account 
and  declaration  of  a  balance  due  as  would  main- 
tain an  action.     Id. 


ADVERSE  POSSESSION— See  Ejectment. 


AFFIDAVIT. 

It  is  no  olnection  to  an  affidavit  that  the  words 
«*  before  roe,  in  the  jurat,  are  struck  out,  and 
«By  the  Court"  inserted.  Austin  v.  Grange, 
670. 

The  description  of  a  party  in  an  affidavit  as 
an  "  assessor'  is  sufficient.  Nathan  v.'  Cohen, 
107. 

An  affidavit  signed  by  the  denonent  in  some 
foreign  character,  which  was  illegible,  may  be 
read  in  Court.     Id, 

**  Of  Kennington,  in  the  county  of  Surrey," 
is  not  an  insufficient  description  in  an  affidavit  of 
the  residence  of  the  deponent  Wilton  v.  Cham- 
bers, 116. 

Where  a  wife  sued  as  administratrix,  together 
with  the  husband,  and  the  title  of  an  order  to 
tax  the  attorney's  bill  took  no  notice  of  the  hus- 
band, a  rule  nisi  for  an  attachment  for  non-pay- 
ment of  a  sum  found  due  b^  the  Master's  alloca' 
tur  was  granted  on  an  affidavit  intituled  as  in 
the  action,  and  not  like  ihe  order.  Schooling  v. 
Crouchman,  369. 


A  joint  affidavit  made  bv  an  attorney  and  his 
derk,  which  stated  the  residence  of  the  attorney, 
but  not  of  the  clerk,  held  sufficient.  Bottomley 
V.  BeUchamber,  362. 

An  affidavit,  the  heading  of  which  omitted  to 
name  the  persons  who  were  defendants,  as  "  de- 
fendants," is  bad.     Harris  v.  Griffiths,  515. 

An  affidavit  describing  the  deponent  as  ''the 
defendant  in  the  cause,"  and  as  ''now  in  the 
custody  of  the  sheriff  of  Middlesex,"  sufficiently 
comphes  with  the  rules  of  M.  T.  15  Car.  2,  and 
H.  T.  2  W.  4,  I.  s.  5.    Jervis  Y.Jones,  654. 

An  affidavit  in  which  the  initial  only  of  one  of 
the  defendant's  christian  name  was  stated  in  the 
title,  heldhad.    Master  v.  Carter,  672. 

An  affidavit  of  debt  "  for  money  had  and  re- 
ceived by  the  defendant  for  and  on  account  of  the 
nlaintiff,  and  at  his  request,"  instead  of  "  to  and 
for  the  use  of  the  plaintiff,"  is  not  sufficient. 
Kelly  V.  Curzm,  678. 

An  affidavit  of  debt  made  by  the  assignee  of  a 
bankrupt  for  a  sum  of  money  "for  interest  agreed 
to  be  paid  by  the  defendant,  as  appears  to  this 
deponent  by  the  books  of  account  m  the  bank- 
rupt, and  as  this  deponent  verilv  believes  to  be 
true,"  is  sufficient  Harrison,  Assignee,  y.  Tut" 
ner,  346. 

An  affidavit  of  debt  for  money  paid,  laid  out, 
and  expended,  "  to  and  for  the  use  and  on  the 
account  of  the  defendant,"  held  sufficient.    Id. 

An  affidavit  to  hold  to  bail,  stating  that  a  cer^ 
tain  sum  is  due  for  principal  and  mterest  on  a 
promissory  note  for  a  certain  amount,  bearing 
mterest,  is  sufficient  without  distinguishing  how 
much  is  due  for  principal  and  how  much  for  in- 
terest.    Drake  v.  Harding,  364. 

In  an  affidavit  to  hold  to  bail  it  was  stated, 
that  a  certain  sum  was  due  for  money  lent  and 
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advanced,  &c.  "  and  for  money  due  and  pmble 
for  interest  upon  and  for  the  forbeannee  of  dJTCTi 
sums  of  moner  dne  and  payable,  and  by  plaintiff 
forborne  at  the  request  of  the  defendant:" — 
Heidy  that  the  special  contract  to  pay  interart 
was  not  sufficiently  stated.  Drake  ▼.  Hmrding,  364>k 

An  affidavit  of  debt  which  is  bad  in  part  is  bad 
entirely.     Id, 

An  affidavit  of  debt  which  is  bad  in  part  is  bad 
altogether.     Id. 

An  affidavit  of  debt  for  a  sum  due  on  a  bill  of 
exchange  must  expressly  state  for  what  sum  the 
bill  was  drawn.     lUckett  v.  Oye,  198. 

An  affidavit  of  debt,  in  which  the  deponent  de- 
scribed himself  as  "late  of  l)fnme  in  the  county 
of  Tyrone  in  Ireland,  but  now  in  Dublin  Cattle, 
was  held  sufficient     Stuart  v.  Gaveman,  699. 

An  affidavit  of  debt,  stating  it  to  be  for  ^oods 
delivered  by  plaintiff  and  his  late  partner,  is  in- 
sufficient.    Edgar  v.  Watt,  108. 

An  affidavit  of  debt,  part  of  which  was  for  in- 
terest, not  stating  expressly  the  contract  on  which 
the  interest  was  payable,  keld  good.  Whiter, 
Sotcerby,  213. 

AGENT. 

Quare,  whether  a  factor  who  sells  goods  on 
credit  without  disclosing  his  principal,  has  autho- 
rity to  receive  payment  from  the  vendee  before 
the  period  of  mdit  has  elapsed,  so  as  to  make 
such  a  payment  without  knowledge  of  the  prin- 
cipal bmding  on  him.    Heith  v.  Carrington,  306. 

Semble,  that  there  is  a  custom  to  that  effect  in 
the  London  com  market.     Id, 


AGREEMENT. 

See  LANDLoan  akd  Tenant.  Pleading.  Stamp. 
Waerantt. 

An  agreement  in  writing  entered  into  for  the 
assignment  of  a  public-house  in  the  occupation  of 
the  party  himself  together  with  several  cottages 
in  the  occupation  of  tenants,  does  not  necessarily 
import  that  actual  possession  of  tlie  cottages  is  to 
be  given  by  turning  the  tenants  out  Palmer  v. 
Temple,  702. 

Semble,  that  if  a  party  in  such  a  case  insists  on 
actual  possession  being  given,  he  should  state 
such  intention  early  enough  to  enable  the  other 
party  to  comply  with  it     li. . 

AMENDMENT.— See  Practice.     Sheripp. 

Where  there  has  been  a  mistake  of  the  clerk 
in  entering  up  the  judgment  on  a  scire  facias  to 
obtain  execution  on  a  judgment  in  debt,  by  en- 
tering it  in  the  form  in  assumpsit;  guare,  whe- 
ther tiie  Court  can  amend  it  in  a  subsequent  term. 
KlossY.Dodd,Si^2. 


ANNUITT. 

In  ejectment  an  annuity  deed  was  relied  on ; 
it  was  not  inrolled,  but  it  contained  a  declaration 
or  covenant  by  the  grantor,  that  the  premises  on 
which  the  annuity  was  secured  **  were  of  more 
than  sufficient  annual  value  to  answer  and  pay 
the  annuity  over  and  above  aU  charges  :'* — Heidy 
that  it  was  open  to  the  grantor  notwithstanding 
to  give  evidence  that  the  premises  were  not  of 
sufficient  value  to  answer  and  pay  the  annuity,  in 
order  to  avoid  the  deed.  Doe  d.  Chandler  and 
Wood  V.  Ford,  378. 

Semble,  that  it  is  incumbent  upon  the  grantee, 
who  relies  upon  an  annuity  deed  which  has  not 
been  inrcJled,  to  show  that  it  b  within  the  exemp- 
tion of  the  statute.    Id. 


APOTHECARY. 

It  is  not  necessary  to  plead  specially  as  a 
defence  to  an  action  on  an  apothecary's  bul,  that 
he  has  not  a  certificate  to  practise  from  the  So- 
ciety of  Apothecaries,  as  that  is  part  of  the  plain- 
tiff's case.     Morgan  v.  Ruddock,  505. 


APPRENTICE.— See  Pleading.  Settlement. 

Where  an  apprentice  is  bound  to  two  fiart- 
ners,  on  the  death  of  one  he  becomes,  in  law, 
the  apprentice  of  the  survivor.  Rex  w  Si^  Mar* 
tin,  Exeter,  69. 

A  child  of  parents  settled  in  and  chargeable 
to  a  parish,  might  have  been  bound  by  the  parish 
officers  under  43  Elis,  c.  2,  wiUi  the  assent  of 
two  justices,  though  the  child  was  resident  in 
another  parish  at  the  time  of  the  execution  of  the 
indenture.     Res  v.  5^.  George,  Exeter,  372. 

Under  that  statute  a  parish  apprentice  might 
be  bound  to  a  master  who  was  not  a  parishioner. 
Id. 

The  consent  of  the  apprentice  is  not  requisite 
in  the  case  of  a  parish  apprentice.     Id, 

An  indenture  of  apprenticeship  executed  in 
1799,  where  no  money  consideration  was  given 
as  a  premium,  requires  the  stamp  of  10s.  im- 
posed bv  27  Gea  3,  c.  11 1,  and  is  not  within  sec- 
tion 3,  by  which  deeds  of  apprenticeship,  where 
a  sum  not  exceeding  10/.  is  given  as  a  premium, 
are  exempted  from  the  additional  duty  imposed 
by  that  statute.     Rex  v.  Mabe,  460. 

An  indenture  of  apprenticeship  bore  date  in 
June,  1813,  but  was  not  in  fact  executed  tiQ  two 
years  afterwards  i^^Held,  that  this  indenture  was 
not,  on  that  account,  made  void  by  the  provisions 
of  the  9  Anne,  c.  9,  ss.  35  and  39,  and  5  Geo.  3, 
c.  46,  s.  19,  so  as  to  prevent  the  apprentice  from 
gaining  a  settlement,  there  being  m  neither  sta- 
tute any  express  provision  that  the  cnniasion  to 
insert  the  true  date  should  avoid  the  indenture. 
Rexr.  Harrington,  747. 
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APPORTIONMENT.- See  Landlord  and 
Tenant. 


ARBITRATION. 

The  Court  will  not  set  aside  an  award  on  the 
ground  that  the  arbitrator  has  rejected  certain 
evidence,  that  rejection  not  appearing  on  the  face 
of  the  award.     Armstrong  v.  Marshall^  643. 

Where  all  matters  in  difference  in  the  cause 
between  the  parties  in  an  action  against  two  de- 
fendants were  referred  to  arbitration,  and  the 
arbitrator  refused  to  hear  evidence  or  adjudicate 
upon  the  subject  of  four  checks  drawn  by  one  of 
the  defendants  alone,  on  the  ground  that  it  was 
not  a  matter  in  difference  between  the  parties  to 
the  reference: — Held,  that  the  award  was  not 
final  and  conclusive,  and  that  it  must  be  set  aside. 
Samuel  ▼.  Cooper,  86. 

Whilst  an  action  was  pending  a  submission 
to  arbitration  had  been  made,  instead  of  beinf 
referred  by  order  of  a  judge ;  after  the  award 
was  published  the  submission  was  made  a  rule  of 
Court,  as  agreed  between  the  parties.  The  time 
Hmited  by  9  &  10  W.3,  c.  15,  for  settine  aside 
the  award  had  expired.  Riahworth  v.  Barron, 
122. 

A  rule  to  set  ande  an  award  made  after  action 
commenced,  on  account  of  objections  to  the  de- 
claration, need  not  refer  to  the  declaration,  as  it 
is  sufficiently  before  the  Court  Sherry  v.  Okes, 
119. 

Where  a  rule  to  set  aside  an  award  was  drawn 
up^  on  reading  the  aflSdavit  and  the  paper  writ- 
ing annexed,  which  was  in  &ct  a  copy  of  the 
award,  but  it  was  not  stated  to  be  so: — neld,  that 
the  rule  was  bad,  and  could  not  be  amended.  Id, 

A  rule  niti  to  set  aside  an  award  under  an 
order  of  nui  prius  having  been  discharged  on 
a  mere  techmcal  objection  i^-Held  not  too  late 
to  move  for  a  second  rule  after  the  first  four  days 
of  the  term  next  after  the  award  was  made.  Id, 

Rule  niti  to  set  aside  an  award  on  the  ground 
of  partiality  refused,  though  it  appeared  that 
the  umpire  made  the  award  witn  the  assist- 
ance chiefly  of  one  of  the  arbitrators,  who  omit- 
ted to  take  down  part  of  the  evidence  in  favour 
of  one  party,  the  other  arbitrator  interfering  very 
little.     Walionshaw  v.  Marshall,  209. 

The  Court  will  not  set  aside  an  award  on  the 
ground  that  the  arbitrator  has  made  a  mistake, 
where  all  the  facts  were  placed  before  him,  and 
he  was  competent  from  nis  occupation  to  pudge 
of  them,  unless  the  Court  can  see  clearly  it  was 
a  mistake.    Hardy  y.  Ringrose,  185. 

Where  a  cause  was  agreed  to  be  referred,  but 
the  agreement  was  not  made  a  rule  of  Court; 
the  Court  refused  to  compel  the  payment  of  a 
sum  awarded  against  the  party  who  proposed  the 
reference.     Clarke  v.  Baker,  215. 

Where  a  cause  was  referred  at  nisi  prius  to  an 


arbitrator,  and  after  the  award  a  rule  was  oh* 
tained  to  refer  it  back  to  the  arbitrator  to  reduce 
the  damages,  or  enter  a  verdict  for  the  defendant, 
on  which  the  Court  gave  judgment  that  the  ver- 
dict ought  to  be  reduced : — Held,  that  the  costs 
of  this  rule  were  properly  taxed  as  costs  in  the 
cause.     Goodall  v.  Ray,  333. 

An  action  of  trespass,  to  which  the  defendant 
hod  pleaded  both  a  private  and  a  public  right  of 
way,  was  referred  at  Nisi  Prius  to  an  arbitrator, 
together  with  all  matters  in  difference  in  the  cause 
between  the  parties.  It  was  agreed,  also,  that  the 
plea  of  a  public  right  of  way  was  to  be  withdrawn, 
but  that  tne  arbitrator  was  to  decide  as  to  the  costs 
as  if  it  remained.  The  arbitretor  Was  also  to 
award  as  to  the  future  use  of  the  road.  The  arbi- 
trator found  the  private  right  of  way  for  the  de- 
fendant, and  set  out  the  way  he  should  in  future 
use,  and  he  gave  him  the  costs  of  the  cause,  in- 
cluding the  costs  on  the  issue  of  the  public  right 
of  wav :  —  Held,  1.  That  a  motion  to  set  aside  the 
award  might  be  made  at  any  time  during  the  term 
next  after  the  publication  of  the  award.— 2.  That 
a  rule  to  set  it  aside,  on  the  ground  that  the  arbi- 
trator had  misapprehended  the  terms  of  the  re- 
ference, or  had  exceeded  his  power,  should  state 
specifi<»Ily  the  instances  in  which  he  had  done  so. 
— 3.  That  the  arbitrator  had  not,  in  fact,  found  a 
public  andprivate  right  of  way  over  the  same 
spot — 4.  Tnat  the  award  could  not  be  set  aside 
on  the  ground  that  there  was  evidence  to  support 
a  public  but  not  a  private  ri^ht  of  way. — 5.  That 
the  arbitrator  did  not  exceed  his  authority  in  giv- 
ing the  defendant  the  costs  of  the  issue  on  the  pub- 
lic right  of  way,  having  given  him  the  verdict  on 
the  issue  of  the  private  right  of  way.  Allenby  v. 
Froudluck,  357. 

On  the  trial  of  a  cause  respecting  the  right  to 
use  a  watercourse,  a  nominal  verdict  for  1000/. 
was  entered,  subject  to  an  award,  and  power  was 
granted  to  the  arbitrator  to  decide  as  to  the  future 
use  of  the  water.  The  arbitrator  by  accident 
allowed  the  time  for  making  the  award  to  elapse 
without  enlarging  it  The  Court  then  allowed  the 
plaintiff  to  enter  up  judgment  and  issue  execu- 
tion, unless  the  defendant  would  consent  to  the 
time  for  making  the  award  being  enlarged.  Wil- 
kinson v.  Time,  351. 

An  award  declared  that  a  yard  and  pump  were 
the  sole  and  exclusive  property  of  the  plaintiff^, 
except  that  the  defendant  had  a  right  to  taxe  water 
from  the  pump,  and  to  have  ingress  and  egress  to 
and  from  the  yard  in  which  it  stood  for  that  pur- 
pose ;  and  further,  that  the  pump  should  there- 
after be  considered  as  belonging  to  the  plaintiff 
and  defendant  jointly,  and  be  repaired  at  their 
joint  expense : — Held,  that  there  was  no  objec- 
tion to  tne  award,  on  the  ground  that  the  direc- 
tion as  to  the  future  enjoyment  was  inconsutent 
with  the  former  part  of  the  award;  and  that 
there  was  no  excess  of  authority.  Boodle  v.  Da- 
vies,  420. 

Where  by  an  agreement  of  reference  after  ac- 
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don  brouffht,  bat  before  dedaradoo,  "  oil  the  coets 
are  to  abide  the  event  of  die  award,"  the  arbitrar 
tor  has  no  power  over  the  costs.  Boodle  v.  Dor 
vies,  420. 

The  rule  nisi  to  set  aside  an  award  must  state 
in  specific  terms  the  grounds  of  objection.  It  is 
not  enough  to  state  generally  that  the  arbitrator 
has  exceeded  his  auUiority,  or  that  the  award  is 
uncertain,  or  not  final.  Id, 

By  the  tenns  of  a  submission  a  Chancery  suit 
and  all  matters  in  difference  between  the  parties 
were  referred ;  and  it  was  made  an  express  matter 
of  reference  whether  an  agreement  between  the 
parties  should  be  rescinded  or  not.  The  arbitrator 
merely  decided  as  to  the  Chancery  suit,  that  each 
party  should  pay  his  own  costs;  and  gave  no  di- 
rections upon  the  subject  of  rescinding  the  agree- 
ment, but  awarded  specifically  on  every  subject- 
matter  of  the  agreement: — Held,  that  the  award 
was  not  sufficient;  but  quare,  whether  the  award 
was  not  sufficiendy  final  as  regarded  the  adjudica- 
tion upon  the  Chancery  suit.  Upperton  v.  Tribe, 
280. 

Matters  in  difference  were  referred  to  two 
arbitrators,  one  appointed  by  each  party,  and  an 
umpire  chosen  before  proceeding  with  the  refei^ 
ence.  The  award  was  to  be  made  by  the  three, 
or  any  two  of  diem.  They  disagreed,  and  one 
of  the  arbitrators  declined  having  any  thing  more 
to  do  with  the  matter;  but  the  other  two  aftei^ 
wards  sent  to  him,  for  his  opinion,  a  draft  of  an 
award.  He  objected  to  this,  and  stated  his  objec- 
tions to  both  the  others: — Held,  that  an  award 
made  by  the  two  which  differed  ftom  the  one  pre- 
pared, without  considering  the  objections  and 
without  consultation  or  discussion  with  the  arbi- 
trator who  had  objected,  was  bad.  Perring  v. 
Kymer,  285. 

SembU,  that  if  the  award  had  been  made  by 
die  two  immediately  upon  the  diird  declining  to 
act,  and  before  they  had  again  consulted  him,  it 
might  have  been  good.     Id. 

A  submission  to  arbitration  referred  the  amount 
of  loss  by  fire  on  **  wool  in  the  process  of  wool- 
ling,  earning,  scribbling,  and  spinning,"  but  in 
other  parts  of  the  submission  **  raw  wool "  was 
spoken  of.  The  arbitrator  conceiving  that  he  was 
not  justified  in  taking  into  his  consideration  wool 
which  bad  undeigone  a  part  of  the  process  of 
manufacture,  but  was  not  at  the  time  oftbe  fire  in 
any  of  the  engines,  refused  to  receive  evidence 
applicable  to  diat  wool : — Held,  that  the  arbitrator 
was  justified  in  so  doing ;  and  the  Court  refused 
to  disturb  an  award  made  on  that  principle.  In 
re  Hunt,  276. 

ARREST. 

The  Court  reftised  to  interfere  summarily  to 
discharge  a  defendant  out  of  custody,  on  the 
ground  that  the  arrest  was  against  good  faith,  in 
being  made  for  the  whole  debt,  after  an  engage- 
ment to  receive  the  amount  by  instahnents.  Udall 
V.  Nelson,  177. 


A  party  may  arrest  a  defendant  without  dii- 
continuing  a  previous  action  commenced  by  ser- 
viceable process  for  the  same  cause,  though  within 
two  davs  of  the  day  for  which  the  cause  was  set 
down  for  trial.     Burdakin  v.  Smallwood^  187. 

The  Court  will  not  discharge  a  defendant  out 
of  custody  because  it  appears  bv  the  particulars  of 
demand  that  the  debt  is  barred  by  the  Statute  of 
Limitations.     Fattier  v.  Macdoneli,  189. 

Where  two  bailiffs  kept  watching  a  defendant  at 
a  particular  house,  and  had  a  warrant  to  arrest 
him,  and  in  fact  would  have  arrested  him  if  be  had 
endeavoured  to  get  away,  but  did  not  produce  the 
warrant  or  act  on  it : —  Held,  that  it  din  not  consti- 
tute an  arrest ;  and  that  he  might  be  afterwards 
arrested  for  die  same  debt  without  a  judge's  order. 
Hender  v.  Bobim,  204. 

Money  given  by  a  man  to  orocure  his  libera- 
tion from  an  illegal  arrest,  may  be  recovered  back^ 
by  an  application  to  the  Court,  from  the  party  who 
made  the  arrest  who  took  it     Pitt  v.  Combs,  13. 

Such  an  application  should  be  made  without 
delay ;  or  if  deUy  has  occurred,  it  must  be  satti- 
factorily  accounted  for  to  the  Court.    Id, 


ASSAULT. 

If  a  collector  of  taxes  has  reason  to  believe, 
from  threats  used  towards  him  by  a  person  on 
whose  goods  he  is  about  to  distrain  for  payment 
of  taxes,  that  resistance  will  be  offered,  be  has  a 
general  right,  from  the  nature  of  his  ofiioe,  to  take 
a  constable  with  him  for  his  protection ;  and  if 
such  constable  is  assaulted  under  such  ctrcum- 
stances,  an  indictment  may  be  maintained,  de- 
scribing such  assault  as  an  assault  on  the  constable 
in  the  execution  of  his  duty.  Rex  v.  Clarke, 
252. 


ASSUMPSIT.— See  Action.     Bankrupt. 

The  plaintiff  demised  a  house  to  the  defendant, 
who  by  the  agreement  of  tenancy  agreed  to  pay  a 
yearly  rent  clear  of  all  deductions  for  taxes  and 
parochial  rates ;  after  occupying  the  premises  some 
time,  the  defendant  ouittM  them,  leaving  claims 
for  poor's  rate  and  land-tax  unpaid,  which  the 
plaintiff  as  landlord  was  obliged  to  pay: — Held, 
that  he  could  not  recover  the  amount  from  the 
defendant  in  an  action  for  money  paid,  because  as 
there  was  no  original  liability  on  the  defendant  to 
pay,  it  could  not  be  said  to  be  money  paid  to  his 
use.    i^iencfr  v.  Parry,  179. 


ATTACHMENT. 

See  Bail.     Evidence.     Pleadino.    Practice. 
Sheriff. 

An  attachment  will  not  be  granted   for  not 
obeying  a  judge's  order  which  has  not  been  made 
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a  rule  of  Coitt-t,  but  by  the  same  motion  it  may  be 
made  a  rule  of  Court,  and  an  attachment  may  be 
obtained  for  disobedience  thereof.  Hinchcliffe  v. 
Jonet,  337. 

A  motion  for  an  attachment  for  not  obeying  a 
subpoena  should  be  made  at  the  earliest  possible 
opportunity  after  the  contempt  has  occurred.  The 
Court,  on  the  ground  of  delay,  discharged  a  rule 
for  an  attachment  for  not  obeying  a  subpoena  to 
give  evidence  at  a  trial  of  an  indictment  for  a  mis- 
demeanor on  11th  Dec.  -when  the  application  was 
not  made  until  the  following  Trinity  Term.  Rex 
V.  Stretch,  322. 

Where  there  had  not  been  personal  service  of 
tlie  nde  of  Court  and  Master's  allocatur,  but  copies 
had  been  left,  and  notice  had  been  given  of  a  call 
that  would  be  made,  the  Court  made  a  rule  for  an 
attachment  against  an  attorney  absolute,  where  on 
showing  cause  ag^ainst  the  rule  nUi  he  did  not 
deny  having  received  the  papers  and  notice,  Bot- 
iomley  v.  Belchamhcr,  362. 

There  must  be  personal  service  of  the  rule  ni$i 
for  an  attachment,  though  there  has  been  per- 
sonal service  of  the  rule,  for  disobedience  to  which 
the  rule  nui  for  the  attachment  issued.  Birket 
V.  Holmes,  659. 

A  rule  to  show  cause  why  an  attorney  should 
not  pay  his  client  a  sum  of  money,  having  been  re- 
ferred to  the  Master,  who  found  a  certain  sum  due, 
and  made  his  allocatur  accordingly,  whereupon  the 
rule  was  made  absolute :—  Held,  that  a  rule  for  an 
attachment  for  the  non-payment  was  not  absolute 
in  the  first  instance.     Ryan  v.  Famell,  641. 

ATTORNEY. 

The  Court  will  take  judicial  notice  who  are  at- 
torneys of  the  Court.   Ex  parte  Hoare,  211. 

On  a  summary  application  against  an  attorney, 
it  must  appear  upon  the  affidavits  that  he  is  an 
attorney  of  the  Cotnrt.    In  re  Becke,  417. 

Draft  of  the  articles  of  the  clerkship  to  an  at- 
torney allowed  to  be  inrolled,  where  the  original 
was  lost  through  the  misconduct  of  the  person 
who  had  them  delivered  to  him  to  be  inrolled. 
Ex  parte  Beckenden,  193. 

If  an  attorney's  clerk  has  been  absent  part  of 
the  five  years  with  his  master's  consent,  but  has 
served  on  at  the  end  of  the  five  years,  under  the 
same  articles,  an  equivalent  additional  time,  he  is 
entitled  to  be  admitted.     Ex  parte  Front,  ill. 

Where  the  notice  of  admission  as  an  attorney 
was  given  with  a  view  to  admission  iu  Easter 
Term,  but  by  mistake  the  name  of  the  person  with 
whom  he  resided  was  inserted  instead  of  the  name 
of  the  party  to  whom  he  was  articled,  the  Court, 
on  an  imidavit  of  the  mistake,  and  denying  anv 
intention  to  evade  inquiry,  allowed  him  to  be  ad- 
mitted on  the  same  notice  on  the  last  day  of  Tri- 
nity Term.    Anonymous,  146. 

Where  a  second  christian  name  of  both  the 
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master  and  clerk  was  omitted  in  the  article^  of 
clerkship,  and  the  notice  of  intention  to  apply  for 
admission  described  the  parties  by  such  second 
christian  name,  the  Court  allowed  the  admission 
on  having  an  affidavit  of  the  identity  of  the  par- 
ties in  addition  to  the  usual  affidavits.  Ex  parte 
Croft,  375. 

The  notice  for  the  admission  of  an  attorney 
having  been  omitted  to  be  given  in  the  K.  B. 
office,  through  inad%'ertence,  the  Court  allowed 
fresh  notice  to  be  given  for  admission  on  the  last 
day  of  the  following  term.  Ev  parte  Stonehurst, 
517. 

The  notice  for  the  admission  of  an  attorney 
was,  by  the  inadvertence  of  an  agent's  clerk,  given 
in  the  books  of  the  Chief  Justice,  but  not  in  the 
books  of  the  other  judges  of  the  Court ;  imme- 
diately on  its  being  discovered  t})e  notices  were 
given : — Htld,  that  the  party  might  be  admitted 
on  the  last  day  of  the  terra.  Ex  pat  te  Woolrightf 
517. 

Where  a  person  wanted  to  go  abroad  to  practise 
as  an  attorney,  he  was  admitted  without  giving  a 
full  term's  notice.     Ex  parte  Hulme,  366. 

Where  a  person  put  up  the  notices  on  the  third 
day  of  term  for  his  admission  as  an  attorney  on 
the  last  day  of  the  same  term,  he  was  refused  ad- 
mission, though  he  stated  particular  reasons  for 
not  complying  with  the  usual  rule.  Ex  parte  Pi/n- 
sons,  349. 

Where  on  application  for  the  re-admission  of 
an  attorney  it  was  not  stated  that  he  had  not  prac- 
tised since  he  last  took  out  his  certificate,  the 
Court  compelled  him  to  pay  a  fine  of  5/.  besides 
the  arrears  of  duty,  on  his  re-admission.  Ex  parte 
Stonecroft,  368. 

Rule  granted  to  re-admit  an  attorney  without 
a  term's  notice,  where  the  omission  to  take  out  the 
certificate  for  the  cun*ent  year  was  the  act  of  the 
agent.     Ex  parte  Ford,  192. 

Where  by  some  inadvertence  the  necessary  affi- 
davits could  not  be  procured  for  the  re-admission 
of  an  attorney  on  the  last  day  of  the  term  for 
which  he  had  given  notice,  tlie  Court,  on  applica- 
tion the  first  day  of  the  following  term,  refused  to 
admit  him,  but  allowed  the  notices  then  to  be 
given  for  the  last  day  of  the  same  term.  Ex  parte 
Mos/fv,331. 

If  an  attorney  has  practised  after  he  ceased  to 
take  out  his  certificate,  but  has  had  the  penalties 
remitted  by  the  commissioners  of  stamps,  he  may 
be  re-admitted  on  taking  out  bis  certificate  for 
the  current  year.   Ex  parte  Tufkin,  516, 

An  application  to  commit  a  person  to  pri- 
son under  22  Geo.  2,  c.  46,  s.  11,  for  having 
acted  as  an  attorney  not  being  qualified,  must 
also  be  to  strike  the  asent,  through  whom  the 
business  was  transacted,  off  the  rolls.  In  re 
Hodgson,  110. 

An  attorney  who  resided  at  A.  occasionally 
occupied  part  of  a  house  in  B.,  where  his  articled 
3  H 
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clerk  lived,  the  names  of  both  being  on  the  door. 
The  clerk  was  in  the  habit  of  attending  a  court 
of  requests  and  before  mae^istrates,  as  such  clerk, 
but  dfertving  a  profit  to  himself  therefrom  :  he 
also  conducted  an  appeal  in  the  name  of  his 
master,  who  allowed  part  of  the  bill  to  be  paid 
by  a  suit  of  clothes  mode  for  the  clerk.  It  also 
appeared  that  several  suits,  issued  out  of  K.  B., 
bad  been  placed  in  the  hands  of  on  officer  to 
be  executed,  having  the  master's  name  upon 
them,  for  part  of  which  he  paid,  but  referred 
the  officer  to  the  clerk  for  die  remainder,  say- 
ing, it  was  the  clerk's  business  and  not  his; 
and  that  as  an  action  carried  on  in  K.  B.  in  the 
name  of  the  master,  with  his  knowledge  and 
concurrence,  the  clerk  appeared  and  acted  as  the 
attorney,  and  after  verdict  obtained,  claimed  to 
have  the  costs  paid  to  himself,  and  objected  to 
have  them  paid  to  the  master: — Held,  that  this 
was  a  case  within  22  Geo.  2,  c.  46,  s.  1 1 ;  and 
the  Court  ordered  the  attorney  to  be  stnick  off 
the  rolls.     In  re  Palmer ,  55. 

Where  the  London  agent  of  an  attorney  re- 
siding in  the  coimtry  omitted  for  more  than  a 
year  to  take  out  a  certificate  for  him,  but  aflei^ 
wards  a  certificate  was  taken  out  but  he  was  not 
re-admitted,  and  he  continued  to  practise,  and 
employed  another  person,  ignorant  of  the  omis- 
sion regarding  the  certificate,  as  his  Ijmdon  asent, 
but  upon  notice  of  the  facts,  and  of  his  legal 
liability,  ceased  to  act  as  an  attorney,  and  in  tne 
next  succeeding  term  applied  to  be  re- admitted, 
and  waa  re-admitted  accordingly : — Held,  thattlie 
new  agent  was  not  liable,  under  the  22  Geo.  2, 
c  46,  to  be  struck  off  the  rolls  for  permitting  an 
imqualified  person  to  practise  in  his  name;  for 
though  under  the  37  Geo.  3,  c.  91,  s.  31,  the 
omission  by  an  attorney  for  a  year  to  take  out  his 
certificate  makes  his  admission  null  and  void,  it 
does  not  render  him  an  unqualified  person  with- 
in the  meaning  of  the  22  Geo.  2,  c.  46.  In  re 
Hodgton  and  KosSt  265. 

Held,  also,  that  the  country  attorney  was  not, 
under  the  circumstances,  liable  to  be  imprisoned 
under  that  statute.     Id. 

Attomies  are  not  bound  to  sus  in  Courts  of 
Request,  although  the  attachment  of  privilege  is 
taken  away  by  the  Uniformity  of  Process  Act. 
Efifer  v.  Levi,  640. 

It  IS  no  cause  for  striking  an  attorney  off  the 
rolls  that  he  has  commenced  several  qui  tarn  ac- 
tions for  the  purpose  of  revenge.  Ex  parte  War^ 
jrtn,  113. 

Where  in  a  judge's  order  referring  an  attor- 
ney's bill  to  be  taxed  under  stat  2  Geo.  2,  c.  23, 
a.  23,  the  usual  submission  of  the  client  to  pay 
what  is  found  due  was  omitted,  the  Court  refused 
to  refer  it  to  the  Master  to  tax  the  costs  of  the 
taxation,  more  than  one-sixth  having  boen  taxed 
off,  even  though  the  attorney  had  mbmitted  to 
the  taxation,  and  a  balance  had  been  foimd  due 
by  him  to  the  client.     Howard  v.  Groom,  355. 

On  the  taxation  of  an  attorney's  bill|  very 


nearly  one-sixih  was  taxed  fM,  and  i 
mle  to  refer  back  the  bill  for  taxat 
chatged  on  the  merits:  no  objection 
ever  made  to  items  being  inserted  in  the  bin  of 
costs  instead  of  the  cash  account,  where,  if  they 
had  been  inserted,  more  than  one-eixth  woyU 
have  been  deducted  : — ^The  Court  afterwards  re- 
fused, on  a  fresh  rule,  to  listen  to  that  objectioD. 
Harrium  v.  Ward,  353. 

Items  of  the  costs  taxed  in  two  actions  and 
paid  by  the  attorney,  and  for  which  he  had  re- 
ceived no  specific  payment  from  his  client,  are 
properly  inserted  in  Uie  bill  of  costs,  and  need 
not  be  m  the  cash  aeeoont    Id. 

Where  an  attorney  amed  to  save  a  party 
harmless  from  all  costs  of  some  suits,  on  his  be^ 
ing  allowed  to  retain  half  of  whatever  sums  were 
recovered,  the  Court  nevertheless  ordered  him, 
on  application  of  the  party  with  whom  the  agree- 
ment was  made,  to  deliver  his  bill  of  costs,  for 
the  purpose  of  having  it  taxed.  In  re  Masters, 
348. 

Such  an  agreement  amounts  to  maintenance, 
and  is  illegal.     Id. 

A  person  who  is  tlie  real  plaintiff  in  a  cause, 
but  Who  is  obliged  to  sue  in  the  name  of  another, 
may  apply  to  the  Court  to  have  his  attorney's 
bill  in  the  cause  taxed.     Id, 

The  Court  has  no  power  to  refer  an  attorney's 
bill  to  taxation,  at  the  prayer  of  a  person  who  is 
not  the  original  client,  but  who  has  nltimately 
paid  the  bill.     Doe  d.  Palmer  v.  Roe,  339. 

Where  an  action  of  ejectment  was  brought  oo 
the  forfeiture  of  a  lease  b^  the  breach  of  the 
covenants,  and  a  compromise  was  come  to,  by 
which  the  old  lease  was  to  be  surrendered  and  k 
new  one  granted,  and  the  coats  of  the  leasors  of 
the  plaintiff  were  to  be  paid,  which  was  done,  die 
Court  refused  afterwards  to  refer  the  bill  of  costs 
of  the  attorney  to  the  lessors  of  the  plaintiff  for 
taxation.     Id. 

Where  the  attorney  of  the  defendant  in  an  eject- 
ment went  to  the  lessor  of  the  plaintiff  (a  female) 
who  had  succeeded  in  the  ejectment,  and  in  the 
absence  of  her  attorney  obtained  her  signature  to 
a  paper,  which  he  took  away,  though  at  the  time 
she  said  she  wished  for  time  to  consult  her  attoi^ 
ney,  the  Court  ordered  it  to  be  given  up  to  be 
cancelled.     In  re  Ann  Oliver,  79. 

Where  an  attorney  having  the  cnatodj  of  cer- 
tain papers  has  been  ordered  by  the  Court  of 
Chancery,  in  which  he  has  been  made  a  party  to 
a  suit,  to  deliver  them  into  the  custody  of  the 
officer  of  that  Court;  the  Court  of  Rinz^  Bench 
will  not  direct  him  to  deliver  them  up,  ttmugh  on 
the  application  of  a  party  interested  in  them,  be- 
cause it  would  renaer  die  attorney  Uable  to  an 
attachment  for  non-compliance  witli  the  order  of 
the  Court  of  Chancery.     In  re  Walmeskjf^  88. 

Where  an  agreement  for  a  lease  was  in  the  hands 
of  an  attorney,  and  it  was  douttftd  whether  he 
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acted  as  attorney  for  both  the  partieeto  the  agree- 
ment, in  drawing  it  up ;  the  Court  albwed  one  of 
the  partiet  to  inspect  and  take  a  copy  of  it.  Ex 
parte  Bretter,  212. 

The  Court  refused  a  rule  made  on  the  behalf 
of  the  Crown,  calfing  on  an  attorney  to  pay  over 
to  the  receiver  of  stamp  duties  a  sum  of  money 
which  the  attorney  had  received  from  his  client, 
an  executor,  for  the  purpose  of  paying 'legacy 
duty,  but  which  he  had  not  in  fact  paid.  In  re 
Fenton,  310. 

The  Court  will  not  order  an  attorney  to  repay 
a  sum  of  money  paid  to  him  voluntarilv  under  an 
agreement  to  give  him  one-thhd  of  what  was  re- 
coTered  in  an  action,  the  application  not  having 
been  made  until  13  years  after  the  money  was 
paid.     Ex  parU  Yeatman,  6\0. 

The  Court  refused  to  order  an  attorney  to  de- 
liver up  a  deed  which  bad  been  given  him  by  one 
of  the  parties  to  it  to  get  executed  by  his  client, 
who  was  to  be  another  party.  Ec  parte  Smart, 
526. 

Au  attorney  got  into  his  hands  the  proceeds  of 
stock  belonging  to  his  client,  sold  out  for  the  pur- 
pose of  being  invested  on  mortgage :  he  kept  the 
money  in  his  hands,  paying  interest  to  his  client 
To  applications  to  re- invest  the  stock,  he  at  first 
made  evasive  answers,  but  ultimately  promised 
to  do  so.  At  length  a  rule  was  by  consent  made 
absolute  upon  him  to  re-invest  on  or  before  a  pai> 
ticular  day,  and  pay  the  costs,  or  in  default  that 
an  attachment  should  issue.  On  the  day  after 
the  appointed  day,  a  fiat  in  bankruptcy  issued 
against  him,  under  which  he  obtained  his  certifi- 
cato :  no  service  of  the  rule  and  allocatur  took 
place  before  the  bankruptoy : — Heidy  on  the  ground 
that  the  circumstances  established  a  case  of  fraud, 
that  the  bankruptcy  afibrded  no  answer  to  a  mo- 
tion for  an  attachment :  and  the  Court  accordingly 
granted  an  attachment    In  re  Newberry,  575. 

Independently  of  the  question  of  fraud,  the  at- 
tochment  should  issue,  as  it  is  only  giving  effect 
to  the  former  rule.  Per  Lord  Denman,  C.  J. 
Id. 

Where  an  attorney  received  monev  to  pay  over 
to  a  proctor  for  probate  of  a  will,  the  Court  re- 
fuseu  to  interfere  summarily  to  make  him  account 
for  it     Ex  parte  Cohen,  211. 

Where,  in  an  order  to  refer  an  attorney's  bill 
for  taxation,  the  usual  undertaking  to  pay  the 
amount  when  taxed  is  omitted;  the  Court  will 
not  grant  an  attachment  for  non-payment  in  pur- 
suance of  the  Master's  allocatur.  Ex  parte  Ward, 
212. 

The  executor  of  a  defendant  who  had  exprosse<1 
his  satisfaction  with  his  attorney's  bill,  and  had 
made  a  pajrment  on  account,  may  yet  liave  it  re- 
ferred to  be  taxed,  even  after  a  lapse  of  four 
years.     Woollaston  v.  Weston,  3G6. 

A  rule  nisi  against  an  attorney  to  answer  mat- 
ters in  an  affidavit,  cannot  be  moved  for  on  the 
last  di^  of  term.     In  re  Turner,  2 1 7. 


AUCTION.- See  Sale, 


AWARD. — See  AasiraATioN. 


BAIL. 

Where  a  defendant  has  paid  the  debt  and  10/. 
for  costs  to  the  sheriff,  in  lieu  of  bail,  under  43 
G.  3,  c.  46  .—  Held,  that  he  has,  under  7  &  8 
G.  4,  c.  71,  till  the  day  for  perfecting  special  bail, 
to  pay  in  the  additional  10/.  for  costs.  Stafford 
V.  tovc,  195. 

And  where,  previous  to  that  day,  a  bouA  fide 
correspondence  to  settle  the  action  commenced, 
which  did  not  terminate  until  after  that  dav,  and 
on  the  termination  the  defendant  paid  in  the  10/. 
additional  :—Held,  that  the  plaintiff  was  not  en- 
titled to  have  the  debt  and  costs  paid  out  of  Court 
to  him.     Id. 

Time  to  justify  bail,  on  account  of  the  illness 
of  one  of  the  bail,  refused,  because  it  did  not  suf- 
ficiently appear  on  the  affidavit  he  was  really  ill. 
Guhlentzs  Bail,  111. 

Where  there  has  been  delay  in  applying  to  the 
Court  to  have  a  bail-bond  set  aside,  which  has 
arisen  from  compUancc  with  the  request  of  the 
plaintiff*:— He/(/,  that  it  could  not  be  objected  that 
the  application  was  not  made  in  a  reasonable 
time.     Gould  v.  Williams,  344. 

A  defendant  who  has  been  arrested  on  a  capias 
since  the  Uniformity  of  Process  Act,  and  given  a 
bail-bond,  cannot  discharge  the  bail-bond  by  a 
surrender  into  actual  custody  within  eight  days 
afler  the  arrest.     Hodson  v.  Mee,  398. 

In  an  action  commenced  by  original,  the  decla- 
ration was  amended  under  an  order,  by  the  addi- 
tion of  new  counts,  and  the  damages  being  in- 
creased :—He/(/,  that  the  liabili^  of  the  bail  upon 
their  recognizance  was  not  affected.  Taylor  v. 
Wilkinson,  451. 

Au  affidavit  of  justification  of  bail  describing 
one  as  of  a  parish  which  contained  7000  inha- 
bitants, but  not  saying  of  any  street,  is  sufficient. 
Hitnt*s  Bail,  520. 

Statins  the  bail  was  possessed  of  property  to 
the  requisite  amount  "  over  and  above  nis  just 
debts,"  but  omitting  the  words  "what  will  pay," 
is  also  sufficient     Id. 

Stating  he  was  not  bail  in  any  other  action  for 
any  defendant,  is  also  sufficient.     Id. 

Where  a  bail-bond,  in  reciting  the  writ  of  ca- 
pias, stated  that  "  a  copy  of  the  writ  was  duly 
delivered  to ,"  omitting  the  name  of  the  de- 
fendant, and  likewise  omitted  his  name  in  the 
statement  of  the  condition  of  the  bond,  the  Court, 
in  an  action  of  escape  brought  against  the  sheriff*, 
would  not  supply  the  deficiency.  Holding  v. 
Raphael,  571. 

A  defendant  havin?  given  notice  of  bail  ac- 
cording to  the  rule  of  T.  T.  1  W.  4,  is  bound  to 
3u2 
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adopt  the  form  of  affidavit  of  juatifieation  given 
in  tnat  rale.    FentotCt  Bttilf  663. 


BANKRUPT. 

See  ArroaNEY.     Plbadiho.    Sale.    Slander. 

A  notice  of  an  act  of  bankruptcy  given  to  the 
Bank  of  England^  in  London^  in  time  for  commu- 
nication to  be  made  to  the  branch  banks,  is  Buf- 
ficient  to  bind  the  bank,  in  respect  of  transactions 
with  the  bankrupt,  at  any  of  ttie  branch  banks  of 
that  establishment.  WHIU  v.  Bunk  of  England^ 
620. 

The  assignees  of  a  bankrupt  may  recover  in 
trover,  from  the  Bank  of  EngLnd,  the  amount  of 
bank  post  biOs  changed  by  an  agent  of  the  bank- 
rupt at  a  branch  bank,  after  notice  of  the  act  of 
bankruptcy  given  to  the  Bank  in  London,  in  suf- 
ficient time  to  have  been  communicated  to  the 
branch  bank.  But  they  cannot  recover  from  the 
Bonk  the  amount  of  a  similar  bill  changed  by  a 
bond  fide  holder  for  value  after  the  act  of  bank- 
ruptcy, but  without  notice,  and  by  him  paid  into 
the  Bank.     Id. 

An  action  was  referred  to  an  arbitrator,  and 
the  defendant  paid  a  sum  awarded  against  him, 
but  not  the  costs  of  the  cause,  as  tliey  hod  not 
been  taxed.  A  fiat  then  issued  against  him,  after 
which  the  plaintiff  taxed  his  costs: — IJeldf  first, 
that  those  costs  were  provable  under  the  fiat; 
secondly,  that  the  defendant  having  paid  them  to 
the  sheriff  on  an  attachment  before  he  obtained 
his  certificate,  the  Court  would  order  them  to  be 
repaid  to  him  afterwards,  the  sheriff  having  still 
the  amount  in  his  hands.     Bishop  v.  Leigh,  GC4. 

BASTARD.---See  Guardian. 


BILL  OF  EXCHANGE  AND  PROMIS- 
SOKY  NOTE. 

See  Affidavit.    Limitations,  Statute  of. 
Payment.     Pleadino. 

In  an  action  by  an  indorsee  ogninst  the  ac- 
ceptor of  a  bill  of  exchange,  the  Court  refused  to 
allow  a  plea  denying  tlie  drawing,  as  well  as  a 
plea  denying  the  acceptance.  Gilmore  v.  Hague, 
$23. 

Where,  to  a  plea  of  no  consideration,  in  an 
action  on  a  bill  of  exchange,  there  is  a  replicotion 
tbat  consideration  was  given,  setting  it  out  under 
a  Kilieet,  and  concluding  to  the  comitr}*,  no  new 
matter  is  alleged  so  as  to  make  it  necessary  for 
the  plaintiff  to  prove  the  particular  consideration 
set  out.     Lotvv.  BuTTowSf  12. 

Where  the  buyer  of  goods  paid  for  them  by  his 
own  acceptance,  and  after  the  bill  had  been  ac- 
cepted the  seller  altered  the  date  of  it,  and  there- 
by vitiated  it: — Held,  that  by  so  doing  he  did  not 
preclude  himself  from  suing  for  the  original  debt; 
and  consequently  that  he  might  recover  for  the 
goods  sold.    Atkinson  v.  Hmodon,  77. 


t 


In  an  action  by  the  indorsee  againct  the  in- 
doraer  of  a  note  made  specially  payaUe  at  a  par- 
ticular place,  where  the  allegation  of  preMBtmeDi 
in  the  declaration  was  general,  but  no  objecboo 
was  taken  on  account  m  the  variance  at  the  trial : 
—  Utldy  that  it  was  no  ground  for  a  new  triaL 
Trinder  v.  Smedletf,  164. 

If  the  drawer  or  indorser  of  a  ImH  of  exchange 
or  promissory  note  receives  due  notice  of  its  dn- 
honour  from  any  peiaon  who  is  a  party  to  it,  it 
enures  for  the  benefit  of  all,  and  is  sufficieikl  to 
make  him  liable  upon  it,  tliough  tiie  parly  who 
|ives  the  notice  be  not  tlie  holder,  or  the  agent  of 
'  e  holder,  at  the  time.    Chapman  v.  Keene,  16o. 

In  an  action  on  a  bill  of  exchange  by  indorsee 
against  drawer,  the  only  evidence  of  notice  of  dis- 
honour was  a  statement  made  by  the  defendant  in 
conversation  with  a  witness,  in  which  be  said,  "^i 
have  several  good  defences  to  the  action;  in  the 
first  place,  the  letter  (containing  notice  of  dis- 
honour) was  not  sent  to  me  in  time."  This  state- 
ment  was  left  to  the  jury  as  evidence  of  due  notice 
of  dishonoiu* : — Held,  by  Littlcdaie,  J .,  Patieam^ 
J.,  and  Coieridge,  J.  (ijord  Denmum,  C.  J.,  rfii- 
tentienU),  that  the  jury  were  not  wamnted  id 
presuming  that  due  notice  had  been  giwn. 
Braiihwaite  v.  Coleman,  229. 

Where  a  person  takes  an  indorsement  of  a 
promissoiy  note  ftom  the  payee,  with  notice  that 
the  payee  was  indebted  to  the  maker  in  a  greati-r 
amount  than  that  in  tlie  note,  on  separate  trans- 
actions:— Held,  that  the  indorsee  oould  not  re- 
cover on  the  note,  except  to  the  amount  of  some 
advances  he  had  made  on  the  security  of  the  note 
before  he  had  the  notice.     Goadall  v.  Roy,  333. 

In  an  action  to  recover  the  amount  of  aeheel; 
where  the  defendant  does  not  deny  givine  the 
check,  but  pleads  that  it  was  given  for  a  gambling 
transaction,  the  plaintifi*  is  not  bound  to  make  it 
part  of  his  case,  nor  to  produce  it  for  the  purpose 
of  the  defendant  giving  it  in  evidence,  unless  he 
has  received  notice  to  produce  it«  Reeves  v. 
Gambell,  567. 

An  agent  for  the  sale  of  goods  was  authorized 
to  draw  bills  on  the  purchasers  at  the  usual  credit; 
and  by  the  course  of  his  employment  he  was  to 
transmit  them  indorsed  to  his  princijials.  He  sold 
ffoods  at  a  credit  beyond  the  usual  period,  and 
drew  for  the  amount ;  but  instead  of  tranamittiDg 
them  to  his  principals,  he  used  them  for  his  own 
purposes.  They  got  into  the  hands  of  the  dc- 
fenuAiit,  a  bill-broker,  who  discounted  them:~ 
Held,  that  proof  of  these  facts  alone  did  not  aflbrd 
sufiicient  evidence  of  fraud  connected  with  the 
defendant,  to  give  the  principals  a  prima  facie 
right  to  recover  the  amount  of  the  bills  from  him 
as  money  had  and  received,  and  make  it  incum- 
bent on  him  to  show  that  he  gave  full  valne  for 
the  bills.     Davit  v.  Willis,  679. 

Two  joint  and  several  notes  were  given  to  come 
due  at  different  dates.  Afler  one  of  them  had 
become  due,  the  holder  received  from  one  of  the 
makers  a  sum  exceeding  the  amount  of  the  note 
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which  was  due,  and  exceeding  his  share  of  the 
aggregate  amount  of  the  two  notes.  This  sum 
was  received  in  discharge  of  that  maker  from 
whom  it  was  received;  and  the  holder  accordingly 
Rave  up  to  him  the  note  that  was  due,  and  erased 
his  name  from  the  other  note  :^^ Held,  that  such 
maker  was  discharged  from  all  claim  on  the 
remaining  note;  and  that  therehy  the  other  maker 
was  also  discharged.     Nicholson  v.  Revell  756. 

Quart,  whether  the  holder  of  a  note,  merely 
erasing  the  name  of  one  of  two  joint  and  several 
makers,  is  a  discharge  of  the  other.     Id, 

A  discharge  hy  a  debtee  of  one  joint  and 
several  debtor,  is  a  discharge  of  all.    Id, 


BRIBERY. 

To  constitute  the  ofience  of  bribery  at  an  elec- 
tion, under  2  Geo,  2,  c.  24,  s.  7,  by  **  corrupting 
a  voter  to  give  his  vote,"  by  giving  him  a  bribe, 
it  is  not  necessary  that  the  voter  should  vote  in 
accordance  with  the  wishes  of  the  person  who 
gives  the  bribe.  The  offence  is  complete,  so  far 
as  the  corruptor  is  concerned,  by  the  act  of  giving 
the  money,  whether  the  voter  have  at  the  time  of 
receiving  it  any  intention  of  voting  according  to 
the  bribe  or  not.     Hensluw  v.  Fawcett,  125. 


BRIDGE.— See  Highways. 

An  infant  whose  guardian  is  in  possession  of 
an  estate,  in  respect  of  the  tenure  of  which  there 
is  a  liability  to  repair  a  bridge,  is  not  liable  to  an 
indictment  for  non-repair,  either  as  owner  or 
occupier.     Hex  v.  Sutton,  428. 

A  guardian  in  soccage  is  liable.     Id, 

Quare,  whether  an  owner  who  is  not  in  occu- 
pation is  liable.     Id, 

BUILDING  ACT.— See  Executors. 

CANAL. — See  Poor  Rate.    Statute. 

CERTIORARI.— See  Way. 

The  notice  required  by  13  Geo.  2,  c.  18,  s.  5, 
of  inteution  to  move  for  a  certiorari  to  remove  an 
order  of  justices,  must  be  made  six  days,  com- 
puted one  day  exclusive  and  one  day  inclusive, 
before  the  rule  nisi  is  applied  for;  therefore, 
where  notice  was  given  on  the  20th  for  a  motion 
on  the  25th,  and  the  motion  was  made  on  that 
day,  it  was  held  insuflicient,  and  the  rule  was 
discharged,  but  without  costs.  Res  v.  The  Jus- 
tices of  Cumberland,  16. 

Certiorari  to  remove  an  indictment  found  at 
sessions,  on  the  ground  that  the  defendant  was  a 
magistrate,  refused  to  a  prosecutor.  Hex  v.  Tel- 
lows,  648. 


The  defendant  cannot  have  a  certiorari  to  re- 
move a  conviction  for  being  found  in  pursuit  of 
game,  under  1  &  2  W.  4,  c.  32.  Ilex  v.  Hes- 
ter, 650, 

In  the  1  &  2  W.  4,  c.  32,  s.  45,  (the  Game 
Act,)  is  a  general  enactment  that  no  summary 
conviction,  in  pursuance  of  the  act,  shall  be  re- 
moved by  ctrtiorari: — Held,  that  a  writ  of  cer- 
tiorari  might  nevertheless  be  issued  at  the  instance 
of  a  private  prosecutor.     Rex  v.  Boultbee,  713. 

CHURCHWARDEN. 

A  rule  for  a  nmndamus  to  an  archdeacou  to 
swear  in  a  churchwarden,  is  absolute  in  the  Bnt 
instance.  J^jr  v.  Archdeacon  oj  Lichjield  and 
Coventry,  463. 

COMMITMENT.— See  Bankrupt. 


COMPENSATION. 

Where  an  assessment  of  compensation  had 
been  made  to  a  claimant  under  the  3  W.  4,  c.  46, 
(Greenwich  Railway  Act,)  in  one  entire  sum, 
and  he  was  possessed  of  a  leasehold  interest  as 
well  as  other  subjects  of  compensation,  the  Court 
refused  an  application  on  behalf  of  the  Company 
for  another  assessment  to  be  made,  on  the  ground, 
that  as  the  value  of  the  leasehold  property  was 
not  assessed  separately  according  to  tne  act,  it 
could  not  be  known  what  would  be  the  proper  ad 
valorem  stamp-duty  to  be  affixed  to  the  deed  of 
assignment:  the  Court  saving,  that  the  difficulty 
would  be  obviated  by  putting  on  the  deed  a  stamp 
applicable  to  the  whole  sum  assessed,  and  re- 
citmg  all  the  circumstances  of  the  case.  In  re 
The  London  and  Greenwich  Railway  Company ^ 

COMPOSITION  WITH  CREDITORS. 
See  Bankrupt. 


CONSIDERATION.— See  SNUcoLiNa. 


CONSTABLE.— See  Assault. 

In  such  a  case  there  must  be  a  demand  of  ft 
copy  of  the  warrant  before  any  action  brought 
against  the  constable.    Barrons  v.  Luscombe,  457. 

Quierc,  whether  magistrates  have  in  any  case  a 
right  to  withdraw  a  warrant  aflcr  they  have  once 
issued  it.     Id, 


CONSTRUCTION  OF  DEEDS. 

Sec  Insurance. 

CONTEMPT,— See  BANRRcpTt 
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CONTRACT. 

See  Agreement.     Kvi pence.     Plladinu. 

CONTUMACE  CAPIENDO. 

SembU,  that  it  ought  to  appear  upon  the  war- 
rant granted  upon  a  writ  of  contuwace  capiendo 
that  the  suit  was  for  a  subiect-matter  which  was 
exclusively  within  the  jurisdiction  of  the  Spiritual 
Court:  therefore  when  a  warrant  merely  stated 
that  the  suit  was  for  slander,  without  showing 
that  it  was  a  sUnder,  of  which  alone  the  Spiritual 
Court  had  cognizance,  the  Court  granted  a  rule 
to  show  cause  why  the  party  should  not  be  dis- 
charged out  of  custody.     In  re  Gale,  59. 

Where  a  party  in  custody  under  writs  of  con- 
tumace  a/|>ten<^  applied  for  a  rule  to  show  cause 
why  they  should  not  be  set  aside  for  in-egularity, 
with  costs,  and  after  the  rule  obtained  also  applied 
to  the  Chancellor,  who  decided  that  one  of  them 
was  bad,  and  ordered  the  others  to  stand  over  for 
argument,  the  Court,  on  showing  cause,  enlarged 
the  rule,  with  a  stay  of  proceedings.  Hex  v. 
RkketU,  64. 


CONVICTION.— See  Forcible  Detentiom. 


COFYRIGHT—See  Pleadinq. 

No  action  can  be  maintained  for  pirating  a 
print,  where  the  date  of  the  first  publication  has 
not  been  engraved  on  the  plate  according  to  the 
provisions  of  8  Geo.  2,  c.  13,  s,  1  :  the  perform- 
ance of  the  directions  of  the  statute  in  that  respect 
being  a  condition  precedent  to  the  right  of  pro- 
perty vesting  in  the  proprietor.  Brooke*  v.  CiH:k, 
129. 

COPYHOLD.— See  Devise. 

A  custom  in  a  manor  required  that  the  consent 
of  the  husband  to  a  surrender  by  his  wife  should 
be  expressed  in  the  surrender  and  admission;  a 
surrender  was  made  by  a  wife  at  a  general  court, 
and  the  husband  was  present  at  that  court,  but  in 
the  surrender  his  consent  was  not  expressed : — 
Held,  that  the  surrender  was  inoperative.  Held 
aUo,  that  the  Court  could  not  infer  from  circum- 
stances that  the  husband  s  consent  had  been  given. 
Doe  d.  Shellon  v.  Shclton,  287. 

SembUf  that  such  a  surrender  would  not  be 
good,  even  if  the  husband  were  divested  of  all 
property  at  the  time.     Id. 


CORONER.— See  Practice, 

CORPORATION. 
King  Edward  1.  by  charter  granted  to  the 


borough  of  Canwtron,  that  the  conalable  for  the 
time  being  of  the  castle  of  Cnmamm  should  be 
mayor  of  the  borough,  to  be  sworn  in  a  manner 
prescribed  in  the  cluirter.  The  Maitpiis  of 
Angletea  was  appointed  constable  of  the  castle  of 
Carnarvon  by  George  3:  be  oontinned  in  that 
oflice  until  Jawuartf,  1831,  under  that  appobt- 
ment,  and  was  then  re^pointed  by  WQliam  4 : 
— Held,  that  his  title  was  not  complete,  as  noayor 
of  the  borough,  until  he  liad  taken  the  oath  re- 
quired by  the  charter;  and,  consequently,  that 
an  appointment  by  him  of  the  defendant  as  de- 
puty mayor  was  invalid.     Rex  v.  Roberts^  4H. 

The  grant  by  William  4  was  a  new  appoint- 
ment to  the  oflice,  and  not  merely  a  oonfinnatioD 
of  the  old  appointment  of  the  Marquis  of  An^k- 
$eu.     Id. 

Quiti  e,  whether  an  officer  in  the  situation  of 
the  constable  of  the  castle  of  Carnarvon,  can  ap- 
point a  deputy  to  be  mayor  of  the  borough ;  and 
if  so,  whether  the  appointment  must  be  by  deed. 
Id. 

In  an  action  by  an  attorney  for  his  work  and 
labour  as  such  against  a  corporation  of  which  he 
was  a  burgess,  the  Court  refused  to  grant  him  in- 
spection of  the  books  of  the  coiporation.  Stevens 
y.  Mayor  of  Berwick,  517. 

Under  the  5  &  6  W.  4,  c.  76,  s.  8,  pLices 
which  are  made  parts  of  boroughs,  are  made  so 
for  all  purposes ;  therefore,  since  the  passing  of 
that  act,  county  justices  have  no  jurisdiction  over 
places  which  are  inchided  within  the  metes  and 
bounds  of  a  borough.  Res  v.  The  JuUicts  of 
Gloucetterthirc,  682. 

In  an  action  by  a  corporation,  a  witness  stated 
on  the  tjoire  dire  that  he  had  been  a  member  of 
the  corporation,  but  that  he  was  disfranchised : — 
Hcld^  that  the  answer  was  not  conducive,  so  as 
to  preclude  further  inquiry  as  to  the  mode  of  dis- 
franchisement. The  Bailiffs  of  Godmanchettcr 
V.  FhiUips,  686. 

Ho  stated,  in  answer  to  such  inquiry,  that  be 
was  disfranchised  by  having  resigned  at  a  corpo- 
rate meeting ;  he  did  not  know  the  number  pre- 
sent on  that  occasion,  but  referred  to  the  corpora- 
tion books  which  were  in  Court: — Held,  that  it 
was  competent  to  refer  to  those  books,  to  show 
that  there  was  not  a  sufficient  majority  present  on 
that  occasion,  so  as  to  invalidate  the  resignation, 
and  show  the  witness  to  be  still  a  member  of  the 
corporation.     Id. 

A  cliarter  granted  to  a  corporation,  consistiiig 
of  two  bailiffs,  and  twelve  assistants  and  common- 
alty, or  the  greater  part  of  them,  of  whom  the 
bailifis  for  the  time  being  shall  be  two,  to  do  cor- 
porate acts: — Held,  that  the  necessary  majority 
must  consist  of  the  two  baili(&,  and  a  majontv  of 
twelve  assistants ;  and  therefore  that  a  meeting, 
at  which  the  two  bailifis  and  six  assistants  were 
present,  was  not  a  good  corporate  meeting.    J^ 
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COSTS. 

See  Attorney.  Executor.  Husband  and 
Wife.  Interpleader.  New  Trial.  Set- 
off.   Witness. 

The  exemption  of  a  plaintiiF  executor  from 
cost^  under  3  &  4  Will.  4,  c.  42,  s.  31,  after  a 
verdict  for  the  defendant,  is  a  matter  entirely  of 
discretion ;  and  the  decision  of  a  judge  upon  the 
point  is  final :  the  power  of  the  judge  being 
under  that  statute  co-ordinate  with  that  of  the 
whole  Couri.     Maddox  v.  PkUlipt,  251. 

In  assumpsit  on  promises  to  an  executor,  the 
defendant  on  a  nonsuit  is  entitled  to  his  costs, 
under  the  23  Hen.  8,  c.  15;  and  stmhle,  that  the 
Court  has  no  jurisdiction  to  deprive  him  of  them 
by  the  3  &  4  WiU.  4,  c.  42,  s.  31.  Spence  v. 
Albert,  7. 

The  burden  of  making  out  an  exemption  from 
costs,  under  3  &  4  Will*  4,  c.  42,  s.  31 ,  on  the 
part  of  an  executor  plaintiff  who  has  foiled  in  his 
action,  lies  on  him;  because  the  exemption  is  an 
exception  from  the  general  rule  under  which 
executors  who  are  plaintiffs  and  have  faOed  are 
liable  for  costs.     Farley  v.  Briantf  775. 

It  is  not  sufficient  for  such  a  plaintiff  to  show 
that  the  action  was  brought  band  fide  under  legal 
advice  to  tiy  a  doubtful  point  of  law,  which  it 
was  necessary  to  have  decided  in  order  to  obtain 
an  equitable  administration  of  assets  in  a  cre- 
ditor's suit.     Id. 

The  conduct  nf  the  defendant  after  action 
brought,  relative  to  the  mode  of  conducting  the 
defence,  wOl  not  be  considered  by  the  Court  in 
exercising  their  discretion.     Id, 

Where  a  jury,  not  being  able  to  agree  upon  a 
verdict,  were  dismissed  by  the  judge,  but  without 
the  consent  of  the  parties,  the  Court  refused  to 
grant  the  plaintiff,  who  obtained  a  verdict  at  a 
second  trial,  the  costs  of  the  first.  Seafly  v. 
Powis,  118. 

Tlie  74th  rule  H.  T.  2  Will.  4,  extends  to  give 
the  defendant  the  costs  of  an  issue  found  for  him 
on  a  demise  in  ejectment,  which  the  lessor  of  the 

Slaintiff  abandoned  at  the  trial,  though  the  evi- 
ence  was  equally  applicable  to  the  demise,  upon 
which  he  succeeded.  It  is  not  necessary  under 
the  terms  of  the  rule,  that  the  costs  should  be 
confined  exclusively  to  the  issue  found  for  the 
defendant;  but  the  question  of  amount  is  entirely 
a  miestion  for  the  master,  with  which  the  Court 
win  not  interfere.  Smith  and  Payne  v.  Webber^ 
10. 

Where,  in  case  for  libel,  on  the  general  issue, 
the  jury  found  for  the  plaintiff,  and  also  found 
aa  a  fact,  that  a  areat  part  of  the  declaration  did 
not  apply  specifically  to  tlie  plaintiff;  though 
there  were  inuendM  by  which  it  was  endeavoured 
to  connect  him  with  the  matter  complained  of: 
'•^Held,  that  the  defendant  was  entitled  to  the 
costs  of  that  part     Prudhomme  v.  Fraxr,  5. 


In  trespass,  four  defendants  pleaded  separate 
pleas  by  the  same  attorney;  one  the  general 
issue  and  a  justification,  upon  both  of  which  he 
was  found  guilty;  another,  similar  pleas,  but  was 
only  found  guilty  on  the  general  issue;  and  the 
two  others  tlie  general  issue  only,  upon  which 
they  were  acquitted: — Held,  that  the  costs  pay- 
able to  the  three  last  might  be  set  off  against  the 
costs  which  the  plaintiff  was  entitled  to  recover 
from  the  first.     Leet  v.  Kendall,  316. 

In  trespass  for  assault,  battery,  and  false  im- 
prisonment, and  tearing  the  plaintiff's  clothes, 
there  was  issue  upon  a  new  assignment  to  a  plea 
of  son  assault  demesne.  The  jury  found  a  verdict 
for  the  pla'utiff  with  one  shilling  damages  :^ 
Held,  that  the  judge  had  no  power  to  certify 
under  the  43  Eliz.  c.  6,  to  deprive  plaintiff  of 
costs.     Bo/te  v.  Dau^,  311. 

Where  in  such  a  case  the  judge  had  certified, 
the  Court  granted  a  rule  on  the  Master  to  tax 
the  plaintiff  his  costs,  notwithstanding  the  certifi- 
cate.    Id. 

In  an  action  for  the  diversion  of  a  water- 
course, where  a  plea  of  not  guilty  was  found  for 
the  plaintiff,  but  a  plea  denying  the  right  to  the 
water,  for  the  defendant: — Helcl,  that  the  de- 
fendant was  entitled  to  tlie  general  costs  of  the 
cause.     Frankum  v.  Earl  of  Falmouth,  337. 

Quare,  Whether  under  the  statute  7  Geo.  4, 
a  prosecutor  under  recognizances  to  prosecute  at 
the  sessions,  who  prosecuted  at  the  assizes,  is  en- 
titled to  costs.     Kex  V.  Jeyes,  325. 

Semble,  that  the  statute  meant  to  ^ve  costs  to 
those  parties  only  who  have  previously  gone 
before  a  magistrate.  It  does  not  apply  to  cases 
where  an  indictment  is  preferred  after  a  magis- 
trate has  dismissed  the  complaint.  Per  Lit  tie" 
dale,  J.     Id. 

The  Court  will  not  interfere  where  a  judge  has 
granted  a  certificate  under  the  stat  43  £liz.  c.  6, 
to  deprive  the  plaintiff  of  costs,  except  upon  the 
question  whether  he  had  power  to  grant  the  cer- 
tificate.   Cann  v.  Fncey,  482. 

An  application  for  security  for  costs  may  be 
granted  after  plea  pleaded.  Fletcher  t.  Lew, 
430. 

Costs  of  increase  form  no  integral  part  of  the 
suit,  as  thev  are  awarded  by  the  Court  in  conse- 
quence of  the  damages  recovered  by  the  plaintiff, 
and  form  the  subject  of  a  distinct  and  separate 
adjudication .     Taylor,  v.  1  Vilkinson,  45 1 . 

In  ejectmcnf,  where  there  was  but  one  count, 
and  the  lessor  of  the  plaintiff  recovered  judgment 
for  part  only  of  the  lands  claimed,  the  defendant 
succeeding  as  to  the  chief  question  in  dispute:-— 
Held,  that  the  defendant  was  entitled  to  have  his 
costs  as  to  the  part  found  fur  him  set  off  against 
the  costs  of  the  lessor  of  the  plaintiff,  under  the 
rule  H.  T.  2  Will.  4,  I.  74.  Doe  d.  Erritigton 
V.  Errington,  502, 
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The  Court  will  not  appoint  any  fixed  time 
befoie  which  a  plaintiff  is  to  giro  iccurity  for 
cofta.     Bro¥ghton  v.  Jtremy^  525. 

The  Court  will  not  compel  a  plaintiff  to  give 
Mcurity  for  costs,  because  he  was  gone  to  ser^'c 
in  a  foreign  army  in  a  civil  war.     Frodsham  v.   ' 
Myen,  526. 

Where  a  verdict  is  found  for  the  plaintiff  on 
some  counts  and  for  the  defendant  on  other 
counts,  and  the  questions  raised  on  the  counts 
found  for  the  defendant  are  submitted  for  the  < 
opinion  of  the  Court,  in  the  form  of  a  special 
case,  on  which  the  defendant  obtains  judgment, 
the  Master,  in  taxing  costs,  should  allow  the  costs 
of  the  special  case  to  the  defendant  Gosbeil  v. 
Archer,  559. 

The  Court  will  not  deprive  a  plaintiff  of  his 
costs  under  the  43d  Eliz.,  because  tlie  action 
might  have  been  brought  in  a  Court  of  Requests, 
the  trial  having  been  before  the  sheriff  on  a  writ 
of  inquiry.     Claridge  v.  Smithy  6C7. 

A  defendant  cannot  liave  leave  to  enter  a  sug- 
gestion to  deprive  the  plaintiff  of  his  costs,  under 
a  Court  of  Requests*  Act,  which  is  repealed, 
though  the  action  was  commenced  before  the  act 
was  repcolcd.     Blin  v.  Johmont  648. 

A  defendant  is  not  entitled  to  double  costs 
under  the  "Middlesex  Court  of  Requests'  Act,  an 
Issue  on  the  plea  of  tender  having  been  found  for 
him,  and  a  verdict  for  the  plaintiff  under  40s. 
beyond  the  amount  tendered.  Downe*  v.  JRov, 
619. 

In  case,  for  libel,  there  was  a  plea  of  not 

fuilty,  on  which  the  verdict  was  found  for  the 
efendant,  and  several  pleas  of  iustification,  on 
which  the  jury  found  for  the  plaintiff,  because 
the  defendant  offered  no  evidence  in  support  of 
them i-^ Held,  that  though  the  defendant  was  en- 
titled to  the  general  costs,  the  plauitiff  was  en- 
titled to  the  costs  of  the  issues  on  the  pleas  of 
justification,  including  both  the  costs  of  the  plead- 
ings, and  of  evidence  provided  to  rebut  them. 
Spencer  v.  Hamerton,  700. 

The  practice  that  where  a  rule  is  moved  with 
costs,  and  is  discharged  generally,  tlie  costs  are 
nven,  applies  to  rules  for  irregularity  only. 
Ihinker  v.  Patcor,  651. 

A  rule  having  been  discharged  without  any 
mention  of  costs,  though  it  was  the  intention  of 
the  Court  to  give  the  costa,  and  the  rule  having 
afterwards  been  drawn  up  in  form  as  discharged 
with  costs,  the  Court,  the  following  term,  refused 
to  alter  it.    Id. 

An  old  Court  of  Requests'  Act  gave  defendants 
a  particular  remedy  for  costs,  where  upon  the 
trial  the  amount  due  was  found  to  be  under  40/. : 
— Held,  this  extended  to  trials  before  the  sheriff, 
under  the  late  stat.  2  &  3  Will.  4,  c.  42,  ss.  17, 
18.     Croad  v.  HarrUy  657. 

Security  for  costs  may  be  applied  for  at  any 
time  before  plea  pleaded;  even  after  the  defend- 


ant has  had  an  order  for  time  to  plead.     Gwnetf 
v.  Kcif,  203. 

Upon  a  motion  to  allow  the  defendant  hU 
costs  under  the  43  Geo.  3,  c.  46,  the  C-oort  will 
refer  to  the  judge's  notes  taken  at  the  trial,  in 
order  to  supply  the  omission  in  the  defendant's 
afiidarit  of  the  amount  recovered  by  the  rerdict; 
and  the  verdict  of  the  jury  in  a  qoestioa  of  a 
disputed  account  must  be  taken  to  be  almost 
conclusive.     Van  Neuvel  v.  Hunter,  273. 

On  a  motion  for  costs  under  43  Geou  3,  c.  46, 
the  Court  will  not  receive  affidavits  to  show  that 
the  verdict  was  wrong.    Twitt  v.  Osbom,  274,  n. 

The  defendant  is  not  entitled  to  costs  under 
43  Geo.  3,  c.  46,  s.  3,  where  there  has  been  a 
reference  to  arbitration  entered  into  before  vct- 
dict,  even  where,  in  the  order  of  reference,  there 
is  a  special  direction  ^*  that  the  costs  of  the  ac- 
tion, of  the  reference,  and  of  the  award,  are  to 
abide  the  event  of  the  suit  in  like  manner  as 
upon  a  verdict."     Holder  v.  Raith,  8. 

The  power  of  the  Court  under  43  Geo.  3,  c. 
46,  s.  3,  to  allow  the  defendant  his  coats,  where 
he  had  been  arrested  without  reasonable  or  pro- 
bable cause,  was  given  to  an  arbitrator  on  a  cause 
being  referred,  but  the  arbitrator  made  no  order 
on  the  subject: — Held,  that  the  Court  could  not 
afterwards  make  the  order.  GreeuKOod  v.  Jokm- 
son,  1S4. 

To  entitle  the  defendant  to  costs  under  43 
Geo.  3,  c.  46,  s.  3,  where  the  difference  between 
the  sum  for  which  he  was  arrested  and  that  re- 
covered is  small,  the  defendant  must  show  deariy 
to  the  Court  that  the  arrest  was  without  reason- 
able or  probable  cause.    Payley  v.  Barker^  208. 


COURT  OF  REQUESTS.— See  Coirs. 

COVENANT.— See  Execotor.    Debt. 

CRIMINAL  LAW.— See  Assault. 

CRIMINAL  INFORM ATION* 
See  Justice.    Overseer. 

CUSTOM.— See  Sea. 

In  trespass  quare  cUtuswn  /regit,  on  a  plea  of 
a  right  over  the  locus  in  quo,  a  witness  for  the 
plaintiff  in  cross-examination  spoke  of  the  exei^ 
cise  of  the  same  right  by  other  persons  beside  die 
defendant:  on  his  re-examination  he  gave  evi- 
dence of  the  right  over  places  other  than  the 
locus  in  quo;  and  the  jiuy  found  for  the  pUdntiffi 
Held,  that  the  improper  reception  of  this  evidence 
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was  no  ground  for  a  new  trial  on  tbe  |>art  of 
the  defendant.  The  judge  ought  to  have  been 
requested  to  expunge  it  from  his  notes  at  the 
trial.     BletciU  v.  Tregonning,  432. 

Where  in  trespass  there  is  a  plea  of  prescrip- 
tion, and  several  pleas  claiming  under  non- exist- 
ing grants  from  aifferent  persons,  and  the  evi- 
dence is  usage,  without  showing  any  time  at  which 
siich  usage  commenced,  it  is  no  misdirection 
to  tell  the  jury  there  is  no  evidence  on  the  pleas 
of  non-existing  grants.     Id. 

In  trespass  quare  clausum  JregU^  there  was  a 
plea  claiming  a  right  by  aistom,  another  by  pre- 
scription, and  several  others  by  non-existing 
grants.  The  judge  called  the  attention  of  die 
jury  to  the  nature  of  the  mode  of  claim,  and  told 
them,  that  in  order  to  support  tbe  prescription 
exclusive  enjoyment  was  necessary: — Held,  that 
it  was  no  misdirection,  as  the  expression  "  exclu- 
sive" was  used  to  point  their  attention  to  the  dif- 
ferent nature  of  the  claim  by  custom  as  a  public 
right,  and  by  prescription  as  a  private  right.    Id, 

Quarcj  whether  the  same  person  can  have  a 
right  by  custom,  and  a  prescriptive  right  to  do 
the  same  thing.     Id, 


DAMAGES.— See  Sheriff.  2. 

Where  in  trespass  for  a  forcible  entry  into  a 
mansion-house  ut)der  colour  of  making  a  distress 
for  rent,  and  remaining  there  fur  three  or  fi^ur 
days,  the  defence  was  lib.  ten.  and  a  justiBcaSon 
imder  a  distress  for  rent,  to  enforce  a  claim  to 
the  property,  for  which  there  was  not  the  slightest 
foundation,  and  the  jury  gave  1000/.  damages; 
the  Court  refused  to  grant  a  new  trial  on  the 
ground  of  excessive  oamages.  Bland  v.  Blttnd 
andothen,  167. 


DEBT. 

An  action  of  debt  by  a  covenantee  against  the 
devisees  of  a  covenantor  will  not  lie  under  the 
statute  3  Wm.  &  Mary,  c.  14,  where  the  cove- 
nantor is  only  a  surety,  and  the  breach  of  cove- 
nant did  not  take  place  in  his  life-time.  Farlty 
V.  Briant,  299. 


DEBTOR  AND  CREDITOR. 
See  Assumpsit. 

DEED. 
See  Covenant.     Insolvent.    Tithes. 

A  demise  of  an  incorporeal  hereditament  can 
only  be  valid  by  deed;  a  demise  by  parol  of  a 
right  of  hunting  and  spNorting,  together  with  a 
messuage,  is  therefore  void.  Bwd  v.  Higginion, 
61. 


If  a  man  executes  a  deed,  in  which  a  former 
deed  is  recited  to  which  he  is  a  party,  but  which 
he  has  not  executed,  he  does  not  thereby  bind 
himself  by  all  the  conditions  of  the  former  deed 
in  the  same  manner  as  if  that  also  had  been  exe- 
cuted by  him.     Doe  d.  Shellon  v.  Shelton,  287. 


DEMURRER.— See  Practice.     Pleading. 


DEPOSIT.— See  Bail. 


DETINUE. 

In  detinue  for  several  things,  the  Court  will 
not,  on  motion,  assess  the  damages  as  to  one 
article,  and  strike  it  out  of  the  declaration  on  its 
being  delivered  up  to  the  plaintiff.  Philips  v.  Hay- 
ward,  108. 


DEVISE. 

See  Copyhold.     Debt.     Will. 

Devise  by  a  testator,  describing  himself  as  of 
Leverington,  of  "  all  and  singular  my  messuages, 
lands,  tenements  and  hereditaments,  of  what  te- 
nure soever  the  same  may  be,  situate,  lying,  and 
being  at  Leverington  aforesaid,  and  in  Wisbech 
St.  Feter\  and  Wisbtch  St.  Marys,'*  to  trustees, 
one  of  whom  he  described  as  of  Leterington  Par' 
son  Drove.  The  parish  of  Lever ington  included 
a  cbapelry  called  Levcrington  Parson  Drove,  and 
the  testator  had  lands  rituate  in  Leverington,  as 
well  within  that  portion  of  it  called  Leverington 
Parson  Drove  as  the  other: — Held,  that  land  si- 
tuated in  Levcrington  Parson  Ih-ove  passed  by 
the  will.     Doe  d.  Edtcards  v.  Johnson,  439. 

A  devise  was  made  to  J.  of  the  messuage  or 
tenement  wherein  the  testator  resided,  with  the 
offices  and  other  edifices  and  buildings,  vards  and 
gardens  to  the  same  adjoining,  and  all  the  several 
closes,  &c.  called  by  the  names,  &c.  with  the  ap- 
purtenances, part  of  the  farm  and  lands  then  in 
nis  own  occupation.  A  further  devise  was  made 
to  B.  of  all  other  the  testator's  closes,  &c.  in  the 
same  place,  with  their  appurtenances,  except  what 
he  had  before  devised  to  J.  Several  cottages  ad- 
joining the  house  in  which  the  testator  resided  had 
been  purchased  together  with  it  by  him,  but  had 
been  separated  by  a  wall,  and  were  not  at  the 
tune  in  his  occupation : — Held,  that  thev  passed 
by  the  devise  to  J. :  held,  also,  that  evidence  of 
declarations  by  the  testator,  made  at  the  time  of 
giving  instructions  for,  and  executing  his  will, 
were  madmissible  for  the  purpose  of  showing  that 
he  intended  the  cottages  to  go  to  B.  Doe  d. 
Pteady  v.  Uolton,  328. 

A  devise  to  a  woman,  "  her  heirs  and  assies 
for  ever,  with  the  intention  that  she  may  enjoy 
the  same  during  her  life,  and  by  ber  ynU  dispov^ 
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of  tbe  tame  u  ihe  tbinki  proper/'  givw  an  estate 
•  in  fee.    Doe  d.  Herbert  v.  LewUf  231. 


DISCONTINUANCE.— See  Pleading. 


DISTRESS. 

See  JuaTicES.   Landlord  and  Tenant.  Plead- 
ing.   Poor.    Settlement.     Sewers. 

A  promissory  note  given  bv  a  tenant  to  his 
landlord  on  account  of  rent  due,  without  there 
bein^  any  distinct  agreement  between  the  parties 
that  it  shall  operate  as  a  suspension  of  the  right  to 
distrain,  has  not  that  effect  without  it  should  be 
paid.     Davii  v.  G^,  50. 

If  a  note  given  with  such  an  element  would 
have  the  effect  of  suspending  the  nght  to  dutrain, 
the  agreement  must  be  specially  pleaded  m  bar  to 
the  avowry,  as  well  as  the  fiict  tnat  the  note  was 
given  on  account  of  the  rent     Id. 

A  promiMory  note  gwen  by  a  tenant  to  his 
landlord  on  account  of  rent  due,  is  no  extinguish- 
ment of  ihe  right  to  recover  the  amount  by  dia- 
tress,  until  it  is  paid.    Id, 

EASEMENT. 

A  party  mav  so  alter  the  mode  in  which  he  has 
been  permittea  to  enjoy  a  right  to  light  and  air,  as 
to  lose  the  right  altogether.  Uarritt  v.  Sharp,  220. 


ECCLESIASTICAL  LAW. 

A  prohibition  to  an  Ecdesiastical  Court,  in  a 
cauae  which  ia  dearl  v  of  ecclesiastical  cognizance, 
does  not  lie  where  there  has  been  an  irregularity 
in  the  practice.  Ex  parte  W,  H.  Carmiehael 
Sn^th,4l7, 

The  only  instances  in  which  the  temporal 
courts  can  interfere  to  prohibit  any  particular 
proceeding  in  an  ecclesiastical  suit,  are  those  in 
which  something  is  done  contrary  to  the  general 
law  of  the  land,  or  manifestly  out  of  the  jurisdic- 
diction  of  the  court     Id. 

Under  53  Geo.  3,  c.  127,  s.  7,  the  jurisdiction 
of  the  Ecclesiastical  Court  is  not  taken  away  in 
all  cases  where  the  amount  of  church-rate  claimed 
does  not  exceed  10/.,  only  in  those  cases  where 
the  validity  of  the  rate,  and  the  liability  to  pay, 
are  not  disputed.  Rkkettt  v.  Bodenham  and  othen, 
735. 

A  prohibition  does  not  lie  after  sentence  in  a 
suit  in  the  Ecclesiastical  Court,  for  a  church-rate 
for  less  than  lOL    Id. 

A  prohibition  does  not  lie  to  an  inferior  court 
after  sentencei  unless  the  want  of  jurisdiction  be 
apparent  on  ^efiioe  of  tiieproceeoiDgs.    Id. 


£JECTMENT^-^ee  Imol 

An  acknowledgment  by  tenant  in  pooaewm  of 
the  receipt  of  the  declaration  in  ejectment  made 
on  the  nrst  day  of  term,  12  Jan.  bat  not  saying 
when  it  was  received,  is  not  sufficient  to  inake 
good  a  service  on  his  son  oo  the  lOtii  J«n.  on  the 
premises.     Doe  d.  Marim  ▼.  Roe^  46. 

Land  was  devised  in  1774  by  a  man  to  Us 
wife  in  fee ;  and  after  having  muried  again,  she 
lived  on  the  property  with  her  second  husband  for 
nine  or  ten  years,  and  then  they  left  it  and  went 
to  reside  elsewhere,  and  were  never  afterwatds 
in  possession,  but  under  what  ctrcumatances  they 
left  was  not  explained.  The  wife  died  in  1828; 
before  her  hnsband,  who  em-vived  until  1832: — 
Heidf  in  ejectment,  that  tiie  heir  of  Ae  wife  wis 
barred  by  the  adverse  posaession  of  above  fei^ 
years ;  though  the  wife  was  always  under  die  dis- 
ability of  coverture,  and  the  husbciiid  had  a  tenascr 
by  the  courtesy  during  his  life,  and  it  was  a^ 
mitted  that  no  fine  mid  been  levied.  Doe  d. 
Corbjfn  v.  Brantton,  162. 

Rule  that  the  service  of  a  dedaraiioQ  in  eject- 
ment on  the  son  of  the  tenant,  should  be  a  good 
service,  made  absolute ;  where  the  affidavit  of  die 
tenant,  on  showing  cause,  did  not  deny  havinc 
received  the  declaration  from  his  son.  Doe  i 
Watit  V.  Roe,  199. 

Where  the  Christian  name  in  the  notice  to  a 
declaration  in  ejectment  is  incorrect,  and  there  is 
an  affidavit  that  the  person  served  is  the  person 
intended,  it  is  sufficient.  Doe  d.  Frogt  r.  Roe, 
217. 

A  memarondum  at  the  back  of  a  declaxatioo  in 
gectment  of  the  service  four  years  back,  in  the 
hand-writing  of  a  person  who  had  lince  left  the 
country : — Ueldf  not  sufficient  to  allow  judgnient 
to  be  entered  up  against  the  casual  ejector.  Doe 
d.  Twisden  v.  Roe,  218. 

A  tenant  who  has  been  served  with  a  dedara- 
tion  in  ejectment,  cannot  move  to  stay  proceedings 
until  the  costs  of  a  former  ejectment,  in  eveiy 
way  similar,  are  paid,  before  he  has  entered  into 
the  consent  rule.     Doe  d.  Crockett  v.  Roe,  351. 

Rule  for  judgment  agaiust  the  casual  gectcf 
refused,  where  the  house  was  found  shut  ap  three 
days  before  the  term,  and  the  declaration  was 
fixed  on  the  door,  it  appearing  that  the  tenant 
was  in  the  habit  of  shutting  up  the  house  and 
staying  awav  fer  several  days  together.  Doe  d. 
Roupel  V.  Roe,  367. 

Where  a  tenant  in  possession  was  very  imwell, 
and  afterwards  died,  and  a  declaration  in  nect- 
ment  was  served  on  a  person  at  the  house  where 
he  was  staying  on  the  day  of  his  death,  it  ia  not  a 
good  service.    Doe  d.  Hartford  v.  Roe,  352. 

Where  three  sisters  lived  together,  and  there 
was  service  of  a  declaration  in  ejectment  on  one 
of  them  by  delivery  to  the  other  two  the  day  be- 
fore term  commenced,  the  Court  eranted  a  rale 
nujfbrjudgment  against  the  caaOMejedor.  Dot 
d.  Grimet  y.  Roe,  369. 
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Service  of  a  rule  to  compute  at  a  house  where 
letters  were  directed  to  be  left  for  the  defendant 
by  a  notice  affixed  to  the  house  where  he  bad 
lately  been  rending,  held  sufficient.  ProvU  v. 
Cantleyy  365. 

An  affidavit  of  the  service  of  a  declaration  in 
ejectment  must  state  that  the  party  served  is  te- 
nant in  possession.     Doe  d.  Talbot  v.  jRoe,  367. 

The  affidavit  of  service  of  a  declaration  in  ejects 
ment  on  an  administratrix  must  call  her  tenant 
in  possession,  and  state  that  the  property  was 
leasehold.     Doe  d.  Righy  v.  Jtoe,  368. 

Where  the  notice  at  the  foot  of  a  declaration 
in  ejectment  contains  tlie  names  of  many  tenants, 
it  is  sufficient  tliat  the  copy  served  on  each  should 
contain  the  name  ci  that  one  only.  Doe  d.  Fieid 
V.  Hoe,  516. 

In  ejectment,  if  the  tenant  resides  abroad,  ser- 
vice on  an  agent  who  resides  on  the  premises  is 
sufficient.     Doe  d.  Treat  v.  Jtoe,  526. 

Where  there  was  service  in  ejectment  on  the 
daughter  of  the  tenant  in  possession,  and  he  on 
the  first  day  of  term  acknowledged  the  receipt  of 
the  declaration,  but  not  that  he  had  received  it 
before  the  term: — Beldf  that  it  was  not  sufficient. 
Doe  d.  Harris  v.  Hoc,  372. 

Where  service  of  a  declaration  in  ejectment  was 
made  at  a  house  where  it  was  sworn  it  was  be* 
lieved  the  tenant  was,  but  was  denied  for  the  pur- 
pose of  avoiding  the  service,  the  Coiurt  granted  a 
rule  nui  for  juc^ment  against  the  casuu  ejector. 
Doe  d.  Tumcrofi  v.  Hoe,  371. 

Where  there  was  service  of  a  declaration  in 
ejectment  on  the  wife  of  a  brother  of  the  tenant 
on  the  premises,  who  afterwards  said  she  should 
go  and  see  the  tenant,  and  she  next  day  left  the 
premises,  the  Court  granted  a  rule  run  for  judg- 
ment against  the  casual  ejector.  Doe  d.  Htdtbard 
V.  Hoe,  371. 

Service  of  a  declaration  in  ejectment  on  the 
mother  of  the  tenant  on  the  premises,  is  not  suffi- 
cient even  for  a  rule  nisi  for  jud&^ent  against  the 
casual  ejector.     Doe  d.  Mitchell  v.  Hoe,  646. 

Service  on  the  wife  at  her  husband's  house,  not 
being  part  of  the  premises,  is  sufficient     Id, 

Rule  for  judgment  against  the  casual  ejector 
granted  on  an  affidavit  stating  that  the  deponent 
nad  heard  a  person  read  and  explain  the  declara- 
tion in  another  room  to  some^one,  whom  he  was 
told  was  the  tenant,  and  was  bedridden.  Doe  d. 
Tucker  v.  Roe,  671. 

Rule  nisi  for  judgment  against  the  casual  gector 
graiited,  the  declaration  having  been  read  and  ex- 
plained to  the  tenant,  who  refused  to  take  it, 
whereupon  it  was  served  on  her  son.  Doe  d. 
Grirnes  v.  Hoe,  671. 

Rule  nisi  for  judgment  against  the  casual  ejector 
{(ranted,  where,  on  the  service  of  the  declaration, 
It  was  not  explained  to  the  tenant,  who  appeared 
to  oadentand  it.    Doc  d.  Downts  y.  H^,  671. 


Rule  for  judgment  against  the  casual  ejector 
refused,  where  it  had  been  served  on  an  a^nt  of, 
a  mortgagor  on  the  premises,  and  on  his  clerk  at 
another  ^ace.     Doe  d.  Sturch  v.  Roe,  672. 

An  affidavit  in  support  of  a  rule  from  the  tenant 
in  ejectment  to  confess  lease  and  entry  only,  with- 
out ouster,  on  account  of  a  question  of  joint-te- 
nancy being  likely  to  arise,  must  show  that  the 
tenant  is  interested  in  the  question.  Doe  d.  WiUs 
v.  Roe,  668. 

Where  in  ejectment  on  two  demises  in  separate 
counts,  a  verdict  was  taken  for  the  plaintiff  on  one, 
and  for  the  defendant  on  the  other,  with  leave  to 
move  to  enter  it  on  a  point  of  law,  and  speedy 
execution  was  given  to  the  plaintiff: — Held,  that 
his  having  accordingly  issued  execution  on  the 
first  count,  was  no  bar  to  his  also  having  judg- 
ment on  the  other.  Doe  d.  Bank  of  England  v. 
Chambers,  749. 

£RROR.— See  Practice. 

ESCAPE.— See  Bail.    SHBRirr. 


ESTATE. 

Where  a  lease  for  years,  determinable  on  lives, 
was  granted  in  1732,  and  in  1784  the  same  lessor 
granted  a  similar  lease  of  the  same  premises  to 
another  lessee,  who  always  afterwards  paid  rent: 
and  another  person,  who  was  in  possession  at  the 

granting  of  the  second  lease,  claimed  to  be  enti- 
ed  to  the  estate,  on  the  firound  that  one  of  the 
lives  in  the  first  lease  was  in  existence,  and  conti- 
nued to  hold  it  until  his  death  in  1811 : — Held, 
that  he  had  no  adverse  possescdon  to  give  him  the 
freehold.  Held  also,  that  his  widow,  who  conti- 
nued to  hold  after  his  death  in  the  same  manner 
until  she  died  in  1827,  had  onlv  a  cbim  on  the 
continuation  of  the  estate  which  her  husband  had, 
and  therefore  acquired  no  right  by  adverse  poa- 
session.     Rex  v.  Axbridge,  74. 

EVIDENCE. 

Where  an  eiroression  used  in  a  written  instru- 
ment has  a  technical  meaning,  parol  evidence  is 
admissible  to  show  that  it  has  been  used  in  that 
sense,  and  not  in  its  ordinary  meaning  in  common 
parlance,  although  that  may  be  perfectly  clear  and 
unambifi^ous  in  itself:  therefore  where  the  lessee 
of  a  cou-mine  covenanted  to  get  the  whole  of  the 
mines  "  not  deeper  than  or  below  the  level  of  the 
bottom  of  the  mine"  at  a  particular  point: — Held, 
that  parol  evidence  of  the  understanding  amongst 
minen  was  admissible  to  show  that  the  wm 
*'  level"  had  a  particular  technical  meaning,  dif- 
ferent from  its  ordinary  signification  of  **  hori* 
zontal  line."    Clayton  v.  Gregson,  159. 

Quitre,  whether  a  previous  agreement  between 
the  parties  for  a  lease  of  the  same  mine,  and  for 
which  the  lease  was  substitiitedi  was  also  admis* 
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aible  in  evidence  for  the  same  pur|K»e.    Clayton 
V.  Orrgsorit  159.  ] 

'riie  dcpositionB  are  conclusive  evidence  in  ' 
trover  under  6  Geo.  4,  c.  16,  s.  92,  in  a  case 
where  the  bankrupt  might  have  sued  if  no  bank- 
ruptcy had  ensued,  though  the  conversion  be 
alleged  to  be  after  the  bankruptcy.  Rex  ▼. 
WrangU,  41.  | 

Tlie  production  of  an  entry  of  the  minutes  of  a 
contract  made  by  a  tliird  party,  in  the  presence 
of,  and  by  the  direction  of  two  contracting  parties,  ' 
but  not  signed  by  either  of  them,  is  not  the  only 
medium  of  proving  the  contract,  unless  there  is 
evidence  that  the  writing  in  fact  constituted  the 
agreement,  and  was  taken  to  be  so,  and  assented 
to  as  such  by  the  parties ;  parol  evidence  of  the 
terms  of  the  contract  is  therefore  admissible  with- 
out accmmting  for  the  non-produetion  of  the 
written  minutes.    I<L 

A  bankrupt  sold  goods  before  his  bankruptcy 
to  the  defenoant  for  cash,  but  aAer  they  were  de- 
livered, the  defendant  refused  to  pay  for  them,  and 
claimed  to  set  off  against  the  value,  the  amount  of 
some  running  acceptances  of  the  bankrupt  then 
in  his  hands.  The  assignees,  treating  tlie  pur- 
chase as  a  fraud,  sued  the  defendant  in  trover, 
alleging  the  conversion  to  be  afler  the  bank- 
ruptcy. Notice  to  dispute  the  act  of  bankni^tcy, 
and  petitioning  creditor's  debt,  having  been  given : 
— Held,  that  the  depositions  were  conclusive  evi- 
dence of  these  facts.  Kitchener  and  others  v. 
Power,  174. 

Where  issue  is  taken  on  a  plea  which  would  be 
bad  on  demurrer,  because  inconsistent  with  the 
admission  of  the  party  on  the  record,  evidence  in 
support  of  it  cannot  be  rejected  at  Niti  Prius. 
Bowman  v.  RoHrow,  221. 

In  ejectment  by  the  heir  at  law,  the  defendant 
set  up  a  will  of  the  ancestor,  whereby  he  devised 
all  his  property  to  his  wife,  who  afterwards  mar- 
ried the  defendant  One  of  the  attesting  witnesses 
stated  that  he  had  prepared  this  will,  but  that  about 
a  fortnight  afWrwards  he  had  prepared  a  second 
will,  which  was  executed  and  delivered  by  the 
testator  to  him,  and  which,  upon  the  testator's 
death,  he  delivered  to  the  defendant's  wife.  No 
notice  to  produce  die  second  will  was  ^iveu: — 
Held,  that  tlie  witness  could  not  be  asked  in  crosa- 
examination,  ''  whether  at  the  time  tlie  testator 
signed  the  paper  he  made  any  declaration  as  to 
its  being  his  Ust  will  and  testament,'*  or  "  whether 
he  and  any  other  persons  liad  attested  the  paper 
in  the  presence  of^the  testator."  Doe  d.  PhiUipt 
V.  Morris,  226. 

If  one  party  takes  an  interest  in  land  under 
another,  although  that  interest  be  wrongfully  ac- 
ouired,  he  cannot  afterwards  dispute  the  title  of 
tne  person  under  whom  he  took  that  interest ; 
therefore  where  a  party  under  a  fraudulent  pre- 
tence borrowed  the  keys  of  a  house  from  another, 
and  then  retained  the  possession : — Held,  that  be 
pould  not  dispute  the  title  of  the  lender  io  an 


ejectment,  so  as  to  maintain  his  own  po6ses?i<Mi. 
Doe  d  Johnson  v,  Baytup,  270. 

Where  lands  were  let  by  auction,  subject  to 
conditions  of  sale,  and  a  memorandum  of  the 
terms  was  signed  by  the  auctioneer  and  the  teuant, 
and  underneath  there  was  a  signature  of  approval 
by  the  owner,  and  a  direction  to  pay  the  rent  into 
the  hands  of  the  auctioneer: — In  an  actioii  of  use 
and  occupation  brought  by  tlie  auctioneer  against 
the  tenant,  in  which  a  verdict  had  been  found  for 
the  plaintiff,  the  Court  granted  a  new  trial,  upon 
the  ground  that  tlic  case  liad  been  left  as  an  entire 
question  offset,  without  the  attention  of  the  jury 
having  been  called  to  the  legal  effect  of  the  me- 
morandum.    Evans  v.  Ecuns,  239. 

Tlie  question  whetlier  a  fixture  can  be  removed 
by  a  tenant  without  substantial  injury  to  the  pre- 
mises, is  a  proper  question  for  the  jury,  upon  an 
issue  whetlier  the  nxture  is  removable  or  not  by 
law.  The  question  whetlier  removable  by  lav  or 
not,  is  a  mixed  question  of  law  and  fact.  Atay 
V.  Ckeslyn,  283. 

The  Court  will  take  judicial  notice  of  the  day 
c^  the  week  on  which  a  certain  day  of  the  month 
was.     Hanson  v.  ShackcUon,  342. 

A  deed  of  assignment  of  a  mortgage  by  demise, 
to  which  the  original  mortgagor,  who  was  tenant 
in  fee,  and  the  mortgagee  were  parties,  recited 
the  mortgage  deed  : — Held,  in  ejectment  by  the 
executor  of  the  assignee  of  the  mortgage,  that  this 
recitsJ  afforded  sufficient  evidence  of  title  without 
INToducing  the  mortgage  deed.  Doe  d.  Rogert  v. 
Brook,  AW, 

Where  an  instrument  under  which  bodi  parties 
claim  title  is  produced,  under  a  notice  to  produce, 
it  may  be  read  against  the  party  producing  it 
without  regular  proof  of  its  execution.  Doe  d. 
WUkinM^.  WiUun$,b1\, 

The  architect  gave  an  order  to  the  parties  by 
whom  he  was  employed  to  pay  a  particular  sum 
out  of  his  commission  to  a  creditor: — Held,  on 
the  trial  of  an  issue  directed  under  the  Inteiplcader 
Act,  between  the  creditor  and  the  architect,  to  tiy 
the  right  to  the  money,  that  a  copy  of  an  affidavit 
sworn  bv  the  architect  in  another  action  against 
the  parties  by  whom  he  was  employed,  in  which 
the  order  was  set  out,  and  which  copy  his  attorney 
had  admitted  to  be  correct,  was  good  secondaiy 
evidence  for  the  plaintiff  of  the  order  which  wss 
lost:  —Held  also,  that  in  the  absence  of  any  evi- 
dence to  the  contrary,  the  order  must  in  such 
an  issue  be  presumed  to  have  been  duly  stamped. 
Pooley  V.  Goodwin,  567. 

In  an  action  for  a  libel  contained  in  a  song, 
which  had  been  published  by  singing  in  the  streets, 
a  witness  who  had  sung  it  was  called,  but  the 
identical  copy  from  which  he  had  sung  it  could 
not  be  produced,  notice  to  produce  the  original 
having  been  given,  proof  that  a  copy  produced  was 
similar  to  tiiat  which  h<id  been  sung;  that  the 
manuscript  had  been  delivered  by  H,  one  of  the 
defendants,  to  3f.,  the  other,  to  priut;  that  If. 
accordingly  printed  1000  copies,  aad  sent  300  of 
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them  to  H, ;  and  tliat  several  were  delivered  by 
him  to  the  witness,  was  held  sufHcient  evidence 
from  which  a  jury  might  infer  a  joint  publication 
by  both  the  defendants.  Johnson  v.  Hudson,  680. 

In  on  action  by  a  surveyor  for  making  some 
plans,  which  were  inaccurate,  but  which  had  been 
given  in  evidence  on  the  trial  of  a  cause,  stmhlt^ 
that  the  effect  which  tliey  had  on  the  jury  in  agree- 
ing on  their  verdict  is  not  evidence.  Armstrmig 
V.  Marihall,  C48. 

A  release  by  an  individual  member  of  a  corpo- 
ration to  the  corporation  of  all  his  interest  in  the 
subject-matter  of  the  action,  will  not  render  the 
corporator  an  admissible  witness  in  an  action  of 
trespass  brought  by  the  corporation  for  on  injury 
done  to  the  corporation  land.  The  Bailiffs  of' 
Codmanchcster  v.  Phillips,  686. 

The  statute  3  &  4  W.  4,  c.  42,  s.  26,  which 
renders  competent  witnesses  who  are  interested,  by 
reason  of  the  verdict  or  judgment  being  evidence 
for  or  against  them,  on  an  indorsement  of  their 
names  being  made  upon  the  record,  does  not  ap^ 
ply  to  such  a  case.     J  J, 

Accounts  of  the  receipts  of  the  tolls  of  a  fair 
and  market,  signed  by  a  person  deceased,  calling 
himself  the  clerk  of  the  steward,  also  deceasecT, 
are  not  admissible  as  evidence  of*  the  title  of  a 
claimant  to  the  tolls,  though  found  amongst  the 
muniments  of  the  claimant's  ancestor.     Baron  de 

Rvtzen  and  Wife  v.  Furr,     The  Same  v.  U<>jfd, 

735. 

In  ejectment,  to  try  the  validity  of  a  will,  the 
question  tiuned  upon  the  sanity  of  the  devisor, 
arising  from  general  imbecility.  Letters  of  va- 
rious dates  and  upon  various  subjects,  written  to 
him  by  persons  of  respectability,  since  dead,  in 
which  he  was  addressed  as  a  person  of  sound 
mind,  found  shortly  after  his  death  in  his  library 
with  the  seals  broken,  were  tendered  and  received 
in  evidence,  without  any  proof  of  answers  being 
returned  or  any  other  act  done  by  the  devisor  in 
relation  to  them: — Held,  on  motion  for  a  new 
trial,  on  the  ground  of  the  improper  reception  of 
evidence,  that  tlic  letters  were  not  admissible : — 
Held  also,  that  if  evidence  had  been  given  of  any 
act  done  in  relation  to  them  by  the  devisor,  the 
letters  would  have  been  admissible : — Held  also, 
that  as  they  were  improperly  received  in  evidence, 
the  proper  course  was  to  grant  a  new  trial  with- 
out entering  into  an  inquiry  as  to  what  might 
have  been  tne  extent  of  their  effect,  or  whether, 
without  them,  there  was  sufficient  evidence  to 
sustain  the  verdict.  Doe  d.  Tat  ham  v.  Wright, 
729. 

A  deed  having  on  it  the  seal  of  the  Bank  of 
Kngland,  and  immediately  round  the  seal  the 
words  **  Sealed  by  order  of  the  Governor  and  Di- 
rectors of  the  Company  of  the  Bank  of  England," 
and  the  signature  "  James  Knif^ht,  Secretary," 
was  produced  in  evidence.  The  seal  was  verified; 
but  Mr.  Knight  was  not  called,  nor  his  absence 
accounted  for: — Held,  that  the  above  words  were 
not  to  be  considered  as  an  attestation  of  the  exe- 


cution ;  and,  therefore,  that  it  woa  not  necessary 
to  call  Mr.  Knisht  as  an  attesting  witness.  Doe 
d.  The  Bank  of  England  v.  Chambers,  749. 

£XCI$£.^See  Sukriff. 

EXECUTION. 

See  Costs.      Practice.     Sheriff.     Warrant 
OF  Attorney. 

Where  judgment  was  entered  up  by  consent, 
and  a  written  agreement  made  to  pay  a  certain 
sum,  and  refer  the  balance  in  dispute  to  arbitra- 
tion, the  Court  will  not  allow  the  execution  to  be 
taken  out  for  the  balance,  on  affidavit  of  a  different 
arrangement  having  been  subsequently  come  to 
in  conversation,     Batuif  v.  Dc/y,  114. 

After  tima  had  been  several  times  given  to  a 
sheriff  to  make  a  return  to  a  writ  of  Ji,  fa,  a  rule 
was  made,  allowing  him  to  withdraw*  from  the 
execution,  and  to  be  at  liberty  to  re-enter  and  re- 
levy  In  case  the  invalidity  of  a  commission  of 
bankniptc}*  in  a  particular  cause  was  established. 
The  sheriff  withdrew,  and  the  cause  came  on  for 
trial,  but  went  off  entirely  on  a  point  of  law,  and 
the  commission  was  still  contested  before  the 
Lord  Chancellor.  The  goods  had  been  in  the 
interim  again  seized  by  another  sheriff  under  an- 
other writ.  The  Court,  however,  made  a  rule  on 
the  first  sheriff  to  return  the  first  writ  of  f.  fa. 
WiUon  V.  Chambers,  116. 

EXECUTOR.-See  Costs. 

To  make  a  man  liable  as  executor  de  son  tort, 
it  is  not  essential  that  the  dealing  with  the  chat- 
tels of  the  deceased  should  be  in  the  character  of 
executor;  therefore,  where  a  party  had  received 
poflsesaion  of  goods  firom  the  widow  of  a  deceased 
person,  being  aware  at  tl;e  time  that  they  were 
the  property  of  the  deceased : — Held,  that  it  was 
sufficiently  an  intermeddling  to  make  him  liable 
as  an  executor  de  son  tort.     Seallei/  v.  Potvis,  2. 

A  poflsession  of  goods  which  the  defendant  had 
received  from  the  deceased  in  his  life-time,  under 
a  colourable  sale,  may  be  suflicient  to  charge  him 
as  an  executor  de  son  tort.     Id. 

An  executor  or  administrator  may  be  liable,  as 
the  owner  of  the  improved  rent,  for  the  expenses 
of  pulling  down  and  rebuilding  a  party-wall  under 
the  authority  of  the  Buildine  Act  (14  Geo.  3, 
c.  78,  s.  41,)  even  though  he  has  no  other  assets 
than  the  improved  rent.   Thacker  v.  Wilson,  131. 

The  expenses  of  pulling  down  and  rebuilding  a 
party-wall  are  a  cnarge  upon  the  land  in  the 
hands  of  the  owner  of  the  improved  rent.    Id. 

Where  an  administrator  was  sued  upon  the 
statute,  and  pleaded  that  he  was  only  the  owner 
in  his  character  of  administrator  in  right  of  his 
intestate,  and  after  setting  out  an  unsatisfied  judg- 
ment against  himself  also  as  administrator,  alleged 
that  he  had  fully  admmistered  all  the  estate  but 
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a  una  wbieli  wainoC  nflloMnt  to  MtidV  At  jiidg>- 
mttt  :^Heidf  on  dflinarrtr,  that  the  plea  was  no 
answer  to  the  aetion.     Tkacker  v.  WiUatif  131. 

On  an  issue  taken  on  a  plea  of  pUne  adminU- 
travit,  the  eroount  of  probate  stamp  is  not  any, 
even  prmA/acUj  evidence  of  the  amount  of  assets 
come  to  Uie  hands  of  the  executor.  Mann  v.  Lang, 
441. 

It  IS,  however,  admissible  evidence  on  the  sub- 
ject of  assets,  on  the  ground  of  its  being  a  decla- 
ration made  by  the  executor  at  the  time  of  ob- 
taining probate,  of  his  expectations  as  to  the 
amount  of  assets.     Id. 


FELONI  £S.— See  Sale.    SuBairr. 


FORCIBLE  DETAINER, 

In  a  conviction  imder  8  H.  6,  c.  9,  for  a  for- 
cible detainer,  it  must  appear  on  the  face  of  the 
conviction  that  there  was  an  unlawful  entry.  Res 
V.  John  Wilton,  387. 

A  oonviction  for  a  forcible  detainer  on  the  view 
merely  of  the  jusdoes,  without  any  evidence  of  an 
unlaid  entry,  is  bad,  even  though  information 
and  complaint  of  an  unlawful  exptusion  be  stated. 
Id. 


FOREIGN  ATTACHMENT. 
See  CoNVfiEsioN. 

FRAUDS,  STATUTE  OF.-~See  Agxbbiient. 

GAME.-'See  Cbrtiorari. 

GUARANTIE. 

When  the  defendant  addressed  to  the  plaintiff 
the  following  letter,  which  he  dated  and  signed, 
"  I  hereby  agree  to  see  you  paid,  within  three 
months  fhim  Uie  date  hereof,  the  amount  of  5i* 
due  to  you  on  account  of  Mr.  G,  M.  jun. :  —Held 
not  st^cient  to  bind  the  defendant  under  the 
Statute  of  Frauds,  the  consideration  for  the  pro- 
mise not  being  si^ciently  expressed.  Clancey  v. 
Pigott,  20. 

The  mother  of  an  illegitimate  child  has  no 

Swer  to  appoint  a  guardian  for  it  under  stat  12 
ir.  2,  c.  24,  8.  8.     Ex  parte  Glover,  508. 

Therefore  the  Court  of  K.  B.  will  not,  on 
habeoM  corpus,  order  an  illegitimate  child  to  be  de- 
livered up  bv  a  person  to  whose  care  it  had  been 
committed  by  the  mother,  into  the  custody  of  a 
person  who  was  appointed  guardian  and  devisee 
m  trust  for  its  beneht  by  the  will  of  the  motlier. 
Id. 


HABEAS  CORPUS.-  Sec  Withbss. 

A  habeai  eorpui  will  not  He  to  bring  np  a  pt- 
soner,  in  a  county  jail,  for  the  purpose  of  toCu^ 
at  the  election  of  a  member  of  parUament.  Ex 
parte  Jones,  7. 

'  On  a  rule  for  dischaiging  a  prtsoner  wlio  was 
arrested  under  process  from  an  inferior  court,  sod 
brought  up  into  this  Court  by  habeoM  corpms  cnm 
cama,  it  is  no  objection  that  the  affidanta  on  wfakh 
the  rule  is  obtained  are  intituled  in  a  cauae  in  thk 

I  Court  Per  Uttledale,  J.,  and  Potfesoti,  J.  Per- 
rinv.  W^et*,  401. 

Where  a  cause  is  removed  by  Ao^eot  corpus 
from  an  inferior  court,  the  cause  is  not  out  of  Cosrt 
for  want  of  declaration  until  after  four  terms  from 
the  time  of  bail  put  in.    Norrish  y.  Richards,  437. 

Proof  that  a  plaintiff  had  not  declared  in  aa 
action  removed  by  habeas  corpm  within  two  tons, 
is  not  sufficient  evidence  of  a  determination  of  the 
suit  to  support  an  action  for  maKcioas  arrest.  Id. 

Qfutre,  whether  an  action  for  a  mafictoas  arrest 
can  be  maintained  when  the  cause  has  been  re- 
moved from  an  inferior  court  by  kabem  corpas. 
Id. 

The  rule  H.  T.  2  W.  4,  No.  35,  applies  to  all 
Courts  and  to  all  causes,  whether  originally  brought 
in  a  superior  Court,  eiUier  by  ser%'iceab]e  or  hul- 
able  process,  or  removed  there  by  habeas  corpm. 
Id, 

Quare,  whether  in  an  action  for  a  malicious 
arrest,  the  mode  in  which  the  original  action  is 
determined  must  be  such  as  in  itselfshows  a  want 
of  reasonable  cause.     ItL 

The  Court  of  K.  B.  will  grant  a  rule  absolute 
in  the  first  instance  for  a  habeas  corpus  to  bring  np 
the  body  of  an  infant,  if  it  is  probable  that  it  may 
be  concealed.     Ex  parte  Glover,  508. 


HIGHWAY.— See  Wat. 

Upon  a  question  on  the  non-repair,  by  a  parish, 
of  a  road  in  which  there  is  an  arch  over  a  stream 
of  runnin|;  water,  which  is  contended  to  be  a 
county  bnd^,  it  is  no  objection  on  the  ^;round 
of  miadirectioii,  that  the  judge  at  the  trial  ex- 
oressed  his  opinion  to  the  jury  as  a  matter  of 
fact,  that  it  was  a  culvert  only,  and  not  a  bridge: 
even  though  in  expressing  that  opinion,  ne 
seemed  to  ground  it  upon  the  fact  of  there  being 
no  parapet  walls.     Rex  v.  Whitney,  147. 

Nor  is  it  any  misdirection  to  state,  as  a  strong 
fact,  that  the  defendants  suffered  judgment  by 
defiiult  in  a  former  indictment;  and  that  hie 
thought  such  conduct  on  their  part  prevented 
them  firom  taking  the  objection.     Id. 

The  Hip^hwav  Act,  13  Geo.  3,  c  76,  sa.  30  & 
45,  directmg  the  assessment  for  highway  rate, 
enacts,  that  it  shall  be  an  equal  assessment  on 
the  occupien,  not  exceeding  9!i/.  in  the  pound  oa 
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thtyearfy  vabie  of  tiie  laodi,  &c.— HWd;  that  a 
cognizance  alleging  an  aueaBment  not  exceeding 
9d,  in  the  pound  upon  all  occupiers  of  lands,  was 
not  sufflcienty  without  expressly  alleging  that  it 
was  an  equal  assesnnent  an  the  yearfy  value, 
Marrell  v.  Harvey,  728. 


HUSBAND  AND  WIFE. 

See  Copyhold,    Limitation.     Statute. 

Where  a  wife  had  in  one  single  instance 
hought  goods  which  were  delivered  at  the  lodg- 
ings of  her  mother,  without  her  husband's  know- 
ledge, but  for  which  he  subsequently  paid: — 
Heldf  in  an  action  for  other  goods  also  bought  by 
the  wife  from  the  same  tradesman,  and  delivered 
at  the  lodging  of  the  mother,  but  at  a  different 

{>lace,  that  evidence  of  the  facts  was  proper  to  be 
eft  to  the  JQiy,  to  show  an  agencv  in  the  wife, 
and  a  sanction  of  her  dealings  bv  her  husband ; 
and  the  jury  having  found  for  the  plaintiff)  the 
Court  rdused  to  &turb  the  verdict  Filmer 
y.  Lyntif  59, 

In  an  action  bv  husband  and  wife  for  an  as* 
sault  on  the  wife  brought  without  the  husband's 
consent,  the  Court  will  stay  proceedings  until  an 
indemnity  for  costs  is  given  to  the  husband.  Har- 
riion  V.  Almond,  519. 


INDICTMENT. 

A  prosecutor  in  an  indictment  for  a  nuisance, 
may  be  compelled  to  give  a  particular  of  the  acts 
of  nuisance  intended  to  be  relied  on.  Rex  v. 
Cunoood,  310. 

INFANT.— See  Guardian. 


INFERIOR  COURT.—See  Mandamus. 

Where  a  defendant  suffered  judgment  by  de- 
fault in  the  Palace  Court: — Held,  it  was  too  late, 
after  the  jury  were  sworn  on  the  writ  of  inquiry, 
to  remove  the  cause  by  habeas  corpm.  Smith  v. 
Stocking,  194. 

Where  a  sheriff  has  set  aside  a  judgment  in 
the  County  Court: — Held,  that  whether  he  could 
do  so  or  not,  a  mandamui  could  not  be  granted  to 
compel  him  to  issue  execution  on  the  judgment 
Eldridge  ▼.  Fletcher,  199. 


INSOLVENT. 

See    Attorney*      Contract.      Lords'    Act. 
Pleading. 

The  Court  for  the  Relief  of  Insolvent  Debtors 
has  full  Dower  to  imprison  a  man  for  a  contempt 
of  its  autnority,  in  not  performing  a  condition  to 
which  he  had  consented  by  his  counsel  on 
maUog  a  rule  ahaohite;  and  its  jarisdiotion  being 


dear,  this  Court  wiH  not  inquire  upon  affidavit 
into  the  circumstances  under  which  it  haa  been 
exercised.     In  re  Chapman,  449. 

An  agreement  was  made  to  withdraw  tlie  op- 
position to  a  nerson's  dischaige  under  the  Insol- 
vent Debtors  Act  on  condit&n  of  his  giving  a 
bill  for  the  debt,  and  his  son  guaranteeing  the 
payment  of  it,  and  the  opposition  was  withdrawn, 
and  after  the  discharge  the  bill  was  given: — 
Held,  that  such  bill  was  contrniy  to  the  policy  of 
the  Insolvent  Debtors'  Act,  and  the  party  having 
been  arrested  on  it,  the  bail-bond  was  ordered  to 
be  delivered  up  to  be  cancelled.  Could  v.  Wil- 
liami,  344. 

Where  a  defendant  agreed  to  pay  a  weekly 
sum,  which  was  to  be  increased  upon  a  contin- 
gency,'and  this  was  made  a  rule  of  Court: — Held, 
that  a  discharge  under  the  Insolvent  Debtors' 
Act  did  not  extend  to  subsequent  accruing  pay- 
ments ;  and  that  an  attachment  micht  issue  ror 
the  non-payment.    Lawranee  v.  WtUker,  205. 

It  is  not  sufiScient  to  serve  a  notice  on  the 
plaintifi^s  attorney  when  the  plaintiff  himself  is 
dead,  in  order  to  entitle  a  defendant  to  his  dis- 
charge under  the  Small  Debtors*  Act,  but  inquiry 
must  be  made  for  the  personal  representative 
also.     Ex  parte  Richer,  518. 

Service  of  a  notice  under  the  Lords'  Act,  on 
the  landlady  of  a  house  where  a  creditor  lodged, 
is  not  sufficient     Wood  v.  Gompcrtz,  524. 

A  warrant  of  attorney  was  given,  subject  to  an 
agreement  that  judgment  was  not  to  be  entered 
or  execution  issued  imtil  a  certam  time,  imless  in 
the  meantime  the  defendant  became  bankrupt  or 
insolvent:  —  Held,  that  the  word  "insolvent" 
could  not  be  restrained  to  taking  the  benefit  of  the 
Insolvent  Debtors'  Act,  but  that  the  plaintiff 
miffht  proceed  on  the  warrant  of  attorney,  on  the 
defendant  beine  in  such  a  situation  as  to  owe 
more  than  he  had  assets  to  pay  with.  Biddlc' 
combe  v.  Bond,  612. 

An  insolvent  having  inserted  in  his  schedule 
the  consideration  given  for,  and  the  amount  of 
an  annuity,  but  not  some  arrears  due  at  the  time 
of  filing  the  schedule: — Held,  that  he  could  not 
afterwards  be  arrested  for  those  arrears,  there 
being  no  intention  to  roidead.  Jervit  v.  Jones, 
654. 

Judgment  hanng  been  recovered  in  a  debt 
for  20L  debt  and  1<.  as  merely  nominal  damages, 
the  defendant  is  entitled  to  nis  discharge  under 
the  Small  Debtors'  Act.    Fogarty  v.  Smith,  644. 


INSURANCE. 

A  vessel  was  insured  "at  and  fit)m  her  port  of 
loading  in  North  America,  to  her  port  of  dis- 
charge in  England,**  She  took  in  part  of  her 
cargo  at  Cockaigne  in  New  Brunswick,  and  then 
saOed  further  up  to  Bucktush,  a  place  within 
seven  miles  of  Cockaigne,  higher  up  in  the  same 
bayi  and  withm  the  generia  jurisdiction  of  the 
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same  custom-boiifle  at  St,  John\  but  liaving  a 
custom-house  officer  equally  with  Cockaigne^  en* 
titled  to  erant  clearances.  At  tiwktuth  she  took 
in  a  furUier  part  of  her  careo,  and  rettirniug  to 
Cockaigne  tliere  completed  her  cargo  :~^  Held,  in 
an  action  for  a  loss  which  occurred  after  the 
vessel  had  sailed  on  her  voyage,  that  the  going 
to  Bticktush  after  she  had  commenced  taking  in 
her  cargo,  was  a  deviation  which  vitiated  the 
policy.     Brown  v.  TayleuVy  578. 

The  term  "port  of  loading"  means  the  place  of 
loading  only.     Id, 

By  the  rules  of  a  mutual  assurance  association, 
by  which  both  the  assured  and  assurer  were 
members,  the  policies  were  to  commence  on  the 
day  the  ship  was  accepted,  and  to  continue  in 
force  for  twelve  months  from  that  time.  The 
ship  was  accepted  on  15th  of  February ,  1829, 
ana  in  June  suffered  an  average  loss.  On  the 
21  St  of  October^  1829,  one  of  the  committee,  who 
had  a  power  of  attorney  to  execute  policies  on 
behalf  of  the  members,  signed  a  pobcy  on  the 
ship  on  the  behalf  of  the  assurer,  the  fact  of  the 
loss  being  at  that  time  known  to  all  parties:-- 
Hf/(/,  that  the  assured  might  recover  on  such  a 
policy:— J/e/(/,  secondly,  that  the  fact  of  the  loss 
naving  occurred  before  the  policy  was  executed, 
was  no  revocation  of  the  power  of  attorney:  — 
Heidi  thirdly,  that  there  was  no  objection  to  re- 
covering, on  the  ground  that  the  execution  of  the 
policy  was  in  contravention  of  the  35  Geo.  3,  c. 
63,  (Stamp  Act  applicable  to  policies).  Mead  v. 
Davison,  156. 

In  a  policy  by  a  member  of  a  mutual  insur- 
ance cluD,  there  was  a  memorandum  amongst 
other  exceptions,  warranties,  ndea,  terms,  condi- 
tions, and  agreements,  that  "  all  ships  were  to 
be  inspected  and  approved  by  a  committee  of  the 
club,  and  that  all  chain  cables  were  to  be  pro- 
perly tested:" — Held,  in  an  action  for  a  loss,  that 
It  was  not  a  condition  precedent  which  made  it 
necessary  for  the  insured  to  prove  that  a  chain 
cable  had  been  tested  previously  to  the  voyage. 
Harriion  v.  Douglai,  380. 

Payment  of  money  into  Court,  in  an  action  on 
a  policy,  admits  that  the  ship  was  seaworthy.   Id, 

Where,  by  the  terms  of  a  policy  in  a  mutual 
insurance  club,  the  amount  of  a  loss  is  not  to  be 
drawn  before  a  specified  day,  the  defendant  in  axi 
action  on  the  policy,  by  paying  money  into  Court, 
precludes  himself  from  objecting  that  the  action  is 
brought  too  soon.     Id. 

Where  an  insured  vessel  strikes  against  ano- 
ther without  either  being  in  fault,  and  both  suffer 
damage  from  the  collision,  and  the  amount  of 
the  gross  damage  is  divided  between  them,  and 
half  of  it  paid  by  the  captain  of  the  insured 
vessel,  in  order  to  avoid  detention  in  a  foreisii 
port,  such  payment  cannot  be  recovered  from  the 
underwriters  as  a  partial  loss.  Devaux  v.  Salva- 
dor, 751. 

Where  an  insured  vessel  puts  into  port  to  be 


repaired,  and  the  seamen  belonging  to  the  ship 
assist  in  such  repairs,  the  amount  c^  their  ws^es 
and  provisions  during  the  repairs  cannot  he  reoo- 
verea  from  the  underwriters;  though,  if  they  had 
not  assuted,  other  persons  must  have  been  em* 
ployed  for  that  purpose^     Id, 


INTERPLEADER. 

On  an  application  by  the  sheriff^,  under  1  &  2 
Will.  4,  c.  58,  s.  6,  if  the  judgment  creditor  docs 
not  appear,  the  Court  will  oixler  him  to  pay  the 
costs  or  the  application  to  the  adverse  claimant 
Tomlinton  v.  Done,  123. 

Where  an  execution  was  levied  under  9k.fi.fQ., 
and  the  sheriflT  delayed  making  a  sale  for  more 
than  two  months,  when  a  fiat  of  bankruptcy  Li- 
sued  against  the  defendant: — Held^  that  the 
sheriff*  was  not  entitled  to  apply  to  the  Court 
under  the  Interpleader  Act.  Kld^cay  v.  Fisher^ 
189. 

A  delay  by  the  sheriff  of  eight  days  in  seeking 
relief  under  the  Interpleader  Act,  is  sufficient  to 
disqualify  him  from  applying  to  the  Court.     Id, 

The  sheriff*  is  not  disqualified  from  applying 
under  the  Interpleader  Act,  where  a  whole  term 
has  elapsed  ader  a  notice  of  claim  under  a  fiat  in 
bankruptcy,  if  the  assignees  were  not  chosen 
until  after  the  term.     Barker  v.  Phipson,  191. 

The  Court  will  not  allow  the  sheriff*  the  costs 
of  applying  to  the  Court  under  the  Interpleader 
Act,  but  they  will  allow  him  extra  expenses  he 
may  have  been  put  to  by  obe3ring  the  rule  of 
Court  directing  an  issue.  ArmUage  v.  Foster^ 
208. 

It  is  not  necessar}'  for  the  sheriff  to  apply  to 
the  different  parties  for  an  indemnity,  before  be 
applies  to  the  Court  under  the  Interpleader  Act. 
Crossly  y.  Ebers,  216, 

A  claimant  called  upon  by  a  rule  under  the 
Interpleader  Act  to  come  in  and  state  his  claim, 
must  give  the  particulars  upon  his  affidavit,  to 
enable  the  Court  to  decide  even  whether  he  is  to 
be  made  a  party  to  an  issue.  PoweU  v.  Lock, 
281. 

On  the  trial  of  an  issue  directed  under  tiie  In- 
terpleader Act  to  be  in  the  form  of  an  action  for 
money  had  and  received,  evidence  may  be  re- 
ceived which  in  an  ordinary  case  would  only 
strictly  be  admissible  under  a  special  count. 
Hooley  v.  Goodwin,  567. 

The  sheriff  cannot  support  an  interpleader  role 
on  a  claim  made  on  gooos  seized  under  a  fi.fa , 
in  respect  of  an  interest  as  a  partner,  even  though 
the  claimant  states  that  on  the  balance  of  ac- 
counts the  partnership  is  indebted  to  him,  and 
that,  therefore,  he  alone  is  beneficially  interested. 
Holmes  v.  Mentze,  606. 

Where,  in  such  a  case,  the  execution  creditor 
refused  eitlier  to  admit  or  deny  tlie  partnership, 
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the  Coart  enlarged  the  time  for  returning  the 
writ  until  the  sheriff  was  indemnified.  Holmes  v, 
Mentse,  606. 

The  Court  discharged  a  rule  obtained  by  the 
sheriff  under  the  Interpleader  Act,  it  appearing 
that  a  son  of  the  plaintiff,  who  was  in  partnership 
with  his  fiither  as  an  attorney,  was  the  under- 
sheriff.     Ostler  V.  Bower,  653. 

A  claimant  to  some  goods  seized  by  a  sheriff, 
not  having  appeared  on  a  rule  under  the  Inter- 
pleader Act,  a  rule  for  him  to  pay  the  plaintiff's 
costs  is  not  absolute  in  the  first  instance.  S/mt- 
tleworth  v.  Clark,  662. 

A  rule  to  take  money  out  of  Court,  uaid  in  to 
abide  the  event  of  an  issue  under  tne  Inter- 
pleader Act,  is  only  a  nile  nisi.  Stanlei/  v. 
Feny,  669. 


JURISDICTION.— See  Bankrupt. 


JUSTICES.— See  Action.    Master  and 
Servant. 

On  motion  for  a  mandamus  to  justices  to  issue 
a  warrant  to  distrain  for  a  poor's  rate,  it  must  ap- 
pear clearly  to  the  Court  tliat  the  warrant  would 
oe  legal,  and  that  the  parties  applying  have  no 
other  remedy  to  enforce  the  rate.  Rex  v.  Hall 
and  Dtfer^  83. 

Where  a  highwa^^  rate  was  made,  and  there  was 
no  appeal  against  it,  and  on  application  to  two 
magistrates,  they  refused  to  issue  a  distress  war- 
rant, though  an  offer  to  indemnify  them  was 
made,  but  not  actually  tendered ;  and  it  appeared 
there  were  reasonable  doubts  as  to  tlie  validity  of 
the  rate,  and  as  to  whether  the  magistrates  would 
not  be  liable  to  an  action  if  they  issued  the  war- 
rant : — Held,  that  the  Court  would  not  grant  a 
mandamus  to  compel  them  to  do  so.  Rex  v.  The 
Justices  of  Somersetshire,  82. 

Where  a  statute  gives  a  magistrate  summary 
jurisdiction  over  certain  complaints,  and  autho- 
rizes him  to  fine  and  imprison  a  party  convicted, 
he  must,  if  more  than  one  defendant  be  con- 
victed, impose  a  separate  fine  on  each,  or  other- 
wise the  conviction  will  be  bad,  and  trespass  may 
be  maintained  against  him.  Morgan  v.  Brown 
and  another,  717. 

Where  a  local  act  of  parliament  declares  that 
it  shall  be  lawful  for  justices  to  issue  their  warrant 
to  levy  a  rate  imposed  by  certain  commissioners 
under  that  act,  upon  a  neglect  or  refusal  to  pa^ 
the  rate,  but  does  not  contain  any  language  di- 
rectly making  it  compulsory  on  them  to  issue  it ; 
they  may  remse  to  issue  the  warrant  till  the  party 
has  been  summoned  before  tliem ;  and  the  Court 
will  not  compel  them  by  mandamus  to  issue  a 
wanrant  in  the  first  instance  without  any  sum- 
mons.    Rex  V.  The  Justices  of  Stafford,  328. 

Where  in  such  an  act  the  power  of  entertain- 
ing an  appeal  against  a  rate  is  in  the  commis- 

VOL.  I. 


sioneni  appointed  under  the  act,  and  not  in  the 
justices^  tne  latter  may  still  reasonably  require  the 
party  to  be  summoned  before  them  previously  to 
their  issuing  their  warrant.  The  provisions  of 
such  an  act  must  be  treated  in  that  respect  like 
those  of  the  43  Eliz.     Id, 

Where  magistrates  acting  under  the  50  Geo.  3, 
c.  49,  examine  overseers'  accounts,  declare  a  ba- 
lance, and  make  an  order  for  the  pa3rment  of  that 
balance,  and  then  issue  a  warrant  to  levy  the 
amount  by  distress,  tliey  cannot,  merely  on  the 
ground  of  a  doubt  whether  they  have  correctly 
ascertained  the  balance,  withdraw  the  warrant,  and 
so  render  the  constable  liable  as  a  trespasser. 
Barrons  v.  Luscombe,  457. 

LABOURERS.— See  Master  and  Servant. 


LANDLORD  AND  TENANT. 

See  Agreement.    Contract.     Ejectment. 
Mortgage.     Use  and  Occupation. 

Where,  during  the  existence  of  a  lease  con- 
taining a  proviso  for  re-entry  in  case  of  assign- 
ment or  under-letting  without  licence  in  writings 
the  lessor,  who  had  purchased  the  remainder  of 
the  interest  in  it,  engaged  to  grant  a  new  lease  to 
the  defendant,  to  take  effect  on  the  expiration  of 
the  old  lease: — Held,  that  tlie  lessor  coidd  not 
maintain  ejectment  against  the  defendant  ou  the 
fact  of  his  possession,  though  no  licence  in  writing 
had  been  panted,  as  there  was  a  waiver  of  the 
forfeiture,  if  any  had  taken  place,  or  else  there 
was  no  forfeiture  at  all,  for  the  defendant  came  in 
with  the  lessor's  consent.  Doe  d.  Weatherhead 
V.  CtffVfood,  140. 

Quare,  whether  a  mortgagee,  by  giving  notice 
of  the  mortgage  to  a  tenant,  who  comes  into  pos- 
session under  a  demise  from  a  mortgagor  after 
the  mortgage  executed,  thereby  makes  him  his 
tenant,  unless  something  has  been  done  to  make 
a  new  tenancy  between  the  tenant  and  the  mort- 
gagee.    Partington  v.  Woodcock,  262. 

The  question  whether  a  fixture  can  be  removed 
by  a  tenant  without  substantial  injury  to  the  pre- 
mises, is  a  proper  ouestion  for  the  jury,  upon  an 
issue  whether  the  fixture  is  removable  or  not  by 
law.  A  plea  to  an  action  of  trespass  by  a  landlord 
against  his  tenant  for  removing  a  coraice,  stated 
that  it  was  the  property  of  the  defendant,  that  it 
was  fixed  up  by  him  with  screws  only,  for  the 

Surpose  of  ornament,  that  he  carefully  removed  it 
urmg  the  term,  doing  no  unnecessary  damage, 
and  that  he  repaired  all  the  damage  done.  The 
replication  stated,  that  it  was  affixed  to  the  freehold 
of^the  house,  and  was  not  removable  by  law. 
Issue  on  that  question : —  Held,  that  it  was  not  a 
misdirection  to  leave  it  to  the  jury  to  say  whether 
they  were  of  opinion  that  the  cornice  was  orna- 
mental, and  was  so  affixed  to  the  freehold  that  it 
could  he  removed  without  substantial  injury ;  and 
that  if  they  thought  so,  and  that  it  had  been  so 

3i 


800 


DIGEST. 


removed,  the  tenant  had  a  right  to  remove  it. 
Avcfy  V.  Chalyn,  283. 

If  one  party  takes  an  interest  in  land  under 
another,  although  that  interest  he  wrongfully  ac- 
ouired,  he  cannot  afterwards  dispute  the  tide  of 
tne  person  under  whom  he  tool  that  interest; 
therefore  where  a  party  under  a  fraudulent  pre- 
tence borrowed  die  keys  of  a  house  fromanotner, 
and  then  retained  possession  :~-HrU,  that  he 
could  not  dispute  the  dde  of  the  lender  in  an 
ejectment,  so  as  to  maintain  his  own  possemon. 
the  d.  Johnson  v.  Baytup,  270. 

A  lease  for  years  was  granted  to  a  married 
woman  living  apart  from  her  husband,  under  the 
supposition  that  she  was  a/eme  sole : — Held,  on  a 
quesUon  whether  there  had  been  an  adverse  pos- 
session, that  it  was  not  a  misdirection  to  put  it  as 
a  question  whether  the  possession  had  been  ad- 
verse as  against  the  wife,  instead  of  as  against 
die  husband.     Doe  d.  Wilkins  v.  WilkinSf  574. 

Covenant  by  churchwardens  and  overseers,  who 
are  lessees  for  years  of  premises,  to  keep  them  in 
good  and  tenantable  repair,  and  at  the  end  of  the 
term  leave  the  same  in  such  eood  and  tenantable 
repair,  topfether  with  all  buildings  erected  upon 
the  premises :  a  further  covenant  not  to  convert 
the  premises  to  a  particular  specified  purpose, 
but,  on  the  contrary,  keep  the  same  for  such  pui^ 
poses  as  they  mieht  think  proper,  provided  the 
premises  were  left  at  the  end  of  the  term  in  the 
state  and  condition  they  were  in  at  that  time. 
After  the  expiration  of  the  lease,  succeeding 
parish  officers  held  over,  without  any  new  agree- 
ment : — Held,  that  there  was  no  implied  promise 
to  yield  up  the  premises,  at  the  expiration  of  the 
tenancy  vmich  existed  after  the  determination  of 
the  lease,  in  the  state  in  which  they  were  when 
the  original  lease  was  granted.  Johnson  v. 
Churchwardens  and  Overseers  of  St,  Peter, 
Hereford,  720. 

LEGACY.— See  Executor. 


LIEN. 
See  Attorney.    Pleading.    Sale.    Ship. 

LIFE  DURATION.— See  Presumption. 

LIGHT. 

The  right  to  unobstructed  access  of  light  and 
air  through  a  window  docs  not  extend  to  access 
through  a  substituted  window  in  the  same  wall, 
vaiyinff  in  size,  elevation,  and  position.  Blanehard 
V.  Bruges,  630. 

Where  the  owner  of  adjoining  land  is  a  party 
to  the  deed,  by  which  a  house,  with  certain  win- 
dows in  it,  together  with  a  pordon  of  the  adjoin- 


ing land,  isooDTiyedf  Dolieenoeoreovcnantiiot 
to  obstruct  the  access  of  Ught  and  air  aa  iJien  en- 
joyed is  to  be  inferred  fiom  that  cixeiiinfllBQoe. 
Id, 

Where  the  owner  of  adjoining  land  witnesses, 
without  objection,  alteradons  in  the  windows, 
diere  is  no  agreement  on  his  part  to  be  infened 
at  any  time  before  the  expiration  of  twenty  yeas 
not  to  obstruct  the  access  of  li^t  and  air,  by 
building  up  to  the  extremity  of  his  land.     Id, 


LIMITATION. 

See  Annuity.    Mandamus.    Teotbb. 

The  3  &  4  W.  4,  c.  27,  s.  42,  limiting  die  re- 
covery of  arrears  of  interest  and  rent  to  six  years, 
does  not  apply  to  acdons  commenced  befiire  24th 
July,  1833,  when  it  was  passed.  FaddossY,  Bart- 
Utt,  477. 

LIQUIDATION. 

A  delivery  of  goods  by  a  debtor  to  his  creator 
in  liquidation  of  a  previous  debt,  is  a  saffickot 
part  payment  to  take  the  case  out  of  the  Statute  of 
Linutadons.     Hooper  v.  Stevens  and  W'^e^  480. 


LUNATIC. 

An  order  of  removal  of  a  lunatic  to  an  asylmii, 
made  by  two  justices  under  the  9  Geo.  4,  c  40^ 
stated  that  the  justices  '*  having  made  inqainr 
into  the  circumstances  and  place  of  laat  legal  w&- 
dement  of  the  said  H,  B,  (the  lunatic),  we  hsre 
adjudged  that  his  said  setdement  is  in  the  panh 
of  iSV.  N,  :**'^HeH  that  it  was  sufficiently  in  se* 
cordance  with  the  form  in  the  schedule  to  Uut 
statute ;  and  not  objectionable  on  the  ground  thst 
it  contained  no  present  adjudicadon  upcm  the  place 
of  setdement    Rex  v.  St,  Nicholas,  141. 

A  subsequent  order  under  the  same  statute, 
afVer  reciting  the  former  order  of  removal,  directed 
the  overseers  of  the  parish  where  die  setdement 
was  to  pay  a  weekly  sum  '^  for  die  maintenance, 
medicine,  and  care  of  the  said  H.  B.  (the  Imiatte) 
during  so  long  dme  as  the  said  H,  B.  hath  been 
and  £all  be  under  the  care  of  die  keeper  of  the 
asylum  :*' — Held,  that  it  was  bad  as  to  so  much  as 
was  retrospective  in  its  operation;  but  valid  for 
the  residue.    Id, 


MAINT£NANC£.-See  Attornet. 

MALICIOUS  ARREST.—SeeHABBAsCoirus. 

MALICIOUS  PROSECUTION. 
See  Pleaoino. 
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MANDAMUS. 

See  Chubchwarden.  Inferior  Court.  Justice. 
Poor.    Warrant.    Witness. 

A  mandamus  wfll  not  lie  to  the  Lords  of  the 
Privy  Councili  commanding  them  to  receive  a  pe- 
tition praying  them  to  rehear  a  decision  upon  a 
case  heard  before  and  determined  by  them,  upon 
an  appeal  from  an  Ecclesiastical  Court  to  the  judi- 
cial committee,  instead  of  a  Court  of  Delegates. 
Ex  parte  William  Carmichael  SmyM,  128. 

SembU,  that  a  mandamta  will  not  go  to  an  in- 
ferior court  merely  for  the  purpose  ofcompelling 
the  rehearing  of  a  case  already  determined.    Id. 

Qfutre,  whether  a  mandamus  will  go  to  justices 
to  direct  an  order  to  the  derk  of  the  peace  to 
suffer  rate-payers  to  take  copies  of  assessments  of 
county  rates,  and  orders  of  sessions  relative  to 
county  rates,  and  of  all  payments  made  thereout, 
and  to  the  derk  of  the  peace  to  produce  his  ac- 
counts of  the  expenditure  of  the  county  rates, 
together  with  his  vouchers  for  the  same;  the 
object  of  the  application  being  to  bring  into  ques- 
tion the  legality  of  some  of  the  payments.  Rex 
V.  The  Justices  of  Staffordshire,  277. 

A  mandanuis  will  not  go,  unless  it  is  clear  that 
there  has  been  a  direct  refiisal  to  do  that  which  it 
is  the  object  of  the  mandamus  to  enforce,  either  in 
terms  or  by  drcumstances  which  distinctly  show 
an  intention  in  the  party  to  withhold  fVom  doing 
tihe  act  required;  ana  where,  upon  being  required 
to  do  a  particular  act,  the  party  said  that  he  was 
ready  to  do  it  upon  being  indemnified,  which  the 
apj^cant  refused  to  do,  but  afterwards  took  no 
further  steps  by  making  a  direct  application  or 
otherwise  to  obtain  an  unconditional  refusal: — 
Heldf  that  the  refusal  was  not  sufficient  to  wai> 
rant  the  Court  in  granting  a  mandamus.  Rex 
V.  Brecknock  and  Abergavenny  Canal  Company, 
279. 

A  mandamus  was  granted  commanding  the  lord 
of  a  manor  to  hold  a  court  leet  for  the  purpose  of 
appointing  a  high  constable  of  a  hundred,  though 
l£e  day  on  whidi  the  court  had  been  usually  lidd 
for  sixty  years  past  had  gone  by,  it  not  being  dis- 
tinctly sworn  that  the  court  was  hdd  on  that  par- 
ticular day  by  prescription.  Rex  v.  The  Lord 
of  the  Manor  ofMiherton,  282. 

A  mandamus  will  be  granted  to  hold  a  court, 
though  above  200  years  nave  elapsed  since  it  was 
last  held.  Rex  v.  ITie  Corporation  of  Wells, 
666. 

The  Court  wiU  not  grant  a  mandamus  to  admit 
an*  heir  to  a  copyhold,  where  it  appears  his  claim 
is  long  since  barred  by  the  Statute  of  Limitations. 
ExparuPhUUps^em. 

A  mandbmuf  will  not  go  to  inspect  the  accounts 
relating  to  county  rates,  on  an  application  made 
to  Uic  Court  of  Quarter  Sessions  for  tlie  inspection, 
whilst  the  Court  was  in  actual  discussion  upon 
the  accounts.  Rex  v.  The  Justices  of  Notting- 
ham, 318. 


The  4  &  5  W.  4,  e.  48,  merely  changed  the 
place  where  the  business  of  allowing  the  accounts 
was  to  be  transacted,  but  took  no  power  relating 
to  them  from  the  justices.    Id, 

A  mandamus  will  not  lie  to  a  treasurer  of  a 
borough  to  compd  him  to  pay  costs  to  witnesses 
under  the  order  of  a  judge,  rounded  on  the  7  Geo. 
4,  c  64,  the  treasurer  being  a  ministerial  officer, 
and  subject  for  his  refusal  to  an  indictment.  Rex 
V.  Theophilus  Jeyes,  325. 

Where  a  poor-rate  was  made  for  a  parish,  and 
the  name  of  a  party  who  oocuoied  lands  for  which 
he  was  rated  in  another  parisn  was  inserted  after 
the  rate  was  made,  the  Court  rellised  to  grant  a 
mandamus  to  magistrates  to  issue  a  summons  and 
grant  a  distress  warrant  for  non-payment  of  the 
rates,  and  the  nile  nisi  was  discharged  with  costs. 
Rex  V.  The  Justices  of  CartUganshire,  274. 

At  sessions  the  jury  save  a  spedal  verdict, 
which  was,  in  fact,  a  veraict  of  not  guilty,  and  it 
was  entered  in  the  book  of  the  derk  of  the  peace. 
Afterwards  the  chairman  told  the  juiy  they  must 
re- consider  their  verdict ;  and  they  gave  a  verdict 
of  guilty  generally,  but  recommended  the  defend- 
ant to  mercy,  on  account  of  his  not  doing  the  act 
with  a  malidous  intent :  and  the  verdict  was  then 
altered  in  the  book  of  the  clerk  of  the  peace.  The 
Court  refused  to  interfere  by  mandamus  to  cancel 
the  alterations.     Rex  v.  Hughes,  313. 

The  rule  is  absolute  in  the  first  instance  for  a 
mandamus  to  swear  in  a  chapelwarden,  where  on 
the  vacancy  of  a  living  there  is  a  dispute  between 
the  curate  and  the  sequestrator  who  should  appoint, 
and  each  has  appomted  one.  Ex  parte  Fen* 
ruddock,  347. 

Where  a  rule  for  a  mandamm  to  execute  the 
office  of  mayor  was  moved  for  so  late  in  Trinity 
Term  that  the  party  had  not  time  to  answer  the 
affidavits,  the  Court  enlarged  the  rule  until  the  fol- 
lowing term,  though  the  charter  day  for  electing  a 
new  mayor  would  previously  occur,  until  which 
time  the  public  would  be  deprived  of  the  services 
of  the  mayor,  and  though  it  was  suggested  that 
the  party  could  have  no  answer  to  make  to  the 
rule.     In  re  the  Mtyor  of  WalsaU,  366. 

A  return  to  a  mandamus,  which  recited  that  a 
party  had  been  required  to  deliver  up  books,  &c. 
m  his  custody,  and  commanded  him  to  do  so,  that 
he  had  no  such  books,  &c.  in  his  custody  on  the 
day  of  the  teste  of  the  writ,  nor  since,  nor  at  the 
time  he  was  so  required,  was  held  suffident,  al- 
though it  was  objected  that  the  return  oufht  to 
have  shown  that  he  had  them  not  during  me  in- 
termediate time  between  the  requisition  and  the 
teste  of  the  writ.     Rex  v.  Round,  546. 

It  would  have  been  suffident  to  return  that  he 
had  them  not  on  the  teste  of  the  writ  or  since.  Id, 

The  Lords  of  the  Treasury  recommended  a 
retired  allowance  to  a  public  oincer ;  and  obtained 
a  vote  of  parliament  for  a  particular  sum,  which 
was  received  fVom  time  to  time,  under  the  Appro- 
priation Act,  by  the  proper  officer.  In  several 
3i2 
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Utten  written  by  their  secretaiy  thefe  fiustt  were 
stated,  and  directions  given  as  to  the  mode  of  ob- 
tainine  payment.  The  Lords  of  the  Treasury 
refused  to  give  an  authority  to  him  to  pav  it  over 
to  the  individual  to  whom  it  was  granted,  unless 
upon  conditions  to  which  he  would  not  agree :  — 
Held,  that  he  had  a  legal  right  to  the  amount  so 
received,  which  the  Court  would  enforce  by  man- 
damta.  Rex  ▼.  The  Lords  Commissumers  of  the 
Treasury,  533. 

The  mandanms  was  directed  to  the  Lords  of  the 
Treasury  to  issue  the  proper  minute  or  authority 
to  insure  the  payment     Id. 

A  party  whose  right  to  an  office  has  been 
established  by  a  verdict  cannot  have  a  peremptory 
mandttmus  to  restore  him  to  his  office  until  he  has 
signed  judgment  in  the  action.  Neale  v.  Bowles, 
584. 

MASTER  AND  SERVANT. 

See  TaovEB. 

In  order  to  found  the  jurisdiction  of  magistrates 
to  order  payment  of  wages  under  the  20  Geo.  2, 
c.  12;  31  Geo.  2,  c.  11,  and  4  Geo.  4,  c.  34,  it 
should  distinctly  appear  on  the  information  that 
the  party  complainmg  was  a  servant  within  the 
meaning  of  the  statute;  and  that  the  relation  of 
master  and  servant  existed  between  him  and  the 
party  complained  against.  Such  facts  appearing 
in  evidence  is  not  sufficient.  Wiles  v.  Cooper,  560. 

Magistrates  have  no  right,  under  the  5  Geo.  4, 
c.  18,  to  imprison  a  master  for  non-payment  of  his 
servant's  warn.  That  power  is  given  only  in 
cases  of  penalties  and  forfeitures.     Id. 

Where  a  yearly  servant  is  dismissed  by  his 
master  bdbre  tlte  year  is  expired,  for  a  cause 
which  in  law  is  sufficient  to  justify  such  dismissal, 
he  cannot  recover  any  wages,  even  pro  rata,  for 
such  a  period  as  has  elapsed  before  his  dismissal ; 
and  where  a  justifiable  cause  of  dismissal  exists, 
it  is  sufficient  to  prevent  the  recovering  of  wages, 
though  the  servant  might  not  in  fact  have  l^en 
dismissed  upon  that  ground ;  and  it  is  not  neces- 
sary that  the  cause  relied  on  in  answer  to  an  ac- 
tion for  wages,  should  have  been  stated  at  the 
time  of  the  dismissal.  Ridgway  v.  The  Hunger- 
ford  Market  Company,  244. 

A  clerk  to  a  public  company,  who  was  hired  at 
a  yearly  salary,  having  received  on  tlie  29th 
March  a  communication  that  it  was  the  intention 
of  the  directors  to  make  a  new  appomtment  to  the 
situation  of  clerk,  entered,  on  tne  11th  Jpril,  on 
the  minutes,  a  protest  to  an  entry  of  that  commu- 
nication, together  with  an  order  for  calling  a  spe- 
cial court  on  tlie  17tli  Jpril,  for  tlie  purpose  of 
appointing  a  fit  person  to  be  clerk.  On  the  17th 
April,  the  directors,  by  a  resolution,  declared  the 
clerk  to  be  displaced  from  his  situation.  It  was 
put  as  a  question  to  the  jury,  in  an  action  for 
salary,  whether  the  entry  of  the  protest  was  a  suf- 
ficient ground  to  justify  the  dismissal ;  and  they 
found  that  it  was.    A  verdict  liaving  been  foimd 


for  the  plaintiff,  the  Court  made  absoluie  a  ruk 
for  entering  a  nonsuit  Ridgway  v.  The  Hunger- 
ford  Market  Company,  244. 

An  appointment  of  derk  to  a  public  compaoT. 
was  by  a  resolution  which  stated  the  salary  to  be 
200/.  per  annum,  but  said  noUiing  an  to  the  period 
of  payment ;  the  clerk  acted  as  such  and  was  paid 
sevend  sums  of  50/.  each,  at  periods  iust  alter  tl^ 
usual  quarter  days  of  the  year: — Held,  that  proof 
of  these  &cts  warranted  a  declaration  in  an  actios 
for  salary,  which  alleged  the  contract  to  be  at  a 
salary  of  200/.  per  annum,  payable  quaiteriy  oc 
the  usual  quarter  days.     Id, 

Quere,  whether  a  special  action  is  not  neces- 
sary to  enable  a  yearly  ser\'ant  to  recover  wa^ea, 
where  the  contract  is  put  an  end  to  before  the 
year  is  expired.     IcL 


MESNE  PROFITS.— See  EiEcniEifT. 


MINE.— See  Pooa  Rate. 


MORTGAGE. 

See  Evidence.  Landlord  and  Tenant.  Stamp. 

Query,  whether  a  mortgagee,  by  giving  notice 
of  the  mortgage  to  a  tenant  who  comes  into  poE$- 
session  under  a  demise  from  a  mortgas^or  after  the 
mortgage  executed,  thereby  makes  him  his  te- 
nant, unless  something  has  been  done  to  make  s 
new  tenancy  between  the  tenant  and  the  mort- 
gagee.    Partington  v.  Woodcock,  262. 

If  a  lease  be  granted  by  a  mortgagor  prior  to 
the  mortgage,  the  mortgagee  has  the  same  rights 
against  the  lessee,  and  Uiose  claiming  under  £m, 
tlmt  the  mortgagor  had,  and  no  oUier  than  he 
had:  and  his  remedy  must  be  on  the  lease  as 
assignee  of  the  reversion,  so  long  as  the  lease  L» 
in  existence  and  the  tenant  acknowledges  his  tide. 
If,  however,  the  lease  be  subsequent  to  the  mort- 
gage, then  the  mortgagee  may  treat  the  leasee  and 
ful  those  who  may  he  in  possession  as  wrong- 
doers, and  nmy  bring  ejectment,  but  be  cannot 
distrain  or  bring  any  action  for  the  rent  they  have 
contracted  to  pay,  as  there  is  no  relation  of  land- 
lord and  tenant  between  them.  If  the  tenant 
choose  to  pay  the  rent  to  the  mortgagee,  and  he 
accepts  it,  a  relation  of  landlord  and  tenant  is 
created  between  the  mortgagee  and  the  tenant; 
and  the  remedy  of  the  mortgagee  will  depend 
upon  the  particular  circumstances  of  each  case. 
Rogers  v.  tlumphreys,  025. 

No  notice  is  necessary  to  be  given  by  the  mort- 
gagee that  he  means  to  proceed  against  tenants 
when  they  have  come  in  subsequendy  to  the  mort- 
gage, because  in  such  cases  their  title  is  wrongful 
as  against  the  mortgagee;  but  there  may  be  cases 
where,  in  consequence  of  the  conduct  of  the  mort- 
gagee, notice  may  become  necessary.     Id, 
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By  a  deed  of  seUlement  a  mortgage  tenn  of 
1000  years  was  created,  and  lands  settled  to  E.  R, 
for  life,  subject  thereto,  with  divers  remainders 
over.  The  deed  contained  a  power  to  E.  R,  to 
lease  for  ten  years,  or  for  seven  years,  to  com- 
mence from  her  death.  She  demised  under  the 
power  for  seven  years  from  her  death,  reserving 
the  rent  to  the  person  who  should  be  entitled  for 
the  time  being  to  the  freehold  or  inheritance  :— 
Held  J  that  the  trustees  of  the  term  for  1000  years 
were  the  parties  entitled  to  the  reversion ;  and, 
consequently,  that  their  assignee  might  distrain 
on  the  leasee:-^ Held,  also,  Uiat  the  fact  of  the 
trustees  having  joined  in  the  ejectment  against  the 
lessee,  which  was  still  pending,  did  not  prevent 
such  distress.    Rogers  v.  Humphreys,  625. 

NAVIGATION. 

Indictment  for  a  nuisance  in  a  navigable  river 
and  port,  by  erecting  a  pier,  which  was  an  ob- 
struction to  the  navigation.  The  jury  found  that 
the  erection  was  a  nuisance  to  the  navigation,  but 
that  the  inconvenience  occasioned  by  it  was  more 
than  counterbalanced  by  the  advantages  of  it 
given  to  the  mxhWc:^  Held,  that  the  indictment 
was  maintainable,  and  the  verdict  must  be  entered 
for  the  Crown.     Rex  v.  Ward,  703. 

NEGLIGENCE.— See  Principal  and  Agent. 

NEW  TRIAL. 

See  Affidavit.    Damages.     Practice. 

No  new  trial  will  be  granted  merely  for  the 
purpose  of  reducing  the  amount  of  damages  in  an 
action  on  a  bill  of  exchange.    Seally  v.  Poii;tt,  2. 

On  the  motion  for  a  rule  nisi,  for  a  new  trial 
of  a  cause  tried  before  the  sheriff  or  judge  of  an 
inferior  court,  under  the  3  &  4  Will.  4,  c.  42,  s.  17 ; 
the  Court  require  that  the  notes  of  the  under- 
sheriff  or  judge  should  be  produced,  together  with 
an  affidavit  verifying  them ;  or  that  it  should  be 
sworn  that  an  application  has  been  made  for  them, 
with  a  statement  of  the  reasons  why  they  are  re- 
fused, so  that  the  omission  to  produce  them  may 
be  accoimted  for.     Hall  v.  Middlelon,  7. 

If  the  judge  give  his  reasons  for  granting  the 
certificate,  and  those  reasons  are  erroneous,  it  is 
no  ground  of  interference.     Cann  v.  Facey,  482. 

In  trespass  for  shooting  a  dog,  the  only  wit- 
ness called  to  prove  the  value,  stated  it  to  be 
50s.,  and  that  was  not  contradicted ;  yet  the  jury 
found  a  verdict  for  20s.  The  Court  refused  to 
interfere,  either  by  increasing  the  damages,  or  by 
granting  a  new  tnal.    Id, 

.  If  inadmissible  evidence  be  received  it  is  ground 
for  a  new  trial;  and  the  Court  will  not  consider 
the  question  of  its  materiality  or  effect  upon  the 
minds  of  the  jury.  Baron  de  Rutzen  and  Wife 
▼.  Farr;  Same  v.  Lloyd,  735;  Doe  d.  Tatham  v. 
Wright,  729. 


Where,  in  consequence  of  the  affirmative  of  the 
issue  being  on  the  defendant,  and  his  beginning, 
the  iury  made  a  mistake,  and  found  a  verdict  for 
the  defendant,  when  they  intended  to  find  for  the 
plaintiff,  the  Court  refiised  to  grant  a  new  trial. 
BridgeiDOod  v.  Wynn,  574. 

After  verdict  for  the  defendant  and  a  rule  nisi 
for  a  new  trial,  the  Court  will  not  order  the 
plaintiff  to  find  security  for  costs,  he  being  in  in- 
solvent circumstances  and  resident  abroad.  Oxen- 
don  v.  Cropper,  642. 


OUTLAWRY. 

In  proceeding  to  outlawry,  since  the  Uniformity 
of  Process  Act,  it  is  not  necessary  that  the  capias 
should  issue  into  the  county  in  which  the  de- 
fendant is  described  as  resident.  Morris  v.  Davies, 
513. 


OVERSEER.— See  Justices.    Poor. 

It  is  not  the  imperative  duty  of  an  overseer  to 
endeavour  to  prevent  the  spread  of  small-pox 
amongst  the  poor,  by  furnisning  the  means  of 
vaccination ;  the  Court  therefore  refused  an  appli- 
cation for  a  criminal  information  against  an  over- 
seer as  for  a  breach  of  duty,  in  a  case  where  he 
had  in  the  first  instance  agreed  to  the  vaccination, 
but  afterwards  refused  to  furnish  the  means  of 
doing  it    Anonymous,  315. 


PARISH.— See  Pleading. 

Evidence  of  payment  of  rent  to  parish  oflicers 
in  their  character  as  such,  is  evidence  to  show  that 
the  property  for  which  it  is  paid  is  parish  property 
within  the  operation  of  the  59  Geo.  3,  c.  12,  s.  17, 
so  as  to  enable  the  parish  officers  for  the  time  being 
to  maintain  ejectment  against  a  person  holding 
under  a  lease  granted  by  the  parish  ofiioers  pre- 
viously to  the  statute.  Doe  d.  Higgs  v.  Terry,  547. 

A  person  holding  under  a  lease  granted  by 
parish  officers  before  the  statute,  is  a  tenant  from 
year  to  year.     Id, 

PARLIAMENT. 

A  petitioner  against  the  return  of  a  member  to 
the  House  of  Commons  did  not  appear  at  the 
time  appointed  for  taking  the  petition  into  consi^ 
deration,  or  within  one  hour  afterwards.  A  select 
committee  was,  however,  ballotted  for  and  ap- 
pointed; and  having  proceeded  to  adjudication, 
they  declared  that  the  petition  was  frivolous  and 
vexatious : — Held,  that  the  petition  should  have 
been  discharged ;  and  that  the  election  of  the 
committee  was  irregular :  consequently  the  Court 
reftised  to  allow  judgment  to  be  entered  up  on  tha 
Speaker's  certificate  of  the  costs  of  opposing  the 
petition  under  9  Geo.  4,  c.  22.  —  iJrtiyere*  v, 
Halcombf  410. 
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JndffiDMit  cannot  be  entered  up  on  a  certificate 
granted  on  the  report  of  a  select  coramittee  which 
naa  not  been  iq>pointed  according  to  the  proviaions 
of  the  9  Geo.  4,  c  22.  Bn^era  v.  Halcomb, 
410. 

The  Court  will  inquire  into  the  propriety  of  the 
apoointment  of  a  select  committee  when  it  is 
called  upon  to  give  effect  to  the  Speaker's  certifi- 
cate, by  allowing  judgment  to  be  entered  up  on 
it.    Id. 


PARTICULARS  OF  DEMAND. 

Where  a  plaintiff  had  not  complied  with  the 
rule  of  Court  in  giving  credit  in  his  particulars  of 
demand  for  sums  admitted  to  have  been  paid  on 
account;  the  Court  reAised  an  application  to  de- 
prive him  of  costs,  after  the  case  had  been  referred 
to  arbitration,  on  the  terms  of  the  costs  abiding  the 
event ;  and  an  awr4rd  had  been  made  on  the  whole 
matter.     Smith  v.  Eldridge,  527. 

The  rule  which  requires  the  sum  or  balance 
claimed  to  be  stated  in  a  particular  of  the  demand, 
does  not  reouire  the  plaintiff  to  state  the  items  in 
reduction  of  his  demand :  it  is  sufficient  if  he  state 
the  credit  which  he  gives  generally,  so  as  to  ^ow 
the  balance  he  claims.    Id, 


PARTNER.— See  IifTERPLBADBR. 


PATENT. 

A  patent  granted  to  the  patentee  the  exclusive 
privilege  of  makiue,  UMnfi^,  exercising,  and  vending 
the  invention,  and  prohibited  other  persons  fi^m 
making,  using,  or  putting  in  practice  the  inven- 
tion : — Held^  that  merely  "  exhibiting  to  sale" 
imitations  of  the  invention  was  not  any  infringe- 
ment of  the  patent;  and  a  count  in  a  declaration 
which  only  luleged  an  exposure  to  sale,  was  held 
had  on  general  demurrer.  Minter  v,  WUliamM^ 
585. 

PAVING  RATE. 

A  mandamus  will  not  lie  to  justices  to  enforce 
by  distress  warrants  paving  rates  laid  within  the 
operation  of  the  Metropolitan  Street  Act,  57  Geo. 
3,  c.  29 ;  the  38th  sect,  of  that  Act  giving  a  re- 
medy by  action,  even  though  the  rates  are  col- 
lected under  prior  local  acts  applicable  to  particu- 
lar districts,  by  which  the  remedy  by  action  is 
confined  to  cases  where  no  sufficient  distress  can 
be  made.     Rex  v.  Justices  of  Middlesex,  462. 

The  57  Geo.  3,  c.  29,  s.  38,  applies  to  districts 
which  were  before  regulated  by  local  acts ;  and 
enlarges  the  power  of  recovering  paving  rates  by 
action,  where  the  local  acts  give  only  a  right  to 
recover  by  action  where  no  sufficient  distress  can 
be  made.    Id» 


PAYMENT  INTO  COURT.--Seo  Plbawjio. 


PAYMENT. 

See  AOEMT.     GUAaAHTSB.     Pi.bai»ivg. 

In  assumpsit  for  money,  the  defendant  pleaded 
payment  ana  acceptance  in  accord  and  aeti  Action. 
The  plaintiff  replied  by  merely  asa^gninff  a  dif- 
ferent debt,  to  wnich  the^  defendant  plesued  ntm 
assumpsit. — Held,  that  the  only  issue  waa  whether 
there  were  two  debts  or  only  one,  which  the  plain- 
tiff was  bound  to  prove.    Hall  v.  Middleian,  531. 

When  in  sueh  a  case  the  plaintiff  ptofiBd  one 
debt  only,  and  the  defendant  proved  pajnaait  of  a 
similar  amount,  but  did  not  prove  apecnoaDy  that 
the  payment  waa  made  on  account  of  the  dda 
proved ;  and  the  jury  found  for  the  plantiff : — 
Held,  that  the  effect  of  such  evidence  waa  merdy 
to  identify  the  debt  proved  by  the  plainti^  with 
that  admitted  by  him  to  have  been  paid;  and 
therefore  that  the  ouesdon  on  tlie  leoord,  whether 
there  were  two  dents  or  only  one,  ought  to  hafe 
been  submitted  to  the  jury.    Id. 


PLEADING. 

A  declaration  in  an  action  on  the  case  is  a  vari- 
ance from  a  writ  in  an  acticm  on  promueSf  and 
will  be  set  aside  with  costs.  Scrivener  ▼.  Watliag 
and  Morley,  8. 

The  expression  ''  the  whole  action  generally,*^ 
in  Reg.  Gen.  H.  T.  4  W.  4,  No.  9,  meansonly  the 
whole  case  contained  in  the  count  to  which  the 
plea  is  pleaded.    Bird  v.  Hi^ginson,  61. 

Where  to  debt  on  simple  contract  in  an  in- 
ferior court,  not  of  recond,  the  defendant  pleaded 
both  the  general  issue  and  sel-off ;  and  the  pkin- 
t^  treatmg  the  latter  plea  as  a  nullity,  replied 
on^  to  the  first,  and  obtained  a  veidiei  and  judg- 
ment:— Held,  on  a  writ  of  fidse  judgment,  that  as 
the  defendant  could  not  plead  double,  and  die 
first  plea  was  complete  in  itself,  the  aecond  was 
surplusage,  and  the  phuntiff  was  justified  in  taking 
no  notice  of  it :  and  the  judgment  waa  affinned. 
Chitti/  V.  Dend^,  169. 

In  trespass  quart  clausum  fregit,  where  the 
plaintiff  describes  the  close  in  his  dedaratiott  hj 
abuttals,  and  the  defendant  pleads  only  a  justifr- 
cation  that  the  close  is  his  property  aa  a  custo- 
mary tenement  of  a  manor,  but  doea  not  give 
any  other  description  of  the  dose,  the  pbmtiff 
need  not  new  assign,  but  is  entitled  to  recover 
upon  proving  a  trespass  in  a  close  in  his  poespc 
sion  answering  the  description  given  in  the  de» 
claration,  although  the  defendant  may  have  a 
close  in  the  same  parish,  which  may  also  answer 
the  description  given  in  the  declaration ;  and  that 
description  may  be  more  accurately  applicable 
to  the  defendant's  close  than  to  that  of  the 
plaintiff.     Lempriere  v.  Humphrey,  170. 

It  is  not  accurate  to  describe  a  dose  as  ftVitting 
"  towards"  a  place.    Id, 

A  plea  allowed,  though  inconaisteat  witli  dd 
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eontradieUny  to  two  other  pleas.     WWdnton  v. 
Small,  214. 

An  allegation  of  a  contract  that  work  was  to  he 
completed  within  fourteen  days  before  Michael- 
ma9-4aift  is  not  supported  hy  evidence  of  an  agree- 
ment to  complete  the  work  fourteen  days  before 
Michaeliiu»^3f,     Thomas  v.  Lambert,  224. 

Where  lands  were  let  by  auction,  subject  to 
conditions  of  sale,  and  a  memorandum  of  the 
terms  was  signed  by  the  auctioneer  and  the  te- 
nant, and  midemeath  there  was  a  signature  of 
approval  hy  the  owner,  and  a  direction  to  pay  the 
rent  into  the  hands  of  the  auctioneer :  In  an  ac- 
tion of  use  and  occupation  brought  by  the  auc- 
tioneer against  the  tenant,  in  which  a  verdict  had 
been  found  for  the  plaintiff,  the  Court  eranted  a 
new  trial,  upon  the  ground  that  the  case  nad  been 
left  as  an  entire  question  of  fact,  without  the  at- 
tention of  the  jury  having  been  called  to  the  legal 
fact  of  the  memorandum.    Evant  v.  Evans,  239. 

Semble,  that  in  such  a  case  the  auctioneer  could 
not  maintain  use  and  occupation.    Id, 

A  sum  of  money  was  delivered  by  the  plaintiff 
to  tiie  defendant  to  carry  to  a  particular  place, 
and  there  to  pay  to  a  certain  person  for  the  plain- 
tiff. The  defendant  took  the  money,  but  m  an- 
swer to  the  inquiries  of  the  plaintiff  on  the  sub- 
ject, said  that  he  had  lost  it: — Held,  that  as- 
sumpsit for  money  had  and  received  was  main- 
tainable on  proof  of  these  facts  merely ;  though  it 
was  objectea  that  the  proper  form  of  action  was  a 
special  action  for  the  negligence.  Barry  v.  Ro- 
berts, 242. 

An  appointment  of  derk  to  a  public  company, 
was  by  a  resolution  which  stated  the  salary  to  be 
200/.  per  annum,  but  said  nothing  as  to  the 
period  of  payment;  the  clerk  acted  as  such,  and 
was  paid  several  sums  of  60/.  each,  at  periods  just 
after  the  usual  quarter  days  of  the  year : — Held, 
that  proof  of  these  facts  warranted  a  declaration 
in  an  action  for  salary,  which  alleged  the  contract 
to  be  at  a  salary  of  200/.  per  annum,  payable 
quarterly,  on  the  usual  quarter  days.  Ridgtoay  v. 
The  Hungetford  Market  Company,  244. 

Quare,  whether  a  special  action  is  not  neces- 
sary to  enable  a  yearly  servant  to  recover  wages, 
where  the  contract  is  put  an  end  to  before  the 
year  is  expired.     Id. 

A  plea  to  an  action  of  debt  on  a  demise  for 
rent,  that  long  before  the  time  of  the  demise 
made,  tiie  plaintiff  had  been  discharged  under  an 
Insolvent  Debtors'  Act,  and  had  been  permitted 
by  his  assignee  to  remain  in  the  possession  and 
management  of  premises,  and  to  make  the  demise 
in  question ;  but  that  before  any  of  the  rent  be- 
came due,  the  assignee  gave  a  notice  claiming  to 
have  the  rent  paid  to  him,  whereby  the  defendant 
became  liable  to  pay  to  the  assiffnee,  die  rever- 
sion not  being  vested  in  the  plaintiff,  and  his 
right  having,  1^  reason  of  the  notice,  become  de- 
termined— was  held  bad  on  special  demurrer. 
Eartmgtou  ▼.  Woodcock,  262. 


A  plea  of  defimce  to  the  said  lupposed  cause  of 
action  in  the  declaration  mentioned,  if  any  such 
there  be,  is  bed  on  special  demurrer,  because  the 
qualifying  hypothetical  expression  prevents  it  from 
being  a  confession.     Margetts  v.  nayes,  685. 

A  plea  to  an  action  on  a  bill  of  exchange,  that 
after  It  became  due  the  defendant  paid  the  amount, 
and  that  the  holder  never  sustained  any  damage 
by  reason  of  the  non-payment  thereof,  at  matu- 
rity, concluding  to  the  country,  was  held  bad  on 
special  demurrer;  and  semble,  that  such  a  plea 
would  not  be  good  even  if  it  concluded  witii  a  ve- 
rification, unless  it  went  on  to  allege  that  the  pay- 
ment was  accepted  in  satis&ction.  Chtgnnan  v. 
Vandevelde,  685. 

It  is  no  cause  of  demurrer  to  conmience  a  de- 
claration with  the  old  statement,  that  the  defend- 
ant is  in  the  custody  of  the  Marshal.  Such  a 
mode  of  declaring  is  the  proper  form  when  the 
action  was  commenced  in  an  inferior  court,  and 
has  been  removed;  because  the  Uniformity  of 
Process  Act,  and  Rules  made  on  it,  do  not  apply 
to  such  a  case.  If  such  a  mode  of  declaring  be 
adopted  in  an  action  which  was  not  commenced 
in  an  inferior  court,  although  the  declaration 
would  not  be  demurrable,  it  would  be  good  ground 
for  moving  to  set  it  aside  for  irregularity.  Dod 
V.  Grant,  711. 

In  an  action  by  the  second  indorsee  against 
the  payee  and  indorser  of  a  note,  a  plea  "  that  the 
defendant  never  had  any  consideration  for  in- 
dorsing the  note,  and  that  the  first  indorser  in- 
dorsed it  to  the  plaintiff  without  any  considera- 
tion, and  that  the  plaintiff  always  held  it  without 
any  consideration,  is  bad  on  demurrer.  Trinder 
V.  Smedley,  309. 

A  defendant  in  custody  of  the  Marshal  cannot 
be  charged  in  execution  by  a  plaintiff  in  another 
suit,  by  a  side-bar  rule  to  the  Marshal  to  acknow- 
ledge him  in  custody.  Smith  v.  Sir  E,  B.  Sandys, 
Bart.  377. 

A  proceeding  to  charge  a  defendant  in  custody 
by  a  side-bar  rule,  where  he  is  not  in  custody  in 
the  particular  suit,  is  not  merely  irregular,  but  is 
wholly  void  and  inoperative,  and  is  not  waived  by 
lapse  of  time.     Id. 

A  defendant  so  charged  in  execution  is  estopped 
from  saying  that  he  was  not  properly  chargea  in 
execution  by  writ  of  habeas  corpus,  altiiough  the 
record  of  commitment  alleged  that  he  was  brought 
up  and  charged  in  execution  in  the  particmar 
suit ;  and  the  form  of  the  record  is  the  same 
whether  the  defendant  is  charged  in  execution  by 
habeas  corpus  or  by  side-bar  nue.     Id. 

A  plaintiff  may  declare  de  bene  esse  when  a 
bail-bond  has  been  taken,  and  special  bail  has  not 
been  put  in  within  eight  days  after  the  arrest. 
Hodson  V.  Mee,  398. 

The  Court  refused  to  allow  a  plea  that  the  de« 
fendant  had  probable  cause,  together  with  a  plea 
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of  not  guilty  in  an  action  for  a  malicious  prowcu- 
tion.     Cotton  v.  Brawn,  419. 

In  such  an  action  the  plea  of  not  fi;uilty  puts  in 
issue  the  want  of  prohahfe  cause.     Id, 

An  instrument  was  made  wherehy  the  defend- 
ants promised  to  pay  to  the  plaintiff  or  order  a 
sum  certain  hy  instalments,  hut  it  was  thereby 
declared  "  that  it  was  thereby  considered  and 
ftilly  intended  by  the  receiver  as  well  as  the  giver 
of  that  note  of  hand,  that  all  installed  payments 
thereupon  whatsoever,  ftom  and  immediately  after 
the  decease  of  the  plaintiff,  should  cease  and  be- 
come nnll  and  void  to  all  intents  and  purposes 
against  the  executon,  &e.  A  declaration  de- 
scribed the  instrument  as  an  agreement  or  instru- 
ment in  writing : — HeU,  that  a  plea  that  the  de- 
fendants did  not  make  the  said  8i^>posed  promis- 
sory note  in  the  declaration  mentioned,  was  bad 
on  special  demurrer.     Worletf  v.  Ilarriion,  426. 

Such  an  instrument  is  not  a  promissory  note, 
being  payable  only  on  a  contingency.     Id* 

Quare,  whether  a  plea  which  is  in  effect  only  an 
answer  to  the  first  count  of  a  declaration,  is  not 
bad  on  special  demurrer,  if  it  begin  as  an  answer 
to  the  wnole  action.     Id, 

In  an  action  of  covenant,  if  the  defendant 
pleads  payment  to  the  plaintiff  on  the  record, 
who  is  only  the  nominal  party  to  the  suit,  there 
being  no  fraud  alleged,  the  Court  will  not  take 
the  plea  off  the  file.     Gibton  v.  Winter,  43G. 

A  replication  to  a  plea  to  trespass  dt  bonis 
atpor talis f  justifying  the  removal  of  the  chattels 
because  they  incumbered  a  close,  as  to  a  part  of 
the  goods  de  ir^uriA,  and  as  to  other  part  extra 
force  and  violence,  was  held  good  on  special  de- 
murrer.    Vivian  v*  Jenkins,  468. 

'  Such  a  replication  may  afford  a  several  answer 
to  different  portions  of  tne  chattels.     Id, 

If  one  answer  be  insufHcient  on  demurrer,  it 
will  not  affect  the  validity  of  the  others.     Id, 

A  replication  of  de  injuriA  to  a  plea  setting  out 
a  tiUc  by  demise,  giving  colour  to  the  plaintiff, 
and  justifying  as  a  servant,  in  trespass  quare 
clattsumjregit,  is  bad.     Id, 

A  replication  of  excess  to  a  plea  in  trespass  de 
bonis  asportatis,  justifying  the  removal  of  cnattels, 
damage  feasant,  required,  before  the  new  rules 
H.  T.  4  W.  4,  a  prayer  of  judgment;  and  the 
objection  that  there  was  no  such  conclusion 
might  be  taken  on  special  demurrer.    Id, 

Declarations  must  be  intituled  on  the  face  with 
the  name  of  the  Court.     Ripling  v.  Watts,  525. 

If  a  plea  is  a  good  plea  when  pleaded,  but  by 
the  occurrence  of  subsequent  matter  becomes  no 
answer  to  the  action,  the  Court  will  not  on  that 
account  direct  it  to  be  taken  off  the  file;  there- 
fore, where  to  ajci-./a.  to  revive  a  judgment,  the 
defendant  pleaded  the  pendency  of  a  writ  of  error, 
the  Court  refused  to  direct  that  plea  to  be  taken 


off  the  file  on  the  writ  of  error  being  cpiashrd. 
Snook  V.  Maddox,  584. 

Where  a  plaintiff  relies  upon  a  mereantfle 
custom  to  support  his  claim  for  cmnmiaaion  to  a 
certain  amount,  the  defendant  may,  withoot  any 
special  plea,  produce  evidence  to  show  that  under 
certain  circumstances  the  custom  is  to  pay  but 
half  that  amount ;  the  evidence  being  o^sred  to 
show  that  the  contingent  reduction  waa  part  of 
the  original  contract,  and  not  that  it  was  a  sab- 
sequent  alteration  so  as  to  create  a  new  contract 
Broad  v.  M*Ai/lmer,  532. 

Nothing  can  be  pleaded  to  a  sort  facias  on  a 
judgment,  which  might  have  been  pleaded  to  the 
originid  action.     Bajflis  v.  Hayward^  609. 

In  a  proceeding  by  scire  facias  on  a  judgment, 
a  plea  of  bankruptcy  of  the  plaintiff  must  show 
distinctiy  that  the  bimkruptcy  ni^pened  at  such  a 
time  that  the  defendant  had  no  opportunily  of 
pleading  the  fact  to  the  original  action.     Id, 

A  plea  which  left  it  uncertain  whether  the 
bankniptcy  happened  subsequentiy  to  tiie  judg- 
ment, was  held  bad  on  special  demurrer.     Id. 

Indebitatus  assumpsit  for  work  and  Idwur, 
money  paid,  and  on  an  account  stated.  Flea,  as 
to  20/.,  parcel  of  the  monies  in  the  first  two 
counts  mentioned,  and  as  to  20/.,  parcel  of  the 
money  in  the  last  count  mentioned,  tliat  the  said 
two  sums  were  the  same  debt,  and  then  payment 
in  satisfaction  of  the  20/. : — Held,  on  special  de- 
murrer, that  this  plea  was  bad,  for  not  stating 
how  much  of  the  20/.  due  on  the  account  stated 
was  applicable  to  the  count  for  work  and  labour, 
and  how  much  to  the  count  for  money  paid : — 
Held,  also,  that  it  was  unobjectionable  on  ac- 
count of  the  averment  of  identity,  as  that  aver- 
ment merdy  amounted  to  an  allegaticMi  that  the 
sum  due  on  the  account  stated  was  due  on  the 
same  cause  of  action  as  the  sums  mentioned  in 
the  first  two  counts,  which  is  allowable  by  the 
new  rules.     Mee  v.  Tomlmson,  614. 

A  plea  of  set-off  of  a  smaller  sum  than  that  to 
which  the  plea  is  applied,  is  bad.     Id, 

A  plaintiff  may  still  reply  nil  debet  to  a  set-off, 
notwithstanding  the  rules  H.  T.  4  W.4,  II.  2,3. 
Brown  v.  DasAeney,  646. 

If  he  replies  never  indebted,  he  cannot  give 
payment  in  evidence.    Id, 

The  Court  allowed  the  defendant  to  add  a  spe- 
cial plea,  stating  that  a  certain  contract  was  not 
in  writing,  it  being  uncertain  whether  that  coaM 
be  given  in  evidence  under  the  general  iasoe. 
Smith  V.  Dixon,  668. 

Declaration  on  a  bill  of  exchange,  describing  it 
as  drawn  by  one  J.  S.  on  J.  11^.,  indorsed  by  tk& 
said  J.  S,  to  the  defendant,  by  the  d^endant  to 
the  said  J.  S.,  and  by  the  said  J.  S,  to  the  plaintiff. 
Plea:  that  the  plaintiff,  without  the  knowledge 
of  the  defendant,  took  fi^m  the  said  J.  5.  a  cog- 
novit in  an  action  brought  by  the  plaintiff  against 
the  said  /.  S.,  and  so  gave  him  time^  whereby 
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defendaat  was  discliareed.  Held,  that  the  plain- 
tiff must  be  considerec^  firom  the  statement  in  his 
own  declaration,  to  have  known  that  </.  S,  who 
drew  the  bill  was  the  same  person  with  J.  5.  who 
indorsed  it  to  him,  and  that  his  taking  a  cognovit 
from  such  a  person  was  a  discharge  of  the  de- 
fendant, who  was  in  fact  a  subsequent  parfy  to  the 
bill.  The  omission  in  the  plea  to  state  that  the  cog- 
novit was  given  before  action  brought,  or  to  state 
when  it  was  given,  so  as  to  show  whether  the 
plea  ought  to  have  been  in  bar  of  the  action 
generally,  or  only  in  bar  of  the  further  main- 
tenance of  the  action,  is  only  grouud  for  special 
demurrer.    Hall  v.  Cole,  722. 


PLENE  ADMINISTRAVIT.— See  Executor. 


POOR. — See  Apprentice.    Lunatics. 

A  pauper  agreed  to  work  for  a  master  for  a 
twelvemonth  at  45.  a  week,  to  work  ten  hours  a 
day,  from  five  o'clock  in  tiie  morning  till  six  in 
the  evening,  and  to  leave  off  the  middle  of  the  day 
on  Saturday,  so  as  to  make  up  the  ten  hours  a  day. 
About  a  month  after  entering  into  the  service,  it 
was  agreed  that  the  pauper  should  receive  one 
penny  per  hour  for  over-hours.  The  pauper 
worked  over-hours  at  his  master's  request ;  and 
sometimes  on  Sundays,  for  which  he  was  paid; 
and  he  kept  an  account  of  his  over-time  by  the 
direction  of  his  master  i^^Held,  that  this  was  an 
exceptive  hiring,  which  would  not  confer  a  settle- 
ment    liexy.  Norton  Bavant,  149. 

The  nature  of  the  tenure  of  an  office  to  confer 
a  settlement  must  be  annual.  The  office  of  as^ 
sistant  petty  constable,  under  the  Cheshire  Con- 
stabularv  Act  (10  Geo.  4,  c.  97,)  is  not  an  annual 
office,  therefore  a  general  appointment  to  that 
office  is  not  sufficient  to  eive  a  settlement,  though 
the  pauper  served  the  office  for  upwards  of  fifteen 
months.     Rex  v.  Middlewich,  152. 

Semhle,  that  if  the  appointment  had  been  spe- 
cificaUy  for  a  year,  it  would  have  been  sufficient. 
Id. 

.  The  parish  of  F.  and  the  town  of  F,  were  co- 
extensive, and  more  extensive  than  the  manor  of 
F.  £.  which  was  within  them,  as  well  as  four 
other  manors ;  but  there  was  no  paramount  manor. 
There  were  two  pounds  in  the  parish,  one  in  the 
manor  of  F,  B.  and  the  other  in  one  of  the  other 
manors.  The  pauper  residing  under  a  certificate 
in  the  parish  of  F,  was  anpomted  to  the  office  of 
pinder  for  the  town  of  F.  by  the  homage  at  a 
court  baron  of  the  manor  of  P.B.,  and  was  duly 
sworn  to  execute  the  office,  which  he  did  for  two 
yean:— Held,  that  he  was  not  legally  placed  in 
the  office  so  as  to  acquire  a  settlement  by  serving 
{ui  office.     Rex  v,  St,  Mary,  Newmarket,  154. 


Qtucre,  whether  the  office  ofpmder  of  a  manor 
be  a  public  annual  office  sufficient  to  confer  a 
settlement?     Id. 

It  is  not  by  the  4  &  5  W.  4,  c.  76,  s.  79,  com- 
pulsory on  an  appellant  parish  aeainst  an  order  of 
removal,  to  give  notice  of  appecu  within  twenty- 
one  days  after  notice  of  the  oraer  of  removal  being 
made.     Rex  v.  The  Justices  of  Suffolk,  618. 

It  is  to  be  presumed  that  notice  has  been  given 
to  the  overseers  of  the  parish  in  which  a  parish 
apprentice  is  bound,  according  to  56  G.  3,  c  139, 
s.  2,  before  the  allowance  is  made  by  the  justices; 
and  it  is  not  necessary  for  a  party  who  reues  upon 
the  indenture  at  the  sessions  to  prove  that  such 
notice  has  been  given.  Rex  v.  The  Inhabitants 
of  Whiston,  696. 

Such  notice  is  necessary.    Id, 

An  occupation  of  a  house  by  a  person  who 
was  in  the  habit  of  taking  in  labouring  neople  to 
sleep  in  some  of  the  rooms,  sometimes  letting  a 
bed,  sometimes  half  a  bed,  the  letting  being  gene- 
rally by  the  nieht,  but  sometimes  by  the  week, 
is,  notwithstanding,  an  actual  occupation  within 
the  1 W.  4,  c.  1 8.  Rex  v.  St.  Giles's  in  the  Fields, 
693. 

The  consideration  expressed  in  an  indenture  of 
apprenticeship  was  10/.  paid  to  the  master  b^  a 
public  charity,  the  trustees  of  which  were  parties. 
The  apprentice's  grandfather,  however,  agreed, 
without  the  knowl^ge  of  the  trustees,  to  pay,  and 
did  pay  to  the  master,  after  the  execution  of  the 
indenture,  15L  more  :^ Held,  that  the  indenture 
was  void  by  8  Anne,  c.  9,  s.  39,  for  not  having 
inserted  in  it  the  full  sum  contracted  for  with,  or 
in  relation  to,  the  apprentice.  Rex  v.  Amersham^ 
194. 

By  the  regulations  of  a  firison,  the  appointment 
of  the  turnkevs  and  assistants  employed  was 
vested  in  the  Keeper,  subject  to  the  confirmation 
and  approbation  of  the  visiting  iustices.  The 
salary  was  annual,  and  paid  by  the  treasurer  of 
the  county,  but  in  all  other  respects  the  turnkeys 
were  under  the  immediate  oraers  of  the  keeper, 
who  had  the  power  of  suspension,  but  could  not 
make  a  new  appointment  until  an  inquiry  had 
been  instituted  by  the  visiting  justices : — Held^ 
that  no  settlement  by  hiring  and  service  was 
gained  by  a  turnkey  so  appoicted.  Rjex  v. 
SparshoU,  692. 

A  pauper  hired  a  tenement  for  a  vear :  upon 
the  expiration  of  a  year  he  assigned  all  his  stock, 
crops,  implements,  and  personal  property  to  a 
trustee,  for  the  benefit  of  his  creditors.  The 
trustee  paid  the  year's  rent  out  of  the  proceeds  of 
the  sale  of  that  property ;  and  the  pauper  conti- 
nued to  occupy  the  house  only  for  the  whole  year: 
— Held,  that  as  the  assignment  of  the  crops  gave  a 
right  of  entry  on  Uie  lands,  there  was  no  sufficient 
occupation  by  the  pauper  to  gain  a  settlement: — 
Held  also,  that  the  payment  of  the  rent  by  the 
trustee  out  of  the  proceeds  of  the  sale  was  not  a 
sufficient  payment  of  the  rent  by  the  paupery  as 
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An  aiRdaifit  by  tbe  detadant,  on  takteg  money 
oat  of  Court  which  bod  been  deposited  in  lieu  of 
boil,  stating  that  bail  had  been  pot  in,  but  not 
stating  "  in  due  time :" — Held  sufficient.  Young 
Y.  Maltby,  214. 

A  plaintiff  cannot  be  nonsuited  but  by  bis  own 
consent ;  and  where  at  a  trial  leave  was  given  to 
move  to  enter  a  nonsuit,  and  the  trial  proceeded, 
and  the  juiy  afler  a  long  consideration  disagreed 
upon  their  verdict :—  Held,  that  the  judge  could 
not  in  the  absence  of  the  plaintiff  and  his  counsel 
du-ect  a  nonsuit.    Dewar  v.  Purday,  227. 

Where  a  jury  cannot  agree  in  their  verdict, 
thev  may  be  discharged,  if  circumstances  render 
it  improper  that  they  should  continue  to  deli- 
berate ;  but  the  judge  cannot  nonsuit  the  plaintiff 
without  his  assent.     Id, 

A  notice  for  trial  on  a  day  that  was  Ea$ter 
Tuadtnf^  held  good.     Chamock  v.  Snuth,  217. 

The  Court  will  not  delay  the  trial  of  an  action  ! 
until  alter  the  trial  of  an  indictment  for  perjury  , 
in  a  matter  relating  to  the  cause*    Joknstm  v. 
WardU,  219.  I 

A  trial  at  bar  will  be  granted  on  the  ex  officio  - 
apjdication  of  the  Attorney-General,  where  the  ■ 
interest  of  the  King  as  Duke  of  Laneatter  may 
come  into  question.     Brown  v.  Lord  Granvilie, 
270. 

A  writ  of  summons  dated  on  Sunday  is  wholly  i 
void.     Hanson  v.  Sknckelton,  342.  . 

A  writ  directed  to  the  coroner  need  not  show 
upon  the  face  of  it  the  reason  why  it  is  so  directed. 
Baxter  y,  Gutch,  321. 

A  suggestion  of  the  reason  for  directing  a  writ 
to  the  coroner,  instead  of  the  sheriff,  need  not  be 
made  upon  the  roll  previously  to  the  writ  being 
issued.    Id, 

Where  a  defendant  is  in  custody  in  the  county 
jail  at  the  time  a  ca.  m.  directed  to  the  coroner  is 
issued  against  him,  he  is  suffictendy  charged  in 
execution  under  that  writ  by  its  being  lodged  by 
the  coroner,  with  his  indorsement  upon  it,  with 
the  keeper  of  the  jail.     Id, 

Where  an  attorney  brought  an  action,  and  the 
snmmons  wa*  indorsed,  "  This  wri*  ^"  iwued 
1^  W.  F.  attorney,  in  person,  of,  Sic^'—Held, 
that  tiiough  not  strictly  according  to  the  form 
given  in  Sie  act,  it  was  nevertheless  sufficient 
Yardly  v.  Jones,  332. 

A  defendant  being  under  terms  to  plead  issu- 
ably,  rejoin  gratis,  and  take  short  notice  of  trial  in 
a  country  cause,  for  slander,  pleaded  on  the  19th 
Feb.  a  special  justification,  the  replication  was  de 
injuriA,  and  the  issue  was  delivered  at  half-past 
seven  o'clock  in  the  evening  of  the  27th,  with 
notice  of  trial  for  the  3d  Mftrch.  The  cause  was 
tried  as  an  undefended  cause,  and  a  verdict  was 
found  for  the  plaintiff.  The  Court  made  absolute 
a  rule  for  a  new  trial,  on  the  ground  of  irregu- 
larity, directing  the  costs  to  abide  the  event. 
Pound  V.  Penfold,  323. 


The  Court  reibsed  to  disdunge  an  order  of  a 
judge,  by  which  time  was  given  to  tiie  defiendant 
to  rejoin,  untQ  after  the  plamtiff  had  pcnged  him- 
self m>m  a  contempt  in  tne  non-payment  of  inter- 
locutoiy  costs  in  tne  cause,  although  an  attach- 
ment bad  been  issued  for  the  same  contempt,  but 
it  had  not  been  executed.  Wenham  r,  Douma, 
324. 

Where  the  trial  of  a  cause  eame  on  unex- 
pectedly, and  one  of  the  plaintiff's  witnesMs  and 
both  the  defendant's  counsel  were  abaoity  in  con- 
sequence of  which  the  cause  was  struck  out,  the 
Court  enlaiK^  a  perempCoiy  undertaking  iriuch 
the  plaintiff  iiad  given  to  try  the  came,  hot  on 
the  terms  of  the  payment  of  the  costs  of  the  day 
and  of  the  application.    Saxon  v.  Swaby,  345. 

Rule  calling  on  the  directors  of  an  insurance 
office  to  deliver  up  a  policy,  refused,  where  thcj 
had  refused  to  make  good  a  loss,  and  the  j 
insured  could  not  declare  without  it,  there 
no  action  pending.     Ex  parte  Partridge,  350. 

Countermand  of  notice  of  trial  does  not  pre- 
vent the  defendant  from  having  judgment  as  in 
case  of  a  nonsuit   Dennehey  v.  Hichardmmf  367. 

After  having  obtained  a  rule  for  the  coets  of  the 
day  for  not  proceeding  to  trial,  the  delendant 
cannot,  by  R^.  Gen.  69,  H.  T.  2  W.  4,  have 
judgment  as  in  case  of  a  nonsuit,  though  no  fbrtiier 
proceeding  has  been  taken  in  the  cause  Iot  (bur 
terms.     Palgrave  v.  Justin,  398. 

After  allowance  of  a  writ  of  error  the  plaintiff  in 
error  neglected  to  transcribe  the  record  within  the 
time  limited  by  Reg.  Gen.  10,  H.  T.  4  W. 4,  where- 
upon the  defendant  applied  to  the  officer  of  the 
Court  to  sifip  judgment  otnon-proe,  whidi  he  was  at 
liberty  to  do.  The  officer  refWd,  and  then  the 
transcript  was  removed.  The  Court  below  after- 
wards refused  to  allow  the  defendant  in  eiror  to 
sign  judgment  of  non-pros,  nunc  pro  titnCy  though 
the  fault  was  in  the  officer  of  the  Court  PUt  r. 
WiUiams,  363. 

The  Court  refused  to  allow  an  appearance  to 
be  entered  under  the  2  W.  4,  c.  39,  s.  8,  after  a 
distringas,  on  an  affidavit  which  merely  stated 
eenen&y  that  diligent  inquiry  had  been  made  to 
nnd  the  defendant,  without  success.  The  affi* 
davit  should  specifjr  the  places  where,  and  the 
persons  from  whom,  tiie  inquiries  were  made. 
CopeUmd  v.  Neville,  374. 

The  copy  of  the  writ  of  summons  must  be  left 
on  the  last  of  the  three  times  of  calling  which  are 
required  in  order  to  obtain  a  dUtringai.  Anomy 
380. 


On  a  motion  against  which  cause  n  shown  in 
the  first  instance,  the  counsel  making  the  motioti 
has  the  right  to  reply,  as  in  an  ordinary  case. 
Gibion  v.  Winter,  463. 

A  party  who  applies  by  snmmons  to  a  judge, 
is  not  bound  to  draw  up  an  order  according  to  Uie 
minute  of  the  judge  made  on  the  hearing  of  the 
parties.     MacdougaU  v. ,  462. 
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r  of  the  period  of  occupation,  in  order  to  gain  a  set- 
tlement  by  renting  a  tenement.  Hex  y.  St,  John 
at  Haeknmf,  39. 

An  effective  member  of  a  volunteer  corps  in- 
rolled  under  the  44  Geo.  3,  c.  54,  was  not  sui  juris 
so  as  to  be  competent  to  make  a  valid  contract  of 
hiring,  to  give  him  a  settlement  by  hiring  and 
service.     Kej  v.  Witnesham,  43. 


POOR  RATE. 

By  a  clause  in  a  canal  act  tolls  were  not  to  be 
rated,  and  the  company  were  to  be  rated  from 
time  to*  time  for  and  in  respect  of  the  lands  taken, 
and  the  warehouses  and  other  buildings  to  be 
erected  by  the  company,  **  in  the  same  proportion 
as,  but  not  at  any  nigher  value  or  improved  rent, 
than  other  lands,  grounds,  and  buildings,  l3ring 
near  or  adjacent  thereto,  are  or  shall  for  the  time 
being  be  rated,  and  as  the  lands,  warehouses,  and 
other  buildings  so  taken  and  erected  would  have 
been  ratable  m  case  the  same  had  been  continued 
in  their  former  state,  and  not  been  used  for  the 
purposes  of  the  said  navigation:" — Held,  1st,  that 
the  proper  mode  of  laying  a  poor's  rate  on  the 
company  was  according  to  the  fluctuating  value  of 
adjacent  lands  and  buildin§^s,  and  not  according 
to  then:  value  at  the  time  m  the  formation  of  the 
canal;  and  2dly,  that  the  increased  value  is  to  be 
taken  for  the  time  being  from  whatever  source  it 
may  arise,  and  not  that  the  increase  arising  from 
the  canal  itself  is  to  be  omitted.  Bex  ▼.  Man- 
maitihihire  Canal  Navigation  Company,  464. 

The  proprietors  of  a  river  navigation  formed 
under  an  act  of  parliament,  are  ratable  to  the  re- 
lief of  the  poor  in  every  parish  through  which  it 
passes,  in  proportion  to  the  profits  derived  firom 
the  navigation  in  such  parish.  Rex  v.  Woking, 
539. 

The  proprietors  of  a  river  navigation  running 
through  several  parishes  were  entitled  to  daim  a 
toll  of  4f.  The  trustees  fixed  the  tolls  at  4<.  for 
the  whole  distance,  and  at  diiferent  decreased  rates 
for  fixed  portions  only  of  the  whole  distance : — 
Held,  that  in  calculating  the  sum  at  which  the 
proprietors  were  to  be  rated  in  any  one  parish,  the 
proportion  was  to  be  ascertained  on  a  mileage 
calculation  with  respect  to  the  whole  distance  as 
reeards  the  thorough  trade;  and  on  a  mileage 
cucnlation  with  respect  to  the  distance  gone  over 
as  regards  the  short  trade,  excludins^  in  the  latter 
case  all  trade  in  parts  in  which  ue  particular 
parish  was  not  situated.     Id, 

In  calculating  the  amount  of  profit,  a  deduction 
for  the  necessary  repairs  and  expenses  must  be 
made,  the  proportion  of  the  particuuir  parish  being 
ascertained  where  the  repairs  are  equal  through- 
out the  whole  distance,  by  a  mileage  calculation. 
Id. 

So  a  reasonable  sum  must  be  deducted  for  te- 
nants' profits.    In  this  case  10/.  per  cent,  was 


allowed,  that  being  found  by  the  case  to  be  a  rea- 
sonable sum.    Id. 

No  deduction  is  to  be  made  in  respect  of  sums 
payable  by  the  act  of  parliament  as  compensation 
to  persons  injured  bv  the  navigation,  out  of  the 
pronts  of  the  undertaking ;  such  sums  being  only 
m  the  nature  of  rent  charges,  and  not  a&cting 
the  value  of  the  occupation.     Id. 

A  parish  consisted  of  several  townships:  some 
in  one  county,  which  always  maintained  their  own 
poor  apart  fi^m  each  other  and  firom  the  rest  of 
the  parish :  others,  in  another  county,  which  for« 
merly  maintained  their  poor  jointly,  and  so  con« 
tinued  till  1832,  when  one  of  them  obtained  a 
mandamut  to  appoint  separate  overseers  of  the 
township.  In  1816,  an  order  was  made  on  tho 
parish  at  large,  describing  it  as  "  the  parish  of 
H.  0.,  in  the  county  of  S.*'  (the  county  last  re- 
ferred to)  and  was  unappealed  against: — Held, 
on  an  appeal  against  an  order  of  removal  in  1834, 
from  a  third  parish  to  the  separated  township,  that 
the  latter  was  not  estopped  fix)m  givinjg;  evidence 
to  show  that  the  pauper  was  not  sett^  in  that 
particular  township.  Dubitante^  Patteson,  J. 
Hex  V.  Oldlnuy,  554. 

By  an  act  of  6  Geo.  2,  forming  a  company  of 
proprietors  of  a  river  navigation,  it  was  declared 
that  they  were  not  to  be  taxed  or  assessed  for  the 
same,  or  the  profits  thereof,  at  any  place  except 
S.  or  D.  By  another  act,  2  Geo.  4,  new  cuts  or 
canals,  alterations  and  works  were  made ;  and  it 
was  declared  '*  that  all  and  every  the  provisoes, 
directions,  restrictions,  penalties,  and  forfeitures 
in  the  former  act,  respecting  the  boatmen,  the 
owners,  commanders,  masters,  or  rulers  of  boats, 
keels,  or  vessels,  or  other  persons  employed  there- 
on, or  passing  the  locks,  or  making  obstructions 
thereon,  or  in  any  other  respect  relating  thereto, 
or  for  the  benefit  or  protection  of  ihe  said  navi- 
gation, and  all  other  powers  and  authorities 
therein  contained,  should  extend  and  be  appli- 
cable to  the  said  new  cuts  or  canals,  alterations 
and  works,  as  fiillv  in  eveir  respect  as  if  the  said 
cuts,  &c.  had  onginally  been  part  of  the  said 
river  navigation,  and  had  been  inserted  in  the 
said  several  and  renpective  acts :  "^-Held^  upon 
both  acts  taken  together,  that  lands  taken  for  cuts 
under  the  latter  act,  were  port  of  the  river  navi- 
gation, and  not  liable  to  oe  rated  to  poor  rate^ 
elsewhere  than  in  iS.  or  D.  Rex  v.  Barnby  Dtmi 
89. 

Where,  on  a  question  as  to  the  rateability  of 
freestone  works,  the  sessions  in  a  case  called  it  a 
quarry,  but  stated  all  the  facts  respecting  the  mode 
of  working,  for  the  opinion  of  the  Court,  without 
determining  the  question  whether  it  was  a  mine 
or  not,  the  Court  sent  the  case  back  to  be  re* 
heard  at  the  sessions,  saying  that  the  question  of 
mine,  or  no  mine,  is  a  question  of  fact,  which  the 
sessions  oi^ht  to  determine.  Rex  ▼•  Dtmtfardf 
93. 
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The  method  of  working,  aiid  not  the  nature 
of  the  mbstance  obtained,  is  the  criterion  to  de- 
termine the  question  of  mine  or  no  mine,  so  as  to 
be  exempt  from  poor  rates.  Ret  v.  Dunsford,  93. 

Where  a  coal  mine  extends  under  two  parishes, 
but  all  the  coals  are  raised  in  one,  where  the  only 
shaft  is,  the  occupier  is  liable  to  be  rated  in  each 
parish,  and  not  exclusively  in  that  parish  in  which 
the  coals  are  raised.     Rtx  v.  FoUshill,  71. 

SembUt  that  a  defect  in  the  enumeration  of 
some  of  the  property  in  a  poor  rate,  is  no  ground 
for  refusing  a  nwndamut  to  justices  to  issue  a  dis- 
tress warrant    Rex  v.  WlUon,  407. 
,  Such  a  defect  is  ground  of  appeal.    Id. 

Qu£re,  whether  a  confirmation  by  the  sessions 
of  overseers'  accounts  which  have  been  objected 
to  on  the  ground  that  the  overseers  have  omitted 
to  collect  any  assessment  from  a  party  who  it  is 
alleffed  is  liable  to  be  rated,  is  any  answer  to  an 
appncation  for  a  mandanna  to  justices  to  enforce  a 
rate  on  that  party.     Jd. 

Where  after  a  rule  nisi  for  a  mandamui  to  jus- 
tices to  issue  a  distress  warrant  for  a  poor  rate 
had  been  obtained,  a  tender  of  the  amount  was 
made  by  a  third  party  to  the  oveneem  and  re- 
fused:—fleW,  that  it  was  no  ground  fbr  discharge 
ing  the  rule.     Id* 

On  the  application  of  a  summons  for  non-pay- 
ment of  a  poor  rate,  the  overseer  engaged  before 
the  justices  to  procure  evidence  of  a  beneficial 
occupation.  On  the  hearing  he  failed  to  do  so; 
and  the  justices  deciding  against  the  validity  of 
the  rate  on  that  ground,  refused  to  issue  a  distress 
warrant:— Hf/d;  that  without  a  further  applica- 
tion, afVer  stating  that  the  occupation  need  not 
be  beneficial,  a  mandamus  could  not  be  granted. 
Id. 

Semhle,  that  an  occupier  of  land  within  a  parish, 
to  whom,  on  behalf  of  nimself  and  the  other  tithe 
payers  (k  the  parish,  a  lease  of  the  tithes  of  the 
whole  parish  is  granted  by  the  vicar  at  an  annual 
rent,  the  amount  of  which  is  apportioned,  is  liable 
to  poor  rate  in  respect  of  the  tithes,  though  he 
personaUy  has  no  beneficial  occupation.    Id. 

Where  a  poor-rate  was  made  for  a  parish,  and 
the  name  of  a  party  who  occupied  lands  for  which 
he  was  rated  in  another  parish  was  inserted  after 
the  rate  was  made,  the  Court  refused  to  grant  a 
ntandamuM  to  magistrates  to  issue  a  summons  and 
grant  a  distress  warrant  for  non-payment  of  the 
rates.  JRex  v.  The  Justices  of  Cardiganshire^ 
275. 

In  moving  for  a  mandamus  to  an  overseer  to 
deliver  up  books,  &c.  belonging  to  the  parish,  on 
account  of  his  having  been  con\icted  under  4  & 
5  Will.  4,  c.  76,  B.  97,  a  copy  of  the  conviction 
ovu;ht  to  be  annexed  to  the  amdavits  on  which  the 
nue  is  moved.     Rex  v.  Simms,  614. 

In  debt,  on  the  17  Geo.  2,  c.  3,  s.  2,  against  an 
overseer,  for  refusing  to  allow  inspection  of  the 


rate;  it  is  sufficient  to  allege  in  the  dcclarati<Ri, 
that  tlie  plaintiff  is  an  inhabitant  of  the  parish, 
without  going  on  to  say  that  he  is  a  TBlea  inha- 
bitant.    Batcheldar  ▼.  Hodges,  725. 

That  statute  applies  to  assistant  overseen,  who 
have  the  custody  of  the  rates,  as  well  as  to  a\'er- 
seers,  the  words  of  the  second  section  being  re- 
ferable to  the  words  of  the  fbst,  where  the  ex- 
pressions used  are,  "  chnrchwaidens,  overseers, 
or  other  persons  cuthoriied  to  take  caiw  of  (iie 
poor."    Id. 

The  statute  applies  to  old  as  well  as  modem 
rates,  and  to  those  against  which  the  time  for  ap- 
pealing has  elapsed,  as  well  as  subsisting  rates. 

POWER. 

A  power  was  given  to  iq^nt,  by  "  last  will 
and  testament  in  writing,  or  any  writing  pur- 
porting to  be,  or  in  the  nature  of  a  last  will  and 
testament,  or  by  any  codicil  or  codicils  thereto,  to 
be  by  tlie  appomtor  signed,  sealed,  and  published 
in  the  presence  of  and  attested  by  tliree  or  more 
credible  witnesses."  A  wiQ  was  made.  At  the 
commencement  was  a  declaration  by  the  testatrix 
that  she  did  publish  and  declare  it  to  be  her  last 
will  and  testament  At  the  end,  afVer  a  similar 
declaration,  it  proceeded,  "  in  witness  whereof,  I 
have  set  my  hand  and  seal."  Then  followed  her 
name  and  seal,  and  after  the  word  <*  witness,*'  the 
names  of  three  witnesses : — Held,  that  the  wHl 
was  a  good  execution  of  the  power,  though  it  was 
object^  that  the  attestation  ought  in  terms  to 
have  expressed  tiiat  the  will  was  executed  io  the 
presence  of  the  witnesses.  Doe  d.  SpOshiry  v. 
Btirdett,  591. 


PRACTICE. 

In  a  case  tried  before  the  sheriff,  the  Court 
refused  to  allow  a  motion  for  a  new  trial  afler  the 
fourth  day  of  the  term,  thoi^h  the  sheriff's  notes 
had  not  been  received  untu  the  fifth  day,  when 
the  motion  was  made.    Anonymous,  146. 

The  Court  will  not  grant  a  disirin^  merely 
because  the  defendant  is  resident  in  Irelana. 
Evans  v.  Fry,  185. 

Where  a  rule  was  enlareed  to  a  subsequent 
term,  on  the  usual  terms  of  nling  the  affidavits  a 
week  before  the  term,  the  Court  refused  to  bear 
aiBdaviU  filed  afterwards.  Turner  y.  Vnwim,  \S6. 

Where  a  defendant  docs  not  enter  an  appear- 
ance, and  the  plaintiff  omits  to  do  it  for  him,  it  is 
a  nullity ;  which  is  not  waived  either  by  delay  in 
making  an  application  to  set  aside  the  proceedings, 
or  by  the  defendant  taking  a  step  in  the  cause. 
Robartsy.  Spurr,  201. 

Where  a  defendant  pleaded  by  an  attorney  who 
was  in  partnership,  and  the  partnership  was  after- 
wards dissolved;  and  the  other  partner  took  a 
step  in  the  cause,  which  the  plamtiff's  attorney 
recognized;  the  Court  rcfum  to  set  aside  the 
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proceedings  for  want  of  an  order  to  change  the 
attorney.     Farley  v.  Hehbij  203. 

The  rule  of  court,  £.  T.  41  Geo.  3,  as  to  filing 
and  entering  of  record  the  eommittitur  on  a  jude- 
ment,  only  applies  to  persons  already  in  custo^ 
at  the  suit  of  other  persons.  Deemer  v.  Brooker, 
206. 

Where  an  arrest  was  on  the  29th  of  January, 
and  on  the  10th  of  March  the  defendant  made 
application  to  be  discharged  out  of  custody,  on  ac- 
count of  irregularity  in  3ie  capias : — Held,  it  was 
not  made  within  a  reasonable  time,  as  required  by 
the  rule  of  Court,  33  H.  T.  2  Will.  4.  Fooie  v. 
Dick,  207. 

It  is  a  good  excuse  for  not  proceeding  to  trial 
according  to  a  peremptory  undertaking,  that 
owing  to  the  press  of  business  in  the  Court,  ano- 
ther cause  which  was  in  the  new  trial  paper,  and 
would  have  decided  the  dispute,  had  not  yet  been 
atgued,  and  which  it  was  expected  it  would  have 
been  when  the  undertaken  was  given.  Baron  de 
Riitxen  v.  Richards,  210. 

Where  a  defendant  was  under  terms  of  rejoin- 
ing gratis,  and  the  plaintiff  signed  judgment  for 
want  of  a  rejoinder,  when  he  might  tiave  himself 
added  a  similiter,  the  Court  set  aside  the  judg- 
ment, but  without  coats.     Seaton  v.  Scale,  210. 

On  discharging  a  rule  for  judgment  as  in  case 
of  a  nonsuit,  where  the  plaintiff  had  become  insol- 
vent, and  made  an  assignment  of  his  property  to 
trustees ;  the  Court  required  not  only  a  good  ^- 
remptory  undertaking,  but  also  that  security 
should  l>e  found  for  the  costs.  Nicholson  v.  Milne, 
211. 

Where  a  verdict  was  taken  on  all  the  counts 
by  consent,  with  liberty  to  move  to  enter  a  non- 
suit; the  Court  refused,  after  that  motion  had  been 
discharged,  to  allow  the  defendant  to  confine  the 
verdict  to  any  particular  counts.  Martin  v.  Cole- 
man, 86. 

The  Court  allowed  a  fresh  affidavit  to  be  filed 
in  support  of  a  rule  nisi  to  set  aside  an  award  the 
day  after  the  rule  was  obtained.  Perrin  v.  Kt/mer, 
20. 

The  practice  of  requiring  that  a  party  obtaining 
a  rule  nisi  is  bound  to  take  a&ee  copies  of  the 
affidavits  of  the  otlier  party,  on  showing  cause,  is 
not  adhered  to.    Fitl  v.  Combs,  13. 

A  party  may  make  a  second  application  to  the 
Court  on  the  same  subject,  though  he  has  not 
paid  the  costs  of  a  former  rule  nisi,  which  had  been 
dischaiged.     Wilton  v.  Chambers,  116. 

The  Master,  upon  reference  to  him,  may  re- 
ceive affida\'its,  but  cannot,  except  by  special  di- 
rections in  the  rule,  receive  viva  voce  testimony. 
Noy  V.  Reynolds,  14. 

The  Court  reftised  to  allow  affidavits  to  be  used 
on  showing  cause  against  a  rule  for  a  new  trial, 
where  the  rule  had  been  moved  on  the  report 
alone  without  any  affidavits.  Doe  d.  Johnson  v. 
Baytttp,  270. 


In  an  action  commenced  by  writ,  since  the  Uni« 
formity  of  Process  Act,  against  two  defendants,  a 
verdict  was  found  for  Uie  defendants.  Judgment 
was  entered  up  for  the  defendant  in  the  singular 
number,  and  that  the  plaintiff  sliould  take  nouiing 
by  his  bill,  and  the  word  "  counts"  was  used  in- 
stead of  "  issues."  The  Court  allowed  an  amend- 
ment of  these  mistakes  on  payment  of  costs,  after 
the  term  in  which  judgment  was  signed,  and  al- 
though there  was  a  writ  of  error  pending,  upon 
which  there  was  an  assignment  of  otner  substantial 
errors.    Paddon  v.  Barllelt,  286. 

Where  a  motion  is  made  after  plea  to  change 
the  venue,  it  is  the  dutv  of  the  defendant  to  state 
distinctly  in  his  affidavit  what  witnesses  reside  in 
the  coimtv  into  which  he  seeks  to  change  the 
venue.     Higgins  v.  Houseman,  218. 

Where  the  plaintiff  knew  the  application  would 
be  made,  leave  was  granted  to  change  the  venue 
after  issue  joined,  though  ihe  witnesses  might  al- 
ready be  on  their  way  to  attend  the  trial.  Jones 
V.  Gee,  183. 

Quare,  whether  an  application  to  chanee  the 
venue  in  a  special  jury  case,  can  be  granted  after 
the  jury  are  struck.     Res  v.  Tarpeley,  58. 

In  ejectment,  to  try  the  validity  of  a  will  on 
the  ground  of  insanity,  the  Court  refused  to  enter 
a  suggestion  on  the  rul,  under  3  &  4  Will.  4,  c.  42, 
s.  22,  to  change  the  venue  from  Somersetshire 
to  London,  on  the  ground  that  the  testator  resided 
in  London  at  the  time  of  his  death,  and  that  the 
evidence  of  an  eminent  medical  man  living  in 
London  was  essential,  when  it  appeared  that  the 
testator  was  most  visited  and  lM»t  known  at  his 
country  estate  in  Somersetshire,  where  the  will 
was  made,  and  in  which  coimty  there  were  also 
many  witnesses.     Doe  d.  Baker  v.  Harmer,  80.  " 

A  motion  to  change  the  venue  cannot  be  made 
after  plea,  but  the  defendant  must  wait  until  issue 
is  joined.     Youde  v.  Youde,  338. 

An  attachment  was  granted  for  non-payment 
of  coets,  in  pursuance  of  the  master's  allocatur, 
where  the  service  was  regular,  except  that  the 
party  refused  to  take  the  copy  of  the  rule  and  al- 
locatur, which  was  then  put  under  the  house 
door,     itote  v.  Koops,  213. 

An  attachment  against  an  attorney  for  non- 
payment of  coats  in  pursuance  of  the  master's  al- 
locatur, will  not  be  granted,  unless  there  has  been 
an  absolute  personid  service.  Albin  v.  Toomer, 
215. 

Where  a  defendant,  on  being  served  with  a 
writ  of  summons,  took  forcible  possession  of  it 
after  a  reftisal  to  see  it,  and  then  returned  it  to 
the  person  who  served  him — Held,  it  was  no 
ground  for  an  attachment.     Weeks  y,  Whiteky, 

Where  a  person  behaved  in  so  violent  a  way  as 
to  prevent  a  formal  service  of  a  nile  and  allo- 
catur for  payment  of  costs,  he  being  aware  of  the 
intention  to  do  so: — Held,  sufficient  service  to 
warrant  an  attachment.  Wenham  v.  Downs, 
I  216. 
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An  affidftfSt  by  tbe  detadant,  on  tddng  money 
oat  of  Court  which  had  been  deposited  in  lieu  of 
bail,  stating  that  bail  had  been  put  in,  but  not 
stating  "  in  due  time :" — Held  sufficient  Young 
Y.  Maltby,  214. 

A  plaintiff  cannot  be  nonsuited  but  by  bis  own 
consent ;  and  where  at  a  trial  leave  was  given  to 
move  to  enter  a  nonsuit,  and  the  trial  proceeded, 
and  the  jury  after  a  long  consideration  disagreed 
upon  their  verdict :—  Held,  that  the  judge  could 
not  in  the  absence  of  the  plaintiff  and  his  counsel 
direct  a  nonsuit.    Dewar  v.  Purday,  227. 

Where  a  jury  cannot  agree  in  their  verdict, 
they  may  be  discharged,  if  circumstances  render 
it  improper  that  they  should  continue  to  deli- 
berate ;  but  the  judge  cannot  nonsuit  the  plaintiff 
without  his  assent.     Id. 

A  notice  for  trial  on  a  day  that  was  Ea»ter 
Tuesday,  held  good.     Chamock  v.  Smith,  217. 

The  Court  will  not  delay  the  trial  of  an  action 
until  alter  the  trial  of  an  indictment  for  perjury 
in  a  matter  relating  to  the  cause.  Johuon  v. 
WardU,  219. 

A  trial  at  bar  will  be  granted  on  the  ex  <^io 
application  of  the  Attorney-General,  where  the 
interest  of  the  King  as  Duke  of  Laneatter  may 
come  into  question.  Brown  v.  Lord  Granviiie, 
270. 

A  writ  of  summons  dated  on  Sunday  is  whoUy 
▼oid.     Han$on  v.  Shnckelton,  342. 

A  writ  directed  to  the  coroner  need  not  show 
upon  the  face  of  it  the  reason  why  it  is  so  directed. 
Baxter  yr,  Gutch,Z2\. 

A  suggestion  of  the  reason  for  directing  a  writ 
to  the  coroner,  instead  of  the  sheriff,  need  not  be 
made  upon  the  roll  previously  to  the  writ  being 
issued.    Id. 

Where  a  defendant  is  in  custody  in  the  county 
jail  at  the  time  a  ca,  so.  directed  to  the  coroner  is 
issued  against  him,  he  is  sufficiently  charged  in 
execution  under  that  writ  by  its  being  lodged  br 
Uie  coroner,  with  his  indorsement  upon  it,  with 
the  keeper  of  the  jail.    Id, 

Where  an  attorney  brought  an  action,  and  the 
summons  wail  indorsed,  "  This  wri^  ^^  issued 
by  W,  F.  attorney,  in  person,  of,  &c"^Held, 
that  dioueh  not  strictly  according  to  the  form 
given  in  Sie  act,  it  was  nevertheless  sufficient. 
Yardly  v.  Jones,  332. 

A  defendant  being  under  terms  to  plead  issu- 
ably,  rejoin  gratis,  and  take  short  notice  of  trial  in 
a  country  cause,  for  slander,  pleaded  on  the  19th 
Feb,  a  special  justification,  the  replication  was  de 
injwid,  and  the  issue  was  delivered  at  half-past 
seven  o'clock  in  the  evening  of  the  27th,  with 
notice  of  trial  for  the  3d  Mftrch,  The  cause  was 
tried  as  an  undefended  cause,  and  a  verdict  was 
found  for  the  plaintiff.  The  Court  made  absolute 
a  rule  for  a  new  trial,  on  the  ground  of  irregu- 
larity, duTcting  the  costs  to  abide  the  event 
Pound  v.  Penfold,  323. 


The  Court  reibsed  to  ditdinge  an  order  of  a 
judge,  by  which  time  was  eiren  to  flie  defisidant 
to  rejoin,  until  after  the  plamtiff  had  paiged  him- 
self m>m  a  contempt  in  Uie  non-payment  of  inter- 
locutoiy  costs  in  the  cause,  although  an  attach- 
ment had  been  issued  for  the  same  contempt,  but 
it  had  not  been  executed.  Wenham  t.  Dowmes, 
324. 

Where  the  trial  of  a  cause  came  on  unex- 
pectedly, and  one  of  the  plaintiff's  witnesacs  and 
both  the  defendant's  counsel  w^e  absent^  in  coo- 
sequenee  of  which  the  cause  was  struck  out,  the 
Court  enlarged  a  perempCoiy  undertaking  which 
the  plaintiff  had  given  to  try  the  cause,  but  on 
the  terms  of  the  payment  of  the  costs  of  the  day 
and  of  the  application.    Saxon  v.  Swaby,  945. 

Rule  calling  on  the  directors  of  an  insurance 

office  to  deliver  up  a  policy,  refiised,  where  they 

I  had  refused  to  make  good  a  loss,  and  the  party 

I  insured  could  not  declare  without  it,  there  beiDg 

-  no  action  pending.    Ex  parte  Partridge,  35(L 

Countermand  of  notice  of  trial  does  not  pre- 
<  vent  the  defendant  from  having  judgment  as  in 
j  case  of  a  nonsuit   Dennehey  v.  Hichardmm,  367. 

After  having  obtiuned  a  rule  for  the  costs  of  the 

;  day  for  not  proceeding  to  trial,  the  defendant 

cannot,  by  Reg.  Gen.  69,  H.  T.  2  W.  4<,  have 

judgment  as  in  case  of  a  nonsuit,  though  no  further 

I  proceeding  has  been  taken  in  the  cause  fo  four 

,  terms.     Patgntve  v.  Justin,  398. 

After  allowance  of  a  writ  of  error  the  plaintiff  in 
error  neglected  to  transcribe  the  record  within  the 
time  limited  by  Reg.  Gen.lO,  H.  T.  4  W.4,  where- 
upon the  defendant  applied  to  the  officer  of  the 
Court  tosifip  judgment  of  noii-^>ror,  which  he  was  at 
liberty  to  do.  The  officer  refused,  and  then  the 
transcript  was  removed.  The  Court  below  aftei^ 
wards  refused  to  allow  the  defendant  in  error  to 
sign  judgment  of  non-rnvs,  nunc  pro  tunc,  though 
the  fault  was  in  the  officer  of  the  Court  PUt  v. 
WiUiams,  363. 

The  Court  refused  to  allow  an  appearance  to 
be  entered  under  the  2  W.  4,  c.  39,  s.  3,  after  a 
distringas,  on  an  affidavit  which  merely  stated 
eenenuly  that  diligent  inquiry  had  been  made  to 
find  the  defendant,  without  success.  The  affi- 
davit should  specify  the  places  where,  and  the 
persons  from  whom,  the  inquiries  were  made. 
Copeland  v.  NevUle,  374. 

The  copy  of  the  writ  of  summons  must  be  left 
on  the  last  of  the  three  times  of  calling  whieh  are 
required  in  order  to  obtain  a  distringas.  Awmy- 
380. 


On  a  motion  against  which  cause  is  riiown  in 
the  first  instance,  the  counsel  making  ^e  motion 
has  the  right  to  reply,  as  in  an  ordinary  case. 
Gibson  v.  Winter,  463. 

A  party  who  applies  by  sununons  to  a  judge, 
is  not  boimd  to  draw  up  an  order  according  to  me 
minute  of  the  judge  made  on  the  hearing  of  the 
parties.     Macdougall  v. ,  462. 
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Though  the  effect  of  a  plaintiff  recovering  a 
verdict  will  only  be  to  make  him  the  trustee  for 
the  defendant  for  half  the  amount  recovered,  the 
Court  will  not  stay  the  proceedings  in  such  action 

on  the  payment  of  the  other  half  of  the  sum 
Bought  to  be  recovered,  but  will  leave  the  de- 
fendant to  his  remedy  in  equity.     Barlow  and 

Wife  V.  Letdi,  479. 

A  promissory  note  was  given  by  a  brother  to 
his  two  sisters  jointly  for  100/.,  each  of  them 
having  separately  lent  htm  50/.  One  of  the  sis- 
ters married,  and  the  other  died ;  and  the  brother 
took  out  a^inistration  to  the  effects  of  the  de- 
ceased sister.  An  action  was  brought  agafaut 
him  for  the  whole  amount  by  the  surviving  sister 
and  her  husband :— Hf/(/,  that  the  Court  could 
not,  in  the  exercise  of  an  equitable  jurisdiction, 
stay  the  proceedings  upon  payment  into  Court 
of  50/.    Id. 

Since  the  rule  of  H.  T.  4  W.  4,  No.  15,  it  is 
not  necessanr  to  set  out  in  the  issue  and  Nizi 
Priut  record,  a  previous  plea  in  abatement  and 
judgment  of  respondeat  ouster  thereon ;  the  omis- 
sion to  do  so  is  no  ground  for  setting  aside  a  ver- 
dict or  arresting  the  judgment,  even  where  the 
issue  had  been  refused  by  the  defendant  on  that 
ground.    Pepper  v.  Whalley,  480. 

A  plaintiff  may  not,  since  the  passing  of  the 
Uniformity  of  Process  Act,  sue  out  bailable  pro- 
cess against  two  and  declare  against  one  only. 
Carson  v.  Dotvdingf  507. 

The  Court  will  not  grant  sl  distringas  where  the 
three  calls  have  been  all  made  on  we  same  day. 
Crass  Y,  WUkins,5l6. 

The  writ  of  summons  was  in  an  action  "  on 
promisei^"  and  those  words  were  omitted  in  the 
dedaration,  but  which  appeared  a  good  declara- 
tion in  assumpsit : — Held,  not  to  be  an  irregu- 
larity.    Straughan  v.  Buckle,  519. 

A  copy  of  a  writ  of  summons  was  served  on  a 
person  oy  a  wrong  name: — Held,  that  he  was 
not  bound  to  make  application  to  set  it  aside. 
Hmton  V.  Stevens,  521. 

A  notice  of  declaration,  in  which  he  was 
rightly  named,  being  afterwards  served  .---Held, 
he  was  bound  to  apply  to  a  judge  at  chambers 
within  four  days,    id, 

A  Sunday  not  being  either  ^e  first  or  last,  is 
to  be  reckoned  one  of  the  four  days.     Id. 

A  nde  for  judgment  as  in  case  of  a  nonsuit 
having  been  served  more  than  seven  years  after 
the  plamtiff 's  default  on  the  London  agent  of  the 
plaintiff's  attorney^  who  had  ceased  to  act  for 
him,  and  knew  nothing  either  of  him  or  of  the 
plainti^  the  Court  refused  to  make  the  rule  abso- 
lute, but  enkraed  it,  so  as  to  give  the  defendant 
time  to  serve  U  on  some  other  person,  no  delay  in 
the  trial  being  thereby  incurred.  Curtis  v.  Ta- 
bram,  523. 

Distringas  granted  though  two  of  the  calls 


made  were  not  aoeording  to  previous  appoint* 
ment.     Hickman  v.  DalUmore,  524. 

Tuftonstreet,  in  the  county  of  Middlesex,  is  a 
sufficient  description  of  a  defendant  in  a  writ  of 
summons.     Cooper  v.  WheaU,  525. 

Where  a  rule  has  been  discharged  in  the  Bail 
Courts  that  fact  is  an  answer  to  a  similar  applica- 
tion in  the  full  Court,  though  there  may  be  new 
facts  stated  in  the  affidavit,  if  tbey  might  have 
been  brought  before  the  Court  on  the  &st  occar 
sion.     Rossett  v.  Hartley,  581. 

Where  at  the  trial  of  an  action  the  judge  sug- 
gests the  withdrawal  of  a  juror,  and  the  plaintiff 
acts  on  the  suggestion,  the  Court  will  stay  the 
proceedings  in  a  second  action  commenced  by 
the  same  plaintiff  for  the  same  cause,  even  where 
on  the  first  occasion  he  conducted  the  case  in 
person.     Moscati  v.  Lawson,  572. 

It  is  no  excuse  for  the  delav  of  a  whde  term, 
on  a  motion  to  set  aside  an  order  of  a  judge,  that 
a  person  had  been  ill  and  unable  to  leave  his 
house  to  make  an  affidavit  Oc^on  v.  France, 
672. 

A  motion  to  set  aside  a  writ  of  summons  for  ir- 
regularity must  be  made  within  four  days.  Chubb 
V.  Nicholson,  666. 

On  a  sham  plea  being  pleaded,  the  Court  will 
not  give  the  plaintiff  leave  to  sign  judgment  as  for 
want  of  a  plea.  Cooper  and  another  v.  Jones,  642. 

Issue  having  been  joined  in  Trinity  Term  in  a 
country  cause,  and  no  notice  of  trial  given  for  the 
next  assizes,  the  defendant  cannot  move  for  judg- 
ment as  in  case  of  a  nonsuit  until  after  Ae  follow- 
ing Spring  Assizes.     Douglas  v.  Winn,  662. 

After  several  defaults  in  trying  a  cause  the 
Court  will  enlarge  a  peremptoiy  undertaking  on 
the  terms  of  the  plaintiff  paying  the  costs  of  the 
day.     Dennehaye  v.  Richardson,  653. 

A  rule  for  iudgment  as  in  case  of  a  nonsuit  may 
be  granted,  though  eight  years  have  elapsed  since 
the  default  of  the  plaintiff.  Curtis  v.  Tabram, 
645. 

The  Court  has  no  power  to  call  on  the  assig- 
nees of  an  attorney  who  has  become  bankrupt,  to 
deliver  up  title-deeds  of  a  client  which  have  come 
into  their  possession  under  the  fiat.  £r  parte 
Eoy,  669. 

The  sum  indorsed  on  the  writ  being  above  20/., 
but  the  sum  claimed  by  the  particulars  being  less, 
the  Court  will  not  discharge  a  rule  for  jud^ent 
as  in  case  of  a  nonsuit  on  an  undertakmg  to  try 
before  the  sheriff.     Frodsham  v.  Round,  667. 

A  rule  for  the  consolidation  of  several  actions 
against  the  underwriters  on  the  same  policy  may 
be  obtained  before  dedaration.  HolUngsworth  v. 
CoUinson,  691. 

After  judgment  of  non-^ros,  a  rule  for  the  de- 
fendant to  take  out  money  deposited  in  lieu  of 
bail  is  nisi  only.     Wild  v.  Rickman,  670. 

On  the  same  motion  the  Court  granted  leave  to 
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■tick  up  a  nile  nki  to  compute  and  afterwank 

ts'l^K^^''^^  '"  **»^  ^'  B-  Office.    Broom  v. 
5/i///e,  672. 


PRESUMPWON. 

In  all  questions  upon  the  existence  of  life  at  a 
particular  time,  the  presumption  in  favour  of  life 
must  be  governed,  and  the  weight  that  is  to  be  at- 
tached to  it,  regulated  by  the  circumstances  of 
each  particular  case;  and  the  determination  of 
the  question  is  for  a  jury  or  the  sessions.  Rex  v. 
Harbome,  36. 

The  sessions  were  justified  in  presuming  that  a 
first  wife  was  alive  at  the  time  of  a  second  mar- 
najge  of  the  husbsnd,  on  evidence  being  given  of 
a  letter  from  her  dated  at  Van  Dieman%  Land 
twenty-five  days  before  the  time  of  the  second 
mamage.    Id. 


PRISON£R.-*See  Insolvkkt. 
PROBATE.— See  Ecclbsiastical  Law. 

PROHIBITION.-See  Ecclesiasticai.  Law. 

Several  pleas  may  now  be  pleaded  in  an  action 
of  prohibition.     Hail  v.  Maule,  583. 

QUARE  IMPEDIT.^See  Pleading. 


REQUESTS,  COURT  OF. 


Where  a  verdict  was  given  for  2/.  Ss.  6d,\ 
goods  sold,  after  deducting  4/.  19*.  6d.  for  tuiri 
and  money  nayments  :--Held,  that  the  claim  ^ 
a  balance  of  an  account  on  demand  onginalJr  d 
%?^W  ^^;  ^'^«  47  Geo.  3,  sess.  1,  c.  4,  J 
(Blackheath  Act^;  and  therefore  that  no  sukJ 
tion  to  deprive  the  plaintiff  of  costs  could  be^a 
tered.     Moreau  v.  Hick$y  87. 

Where  a  Court  of  Requests  Act  applies  to  4 
fendante  residing  within  the  jurisd«3on,  the  aj 
davit  of  a  defendant  applying  to  enter  a  suasn 
Uon  to  dennve  the  phimtiff  of  costs,  ought  to!fi>i 
that  t^e  defendttit  was  residing  there  at  the  \m 
of  action  brought,  as  weD  as  merely  describid 
him  as  resident  there  at  the  time  of  affidsd 
sworn.    Id. 

If  a  ddendant,  liable  to  be  sued  in  the  wJ 
S1'"1^^S'*J?  ^^  Requests,  omits  to  plead  tL^ 
Statute  (23  G.  2,  c.  2?,)  in  bar  of  a  suit  ink  ^ 
penor  Coiui,  or  to  apply  for  a  nonsuit  at  the  frial 
on  the  ground  that  the  claim  is  less  than  40s.,  tb 
Court  will  not  after  verdict  enter  a  suggestiou  to 
deprive  the  plaintiff  of  his  costs.  Clark  y.  Hamki, 


RATE.<-*See  Justices.    Mandamus. 
Poor. 

A  sewer-rate  was  imposed  upon  certain  puUic 
offices  m  Somerset  HouMe,  and  its  amount  levied 
upon  tiie  goods  of  a  person  who  had  an  office  in 
that  building,  to  which  he  repaired  every  day  for 
Uie  purpose  of  transacting  business,  but  in  which 
he  did  not  reside.  Somerset  Home  is  drained  by 
sewers  of  its  own,  but  derives  an  indirect  benefit 
from  the  general  drainage  of  tlie  neighbourhood, 
rhe  officer  was  treated  as  an  occupier,  and  held 
to  be  properly  made  liable  to  the  rate  required  for 
the  support  of  the  sewers,  and  (he  Court  would 
not  inquire  into  the  question  of  the  amount  of 
the  benefit.     Soadif  v.  WiUon,  256. 

If  commissioners  of  sewers  have  jurisdiction  to 
rate  a  particular  district,  the  Court  will  not 
minutely  inquire  into  the  way  in  which  they  have 
exercised  that  jurisdiction.     Id. 


REAL  ACTION.-^ee  Practice. 


REPLEVIN.-See  Costs.      Landlord  akd 
Tenant. 


SALE.— See  Aqemt. 

A  signature  by  an  auctioneer's  dark,  in  the 
character  of  witness  merely  to  a  contract  for  the 
sale  of  property,  which  is  signed  by  the  puichssrr 
alone,  is  not  a  sufficient  signing  of  an  agreement 
or  memorandum,  or  note  tiiereof,  by  an  a^ent  of 
tiie  seller,  to  satisfy  tiie  Statute  of  Rwids/  Gof 
hell  V,  Archer,  31. 

Qtttfre,  whether  it  would  have  been  sufficient 
even  if  the  document  had  shown  upon  Uie  face  of 
It,  that  Uie  clerk  had  knowledge  of  iu  contents? 
Id. 

The  receipt  of  deposit  money  by  an  anctioneer'i 
clerk,  which  was  paid  over  to  the  seller,  and  s 
letter  from  die  solieitors  of  tiie  seller  admitting 
that  no  tide  could  be  made,  and  offering  to  relin- 
quish the  purchase,  and  pay  the  charges  of  in- 
vestigating the  titie,  do  not  amount  to  a  ratifica- 
tion of  an  imperfect  contract  for  tiie  sale  of  pro- 
perty by  auction,  which  was  only  signed  by  the 
purchaser  and  tiie  auctioneer's  clerk  in  tiie  cha- 
racter of  witness,  so  as  to  satisfy  the  Statute  of 
Frauds ;  for  the  receipt  of  the  money  is  a  transac- 
tion distinct  from  tiie  power  to  contract,  and  is 
wiUiin  the  ordinary  scope  of  the  dcrk's  dnty; 
and  the  hitter,  not  containtng  any  of  the  terms  of 
the  contract,  cannot  be  connected  with  what  had 
been  previously  done,  witiiout  resortin?  to  parol 
evidence.     Id,  ©      r« 

The  owner  of  chattels  stolen,  who  prosecutes 
the  thief  to  conviction,  may  recover  tiieir  value  in 
trover  from  a  person  who  purchased  them  from 
the  thief  by  a  bona  Jide  sale,  but  not  in  market 
overt,  and  sold  them  again  in  market  overt  before 
the  conviction,  notice  of  tiie  felony  having  been 
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■  >■  '  ven  whUst  they  were  in  hii  posKanon.  Peer  v. 

'umphreyf  28. 

, '  Upon  a  sale  of  an  interest  in  land  by  auction, 
;i  e  vendee  signed  a  contract  on  the  back  of  the 
^'  inted  particulars  of  sale  which  contained  the 

^  mditions ;    but  there  was  no  signature  by  the 

..\  mdors  or  by  any  one  authorized  by  them : — Heldy 

y^^'  lat  a  subsequent  letter  written  by  one  of  the 

mdors,  in  which  he  spoke  of  the  sale  as  "  our 

lie  to  the  vendee,"  and  referred  to  ihe  condi- 

-  •  one,  was,  coupled  with  the  contract,  sufficient  to 
'^'^.^itiBfy  the  Sutute  of  Frauds.     Dobell  v.  Hutck- 

-^  nton  and  Holdiwortk^  394. 

■  ..[  Particulars  of  the  sale  by  auction  of  a  pubUo- 
>..'.iOuse,  described  the  premises  as  being  hdd  for  an 

.^^\  mexpired  term  of  years  at  a  rent  of  b5L ;  and  as 

tomprisin^,  amongst  other  things,  a  yard.    By 

he  conditions  the  contract  was  to  be  completed 

' '  m  the  25th  June,  and  any  error  or  mistake  in 

'    he  description  of  the  property  was  to  be  matter 

-  )f  compensation,  to  be  fixed  by  arbitration.     In 

-  act  the  yard  was  not  held  under  the  lease,  but 

-  mder  a  tenancy  from  year  to  year,  at  a  further 
-rent  of  10/.;  the  vendors,  however,  procured  a 

■  4ease  for  the  same  term  of  the  yard,  at  an  addi- 
tional rent  of  8/.,  dated  on  23d  June,  but  not,  in 
fact,  executed  until  long  after  the  25th  June. 
The  yard  was  essential  to  the  enjoyment  of  the 
premises :  — HieU,#that  this  defect  was  not  matter 

,^  of  compensation  under  the  terms  of  the  condi- 
.  lion ;  but  such  a  defect  in  title  as  justified  the 
■  vendee  iu  vacating  the  contract.     Id, 

By  the  custom  of  trade  in  Liverpool  the  transfer 
'  of  a  delivery  order  firom  the  vendor  to  the  vendee 
'  of  the  goods  enables  the  latter  to  go  into  the 
market  and  dispose  of  such  goods.     In  a  case 
J  where  the  vendee  had  thus  disposed  of  part  which 
:.  had  been  delivered  according  to  his  oraer,  and  he 
,  then  became  bankrupt,  the  rest  of  the  goods  re- 
maining in  the  warehouse  of  the  vendor: — Held, 
that  the  latter  was  entitled  to  retain  them ;  the 
giving  of  the  delivery  order  not  operating,  as  be- 
tween the  original  vendor  and  vendee,  as  a  com- 
plete transfer  of  the  goods.     TownUy  v.  Crump, 
584. 

Goods  under  such  circumstances  are  not  in  the 
order  and  disposition  of  the  bankrupt  vendee  at 
the  time  of  his  bankruptcy,  within  the  operation 
of6Geo.  4,  c.  16,  s.  72.     Id, 

A  person  devised  specific  property  to  his  son, 
and  other  specific  property  to  his  daughters  as  te- 
nants in  common.  The  several  devisees  agreed  to 
a  sale,  and  both  properties  were  sold  to  one  person 
in  several  lots,  partly  by  auction  and  partly  by 
private  contraict,.  but  each  sale  was  subject, 
amongst  others,  to  a  condition  *<  that  in  case  the 
purchaser  should  be  let  into  possession  before  the 
payment  of  the  purchase-money,  he  should  be 
considered  as  tenant  at  will  to  the  vendors,  and 
pay  interest  after  the  rate  of  4/.  per  cent,  per 
annum  on  the  amount  of  the  purchase-money,  as 
and  for  rent  The  defendant  was  let  into  posses- 
sion : — Held,  that  such  sale  was  a  separate  and 

VOL.  I. 


distinct  contract,  and  that  a  count  stating  it  as 
one  entire  contract  with  tlie  devisees  jointly  for 
the  whole  property,  was  bad :— HeA/,  also,  the  de- 
visees, having  separate  interests,  could  not  main- 
tain a  joint  action  for  use  and  occupation,  on  the 
mere  fact  of  the  defendanthaving  been  let  into  pos- 
session. Quare,  whether  in  such  a  case  use  and  oc- 
cupation is  maintainable  at  all.  "Per  Littledale,  J. 
Seaton  v.  Booth,  743. 


SCIRE  FACIAS.— See  Amendiibnt.    Plea]>- 
iKO.    Warrant  op  Attorney. 

The  Court  will  not  grant  a  rule  absolute  in  the 
first  instance  to  qu/uh  a  $cire  Jaeias  op  pa3rment 
of  costs  for  irregularity,  on  ue  motion  of  the 
party  who  sued  it  out.    Ade  v.  Stubbi^  520. 


SEA. 

A  custom  for  the.inbabitanU  of  a  parish  to  Uke 
fifom  a  private  close,  which  adjoins  the  sea,  sand 
drifted  there,  for  manure,  amounts  to  a  custom 
to  take  profits  in  aUeno  $olo,  and  is  bod.  Blew- 
iit  V.  Tregonning,  431. 

Such  a  right  cannot  be  claimed  by  custom. 
Id. 


SECURITY  FOR  COSTS. -See  Costs. 


S£SSIONS.~See  Mandamus.    Poor.    Wat 

Where  by  the  practice  of  the  sessions  eight 
days'  notice  of  appeal  was  required  at  the  first 
sessions,  against  an  order  of  removal,  but  fourteen 
days'  notice  of  an  adjourned  appeal,  and  an  appeal 
was  dismissed  for  want  of  sufficient  notice  for  the 
adjourned  sessions,  the  Court  refused  to  interfere 
with  the  practice.  Res  v.  The  Jutticei  of  Moh' 
mauihihire,  HI. 

A  notice  of  an  intended  application  to  the  ses- 
sions, under  4  &  5  W.  4,  c.  76,  s.  73,  for  an  order 
on  the  putative  father  of  a  bastard  child,  must  be 
given  under  the  hands  of  the  overseers  or  guar- 
dians :  it  lies  upon  them  to  show  that  proper  no- 
tice was  fi:iven,  and  the  objection  is  not  waived, 
though  the  father  appears  at  the  sessions,  and 
takes  an  objection  'to  its  being  the  next  sessions, 
and  does  not  produce  the  original  notice  served 
upon  him.  The  King  v.  The  Justicet  of  Camar- 
vonshire,  324. 

By  1  &  2  W.  4,  c.  34,  s.  45,  (the  Game  Act), 
an  appeal  is  eiven  to  the  sessions  against  any 
conviction  under  it,  to  any  person  aggrieved  by 
such  conviction,  provided  he  give  to  the  com- 
plainant within  a  certain  time  a  notice  in  writing 
of  such  appeal  and  of  the  cause  and  nature  there- 
of:— Heut,  that  the  sessions  had  no  power  to  ad- 
judicate on  a  matter  not  stated  in  the  notice;  and 
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■tick  up  a  rule  ntn'  to  oompate  and  afterwards 
the  rule  absolute  in  the  K.  B.  Office.  Broom  v. 
StiUle,  672. 


PRESUMPTION. 

In  all  questions  upon  the  existence  of  life  at  a 
particular  time,  the  presumption  in  favour  of  life 
must  be  governed,  and  the  weight  that  is  to  be  at- 
tached to  it,  regulated  bv  the  circumstances  of 
each  particular  case;  and  the  detennination  of 
the  question  is  for  a  jury  or  the  sessions.  Rex  v. 
Harbome,  36. 

The  sessions  were  justified  in  presuming  that  a 
first  wife  was  alive  at  the  time  of  a  second  mar- 
riage of  the  husbsnd,  on  evidence  being  eiven  of 
a  letter  from  her  dated  at  Van  Dieman  s  Land 
twenty-five  days  before  the  time  of  the  second 
marriage.     Id. 


PRISON£IL--See  Insolvent. 


PROBAT£.*-See  Ecclbsiastical  Law. 


PROHIBITION.— See  Ecclesiastical  Law. 

Several  pleas  may  now  be  pleaded  in  an  action 
of  prohibition.     Hall  v.  Maule,  583. 


QUARE  IMPEDIT.— See  Pleading. 


REQUESTS,  COURT  OF. 


I 


RATE.^See  Justices. 
Poor. 


Mandamus. 


A  sewer-rate  was  imposed  upon  certain  public 
offices  in  Somenet  House,  and  its  amount  levied 
upon  the  ^oods  of  a  person  who  had  an  office  in 
that  building,  to  which  he  repaired  eveiy  day  for 
the  purpose  of  transacting  business,  but  in  which 
he  did  not  reside.  Somenet  House  is  drained  b^ 
sewers  of  its  own,  but  derives  an  indirect  benefit 
from  the  general  drainage  of  tlie  neighbourhood. 
The  officer  was  treated  as  an  occupier,  and  held 
to  be  properly  made  liable  to  the  rate  required  for 
the  support  of  the  sewers,  and  the  Court  would 
not  inquire  into  the  question  of  the  amount  of 
the  benefit.     Soadj^  v.  Wilson,  256. 

If  commissioners  of  sewers  have  jurisdiction  to 
rate  a  particular  district,  the  Court  will  not 
minutely  inquire  into  the  way  in  which  they  have 
exercised  that  jurisdiction.     Id» 


REAL  ACTION.— See  Practice. 


REPLEVIN.— See  Costs.      Landlord  and 
Tenant. 


for  I 


Where  a  verdict  was  given  for  2/.  8s.  6d. 
goods  sold,  after  deducting  4/.  19i.  6d.  for  tuition 
and  money  payments : — Held,  that  the  claim  was 
a  balance  of  an  account  on  demand  originally  ex- 
ceeding 5/.  within  47  Geo.  3,  sess.  1,  c.  4,  s.  4, 
(Blackheath  Act^ ;  and  therefore  that  no  sugges- 
tion to  deprive  tne  plalntifi*  of  costs  could  be  en- 
tered.    Moreau  v.  Hicks,  87. 

Where  a  Court  of  Requests  Act  ap^es  to  de- 
fendants residiuf  within  the  jurisdictton,  the  affi- 
davit of  a  defendant  ajp^ying  to  enter  a  sugges- 
tion to  deprive  the  plaintiff  of  costs,  ought  to  show 
that  the  defendant  was  residing  there  at  the  time 
of  action  brought,  as  well  as  merely  describing 
him  as  resident  there  at  the  time  of  affidavit 
sworn.    Id. 

If  a  defendant,  liable  to  be  sued  in  the  West- 
minster Court  of  Requests,  omits  to  plead  the 
Statute  (23  G.  2,  c  27,)  in  bar  of  a  suit  in  a  su- 
perior Court,  or  to  anply  for  a  nonsuit  at  the  trial, 
on  the  ground  that  the  claim  is  less  than  40s.,  the 
Court  will  not  after  verdict  enter  a  suggestion  to 
deprive  the  plaintiff  of  his  costs.  Clark  v.  Hamlet, 
177. 

SALE.— See  Agent. 

A  signature  by  an  auctioneer's  dark,  in  the 
character  of  witness  merely  to  a  contract  for  the 
sale  of  property,  which  is  signed  Yny  the  purchaser 
alone,  is  not  a  sufficient  signing  of  an  agreement 
or  memorandum,  or  note  therrof,  by  an  agent  of 
the  seller,  to  satisfy  the  Statute  of  I^ds.  Gi^ 
heU  v.  Archer,  31. 

Quare,  whether  it  would  have  been  sufficient, 
even  if  the  document  had  shown  upon  the  &ce  of 
it,  that  the  clerk  had  knowledge  of  its  contents  I 
Id. 

The  receipt  of  depoat  money  bv  an  auctioneer's 
clerk,  which  was  paid  over  to  the  seller,  and  s 
letter  from  the  solicitors  of  the  seller  atoitting 
that  no  title  could  be  made,  and  offering  to  relin- 
quish the  purchase,  and  pay  the  charges  d  in- 
vestigating tlie  title,  do  not  amount  to  a  ratifica- 
tion of  an  imperfect  contract  for  the  sale  of  pro- 
perty by  auction,  which  was  only  signed  by  tbe 
purchaser  and  the  auctioneer's  clerk  in  the  chs- 
racter  of  witness,  so  as  to  satisfy  the  Statute  of 
Frauds ;  for  the  receipt  of  the  money  is  a  traosac- 
tion  distinct  from  the  power  to  contract,  and  is 
within  tlie  ordinary  scope  of  the  clerk's  duty;  | 
and  the  latter,  not  containing  any  of  the  terms  of 
the  contract,  cannot  be  connected  with  what  had 
been  previously  done,  without  resorting  to  parol 
evidence.     Id, 

The  owner  of  chattels  stolen,  who  prosecutes 
the  thief  to  conviction,  may  recover  their  value  in 
trover  from  a  person  who  purchased  them  from 
the  thief  by  a  bona  fide  sale,  but  not  in  market 
overt,  and  sold  them  again  in  market  overt  before 
the  conviction,  notice  of  the  felony  having  been 
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^ven  whilst  they  were  in  hii  poMCMJon.   Peer  v. 
Humphrey,  28. 

Upon  a  sale  of  an  interest  in  land  hy  auction, 
ihe  vendee  signed  a  contract  on  the  back  of  the 
mnted  particulars  of  sale  which  contained  the 
X)iiditions;  but  there  was  no  signature  by  the 
vendors  or  by  anyone  authorized  by  them : — Held, 
hat  a  subsequent  letter  written  by  one  of  the 
vendors,  in  which  he  spoke  of  the  sale  as  "  our 
ale  to  the  vendee,"  and  referred  to  the  condi- 
tions, was,  coupled  with  the  contract,  sufficient  to 
iatisfy  the  Sutnte  of  Frauds.  Dobell  v.  Hutch- 
mum  and  H&ldnoorth,  394. 

Particulan  of  the  sale  by  auction  of  a  public- 
house,  described  the  premises  as  being  held  for  an 
unexpired  term  of  years  at  a  rent  of  55/. ;  and  as 
compriain^,  amongst  other  things,  a  yard.  By 
the  conditions  the  contract  was  to  be  completed 
on  the  25th  June,  and  any  error  or  mistake  in 
the  description  of  the  property  was  to  be  matter 
of  compensation,  to  be  fixed  by  arbitration.  In 
fact  the  yard  was  not  held  under  the  lease,  but 
under  a  tenancy  from  year  to  year,  at  a  further 
rent  of  10/.;  the  vendors,  however,  procured  a 
lease  for  the  same  term  of  the  yard,  at  an  addi- 
tional rent  of  8/.,  dated  on  23d  June,  but  not,  in 
fact,  executed  until  long  after  the  25th  June. 
The  yard  was  essential  to  the  enjoyment  of  the 
premises :  ^Held,AhaX  this  defect  was  not  matter 
of  compensation  under  the  terms  of  the  condi- 
tion ;  but  such  a  defect  in  title  as  justified  ihe 
vendee  in  vacating  the  contract.     Id, 

By  the  custom  of  trade  in  Liverpool  ihe  transfer 
of  a  delivery  order  firom  the  vendor  to  the  vendee 
of  the  goods  enables  the  latter  to  go  into  the 
market  and  dispose  of  such  goods.  In  a  case 
where  the  vendee  had  thus  disposed  of  part  which 
had  been  delivered  according  to  his  order,  and  he 
then  became  bankrupt,  the  rest  of  the  goods  re- 
maining in  the  warehouse  of  the  vendor: — Held, 
that  the  latter  was  entitled  to  retain  them ;  the 
giving  of  the  delivery  order  not  operating,  as  be- 
tween the  original  vendor  and  vendee,  as  a  com- 
plete transfer  of  the  goods.  Townley  v.  Crump, 
584. 

Goods  imder  such  circumstances  are  not  in  the 
order  and  disposition  of  the  bankrupt  vendee  at 
the  time  of  his  bankruptcy,  within  the  operation 
of  6  Geo.  4,  c.  16,  s.  72.     Id 

A  person  devised  specific  property  to  his  son, 
and  other  specific  property  to  his  daughters  as  te- 
nants in  common.  The  several  devisees  agreed  to 
a  sale,  and  both  properties  were  sold  to  one  person 
in  several  lots,  partly  by  auction  and  partly  by 
private  contract,,  but  each  sale  was  subject, 
amongst  others,  to  a  condition  "  that  in  case  the 
purchaser  should  be  let  into  possession  before  the 
payment  of  the  purchase-money,  he  should  be 
considered  as  tenant  at  will  to  the  vendors,  and 
pay  interest  after  the  rate  of  4/.  per  cent,  per 
annum  on  the  amount  of  the  purchase-money,  as 
and  for  rent  The  defendant  was  let  into  posses- 
sion : — Held,  that  such  sale  was  a  separate  and 

VOL.  I. 


distinct  contract,  and  that  a  count  stating  it  as 
one  entire  contract  with  the  devisees  jointly  for 
the  whole  property,  was  bad :— fle/rf,  also,  the  de- 
visees, havmg  separate  interests,  could  not  main- 
tain a  joint  action  for  use  and  occupation,  on  the 
mere  fact  of  the  defendant  having  been  let  into  pos- 
session. Qfiore,  whether  in  such  a  case  use  and  oc- 
cupation is  maintainable  at  all.  Per  Littledale,  J. 
Seaton  v.  Booth,  742. 


SCIRE  FACIAS.— See  Amendmbnt.    Plea]>- 
iKO.    Warrant  of  Attorney. 

The  Court  will  not  grant  a  rule  absolute  in  the 
first  instance  to  qu/uh  a  idre  facias  on  payment 
of  costs  for  irregularity,  on  the  motion  of  the 
party  who  sued  it  out.    Ade  v.  Stuhbi,  520. 


SEA. 

A  custom  lor  the  inhabitants  of  a  parish  to  take 
from  a  private  close,  which  adjoins  the  sea,  sand 
drifted  there,  for  manure,  amounts  to  a  custom 
to  take  profits  in  alieno  $olo,  and  is  bad.  Blew-- 
itt  V.  Tregonning,  431. 

Such  a  right  cannot  be  claimed  by  custom. 


SECURITY  FOR  COSTS. -See  Costs. 


SESSIONS.—See  Mandamus.    Poor.    Wat 

Where  by  the  practice  of  the  sessions  eieht 
days'  notice  of  appeal  was  required  at  the  mst 
sessions,  against  an  order  of  removal,  but  fourteen 
da3rs'  notice  of  an  adjourned  appeal,  and  an  appeal 
was  dismissed  for  want  of  sufficient  notice  for  the 
adjourned  sessions,  the  Court  refused  to  interfere 
with  the  practice.  JRejrv.  The  JmticeMof  Mon' 
mouthihire,  HI. 

A  notice  of  an  intended  application  to  the  ses- 
sions, under  4  &  5  W.  4,  c.  76,  s.  73,  for  an  order 
on  the  putative  father  of  a  bastard  child,  must  be 
given  under  the  hands  of  the  overseers  or  guar- 
dians :  it  lies  upon  them  to  show  that  proper  no- 
tice was  ffiven,  and  the  objection  is  not  waived, 
though  the  father  appears  at  the  sessions,  and 
takes  an  objection  'to  its  being  the  next  sessions, 
and  does  not  produce  the  original  notice  served 
upon  him.  The  King  v.  The  Justices  of  Camar" 
vomhire,  324. 

By  1  &  2  W.  4,  c,  34,  s.  45,  (the  Game  Act), 
an  appeal  is  given  to  the  sessions  against  any 
conviction  under  it,  to  any  person  aggrieved  by 
such  conviction,  provided  he  give  to  the  com- 
plainant within  a  certain  time  a  notice  in  writing 
of  such  appeal  and  of  the  cause  and  nature  there- 
of:— Hetd,  that  the  sessions  had  no  power  to  ad- 
judicate on  a  matter  not  stated  in  the  notice;  and 
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tbat  they  could  not  therefore  qiiash  a  conviction 
for  want  of  form,  after  a  notice  of  appeal  which 
only  stated  grounds  of  objection  on  tne  merits. 
Rex  V.  BouUbee,  713. 


SET-OFF. 

The  Court  will  not  order  costs  due  from  one 
party  to  another  to  be  set  off  against  a  sum  ob- 
tained from  the  fonner  by  the  latter,  to  obtain  his 
liberation  from  an  illegal  arrest,  but  ordered  by 
the  Court  to  be  repaid.     Pitt  v.  CombSf  13. 


SHERIFF. 

See  Banksupt.     Execution.     Interpleader. 
Practice.     Replevin. 

A  mere  request  by  a  plaintiff  to  a  sheriff  to 
issue  his  warrant  on  a^.  J'a,  to  a  particular  indi- 
vidual amongst  his  officers,  does  not  make  him  a 
special  bailiff  so  as  to  make  him  the  plaintiff's 
agent.     Baison  v.  Meggatt,  659. 

The  Court  will  not  restrain  a  sheriff  from  sell- 
ing goods  seized  under  a  Ji-fo.  at  the  instance  of 
a  person  who  claims  the  goods  as  his  property. 
Harrison  v.  Forster,  650. 

In  applying  for  an  attachment  against  the  she- 
riff for  an  insufficient  return  to  a  writ,  the  return 
must  be  brought  before  the  Court  by  an  office 
copy  verified  by  affidavit.  Wilton  v.  Chambirs, 
582. 

A  sheriff  is  not  bound  to  do  execution  upon  a 
criminal  convicted  in  his  county,  if  such  criminal 
18  not  in  his  custody ;  unless  the  Court,  by  a  spe- 
cial mandate,  direct  the  party  who  has  the  cri- 
minal in  custody,  to  deliver  him  to  the  sheriff,  and 
order  the  sheriff  to  receive  the  prisoner  and  exe- 
cute him.     lies  v.  Antrobus,  106. 

On  a  question  whether  by  custom  a  sheriff  of 
a  county  is  exempt  fh>m  the  duty  of  executing 
criminals  convicted  in  his  county,  evidence  of  re- 
putation is  not  receivable.     Id. 

Nor  is  such  evidence  admissible,  that  by  cus^ 
tom  the  sheriffs  of  a  city  are  bound  to  execute. 
Id. 

On  the  trial  of  an  information  against  a  sheriff 
of  a  county  for  refusing  to  execute  a  criminal,  a 
warrant  to  a  former  sheriff  of  the  same  county, 
commanding  him  to  gibbet  an  offender,  and  a 
craving  by  Uiat  sheriff  of  an  allowance  from  the 
Excheauer  for  his  expenses  on  that  account,  are 
receivable  in  evidence.     Id. 

Qua-rfy  whether  the  calendar  signed  by  the 
judge  of  assize  can  be  received  in  evidence  against 
a  sheriff,  without  notice  to  produce  the  copy  served 
on  him  by  the  clerk  of  the  peace.     Id. 

Where  a  sheriff  has  paid  to  tlie  plaintiff  in  an 
action  the  debt  and  costs  under  an  attachment; 
the  sheriff  has  no  right  to  retain  the  defendant  in 


custody  until  he  is  repaid. 
193. 


Rumttr  V-  Xsmto*, 


Delivery  of  an  attachment  against  a  iheriff  to 
the  managing  clerk  of  the  London  agent  of  the 
coroner,  is  not  sufficient  to  allow  of  an  attachment 
issuing  against  the  coroner  for  not  returning  the 
attachment.     Ftver  v.  Aubint  332. 

A  return  of  cepi  corpus,  coupled  with  evidence 
of  an  answer  received  at  a  sheriff's  office,  that  no 
bail-bond  was  executed,  is  evidence  to  go  to  the 
jury  in  an  action  against  the  sheriff  for  an  escape. 
Neck  V.  Humphrey,  419. 


SHIP. 

A  ship  was  hired  by  government  to  take  out 
convicts  to  Van  Diemau*s  Land.  From  that  place 
it  sailed  to  Batavia,  and  on  serenl  other  trading 
vo^'afes.  It  sailed  on  the  homeward  voyage  to 
Enguind,  and  arrived  safe  at  St.  Helena,  but  was 
lost  before  arrival  at  the  port  of  discharge,  and  all 
on  board  perished :  —  Held,  that  proof  of  these 
facts,  and  of  a  seaman  having  gone  on  board  the 
ship  in  England,  and  having  been  seen  workine 
on  hoard  at  Van  Dieman*s  Land,  at  Bataoia,  and 
afterwards  at  St.  Helena,  was  sufficient  to  go  to 
the  jmr}',  as  evidence  to  entitle  the  Bfiaman  to 
wages  pro  rata  for  the  voyage  out  Harris  v.  Ite, 
238. 

SLANDER.— See  Costs. 

In  an  action  for  slander  of  an  attorney,  the 
judge  nonsuited  the  plaintiff  on  the  ground  that 
the  words  were  mere  general  abuse,  and  not  of 
and  concerning  him  in  his  professional  character; 
and  it  was  not  insisted  on  at  the  trial  that  the 
question  ought  to  be  submitted  to  the  jury ;  the 
Uourt  refused  to  set  aside  the  nonsuit  and  grant 
a  new  trial.     Tomlinson  v.  Brittlebank^  573. 


SPEAKERS  CERTIFICATE. 
See  Parliament. 

STAMP.— See  Apprentice.     Poor.    - 

A  mortgage  for  years  was  given,  before  the 
passing  of  3  G.  4,  c.  117,  to  secure  the  payment 
of  150/.  Afler  the  passing  of  that  act,  the  mort- 
gagor and  tnoilgagec  joined  in  a  conveyance  in 
fee  to  a  new  mortgagee  for  350/.  The  latter  deed 
consisted  of  four  skins,  and  had  a  1/.  15s.  stamp 
on  the  first,  a  stamp  of  21.  on  the  second,  of  2/. 
on  the  third,  and  of  1/.  on  the  fourth: — Held, 
that  these  stamps  were  sufficient,  and  that  such  a 
mortgage  is  a  transfer  of  the  old  mortgage  as  to 
the  original  sum,  and  a  new  mortgage  as  to  the 
further  sum  advanced,  within  the  meaning  of  the 
3  G.  4.     Doe  d.  Bartley  v.  Gray,  235. 

An  architect  employed  on  a  work  at  a  certain 
pir  centuge  commission,  by  deed  assigned  to  a 
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creditor  all  the  commission  to  which  he  was  then 
or  might  thereafter  be  entitled,  upon  trust  to  pay  a 
certain  other  debt  to  another  creditor,  and  to  re- 
tain the  residue  towards  satisfaction  of  his  own 
debt  The  deed  contained  a  power  of  attorney, 
and  covenants  to  pay  the  debt,  not  to  receive  the 
commission  or  revoke  the  power  of  attorney,  or  do 
any  act  to  hinder  the  creditor  from  receiving  the 
commission,  and  the  usual  covenants  for  title : — 
Heldf  that  the  deed  was  an  absolute  conveyance 
of  the  commission-money  and  not  a  mortgage : — 
Heldf  also,  that  a  conveyance  stamp  applicable  to 
the  sum  actually  received  on  account  of  the  com- 
mission-money was  sufficient  Pooley  v.  Good- 
win, 567. 

The  defendant,  by  a  lease  which  was  not 
stamped,  demised  to  J.  W.  He  afterwards,  by 
an  agreement  stamped  with  a  lease  stamp,  but 
which  did  not  contain  words  of  demise,  though  it 
referred  to  the  lease,  let  the  same  premises  to  the 
plaintiff: — HeUi,  that  the  terms  of  the  lease  were 
incorporated  in,  and  formed  part  of  the  agree- 
ment; and  that  the  former  was  admissible  in 
evidence  though  it  was  not  stamped :— He/^,  also, 
that  both  together  amounted  to  a  lease  at  a  spe- 
cific rent,  for  which  the  defendant  had  a  right 
to  distrain.     Pearce  v.  Cheslyn,  768. 

STATUTE. 

A  Railway  Act  (7  G.  4,  c  49,  Manchester  and 
Liverpool  Railway,)  directed  compensation  to  be 
assessed  for  damage  sustained  ''by  any  owner  or 
occupier  of,  or  person  interested  in  lands,  tene- 
ments, or  hereditaments,  by  reason  of  the  making 
of  the  railway  :«-He/(f,  that  an  assignee  of  a  be- 
neficial lease  had  no  right  to  claim  compensation 
in  respect  of  a  probable  chance  which  he  had  of 
having  his  lease  renewed  at  the  end  of  the  term, 
in  consequence  of  a  promise  made  by  his  lessor 
to  that  effect.  Rex  v.  The  Manchester  and  Liver- 
pool Railway  Company/,  689. 


STATUTE  OF  FRAUDS. 
See  Guarantee.     Sale. 

STOLEN  GOODS.     See  Sale. 

TAXES. 

The  demand  required  by  43  G.  3,  c.  99,  s.  33, 
previously  to  a  distress  being  levied  for  assessed 
taxes,  need  not  be  made  in  writing  or  personally 
on  the  party  from  whom  they  are  due :  it  is  suffi- 
cient if  a  demand  has  in  fact  been  made,  and  there 
has  been  a  refusal  on  the  ground  of  inability  to 
pay,  or  for  any  other  cause.     Rex  v.  Fordj  46. 

TENANTS  IN  COMMON. 
See  Landlord  and  Tenant. 


TRANSIT.— See  Sale. 


TRESPASS.— See  Pleading. 

Where  there  are  a  series  of  matters  complained 
of  in  trespass,  and  the  plea  amounts  to  a  justifica- 
tion of  all;  in  order  to  entitle  the  defendant  to 
a  verdict,  it  is  incumbent  upon  him  to  make  out 
ail  the  material  allegations  in  his  plea ;  therefore, 
where  the  declaration  complained  of  an  assault, 
putting  the  plaintiff  out  of  a  shop,  and  imprison- 
ing him  in  custody  of  a  police-officer,  and  tlie 
plea  was  molliter  manus  impondt  to  remove  the 
plaintiff  from  the  defendant's  shoj),  and  a  justifi- 
cation of  the  imprisonment  because  the  plaintiff 
had  assaulted  the  defendant,  and  the  assault  on 
the  defendant  was  not  proved : — Held,  that  al- 
though without  it  the  first  part  of  the  plea  was 
sustainable,  yet  being  a  material  allegation  to 
maintain  the  plea  as  to  the  imprisonmenr,  it  was 
necessary  to  prove  it  to  entitle  the  defendant  to  a 
verdict.     Reece  v.  Taylor j  15. 

Semble,  that  it  is  not  necessary  to  reply  excess 
in  every  case  where  the  allegations  in  a  declaration 
in  trespass  are  covered  by  a  plea  of  justification ; 
but  that  evidence  of  acts  consistent  with  the  decla- 
ration, but  not  within  the  justification,  may  be 
given  under  de  injuria.     Id. 


TROVER.— See  Interpleader.     Pleading. 

To  support  a  plea  of  the  Statute  of  Limitations 
in  trover,  by  showing  a  conversion  more  than  six 
years  before  the  action  brought,  the  def3ndant 
must  either  prove  an  actual  conversion  in  fact,  or 
give  evidence  of  a  positive  and  absolute  demand 
and  refiisal  before  that  period.  Philpott  v.  Kelly, 
134. 

The  demand  and  refusal  necessary  to  afford 
evidence  of  a  conversion  in  trover,  must  be  abso- 
lute and  unqualified.     Id. 

A  pipe  of  wine  belonging  to  the  plaintiff  was 
deposited  in  the  defendant's  cellar,  and  was  bottled 
at  a  time  during  which  there  were  conflicting 
claims  to  it  by  5ie  plaintifi'  and  the  assignees  of 
the  party  to  whom  it  was  sent,  and  who  resided 
in  the  defendant's  house ;  by  whom,  or  by  whose 
orders  the  wine  was  bottled  did  not  appear,  though 
there  was  some  evidence  that  it  was  likely  to  be 
injured  from  not  being  bottled : — Held,  that  it  was 
a  question  for  the  jury,  whether  the  act  of  bot- 
tling operated  as  a  conversion :  Held,  also,  that  it 
was  a  question  for  a  jury  to  say,  imder  all  the 
circumstances,  whether  the  drinking  of  a  part  of 
the  wine,  taken  in  connection  with  the  bottling, 
amounted  to  a  conversion ;  and  they  having  found 
that  it  did  not,  the  Court  refused  to  disturb  the 
verdict.     Id. 

The  mere  taking  away  and  destroying  a  part 

of  property  which  is  in  the  hands  of  a  bailee,  who 

may  deliver  up  the  rest,  is  not  a  conversion  of  the 

whole,  so  as  to  enable  the  party  entitled  to  main- 
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tain  trover  for  the  whole.    Per  Fattewn,  J.  and 
Coleridge,  J.    FhUpott  v.  Kelly,  134. 

A  hankrupt,  before  his  hankruptey,  contracted 
to  build  a  ship  for  the  plaintiffs,  according  to  the 
terms  of  an  agreement,  by  which  the  price  was  to 
be  paid  by  instalments  at  specific  periods,  as  the 
baiiding  proceeded,  and  the  work  was  to  be  done 
nnder  ine  superintendence  of  a  person  appointed 
by  the  plaintiffs.  The  work  proceeded,  and  two 
of  the  instalments  became  due  and  were  paid,  and 
a  sum  was  paid  by  anticipation  on  account  of  the 
third  instsJment  to  the  bankrupt  before  his  bank- 
ruptcy. Tlie  assignees  proceeded  with  the  ship 
after  the  bankruptcy,  and  the  plaintiffs  tendered 
to  them  the  remaining  instalments,  accordiD|:  to 
the  agreement : — Bdd,  that  the  plaintiffs  might 
maintain  trover  against  the  assignees  for  the  ship, 
when  completed.  CUirk  and  another  v.  Spencer 
and  another,  760. 

As  soon  as  any  of  the  materials  had  been  ap- 
proved of  by  the  superintendent,  and  used  in  the 
progress  of  the  work,  the  fabric,  consisting  of  such 
materials,  was  appropriated  to  the  purchaser;  and 
as  soon  as  the  last  of  the  necessary  materials  was 
approved  and  added  to  the  ship,  tlie  fiEd>ric  was 
complete,  and  the  general  property  vested  in  the 
purchaser.  The  payment  of  the  instalments  spe- 
cifically appropriated  the  very  ship  in  progress. 
Id. 

The  ship  was  not,  under  the  circumstances,  in 
the  order  and  disposition  of  the  bankrupt,  within 
the  6  G.  4,  c.  16,  s.  72.     Id. 


TRUSTEE.— See  Action. 


UNIVERSITY. 

A  party  was  arreste<1  under  a  warrant  from 
the  Chancellor  of  the  University  of  Oxford,  out 
of  the  precincts  of  the  University.  He  was 
brought  up  into  this  Court  by  habeas  cormts  aim 
caus6:^Held,  on  a  rule  for  discharging  him  out 
of  custody,  that  to  justify  the  arrest  it  must  be 
shown,  either  on  affidavit  or  by  the  return  to  the 
habeoi,  that  he  was  a  resident  member  of  the 
University  at  the  time  of  the  commencement  of 
the  suit.    Perrin  v.  West,  401. 

Quere,  whether  an  arrest  can  be  made  under 
a  warrant  from  the  Chancellor  of  the  University 
oWxford  beyond  tlie  precincts  of  the  University. 
Id. 


USE  AND  OCCUPATION. 

Where  there  was  an  agreement  in  writing, 
but  not  under  seal,  to  let  a  messuage,  together 
with  full  and  free  and  exclusive  licence  and  leave 
to  hunt,  hawk,  course,  shoot,  and  sport  over  a 


manor,  and  the  tenant  entered  and  waapcisMssed 
during  the  term  granted: — fle/<f»  in  assampfsit 
on  the  agreement  for  the  rent  on  dwmirrer  to  a 
plea,  that  not  being  by  deed  the  agreement  was 
void,  because  an  incorporeal  hereditament  w 
agreed  to  be  let,  that  the  plaintiff  was  not  enti- 
tled to  recover  in  respect  of  the  actual  enjoyment 
of  the  premises  let  by  the  defendant,  of  whidi  he 
had  taken  possession.  Bifd  v.  Uigginmm,  61. 

Where  there  has  been  an  actual  enjoyroeDt, 
assumpsit  for  use  and  occupation  lies  in  respect 
of  incorporeal  hereditaments.     Id, 

Use  and  occupation  cannot  be  maintained  by 
the  lessor  of  a  tenancy  from  year  to  year  againa 
the  trustees  under  a  deed  of  assignment  for  the 
benefit  of  creditors,  upon  an  occupation  by  them 
for  the  purpose  of  disposing  of  the  insolvents 
property,  unless  they  have  actually  occupied  as 
tenants.  How  v.  Kennett  and  Gough,  391. 

The  question  whether  the  acts  of  the  tmstees 
show  an  intention  to  become  tenants,  which  w« 
acted  upon  by  the  lessor,  is  a  question  for  the 
jury.    id. 

It  is  no  misdirection  in  such  a  case  to  submit 
the  case  upon  all  the  facts  to  the  jury  to  say  whe- 
ther the  acts  of  the  trustees  amounted  to  a  con- 
tract to  become  tenants  of  the  premises,  thai  is, 
whether  they  meant  to  become  tenanU,  or  if  not, 
whether  they  so  acted  as  that  the  lessor  was  in- 
duced to  believe  and  did  believe  that  they  m«at 
to  become  his  tenants.    Id. 


USURY. 

In  a  declaration  for  usury,  the  day  from  wtidi 
the  forbearance  is  to  commence  must  be  allied, 
and  proved  precisely  as  stated,  although  laid  un- 
der a  videlicet ;  and  if  a  different  day  is  proved, 
or  no  day  at  all  is  proved,  it  is  not  sulBckBi. 
Fox  V.  Keeling,  66. 

Where  usurious  interest  was  alleged  to  have 
been  taken  on  the  renewal  of  a  bill,  and  the  coo- 
tract  to  forbear  and  the  forbearance  were  alleged 
to  have  been  from  the  time  of  making  the  agree- 
ment for  renewal  until  the  second  bill  became 
due,  but  no  evidence  was  given  of  any  precise 
day  on  which  the  transaction  took  place : — Held, 
that  the  usury  was  not  sufficiently  made  out.  Ji 


VAGRANT. 

Under  the  5  Geo.  4,  c.  83,  s.  14,  (Vagrant 
Act,)  a  subsequent  Court  of  Quarter  Sessions 
have  power  to  give  effect  to  a  judgment  pro- 
nounced nt  a  previous  sessions  of  the  same  Court, 
by  issuing  process  of  execution  upon  a  convic- 
tion as  awarded  nl  such  previous  sessions.  Rex 
v.  The  Justices  of  Warwickshire,  18. 
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A  mtmtUmna  to  the  Court  of  Qoarter  Sessions 
vriU  go,  Gommanding  them  to  issue  such  process 
of  execution  where  there  has  been  no  delay  in 
making  the  application^  or  the  delay  has  been 
satisfactorily  accounted  for.  Rex  v.  The  Juttice* 
iff  Warwickthire,  18. 


VARIANCE.*- See  Evidercb.  Plbadino. 


VENDOJl  AND  PURCHASER.— See  Sale. 


VENUE.— See  Practice. 


VOLUNTEER.-See  Pooh. 


WARRANT. 

A  collector  of  taxes  may  distrain  without  hav- 
ing his  warrant  with  him.     Rex  y.  Clarke^  252. 


WARRANT  OF  ATTORNEY. 

Judgment  allowed  to  be  signed  on  a  warrant 
of  attorney,  on  an  affidavit  that  the  defendant 
had  been  seen  alive  within  ten  days.  Krell  v, 
Joy,  670. 

Judgment  allowed  to  be  signed  on  a  warrant 
of  attorney,  where  letters  had  been  recently  re- 
ceived from  the  defendant  from  a  distance,  the 
hand-writing  of  which  was  sworn  to.  Gray  v. 
Witherg,  659. 

Where  the  defeasance  to  a  warrant  of  attorney 
requires  any  thing  to  be  done  on  demand,  before 
judgment  can  be  entered  up,  there  must  be  an 
actual  demand  upon  a  person  capable  of  giving 
a  substantial  answer;  therefore  a  demand  made 
upon  an  insane  person  is  not  sufficient  to  au- 
thorize the  judgment  to  be  entered  up.  The  only 
remedy  is  by  an  application  to  equity.  Capper 
V.  Daiuio,  11. 

A  warrant  of  attorney  was  given  by  the  de- 
fendant to  the  plaintiff  on  the  5th  of  June,  1824. 
The  defeasance  was  to  secure  the  payment  of 
money  on  the  6th  Dec.  1826;  and  it  was  stated 
that  it  was  agreed  that  the  plaintiff  should  enter 
up  judgment  thereon  at  his  pleasure.  Judgment 
was  signed  on  27th  May,  1825 : — Held,  that  no 
tcire  facias  was  necessary  to  revive  the  judgment 
previously  to  issuing  execution  in  Feb,  1827. 
Hitcocks  v.  Kempf  384. 

Where  a  defendant  was  seen  alive  on  23d  of 
Aprils  and  a  motion  to  enter  up  judgment  on 
a  warrant  of  attorney  was  made  on  the  27lh  of 
Alay,  it  was  granted.     Walls  v.  Bury,  371. 

It  is  no  objection  to  entering  up  judgment 
on  \  warrant  of  attorney,  that  the  defendant, 


since  the  execution  of  it,  had  become  insane. 
Piggolt  V.  Killick,  518. 

Leave  granted  to  enter  up  judgment  on  a  vrar- 
rant  of  attorney  where  one  of  three  plaintiffs  was 
dead.     Harper  v.  Jackson,  214. 

The  Court  refused  to  enter  up  judgment  on  a 
warrant  of  attorney  where  the  attesting  witness, 
an  attorney  of  the  Court,  refused  from  malice  to 
make  the  necessary  affidavit.  Mille  v.  M'Do- 
noughoo,  184. 


WARRANTY. 

Where  a  horse  has  been  sold  under  a  war- 
ranty of  soundness,  the  seller  is  liable  to  an  action 
on  the  warranty,  if  the  horse  is  not  sound  at  the 
time  of  sale,  though  the  horse  is  not  returned, 
and  though  the  buyer  suffer  a  considerable  time 
to  elapse  before  he  complains  of  the  unsoundness, 
or  offers  to  return  the  horse.  Patleskall  v.  Tran- 
ter, 178. 

On  a  sale  of  pictures  a  bill  of  parcels  of  four 
pictures  was  given,  stating  them  to  be  Views  in 
Venice,  and  having  the  word  **Canaielti:** — Held, 
that  this  was  evidence  to  go  to  the  jury  of  a  war- 
ranty that  they  were  painted  by  that  artist ;  and 
that  it  was  a  correct  airection  to  the  jury,  to  de- 
sire them  to  consider  whether  the  defendant  in- 
tended so  to  warrant  the  pictures,  or  only  to  ex- 
press his  opinion  on  the  subject  of  the  artist  by 
whom  they  were  painted.  Power  v.  Barham, 
683. 

WATERCOURSE. 

Since  the  rule  H.  T.  4  W.  4,  the  general  issue 
in  case  for  diversion  of  watercourse,  puts  in 
issue  the  mere  fact  of  diversion  by  the  defendant, 
and  admits  the  right  in  respect  of  which  the 
plaintiff  sues ;  and  the  word  "  wrongfully"  in 
the  declaration  has  not  the  effect  of  putting  the 
right  in  issue.  Frankum  v.  Earl  of  Falmouth,  1. 


WAY. 

The  finding  that  a  way  is  unnecessary  upon 
the  view  of  the  justices,  is  sufficiently  stated  in 
an  order  made  under  the  55  G.  3,  c.  68,  s.  2,  for 
stopping  up  the  way  in  these  terms :  '*  We,  &c., 
having  upon  view  found,  &c."  Rex  y.  Justices 
of  Cambridgeshire,  600. 

The  view  must  be  taken  by  the  justices  con- 
currently at  the  time  of  making  the  order.     Id. 

But  it  is  no  objection  that  at  the  view  no  way 
in  fact  existed,  it  having  been  previously  stopped 
up  by  the  owner  of  the  adjoining  land  without 
legal  authority.     Id* 

It  is  sufficient  if  such  an  order  only  contains 
the  words  "  for  the  full  value  thereof  *'  at  the 
end,  without  having  them  as  well  after  the  di- 
rection to  sell  to  the  owner  of  the  adjoining  land 
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if  he  ihall  be  wiHing  to  purchase,  as  in  the  sche- 
dule No.  18,  in  the  13  G.  3,  c  78.  Rex  ▼.  Jut- 
tices  of  (Mtbrufgeshire,  600. 

It  is  DO  objection  that  the  order  does  not  con- 
tain any  certificate  of  tlie  sale,  or  direction  for 
the  application  of  the  purchase 'money,  that  re- 
quisition of  the  13  G.  3  being  repealed  by  the 
55  G.  3.     Id. 

It  is  no  objection  that,  at  the  time  of  the 
order,  the  owner  of  the  adjoining  land,  to  whom 
the  sale  is  to  be  made  if  he  is  willing,  is  himself 
the  surveyor.   Id» 

The  justices  have  jurisdiction  to  stop  up  an 
unnecessary  way,  if  there  be  a  risht  of  way., 
although  there  be  no  actual  way.     Id. 

Qu^tre,  whether,  on  a  motion  for  a  ceriiorariy 
to  bring  up  an  order  of  sessions  confirming  an 
order  of  justices  for  stopping  up  a  way,  the 
Court  can  entertain  objections  to  the  order 
which  are  not  apparent  on  the  face  of  it,  though 
the  object  be  to  show  a  want  of  jurisdiction.  LL 

Where  by  an  act  of  parliament  trustees  are 
authorized  to  make  a  road  from  one  point  to 
another,  the  making  of  the  entire  road  is  a  con- 
dition precedent  to  any  part  becoming  a  high- 
way repairable  by  the  public :  therefore,  where 
a  portion  only  of  the  road  is  completed,  the 
parish  in  which  that  portion  is  situated  is  not 
Dound  to  repair  it,  although  it  has  been  used  by 
the  public,  to  whom  it  is  of  great  utility,  and  has 
been  before  many  tiroes  repaired  by  the  parish. 
JRes  V.  Edge  Lane,  737. 

It  is  the  same  thing  where  the  road  is  made 
under  the  authority  of  subsequent  acts  of  par- 
liament, having  distinct  provisions  and  enact- 
ments for  separate  portions  of  the  road,  if  it  ap- 
pears that  tne  one  common  object  of  them  all 
was  to  make  one  continuous  line  of  road.     Id. 

Power  was  given  by  a  local  act  to  commis- 
sioners of  inclosure  to  divide,  alter,  turn,  or  stop 
up  roads,  and  *^  all  roads  which  should  not  be 
set  out  or  finally  ordered  and  directed  to  be  set 
out  and  continued  as  aforesaid,  should  be  for 
ever  stopped  up  and  extinguished,  and  should 
be  deemra  and  taken  as  part  of  the  lands  and 
grounds  to  be  divided  and  allotted."  Provided, 
**  that  no  roads  passing  or  leading  through  any 
of  the  old  inclosures  should  be  stopped  up,  di- 
verted, turned,  or  in  any  other  way  altered, 
without  an  order  for  that  purpose  under  the 
hands  and  seals  of  two  justices :  — Held,  that  a 
footway  and  a  highway  passing  through  old  in- 
closures were  not  stopped  up  by  the  operation 
of  the  award,  in  which  they  were  not  set  out 
and  continued,  there  being  no  order  of  justices 
for  the  purpose: — Held,  also,  that  highways 
passing  over  waste  land  and  running  into  the 
nighway  above-mentioned,  were  also  not  stopped 
up  by  the  effect  of  the  award.  Rex  v.  The  Mar- 
gui$  ofDowfuhiref  672. 

An  order  of  justices  made  under  the  above 
proviso,  stated  that  the  justices  having  particu- 


larly viewed  the  pubUc  roads,  and  being  8«tisliec 
that  the  highways,  &c.,  intended  to  remain  aik 
be  the  public  highways,  &c.,  in  iiiture,  had  beei 
continued  or  have  been  set  out  or  properb 
found,  and  made  safe  and  convenient,  and  iha 
the  roads  and  footway  thereinafter  describee 
were  unnecessary  to  be  continued,  did  order  then 
to  be  stopped  up  and  extinguished : — Heid,  tba 
the  order  did  not  sufficiently  show  that  the  pro- 
ceeding took  place  on  the  view  of  the  justices 
and  therefore  that  the  roads  were  not  in  point  o! 
law  extinguished  : — Held,  also,  that  the  road; 
leading  into  them  were  also  not  stopped  up  b] 
the  order.     Id. 

Issue  joined  on  a  general  traverse  undei 
%  and  3  Will.  4,  c.  71,  of  a  right  of  way  enjoyed 
as  of  right  for  forty  years : — Held,  that  evidence 
of  a  parol  agreement  for  permission  to  use  the 
way  on  payment  of  a  sum  of  money,  made 
within  the  forty  years,  was  admissible  on  this 
issue.     Tickle  v.  Brown,  769. 

A  deed  or  agreement  in  writing,  showing  the 
origin  of  a  right  claimed,  need  only  be  special Ij 
pleaded  under  2  and  3  Will.  4,  c.  71,s.  5,  when 
the  deed  or  agreement  was  made  before  the  com- 
mencement of  the  period  of  years  for  which  the 
right  is  claimed.    Id. 

The  notice  of  appeal  required  by  55  Geo.  S, 
c.  68,  s.  3,  against  an  order  for  stopping  up  a 
highway,  sufficiently  shows  the  party  giving  it  to 
be  the  party  aggrieved  by  the  order,  if  it  states 
that  he  will  be  materially  injured  and  aggrieved 
by  being  compelled  to  go  a  much  greater  dis- 
tance to  the  next  market  town  from  his  resi- 
dence than  he  would  if  the  road  were  put  and 
kept  in  a  state  of  repair.  Rex  v.  William  Adey, 
42. 

A  charter  granted  by  the  Crown,  exempting 
the  tenants  of  the  demesne  lands  in  a  certain 
manor  from  the  payment  of  chimagium  or  road 
money,  is  no  excuse  for  the  non-performance  of 
statute  duty  on  the  highways.  Rex  v.  Sivittr, 
376. 

WITNESS. 

On  a  rule  for  an  attachment  for  not  obeying 
a  subpcena  to  attend  as  a  witness,  it  mustap-^ 
pear  that  the  party  was  called  in  Court  on  hit 
suhpcma.  It  is  sufficient  excuse  that  he  was  too , 
ill  to  attend.     In  re  Jacobs,  123. 

On  a  motion  for  an  attachment  against  a  wit> 
ness  for  not  obeying  a  subpcena : — Held,  no  ex- 
cuse that  the  witness  would  have  been  in  time,  i 
if  a  previous  cause  on  the  list  had  not  unex- 
pectedly gone  off.  Nor  that  another  person ' 
had  answered  for  him,  and  would  have  fetched  i 
him  in  a  few  minutes.    In  re  Fenn,  200. 

A  rule  ni$i  was  granted  for  a  habecu  corpus  ed  \ 
tettifcundum  to  bring  up  a  prisoner,  in  custody  on 
the  commitment  of  a  magistrate,  to  give  evidence 
before  an  election  committee  of  the  House  of 
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Commons ;  but  the  Court  intimated  doubts  as  to 
the  power  of  making  it  absolute.  In  re  John 
Pilgrim,  319. 

The  Court  has  no  power  to  compel  a  person 
to  appear  and  give  evidence  before  the  Master. 
M'Dovgal  V.  Nichol,  341. 

A  commission  to  examine  witnesses  abroad 
may  be  granted  under  the  1  W.  4,  c.  22,  without 
the  usual  clause  requiring  the  commissioners  to 


take  an  oath,  if  circumstances  be  shown  which 
make  it  appear  that  the  commission  will  be  in- 
operative unless  that  clause  be  omitted.  Ciay  v. 
Stephauon,  409. 


WRIT.— See  Practice. 


WRIT  OF  R16HT— See  Practice. 
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